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The  Chairman.    It  will  be  placed  in  the  record  as  Exhibit  No.  143. 

(The  report  referred  to,  marked  "  Exhibit  Xo.  143."  is  printed  in 
the  record  in  full  at  the  end  of  this  witness's  testimony.) 

Mr.  GLA^^s.  In  transmitting  this  report  to  the  committee  Secn*- 
tary  Work  in  his  letter  of  May  24.  1928.  to  the  cliairman  also  sub- 
mitted the  coniinents  of  Mr.  R.  K.  L.  Xewbrrne.  \vh<»  at  that  time 
was  chief  medical  .supervisor  <tf  the  Indian  medical  service.  .Secre- 
tary Work  requested  tluit  if  the  report  was  i)ublished.  the  comnnTits 
of  Doctoi-  Newberne  be  included  in  the  ]iublicatif>n.  I.  therefore, 
su^jjost  that  Secretary  Work's  letter  and  the  comment>  of  Dor-tor 
Newberne  be  made  a   part  of  the  record  as  an  exhibit. 

The  Chairman.  They  will  be  placed  in  the  record  as  Exhibit 
No.  144. 

(The  nuitter  referred  to,  marked  ""Exhibit  144,"  is  printed  in 
the  record  in  full  at  the  end  of  this  witness's  testimcmy.) 

Mr.  Glavis.  Miss  Patterson,  how  long  were  you  engaged  in  your 
investigation  of  tlie  Indian  reservations^ 

Miss    Patterson.  Ap])roximately   nine    months. 

The  Chairman.  What  reservations  did  you  visit  ( 

Miss  Patterson.  I  visited  the  Apaches  on  three  reservations — the 
Jicarilla,  San  Carlos,  Mescalero,  the  Pueblos  in  the  northern  and 
southern  agencies,  tlie  Zuni  Reservation,  the  (jrila  River  Reservation. 
Sells  Reservation.  Hopi,  and  Western  Navajo,  the  Fort  Yuma  Res- 
ervation. Mission  Indians  in  Southern  California,  and  the  Ute 
Reservation — thirteen  of  them. 

Mr.  Glavis.  On  page  2  of  your  report  you  state : 

In  one  oflBce  the  writer,  on  commenting  on  the  similarity  of  medical  sta- 
tistics from  one  year  to  tlie  next,  was  informed  by  a  clerk  that  they  were 
copied  from  the  preceding  year  with  slight  variations  made  by  the  otiice  force. 
In  explanation,  it  was  said  that  the  bureau  iiisisteil  uiwii  having  every  space 
properly  filled  in  the  annual  report,  that  the  position  of  jjhysician  was  vacant, 
and  the  former  phy.'-iciau  had  left  no  records,  so  a  guess  was  the  only  altorna- 
tive  to  leaving  a  blank,  and  therefore  the  guess  was  recorded. 

AVill  you  please  state,  if  you  rememl>er.  on  what  reservation 
that  occurred  ( 

Mi.ss  l*A'rrF,Rso.N.  The  Soiuherii   Pueblo  Agency. 

Mr.  Glavis.  Where  was  that '{ 

Miss  Pattehson.  At  Albuquerque. 

Mr.  (iLAVis.  Is  it  not  a  fact  tliat  you  also  foinid  on  ollu'r  re-eiva- 
ticms  that  the  records  were  prepared  from  memory^ 

Miss  PA'rriJ{S(jN.  I  made  this  study  approxinuitely  live  years  ago. 
so  I  have  to  refer  to  my  notes  for  a  good  deal  of  accuracy.  I  think 
I  can   answer  that  by' reading  this   paragraph: 

At  another  agency  an  elTort  was  made  to  detorndne  the  cau.ses  of  death 
among  certain  age  groups.  Neither  the  iihysi(  inn  i.or  Held  matron  i-ouhl 
supply  this  information  from  any  of  their  records.  The  superintendent,  how- 
ever, was  conlideiit  that  lie  could  tell  the  cau.se  of  every  ilealh.  The  gHb 
memory  he  demonstrated,  esjiocially  as  most  of  the  diaihs  liad  oii-urntl  without 
medical  attention,  was  somewhat  amazing.  .Some  of  the  causes  he  gave  were: 
"This  boy  died  In  February,  undoulttedly  it  was  pncuiuoida  "  :  "  TItis  bab.v's 
motlier  had  lulicrculosis.  therefori',  in  all  probaliility  he  ditil  ..|'  i'  :  "'lids 
woman  died  of  old  age." 

And  several  others  of  the  Hame  i»rc<'islon  and  aretnaty 

I  think  that  answers  it. 

Senator  1*ine.  Had  there  been  a  great  number  of  <leatlisf 
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Miss  Patterson.  In  that  particular  reservation? 

Senator  Pine.  Yes. 

Miss  Patterson.  That  refers  to  the  Jicarilla  Reservation,  which 
I  think  represented  at  that  time,  and  probably  still  does,  the  most 
acute  tuberculosis  situation. 

Senator  Pine.  And  there  had  been  a  number  of  deaths,  and  in  your 
opinion  it  was  practically  impossible  for  him  to  know  what  he  was 
talking  about? 

Miss  Pattkrson.  My  question  there  particularly  wtis  as  to  his 
ability  to  diagnose  when  no  doctor  had  attended  tiie  patient. 

Mr.  Glands.  Did  you  make  any  comparison  of  the  birth  and 
death  rate  on  Indian  reservations  with  that  of  the  United  States? 

Miss  Patterson.  I  did. 

Mr.  Glavis.  Will  you  give  a  comparison  as  you  found  them? 

Miss  Patterson.  I  included  in  the  comparison  seven  agencies — the 
San  Carlos,  Fort  Yuma,  Sells,  Mescalero,  Pima,  Ute,  and  Jicarilla. 
Taking  the  birth  rate  on  each  one  of  those  reservations,  getting  an 
average  for  the  seven,  it  showed  30.4.  That  was  for  the  year  1921. 
The  same  birth  rate  for  the  United  States  registration  area  for  that 
year  was  24.3. 

The  death  rate,  the  average  for  the  seven  reservations,  was  30.5, 
compared  with  11.7  for  the  United  States  registration  area. 

Mr.  Glavis.  Will  you  give  some  of  the  figures  as  to  the  birth  rate 
and  death  rate;  that  is,  the  comparison?  Was  it  a  greater  death 
rate  than  birth  rate?  I  think  you  made  some  reference  to  that  in 
your  report  on  page  5. 

Miss  Patterson.  Yes.    This  statement  covers  it,  I  think. 

Mr.  Glavis.  Will  you  read  that  to  the  committee  ? 

Miss  Patterson.  The  top  of  that  page? 

Mr.  Glavis.  Yes;  commencing  with  the  words  "  the  following  com- 
parison." 

Miss  Patterson.  It  reads : 

The  following  comparison  from  the  tables  given  above  of  the  vital  statistics 
for  1921  on  seven  reservations  with  th^t  of  the  United  States  birth  registra- 
tion area  for  1921.  indicated  an  average  Indian  birth  rate  26  per  cent  higher 
and  an  average  death  rate  163  per  cent  higher  than  that  for  the  United  State'* 
registration  area. 

Mr.  Glavis.  You  gave,  then,  a  table  of  comparison  showing  how 
it  varies  on  some  reservations. 

Miss  Pat'I'erson.  I  just  gave  those  figures. 

Mr.  Glavis.  Very  well.    On  page  7  of  your  report  you  state : 

Scabies,  or  "  itch "'  was  seen  in  several  schools,  both  boarding  and  day 
schools.  In  one  boiu-ding  school  a  virulent  form  with  extensive  pustules  was 
seen  which  had  spread  through  the  entire  group  of  girls  and  among  a  large 
proportion  of  the  boys.  The  physical-examination  records  in  this  school  made 
on  entrance  showed  just  one  case  of  "  itch."  Scabies  was  prevalent  among 
the  general  population  on  this  reservation  and  old  women  were  seen  in  the 
cami>s  wlio  were  in  apparent  misery  from  this  cause  and  who  begged  for 
medicine  to  cure  them. 

Mr.  Glavis.  Will  you  please  give  the  name  of  the  school  where 
you  found  this  condition  to  exist? 

Miss  P.vttkrson.  At  the  Rice  Boarding  School,  on  the  San  Carlos 
Reservation. 
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Mr.  Glavis.  You  state  that  you  saw  old  women  suffering  in  ap- 
parent misery  from  scabies,  who  be^'ped  for  medicine  to  cure  them. 
Were   those   women   receiving;  medical   care  ^ 

Miss  Patikkson.  Not  so  far  as  I  could  see.,  They  may  have  been 
^'iven  ointment,  but  tlu'  only  way  to  cure  tliis  particidar  <liMease 
is  to  burn  all  the  clothes,  so  to  speak,  and  jrive  persistent  treatment 
in  the  application  of  ointment  over  the  entire  bo<ly.  It  is  a  (iui'-tinn 
of  absolute  cleanliness  rather  than  any  particular  medicine. 

Mr.  Glavis.  That  was  not  being  done,  I  understand? 

Miss  P.vrrERSox.  Xo.  It  would  mean  a  very  intensive  pro;rrain 
in  health  protection. 

Mr.  Glavis.  Were  the  agency  physicians  visiting  these  old  women 
daily,  or  giving  any  attention  at  all,  so  far  as  you  know? 

Miss  Patterson.  Not  so  far  as  I  could  see. 

Ml-.  Glavis.  Did  you  make  any  study  of  the  deaths  of  infants 
under  one  year  of  age,  and  if  so,  what  did  you  lind? 

Miss  Patterson.  I  did.  I  tried  to  make  that  sort  of  a  study. 
I  think  it  is  only  fair  to  stat-e,  as  I  have  in  the  report,  that  the 
records  were  extremely  fragmentary  and  sketchy.  But  from  the 
figures  which  are  available  in  the  reservations,  I  found  that  on  the 
Hopi  Reservation  there  were  19C  deaths  of  infants  in  one  vear  per 
1.000  births. 

On  the  Pima,  253. 

On  the  Yuma,  269. 

Among  the  northern  Pueblos,  including  San  Juan,  Santa  Clara, 
and  San  Ildefonso,  278. 

The  highest  average  infant  death  rate  noted  in  the  urban  or 
rural  part  of  anv  State  in  the  United  States  registration  area  for 
1922  was  105.    This  was  in  the  cities  of  South  Carolina. 

Mr.  Glavis.  On  page  9  of  your  report  I  find  this  statement : 

The  nianife.stations  of  malnutrition  wei-e  general  and  acute  in  a  large  propor- 
tion of  the  children  seen  by  t\w  writer.  They  repeatedly  presented  a  picture 
similar  to  that  of  j^roups  of  children  in  eastern  Eiintpe  whom  government  and 
voluntary  agencie.s  rushed  in  to  feed  in  (he  war-devastated  regions. 

Plea.se  state  whether  this  compaffson  was  made  from  your  personal 
knowledge  of  conditions  of  the  children  in  the  devastated  regions  in 
eastern  Europe? 

Miss  Patferson.  It  was. 

Mr.  Glavis.  You  were  in  eastern  Europe  ? 

Miss  Patterson.  I  was  in  the  service  in  Runuinia  for  approxi- 
mately a  year. 

Ml'.  Glavis.  AVith  the  American  Red  Cross  during  that  time? 

Miss  Patferson.  With  the  American  Red  Cross. 

Mr.  Glavis.  You  had  occasion  there,  by  personal  observation,  to 
compare  the  condition? 

Miss  Patferson.  About  six  months  of  that  time  was  spent  in  a  Red 
Cross  hospital  and  the  rest  of  the  time  in  relief  work  in  the  homes. 
So  I  did  know  the  conditions  in  tiie  homes,  as  well  as  in  the  hospitals. 

Mr.  (Jlavis.  Am  I  correct  in  presuming  that  your  statement  as  to 
the  comparison  is  that  the  money  exjit^iulcil  by  voluntary  agencies 
in  the  United  States  for  the  aid  of  children  in  Europe  coidd  have 
well  Ijccn  ('XJ)('I1(|(m|  foi-  (he  Tiuliari  children  in  t!ii>-  fountry? 
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Miss  Patterson.  I  think  that  is  a  very  complex  question.  The 
picture  of  the  actual  health  conditions  of  the  children  was  duplicated 
in  the  Indian  reservations  very  frequently.  The  conditions,  how- 
ever, were  caused  by  entirely  different  situations.  In  one  case  it  was 
the  result  of  a  great  emerfjency;  in  the  other,  on  the  Indian  reserva- 
tions, the  conditions  prevailed  apparently  year  after  year. 

Mr.  Glavis.  But  the  conditions  on  the  reservations  were  just  as 
bad? 

Miss  Patterson.  Yes.  I  should  question  very  much  whether 
voluntary  agencies  were  justified  in  subsidizing  a  Federal  agency  for 
temporary  relief. 

Senator  Pine.  Let  me  see  if  I  understand  this  table  showing  the 
death  rate  of  infants.  That  shows  that  more  than  25  per  cent  of 
the  children  born  on  these  reservations  died  before  they  were  1  vear 
old. 

Miss  Patterson.  According  to  their  statistics. 

Senator  Pine.  According  to  their  own  statistics  ? 

Miss  Patterson.  Yes. 

Mr.  Glavis.  That  is,  the  Indian  Bureau's  own  statistics  ? 

Miss  Patterson.  Yes.  I  think  I  ought  to  say  there,  perhaps,  that 
the  bureau  makes  no  report  on  infant  mortality.  These  figures  were 
collected,  a  good  deal  of  them,  by  going  over  the  doctors'  reports 
which  were  available,  and  the  field  matrons'  reports,  compared  with 
the  census  of  the  agency. 

Mr.  Gla\ts.  Do  you  think  the  Indian  Bureau  should  have  kept 
these  mortality  records  ? 

Miss  Patterson-  Of  course;  it  is  the  only  way  of  knowing  the 
problem  you  are  attempting  to  deal  with. 

The  Chairman.  How  great  a  period  of  time  do  these  tables  cover 
in  regard  to  the  infant  mortality? 

Miss  Patterson.  One  year.  It  is,  however,  I  think,  only  fair  to 
say  that  no  Public  Health  official  attempts  to  measure  infant  mortal- 
ity on  any  group  of  less  than  1,000  infants.  In  each  case  the  birth 
rate  on  these  reservations  was  more  than  1,000,  but  the  total  birth 
rate  on  the  combined  reservations  was  a  fair  estimate.  Your  average 
would  be  fair,  because  you  have  considerably  more  than  a  thousand 
on  the  total  aggregate. 

Senator  Pine.  The  rate  on  one  reservation  was  about  the  same 
as  the  rate  on  the  other.    It  was  particularly  high  on  all  reservations? 

Mr.  GLA^^s.  That  is  so? 

Miss  Patterson.  Yes;  it  is. 

Mr.  Gla\ts,  What  did  you  find  as  to  physical  defects,  such  as 
diseased  tonsils,  decaj'ed  teeth,  and  so  forth,  and  what  effort,  if  any, 
was  made  by  the  Indian  Bureau  to  correct  those  defects  ? 

Miss  Patterson,  The  conditions  varied  greatly  in  different  reserva- 
tions. I  think  particularly  the  conditions  in  the  Pueblos  were  ex- 
tremelv  bad,  decayed  teeth  and  enlarged  tonsils.  It  was  common 
in  visiting  the  day  schools  to  find  children  suffering  from  toothache 
daily. 

Mr.  Glavis.  They  had  no  dentist  there? 

Miss  Patitrson.  No  dentist,  and  no  surgery  possible  in  caring  for 
the  diseased  tonsils. 
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Mr.  Glams.  That,  in  your  opinion,  should  have  had  attention  ? 

Miss  Patterson.  Of  course,  di.'^eased  tonsils  and  bad  teeth  are 
two  potent  factors  in  ill  health. 

Mr.  Glavis.  Did  you  find  much  blindness  among  the  Indians,  in- 
cluding compaiatively   young   people? 

Miss  Patterson.  There  was  undoubtedly  a  much  larger  percentage 
of  blindness  among  all  age  groups. 

Mr.  Glavis.  Due  to  what  disea.se  particularly^ 

Miss  Patterson.  Trachoma.  I  think  that  is  an  accepted  fact  with 
the  Indian  Bureau. 

Mr.  Glavis.  How  were  tliese  trachoma  cases  being  treated,  under 
the  auspices  of  the  Indian  Bureau? 

Miss  P.viTERSON.  They  did  have  a  specialist  who  visted  these 
agencies  at  certain  periods,  I  think  not  at  all  regular  periods,  be- 
cause he  luid  insufficient  specialists  to  cover  the  area  regularlv. 
They  were  treated  by  operations  very  often,  but  no  follow-up  work, 
and  no  records  were  kept  of  the  condition  of  the  patient  after  oper- 
ation. In  many  cases  no  record  of  the  individual  patient  who 
was  operated  on  at  that  time  wa^s  kept.  The  children  in  the  schools 
were  treated  with  argyrol.  sometimes  bluestone. 

Mr.  Glavis.  Did  you  find  conditions  where  the  children  were  treat- 
ing the  patients,  rather  than  the  nurses  or  the  doctors? 

Miss  Patterson.  No;  I  do  not  think  I  found  that. 

The  Chairman.  Have  you  the  percentage  of  pupils  in  some  of 
those  schools  who  had  trachoma? 

Miss  Patterson.  Yes:  I  have.  I  think  that  comes  later  on  in  the 
repoil.     Do  you  want  it  now? 

The  Chairman.  Yes. 

Miss  Patierson.  I  have  taken  these  figures  from  theii-  own  sta- 
tistics, of  course,  as  that  was  the  only  thing  I  could  do. 

Mr.  (tlavis.  To  what  page  are  you  about  to  refer? 

Miss  Patterson.  Page  6.  They  are  altogether  the  figures  for  the 
day  school.     Is  that  what  you  want? 

Mr,  Glavis.  Yes. 

Miss  Patterson.  The  Pima  Boarding  School,  50  per  cent  of  the 
pupils  enrolled  had  trachoma.  These  are  from  the  school  doctors* 
records. 

In  the  Piuia  day  school,  75  per  cent. 

In  the  Mescalero  Apache  Boarding  School,  50  per  cent. 

In  the  San  Carlos — this  was  an  estinuite  given  me  by  the  >-uper. 
intendent,  because  the  records  showed  no  figures — 40  per  cent. 

The  Papago  day  schools,  from  60  per  cent  of  the  pupils  in  some 
schools  to  a  hundred  per  cent  in  others. 

Mr,  Glavts.  Had  trachonia  !' 

Miss  pA'rn:Rsox.  Yes.     These  figures  all  relate  to  trachoma. 

The  Chairman.  You  mean  by  that,  in  some  schools  all  the  children 
had  (rachonia? 

Mi.ss  Patterson .   Yes. 

Mr.  Glavis.  Was  the  Indian  Bureau  undertaking  to  teach  the  blind 
to  do  some  hand  work,  to  eiuible  them,  jjarticularly,  to  partially 
sunport  themselves? 

Miss  Patit.rson.  I  saw  no  evidence  of  it. 

Mr.  Glavis.  None  at  all? 
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Miss  Patterson.  No. 

Mr.  Glam:s.  The  blind  can  find  work  to  do  if  they  are  taught  to 
do  it? 

Miss  Patterson.  They  can  be  taught.  I  think  they  do  hand  work 
very  satisfactorily.  I  think  the  Indians  are  particularly  able  with 
their  hands. 

Mr.  Gla^tes.  Did  you  consider  the  Indian  Bureau  boarding  schools 
a  factor  in  fighting  tuberculosis? 

Miss  Patterson.  I  did. 

Mr.  Glavis.  Will  you  tell  the  committee  what  you  found? 

Miss  Patterson.  I  think  perhaps  I  could  answer  that  by  reading 
from  the  report  again. 

Mr.  Gl-wis.  What  page? 

Miss  Patterson.  Page  14.    Would  you  like  to  have  me  read  that? 

Mr.  Glavis.  Yes. 

Miss  Patterson.  It  says : 

Tliere  seemed  to  be  indications  that  the  exacting  program  of  the  boarding 
schools  described  on  page  24,  frequently  facilitated  rather  than  prevented  the 
develf>pinent  of  tnbei'culosis.  Moreover,  the  boarding  school  records  showed 
that  children  vpho  had  developed  tuberculosis  in  the  schools,  were  constantly 
being  returned  to  their  homes,  to  live  for  a  time,  perhaps,  and  to  spread  the 
disease  among  other  members  of  the  family.  Several  superintendents  on  the 
reservations  visited  complained  about  this  practice  by  the  nonreservation  schools, 
but  exactly  the  same  policy  was  practiced  by  the  boarding  schools  on  the  reserva- 
tions as  shown  by  records  of  their  own  schools. 

Senator  Thomas.  Do  you  think  that  tuberculosis  is  a  contagious 
disease  ? 

Miss  Patterson.  Yes;  there  is  no  doubt  about  it,  from  a  medical 
point  of  view. 

Senator  Thomas.  Upon  what  authority  do  you  make  that  state- 
ment? 

Miss  Patterson.  That  it  is  contagious? 

Senator  Thomas.  Yes. 

Miss  Patterson.  I  think  on  medical  authorities.  It  is  a  generally 
accepted  fact  in  medicine. 

Senator  Thomas.  Is  that  the  only  information  you  have  about  the 
matter  ? 

Miss  Patterson,  As  to  whether  it  is  contagious? 

Senator  Thomas.  Yes. 

Miss  Patterson.  As  a  nurse,  the  only  way  we  have  of  dealing  with 
that  is  to  accept  the  authority  of  the  medical  profession. 

The  Chairman.  From  your  own  observation,  what  do  you  think 
about  it  ? 

]Miss  Patterson.  That  tuberculosis  is  contagious? 

The  Chairman.  Yes. 

Miss  Patterson.  I  think  we  can  only  see  what  happens  in  families 
where  there  is  an  active  case  of  tuberculosis  which  is  not  under 
control.  You  find  whole  families  of  children  developing  it  one  after 
another.  In  our  Public  Health  program,  the  first  thing  we  do  when 
we  have  an  active  case  of  tuberculosis  in  a  family  is  to  get  every 
contact  in  that  family  examined,  to  make  sure  there  is  no  spread  of 
the  disease,  and  to  make  every  effort  to  build  up  the  resistance  by 
building  up  health. 
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Mr.  GLA\as.  As  a  graduate  nurse  in  treating  diseases,  have  you 
always  been  instructed  and  warned  by  doctors  to  use  care  and  oaution 
to  prevent  the  spread  of  the  disease  ?' 

Miss  Patterson.  Yes,  we  have.  It  is  accepted  practice  in  all 
tuberculoi^is  sanitariums,  and  in  teaching  in  medical  schools,  and  in 
schools  of  nursing. 

Mr.  Gla>ts.  In  hospitals  they  .segregate  the  tubercuhir  patients 
both  for  that  reason  and  to  prevent  the  spread  of  disease? 

Miss  Patterson.  Either  segregate  them  or  isolate  them. 

Mr.  Glavis.  Can  you  name  some  re.sei-vat'on  bf)arding  schools, 
showing  the  frequency  with  wliich  tuberculosis  developed  and  the 
treatment  which  was  given  these  children? 

Miss  Patterson.  Would  you  like  to  have  me  read  this  to  you  from 
my  report?  This  is  a  reservation  boarding  school,  which  £rivo.«  the 
tuberculo.sis  developing  in  one  year  in  that  boarding  school. 

Mr.  Glavis.  Yes. 

Miss  Paiterson.  This  is  the  Western  Navajo  Reservation  Bcmrd- 
ing  School.     [Reading:] 

Eleven  cbiltlri'ii  wi-re  sciii  lioint.'  duriim  >(liiml  yr.ir  (.Jjiniuiry  J  tn  .Juii'-  1, 
1923)  out  of  ill!  eiirulluit'iit  of  al«'iit  2(Xi.  Tin-  folluwiiiu  liistorie.s  of  these  f-ases 
were  gleaned  from  the  physician  and  the  principal  of  the  school. 

One  die<l  on  tlie  way  home,  being  a  three  daj's'  trip  to  camp. 

One  died  the  day  after  he  got  liome. 

Two  died  tliroe  weeks  after  I'eaching  home. 

One  diiMl  in  three  months. 

One  was  ai)paiently  doing  well  at  home. 

Fho  were  thdiight  to  he  living,  but  no  definite  infonnatiori  w:is  available. 

Mr.  Glavis.  Were  there  other  children  in  this  same  school  i 

Miss  Patterson.  In  this  same  school ;  yes.     [Continuing  reading :] 

Besides  this  group,  there  were  two  other  15-year-old  boys  who  had  been  diag- 
nosed tuberculous  but  were  allowed  to  finish  the  school  year,  continuing  in  the 
regular  school  routine,  but  were  not  to  be  allowed  to  return  the  next  year. 

In  the  meantime  they  were  living  and  sleeping  in  the  same  dormi- 
tories with  the  other  children.    Their  dishes  were  not  isolated. 

Mr.  Glaats.  Were  any  physical  examinations  made  or  records 
kept  at  that  .school  with  reference  to  the  individual  health  of  the 
children  ( 

Mi.s.s  pATrEKsoN,  No;  none  at  that  particular  schcxil. 

Mr.  Glavis.  Have  you  another  re.servation  where  you  made  a  study 
of  tuberculosis  ? 

Miss  Patterson.  I  have  the  figures  of  one  boarding  school,  which 
was  at  Sherman,  a  nonrcservation  boarding  school. 

Mr.  (Jlavis.  That  is  at  Riverside,  Calif.? 

Miss  Patterson.  Yes. 

Mr.  Glavis,  1  tiiink  it  woidd  be  well  to  give  that. 

Miss  Patierson  (reading)  : 

The  lollowing  )if;iins  relating  |o  lubcrcubisis  were  giv«ii  l»y  tin-  nur.M-  in 
charge  nf  the  school  liospltal  for  tlie  current  school  year,  ••nverin«  a  period 
of  l(t  months  (July  1.  11)22.  to  May  ;{1.  Uri-'t).  The  schnol  enrollment  wn>«  «00 
puiiils.  During  lliat  perind  1  ]iupil  Ii;mI  died  with  tuberculosis  at  the  .s«<hi)ol 
iiospiial,  8  h;id  been  transf«>rrcd  to  a  sanitarium,  and  1(1  had  been  rotunied 
Willi  mbcrctilosis  to  their  reservations,  making  a  total  of  2.1  in  Iti  in'inlli.s. 
Seven  others  had  been  returned  to  their  i-eservalifius  for  other  (inise.s  of  ill 
health,  one  of  whom  was  diagnosed  n  "  decline  following  wboo|)lng  cough."  and 
Olio   oilier   noic'l    :>^   '•  "t.-crviMion    fm-   Miliii-<ni"-i- "   hH'I    n    iiiir,'    m-   :.    ■\,~\\uo 
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after  pregnancy  and  confinement,  probably  tuberculosis."  Health  records 
for  19  of  the  25  sent  home  or  to  the  sanitarium  were  seen.  Of  this  number, 
H  were  admitted  to  the  school  in  1920,  6  in  1921,  5  in  1922,  and  five  hospital 
records  did  not  show  date  of  entrance.  At  least  half  of  this  number  had, 
therefore,  been  in  the  scliool  more  than  ono  year  before  tliey  were  sent  away 
with  the  diagnosis  of  tuberculosis. 

Physical  examination  records  for  three  years  were  not  seen.  The  individual 
records  of  the  remainder  showed  no  defects  beyond  trachoma  or  enlarged 
tonsils.  Chest  condition  in  every  case,  when  recorded,  was  checkod  as  normal. 
This  number  of  children  appearing  to  have  good  physical  records  on  admission 
and  developing  active  tuberculosis  while  in  the  school  indicates  the  need  of 
a  careful  study  of  causes. 

I  have  some  instances  of  treatment.    Would  you  like  that? 

Mr.  Glavis.  Yes. 

Miss  Patterson  (reading:) 

A  few  records  will  show  the  preventive  work  done  in  this  boarding  school : 
F.  R.— Admitted  to  school  September,  1921,  Navajo,  15  years  old.  All  spaces 
on  record  were  checked  as  normal.  His  condition  on  admission  was  stated 
to  be  •'  good." 

Admitted  to  school  hospital  February  13,  1923 ;   discharged  February   16. 

Admitted  to  school  hospital  February  18.  1923 ;   discharged  February  28. 

Admitted  to  school  hospital  March  13,  1923;   discharged  March  26. 

Admitted  to  school  hospital  May  4;  sent  home  with  tuberculosis  on  this 
date. 

Mr.  Glavis.  Does  the  record  show  any  diagnosis  on  previous  ad- 
missions to  the  school? 

Miss  Patterson.  The  record  showed  no  diagnosis  on  previous  ad- 
missions. Between  the  hospital  discharges  and  admissions  he  was 
returned  to  the  exacting  daily  routine  of  the  school. 

Mr.  Glavis.  Then  you  have  another  case? 

Miss  Patterson.  The  case  of  another  boy  admitted  to  the  board- 
ing  school  in  1920. 

Mr.  Glavis.  This  is  Riverside,  Calif.,  is  it? 

Miss  Patterson.  Yes.     [Reading:] 

Admitted  to  school  in  1920.  Navajo,  18  years  old.  Health  record,  with 
the  exception  of  trachoma  was  checked  as  normal  on  admission  and  his  con- 
dition was  recorded  as  good.  Admitted  to  hospital  six  times,  chicken  pox  once, 
no  diagnosis  for  other  admissions,  and  no  preventive  treatment  substituted 
for  the  exacting  school  routine.  Sent  back  to  reservation  in  1922  with 
tuberculosis. 

Mr.  Glavis.  I  notice  on  page  16  of  your  report  reference  is  made 
to  the  biweekly  visits  to  the  hospital  made  by  a  contract  physician, 
which  consumed  approximately  10  minutes.  Do  you  know  what 
hospital  this  was? 

Miss  Patterson.  This  was  also  Sherman;  the  hospital  in  connec- 
tion with  the  Sherman  School. 

Mr.  Glavis.  How  many  patients  were  in  this  hospital  at  tho 
time? 

Miss  Patterson.  I  do  not  think  my  record  states  that.  As  I  recall, 
I  should  say  anywhere  from  15  to  20,  that  would  be.  I  remember 
it  as  not  one  of  the  empty  hospitals,  and  Avith  a  boarding  school  of 
800  children  there,  it  is  safe  to  say  that  there  are  always  a  good  many 
children  in  the  hospital. 

Mr.  Glavis.  He  devoted  only  10  minutes  at  the  hospital  ? 

Mi^s  Paitfrsdn.   "\'es. 
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The  Chairman.  You  think  at  that  particular  time  there  were 
ur«rent  cases  to  which  more  time  should  have  been  given  by  the 
contract  physician  ? 

Miss  Pattkkson.  There  were  children  whom  he  had  not  :soen  be- 
fore; I  mean,  there  were  seen  for  the  lirst  time.  1  think  any  cii,se  that 
is  seen  for  the  first  time  requires  more  than  10  minutes. 

Mr.  Glavis.  Even  for  one  patient? 

Miss  Pattkrson.  Yes. 

Mr.  Glavis.  Did  you  ascertain  whether  this  was  the  usual  amount 
of  time  devoted  by  the  physician  at  this  liospital  ? 

Miss  Patterson.  I  asked  the  nurse  that  question.  From  her  reply 
I  a;ssume  that  it  was.     Her  reply  was : 

If  you  could  see  Doctor  l\.'s  oflice  and  tlic  room  full  of  patioiiiN  waitiiii?  for 
him  you  would  uiider.stjind  why  he  has  to  hurry  so. 

And  when  she  spoke  of  his  office,  of  course  she  referred  to  his  own 
private  oflice  in  Riverside. 

Mr.  Glavis.  He  was  a  contract  physician,  was  he  ? 

Miss  Paiterson.  Yes. 

Senator  Pine.  Was  any  reason  o;iven  for  sending  thepe  sick  Indians 
back  to  the  reservation?  Was  that  explained  in  any  way  while  you 
were  there? 

Miss  Paiterson.  No;  beyond  tlie  fact  that  mo.st  of  the  hospitals  in 
connection  with  the  boarding  schools  have  no  provisions  for  caring 
for  tubercular  patients  at  the  present  time. 

Senator  Pine.  Were  there  any  facilities  for  taking  care  of  them 
after  they  got  back  to  the  reservation,  or  were  thev  turne<l  out  to 
die? 

Miss  Patterson.  There  was  no  indication  of  any  attempt  made  to 
follow  them  after  they  w^ere  sent  to  the  reservations.  In  many  cases 
the  superintendent  said  he  was  not  even  notified  from  the  non- 
reservation  schools. 

Senator  Pine.  I  might  say  that  while  we  were  in  the  Western  States 
we  were  told  by  Indians  that  when  they  contracted  tuberculosis  in 
these  schools,  tl'iey  were  sent  home  to  die  because  they  did  not  want 
them  to  die  in  the  school.  Did  you  find  any  evidence  of  that  while 
you  were  making  your  investigation? 

Miss  Patterson.  I  think  this  picture  1  gave  before,  of  what  hap- 
pened to  the  children  after  they  went  home  from  that  boarding 
school,  show,s  that  the  largest  percentage  of  them  died,  and  di'-d  v.mv 
shortly  after  leaving  the  school. 

Mr.  Glavis.  On  page  IG  of  your  report  you  .state: 

The  following  fliJjures  were  taken  from  the  records  in  the  agency  offliv  of  a 
reservation,  and  show  the  nuniher  of  cases  of  tuberculosis  from  that  reservation 
developed  in  one  nonreservation  hnardintr  s<'liool.  From  1020  to  1!»2*J.  HS  .N'.ivajo 
pupil-  were  sent  to  a  ndnreservatioii  itoardlnu  school  located  near  a  larjie  city. 

Did  vou  refer  there  to  Riverside,  Calif.? 

Mis  Patterson.  No;  this  was  the  Hopi  Reservation,  in  the 
Phoeiii.\  school. 

Mr.  Glavis.  Then  you  say: 

Of  this  number,  10.  or  almost  17  per  cent,  bad  in  .lime.  I!t'j:{.  Imh-ii  returned  to 
the  reservation  with  inlienidosls. 

You  say  that  occurred  Avhere  ^ 

Miss  PATiT-ntsoN.  On  (he  lIoj)i    Ueseivatioii. 
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Mr.  Glavis.  And  at  what  school  ? 

Miss  Patterson.  The  Phoenix  Boarding  School. 

Mr.  Glavis.  I  wish  you  would  relate  one  or  two  instances  of  the 
treatment  of  pupils  who  had  developed  tuberculosis.  You  will  find 
some  reference  to  that  on  page  16  of  your  report. 

Miss  Patterson  (reading)  : 

The  Hopi  children  having  day  schools  in  their  villages  were  sent  away  from 
the  resiei*vation  to  the  boarding  school  with  the  advantage  of  having  already 
been  acctistomed  to  school  life. 

Is  that  what  you  refer  to  ? 
Mr.  Glavis.  Yes. 

Miss  Patterson.  This  is  a  comparison  with  the  Navajos  who  were 
sent  directly  to  the  boarding  school. 
Mr.  Glavis.  When  they  were  young? 
Miss  Patterson.  Yes. 

Mr.  Glavis.  With  no  experience  of  school  life? 
Miss  Patterson.     Yes.     [Continuing  reading] : 

There  were  no  schools  on  the  resei*vation  for  these  Navajo  children,  and  they 
were  therefore  taken  at  an  early  age  from  their  isolated  hogans  in  the  midst 
of  desert  sagebrush  and  great  open  spaces  and  transplanted  into  the  heart 
of  civilization,  crowded  schoolrooms,  and  more  crowded  dormitories  and  sub- 
jected to  a  very  exacting  program. 

Mr.  Glavis.  You  referred  then  to  an  instance  of  a  girl  of  about  16 
whom  you  saw  on  another  reservation. 
Miss  Patterson.  That  was  on  the  Zuni  Reservation. 
Mr.  Glavis.  I  wish  you  would  read  that. 
Miss  Patterson  (reading)  : 

On  another  reservation,  during  the  writer's  visit,  a  girl  about  16,  without  any 
warning  or  suspicion  of  tuberculosis,  had  a  profuse  pulmonary  hemorrhage. 
She  was  sent  to  the  hospital,  kept  in  bed  for  36  hours,  and  told,  that  she  could 
get  up  and  go  back  to  school. 

Mr.  Glavis.  What  happened  to  her  then? 
Miss  Patterson  (continuing  reading)  : 

Before  she  reached  the  door  she  had  another  hemorrhage,  and  so  went  back 
to  bed.  She  was  allowed  to  wait  upon  herself,  and  during  the  evening,  while 
in  the  bathroom,  had  a  third  hemorrhage.  Two  days  later  the  doctor  said 
that  she  might  go  back  to  school  or  go  home.  It  was  decided  to  send  her 
home ;  both  the  doctor  and  the  nurse  seemed  to  consider  that  their  responsibility 
ended  there. 

Mr.  Glavis.  They  had  no  record  showing  what  happened  to  the 
girl  after  she  was  sent  home  ? 

Miss  Patterson.  This  happened  while  I  was  at  the  school. 

Mr.  Glavis.  While  you  were  there  ? 

Miss  Patterson.  Yes;  so  that  there  was  apparently  no  plan  for 
her  after  leaving  the  school. 

Mr.  Glavis.  What  did  the  record  show  as  to  the  physical  examina- 
tion records  at  that  schools  ? 

Miss  Patterson.  In  this  school  there  is  a  complete  physical  exam- 
ination record  for  the  137  pupils,  every  one  of  whom  was  normal, 
according  to  the  records,  in  every  way. 

Senator  Thomas  of  Oklahoma.  Were  there  hospital  facilities  pro- 
vided for  each  of  these  reservations  to  which  these  schools  children 
could  have  been  sent? 

Miss  Patterson.  No;  not  in  all  of  them. 
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Mr.  Glavis.  What  did  you  find  as  to  the  boarding-school  diet? 
What  did  it  consist  of  generally? 

Miss  Paiterson.  I  think  it  was  quite  unstandardized.  In  one  or 
two  instances  it  seemed  fairly  adequate;  in  most  of  them  extremely 
inadequate. 

Mr.  Gr.Avis.  On  page  20  of  your  report  you  bummarized  it.  Will 
you  give  that  summary^ 

Miss  Paiterson.  The  boarding-school  diet  might  be  summarized 
in  general  terms  as  consisting  primarily  of  lean  meat,  beans,  potatoes, 
and  bread;  differing  in  some  instances,  but  that  was  the  general 
.statement. 

Mr.  Glavis.  You  stated  that  another  boarding  school  [reading] — 

^•lood  out  in  contrast  to  this.  With  climate,  soil,  nntl  water  conditions  prob- 
ably more  favorable,  the  supply  of  milk  was  almost  negligible,  butter  and  eggs 
were  lacking,  and  there  were  no  fresh  vegetables. 

What  boarding  school  was  that? 
Miss  PAriERSoN.  That  was  at  Fort  Yuma. 

Mr.  Glavis.  Can  you  state  what  menu  you  observed  at  Fort  Yuma  ( 
Miss  Patterson.  I  included  in  my  report  the  menu  for  one  day  1 
was  at  that  reservation,  as  follows : 

Breakfast:  Meat,  bread,  and  coffee.  Dinner:  Meat,  hash,  benns.  tanned 
corn,  bread,  and  tea.     Supper:  Meat,  beans,  bread,  prunes,  water. 

Senator  Pine.  Did  you  see  a  printed  menu  there,  showing  what 
ihey  were  supposed  to  be  getting f 

Miss  Patterson.  I  think  that  did  not  exist. 

Senator  Pine.  I  understood  at  that  school  they  had  a  printed  menu 
that  they  showed  to  visitors,  that  showed  the  meals  that  the  children 
were  supposed  to  get.     You  did  not  see  that  ? 

Miss  Patterson.  I  do  not  recall  a  single  instance  when  I  was 
shown  a  printed  menu.  As  a  matter  of  fact,  I  was  told  frequently 
by  the  cook  that  she  made  no  plans  for  supper  until  after  she  was 
through  with  dinner. 

Mr.  Glavis.  Since  then  I  understand  they  have  printed  menus. 
That  is,  it  was  so  testified  out  West. 

Senator  Pine.  Yes. 

]\Ir.  Glavis.  Then  you  stated  that  there  was  another  menu  ob- 
.served  at  another  boarding  school,  which  consisted  of  the  following: 

Breakfast:  Bread,  coffee  (black),  sirup.  Dinner:  Brejul  and  boiled  b<^f. 
Supper:  Bread  and  beans. 

AVhat  school  was  that  meiui  for? 

Miss  Patterson.  That  was  on  the  Western  Navajo. 

Mr.  Glavis.  That  Western  Navajo  is  at  Tuba  City,  is  it  uui '. 

Miss  Patterson.  Yes;  that  was.  I  think,  the  last  reservation  I 
visited  at  the  end  of  the  school  year,  and  tlie  reason  given  was  that 
'.heir  suj^plies  were  low. 

Mr.  Glavis.  J>ut  did  you  liinl  ont  whcthoi-  or  not  they  luid  «»iher 
supplies  during  the  year? 

Miss  Pa'iterson.  As  far  as  I  could  find  out  from  <|iU'stioning  them, 
they  had  been  practically  the  .same  during  the  year.  The  statement 
was  made  by  ihc  jiiincipal  of  the  stliool  lliat  no  (h-icd  fruit  or  canned 
vege(al)l('s  had  l)e('n  fiiiiiishcd  during  the  yeai'. 

Mr.  (iL.wis.  It  was  at  tliis  same  school  (hat  you  said  the  nexi  day 
tlie  menu   consisted   of  i)read.   coffee,  and   sirup    for  breakfast  ;    for 
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dinner,  bread  and  boiled  potatoes ;  and  for  supper,  bread  and  boiled 
potatoes  ? 

Miss  Patterson.  Yes. 

Mr.  Glavis.  Was  any  milk  served  to  the  children  at  that  school? 

Miss  Patterson.  No;  no. 

Mr.  Glavis.  Did  you  inquire  about  that?    Did  you  not  find 

Miss  Patterson.  This  is  another  one.  They  had  a  dairy  farm  on 
that  reservation  which  was  quite  a  distance  from  the  school.  There 
was  apparently  a  limited  amount  of  milk,  enouf^h  to  serve  one  cup 
to  about  one-fourth  of  the  children  for  each  meal.  One  of  the  small 
girls  when  we  asked  who  got  the  milk  said,  "  Oh,  the  big  boys,"  a 
statement  which  observation  verified. 

Mr.^GLAvis.  That  is,  you  verified  it  by  watching  them  ? 

Miss  Patterson.  Yes;  b}'  observation. 

Senator  Pine.  The  small  children  wanted  milk,  did  they? 

Miss  Patterson.  Well,  I  think  the  officials  of  the  agency  will  say, 
repeatedly,  that  the  reason  they  do  not  serve  milk  is  because  Indian 
children  will  not  drink  it;  but  on  certain  reservations  we  saw  that 
thing  magnificently  exploded — where  there  was  milk  and  it  was  given 
to  them  regularly. 

The  Chairman.  Your  observation  was  that  where  the  children 
had  opportunity  to  get  milk  they  did  drink  it  ? 

Miss  Patterson.  Yes. 

Mr.  Glavis.  I  wish  you  would  tell  the  committee  whether  you 
found  coffee  and  tea  served  frequently  to  the  small  children. 

Miss  Patterson.  Coffee  and  tea  were  served  regularly.  In  no 
school,  I  think,  was  there  discrimination  between  that  served  the 
16-year-old  boys  and  the  5  or  6  year-old  children,  as  it  happened  to  be. 

Mr.  Glavis.  Was  it  quite  strong? 

Miss  Patterson.  Yes.     [Reading:] 

Coffee  and  tea  were  much  too  liberally  used.  In  practically  all  schools  all 
children,  whether  6  or  16  years  old,  had  coffee  for  breakfast.  In  one  school 
it  was  observed  that  very  strong  tea  was  served  for  the  noonday  meal. 
Seeing  one  little  girl,  barely  6  years  old,  badly  undernourished,  help  herself 
to  two  large  cups,  the  writer  wondered  how  much  tea  there  was  in  the  com- 
missary. The  information  was  gleaned  from  the  chief  clerk  that  there  was  an 
oversupply  and  in  consequence  he  had  ordered  it  to  be  served  promptly.  So 
there  was  tea  in  abundance,  and  strong.  His  job  was  to  cheek  up  on  accounts, 
not  to  conserve  child  health,  but  his  w'ord  was  next  in  authority  to  that  of 
the  superintendent  on  all  administrative  matters ;  and  Government  property, 
even  though  it  had  no  business  to  be  there,  could  not  be  wasted. 

Mr.  Glavis.  He  had  a  lot  of  tea  and  wanted  to  get  rid  of  it? 

Miss  PArrERSON.  According  to  this  statement. 

Mr.  Glavis.  Did  you  also  find  malnutrition  among  the  children  in 
the  day  schools?  Was  the  food  served  day-school  children  better 
than  that  served  at  the  boarding  school  ? 

Miss  Patterson.  The  food  varied  in  the  day  schools  quite  as  much 
as  it  did  in  the  reservation  schools.    [Reading :] 

For  example,  on  one  reservation  in  <me  of  the  two  day  schools  where  the 
malnutrition  was  more  marked  and  more  general  than  in  any  school  group 
seen  with  perhaps  one  exception,  the  noon-day  meal,  the  day  the  school  was 
visited,  consisted  of  hot  biscuit  without  butter,  tomatoes  emptied  directly  out 
of  the  can  served  cold,  and  apple  sauce.  This  school  had  an  excellent  dining 
room  and  kitchen  in  a  separate  buihiing  and  good,  hot  lunches  could  easily  have 
been  prepared.     At  the  other  day  school  wliere  the  malnutrition  was  much  less 
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marked,  the  lunch  consisted  of  a  good  meat  stew,  hot  potatoes,  biscuits,  and 
stewed  prunes. 

These  two  day  schools  were  on  the  San  Carlos  Reservation. 

Mr.  Glavis.  So  apparently  they  had  the  facilities.  It  was  just  a 
question  of  sympatlietic  treatment? 

Miss  Patter.son.  It  lacked  standardization,  so  far  as  I  could  see. 

Mr.  Glams.  Did  you  make  any  special  investigation  of  any  par- 
ticular boarding  school  to  ascertain  whv  the  diet  was  so  extremely 
bad? 

Miss  Patterson.  I  did.  I  will  read  from  this,  as  to  this  instance 
( reading]  : 

The  boardiiig-schKol  kitchen  wa.s  under  the  sup<'rvision  of  the  matron  in  tiie 
girls'  dormitory.  However,  the  mess  building  was  usually  some  distance  from 
the  dormitory  and  the  duties  of  the  matron  were  exacting  and  numerous. 
Furthermore,  her  knowledge  of  a  proi)erly  balanced  dirt  fur  children  and  of 
food  preparation  was  often  as  limited  as  the  cook's.  In  consequence,  the  cook 
was  usually  left  to  her  own  devices  and  to  arrange  her  own  menus  from 
materials  within  reach. 

Fr-equently  the  cook  was  an  Indian  woman  without  training  or  experience 
beyond  that  of  service  in  some  other  boarding-school  kitchen.  Her  desire  was 
usually  "to  fix  it  so  that  the  children  will  like  it."  In  two  boarding  schools, 
each  catering  to  more  than  200  children,  the  cooks,  one  a  Mexican,  the  other 
an  Indian,  both  said  that  they  never  planned  supper  until  they  had  finished 
with  dinner. 

Mr.  Glavis.  Further  on  in  your  report,  on  page  22,  you  say : 

At  one  boarding  school,  where  the  plan  of  food  purchase  was  particularly  in- 
vestigated becau.se  of  the  extremely  bad  diet,  it  was  found  that  the  estimate 
for  the  next  year  had  been  made  by  the  i)iincipal,  a  young  man  who  had  had 
one  year's  exi^rience  in  boarding  schools. 

At  what  boarding  school  was  that? 

Miss  Patterson.  That  was  at  Tuba  City,  on  the  western  Navajo. 

Mr,  Glavis.  Did  this  young  man  have  any  technical  knowledge  of 
diet  or  food  values  in  relation  to  child  health? 

Miss  Patterson.  No.  As  I  remember,  he  was  a  young  man  with 
his  first  year's  experience  in  Indian  boarding  schools,  with  no  par- 
ticular knowledge  of  child  health. 

Mr.  Glavis.  Did  he  state  whether  his  estimate  was  accepted  by  the 
officials  at  Wa.shington? 

Miss  PATTiiRSuN.  It  was.  The  estimate  was  made  out  by  this 
teacher,  in  conference  with  the  property  clerk,  who  was  an  Indian. 
[Reading:] 

Neither  had  any  technical  knowledge  of  diets  or  food  value  in  relation  to 
child  health.  Tluir  estimate,  they  proudly  statetl,  was  approved  without  a 
single  change  in  Washington. 

Mr.  Glavis.  Did  you  discover  instances  of  lack  of  .'sanitation  in 
the  boarding  schools  which  you  visited? 

Miss  Paiter.son.  It  was  universal. 

Mr.  (ilavis.  I  notice  on  page  2:5  of  yom-  report  you  refer  to  one 
boarding  school  where  you  found  a  room  21  by  20  feet,  with  4  win- 
dows, wiiicii  was  oc(uj)it'd  by  11)  boys,  allowing  not  much  more  than 
one-half  the  required  cubic  air  space.  Can  you  recall  at  what  school 
you  fotmd  that  condition  to  exist? 

Miss  Paiter.son.  That  was  at  the  boarding  school  on  the  Mescalero. 

Mr.  Glavth.  Were  these  boys  compelled  to  sleep  two  in  a  single 
bed  i 
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Miss  Patterson.  Yes,  they  were.  I  think  there  were  eight  cases 
in  which  two  boys  were  in  a  single  bed. 

Mr.  Glavis.  In  tluit  one  room? 

Miss  Patterson.  Yes. 

Mr.  Glavis.  With  reference  to  this  room  you  also  referred  to  the 
lack  of  ventilation.    Would  that  cause,  or  tend  to  cause,  tuberculosis? 

Miss  Patterson.  It  would.  A  point  I  did  not  bring  out  here, 
which  probably  should  have  been  brought  out,  but  which  I  did  not 
bring  out  because  it  was  so  perfectly  obvious,  is  that  the  close  con- 
tact of  the  children  was  obviously  a  potent  factor  in  the  spread  of 
tuberculosis.  In  many  instances  their  heads  were  about  as  close 
to  each  other  as  they  could  get. 

Mr.  Glavis.  Will  you  describe  some  of  the  unsanitary  conditions 
found  in  the  boarding  schools  ? 

Miss  Patterson.    I  will  take  this  one  in  Fort  Yuma.     [Reading:] 

Both  the  dormitory  and  school  buildings  were  old  and  badly  in  need  of 
repairs.  The  plumbing  and  sewerage  were  unsanitary  and  ot)solete.  The 
toilets  in  the  girls'  building  consisted  of  a  long  trough,  which  was  supposed 
to  be  fluslied  automatically  at  regular  intei'vals.  They  were  inspected  on  two 
different  days,  not  consecutive  days,  and  found  to  contain  no  water  and  not 
to  have  been  flushed  for  some  time.  The  o<lors  were  obnoxious  and  the  Hies 
plentiful.  The  supply  of  hot  water  was  furnishetl  by  a  small  tank  hetited  by 
a  wood  burner,  and  hot  water  was  available  only  when  this  was  started  for 
bathing  purposes.  One  bath  was  allowed  each  week.  Provision  was  made 
for  washing  hands  and  face  iu  cold  running  water. 

The  dormitories  were  dark  and  gloomy,  but  fortunately  most  of  the  chil- 
dren could  sleep  on  the  porches  which  were  built  about  the  dormitory  buildings. 
Those  who  were  left  inside  had  little  ventilation  and  practically  no  sunshine. 
The  screens  were  rusty,  tilled  with  holes  and  with  many  intervening  cracks. 
The  only  sitting  rooms,  being  in  the  basement,  wire  dark  and  cheerless. 

Similar  conditions  might  be  described  for  several  other  schools. 

Mr.  Glavis.  What  did  you  find  as  to  the  routine  of  the  Indiaii 
children  at  these  boarding  schools? 

Miss  Patterson.  The  routine  was  exceedingly  exacting,  and  1 
have  here  a  copy  of  the  daily  program. 

Mr.  Glavis.  Is  that  on  page  24  of  your  report  ? 

Miss  Patterson.  On  page  24;  yes.  I  think  it  shows  very  clearly 
the  very  limited  time  given  them  for  free  play  or  for  recreation. 

Mr.  Glavis.  Was  the  daily  program,  as  outlined  in  your  report,  at 
each  school  practically  the  same? 

Miss  Patterson.  It  was. 

Mr.  Glavis.  Do  you  consider  the  daily  program  prevented  the 
children  from  receiving  proper  time  for  recreation  and  for  sufficient 
sleep  ? 

Miss  Patterson.  It  was  very  much  so,  I  should  say.  I  compared 
the  actual  hours  of  sleep  for  the  children,  with  the  accepted  standards 
of  pediatricians,  taking  the  standard  of  leading  pediatricians  stated 
by  Dr.  Thomas  D.  Wood  and  Dr.  Richard  Smith.  They  are  two  of 
the  leading  pediatricians  in  the  country.  The  average  time  set  for 
children  6  years  of  age  according  to  schedule  is  6  to  10  hours,  while 
the  required  time,  according  to  their  standards 

Mr.  Glavis.  That  is  the  standards  of  the  doctors  ? 

Miss  Patterson.  Yes,  of  the  doctors,  is  13  hours;  and  all  the  way 
through.  I  think  there  is  only  one  group,  from  14  to  16.  who  might 
be  said  to  be  having  adequate  sleep. 


948       SURVEY  OF   CONDITIONS  OF   INDIANS  IN   UNITED  STATES 

Mr.  GiiAvis.  You  found  that  they  had  to  get  up  at  5.30  and  in  cases 
where  the  boys  had  to  do  some  outside  work,  they  were  compelled  to 
^et  up  sometimes  as  early  as  4  or  4.30  in  the  morning? 

Miss  PArrKiJSox.  That  wa^s  on  the  reservations  where  they  had  dairy 
farms.  The  boys  had  to  do  the  milkin*;  in  the  early  hours  so  as  to  fit 
in  with  the  routim-,  wliicii  nu'aiit  (liat  they  ^oi  up  at  4  or  4.30,  depend- 
in*;  on  the  number  of  cows  to  be  milked  before  breakfast. 

Mr.  Glavis.  What  have  you  to  say  with  reference  to  the  equipment 
in  respect  to  dru<2:s,  and  how  were  these  drugs  dispensed  by  the  field 
matrons  ?  I  think  that  is  on  page  42  of  your  report,  that  you  referred 
to  that. 

Miss  Pattfjison.  I  think  I  could  give  that  from  memory. 

Mr.  Glavis.  All  right. 

Miss  Patterson.  It  was  the  general  policy,  apparently,  of  the  field 
matrons,  to  distribute  a  great  many  drugs,  particularly  liniments  and 
plasters,  because  the  Indians  wanted  them.  They  were  probably  in 
no  way  anxious  about  the  waste  of  material,  but  it  was  misleading 
to  the  Indians  when  they  were  led  to  think  that  they  were  given 
.something  that  would  really  improve  their  health. 

Mr.  Glavis.  On  page  42  you  referred  to  a  baby  being  treated  for 
a  swollen  eye.  Would  you  tell  about  that?  You  referred  to  the 
fact  that  this  child  had  a  bad  eye,  and  "  The  doctor,  because  of  some 
misunderstanding  Avith  the  agency  superintendent,  had  been  for  six 
weeks  practicing  passive  resistance,"  so  to  speak.  "  Until  the  superin- 
tendent met  his  demands  there  would  be  no  visits,  and  .so  there  were 
none."     Do  }'ou  remember  that? 

Miss  Patterson.  I  remember  that  instance,  and  it  being  instanced 
particularly  by  the  superintendent  as  to  how  the  superintendent  fre- 
(luently  dictated  medical  practice  to  the  physician. 

Mr.  Glavls.  Do  you  consider  a  public  health  nursing  service  needed 
on  the  Indian  reservations,  and  if  so.  why? 

Miss  Patterson.  I  can  give  you  my  reasons  for  that.  Would  you 
like  those  or  not? 

Mr.  Glavis.  That  is  practically  at  the  end  of  your  report. 

Mi.ss  Pa'itersox,  I  have  it  here.     It  is  on  page  04  of  the  report 
[Reading:] 

CONCLUSIONS   .VND  KECOMMENKATIO.VS 

A.  A  public  hcallli  nursinjr  service  is  {;re:ill.v  needed  because: 
1.  Ileallli   conditions   are   .serious   and    iLe  measures   and    the   luetliods   u.sed 
in  imjjrovin^:  flicse  conditions  an-  in  no  way  comparalile  witli  the  provisions 
made  for  tlie  protection  of  lieaitli  generally  in  tlie  I'nited  States. 

Till'  modern  public  iiealth  movement  has  not  touched  tltese  reservations. 

Then,  for  the  reasons : 

(«)   Kxci'sslvely  high  morlalily  rales. 

(6)   Alarming  prev.ilence  of  tuberculosis  and   Iraclnauji. 

(c)  lOxce.ssive  prevalence  jinioiig  scluxil  children  of  malnutrition,  and  other 
physical  defects. 

(d>  Frequency  of  iidestinal.  brnnchial.  and  contagituis  disense.s  ninoiig  In- 
fants and  young  cldldreii. 

(t)   Recording  of  mortality  and  n»orbidily  statistics  carelessly  ilone. 

Another  reti.son  is  the  p<»or  conditions  iiikIci-  which  Indians  live, 
and  under  this  the  following: 

(fl)  Total  Ignorance  <>f  the  mo.st  elemcni.trv  prlni  iplcs  .if  li..nie  and  iKTsonal 
hygiene  and  the  car<'  of  I  be  sl(k. 
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(b)  Poor  housing,  insulequate  food  a'ul  lack  of  knowledge  of  the  simplest 
house  keeping  methods. 

<c)  Necessity  for  gathering  large  numbers  of  Indian  children  into  boarding 
schools  causes  a  pressing  need  for  health  protection  and  health  education. 

The  third  reason  is  as  follows: 

A'ery  limited  hospital  and  clinicnl  facilities  and  futility  of  field  matron 
servic<\  Hospital  facilities  are  limited  but  not  used  to  capacity.  The  need  for 
better  hospital  equipment  and  a  continuous  and  high  grade  nursing  service 
are  imperative  and  essential  for  improved  medical  service. 

«  4i  4<  <s  *  *  * 

4.  Effectiveness  of  the  public  health  nurse  in  dealing  with  similar  problems 
•elsewhere.  In  discussing  the  problem  of  tuberculosis.  C.  E.  A.  AVinslow  says : 
"  Next  to  the  clinic  and  the  sanatorium,  the  public  health  nurse  is  the  most 
vital  factor  in  the  antituberculosis  campaign.  Her  work  is  es.sential  in  the 
discovery  of  new  cases  and  in  bringing  them  in  contact  with  the  clinic  and 
the  sanatorium,  in  the  :ictive  follow-up  and  bedside  care  of  cases  under  the 
charge  of  the  clinic,  and  in  the  after-care  and  continued  instruction  of  dis- 
charged arrested  cases."' 

Mr.  Glavis.  Have  a'ou  read  the  report  of  the  Institute  for  Gov- 
ernment Research,  entitled,  "  The  Problem  of  Indian  Administra- 
tion? " 

Miss  Pati'ersox.  I  have  read  parts  of  it,  but  not  all.  Ihave  read 
that  part  which  related  to  the  medical  service  and  liealth  condi- 
tions. 

Mr.  Glavis.  Did  you  read  the  reference  to  your  report  found  on 
pages  262  and  263,  in  Avliich  the  Institute  for  Government  Research 
report  states: 

It  may  be  said  in  passing  that  the  findings  of  the  Red  Cross  report  corre- 
spond very  closely  to  those  of  the  present  survey  in  so  far  as  they  relate  to 
the  same  reservation. 

Miss  Patterson.  I  have  read  it. 

Mr.  Glavis.  The  Institute  for  Government  Research  report  also 
states  that  the  Indian  Bureau  has  attempted  to  carry  out  some  of 
the  recommendations  in  the  Red  Cross  report,  although  in  a  limited 
way.  due  largely  to  the  lack  of  funds  with  which  to  bring  about  the 
changes  suggested.  I  will  a.=;k  you  whether  or  not  the  Indian  Bureau 
ever  submitted  your  report  to  Congress  as  a  basis  for  asking 
increased  appropriation  with  wdiich  to  bring  about  the  changes 
necessary,  as  set  forth  in  your  report  ? 

Miss  Patterson.  Not  to  my  knowledge. 

Mr.  Glavis,  Miss  Patterson,  I  want  to  call  your  attention  to  a 
portion  of  the  proceedings  of  a  meeting  held  under  the  auspices  of 
the  Commonwealth  Club,  San  Francisco,  Calif.,  December  1,  1926, 
in  the  course  of  which  Assistant  Commissioner  E.  B.  Meritt  was 
interrogated  as  follows : 

Doctor  Glaser.  If  the  Calil'ornia  State  Board  of  Health  writes  for  a  <'opy 
of  the  Grace  Patterson  report  will  it  be  sent  to  them? 

Mr.  Mekitt.  That  is  hardly  a  fair  question. 

Doctor  Gr.ASER.  It  was  written  for  by  the  Executive  Secretary  of  the  Cali- 
fornia Board  of  Health  and  it  was  not  received.  Will  it  be  sent  now  if  we 
write  again? 

Mr.  Meritt.  If  your  Congressman  wants  to  see  the  Grace  Patterson  report 
he  can  come  down  and  see  it  but  I  doubt  very  much  if  the  Commissioner  of 
Indian  Affairs  would  .send  that  report  out  to  an  organization  to  be  published 
vhroughout  the  country,  which  we  Ixjlieve  is  not  a  correct  description  of  con- 
ditions existing  on  Indian   reservations.     I  might  say  without  n>fle.  ting  upon 
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anyone  in  connection  witli  that  report  that  you  can  not  flud  ou  Itidiuu 
reservations  the  same  sanitary  and  health  conditions  that  you  would  exi)ect  to 
lind  in  an  up-to-date  apartment  house  in  Boston. 

Miss  Patterson,  will  you  please  state  whether  or  not  the  American 
Ked  Cross  considereil  this  a  reflection  upon  the  merits  of  the  report 
and  did  it  request  an  explanation  from  the  Indian  Bureau? 

Miss  Pattekson.  I  ended  my  service  with  the  Ked  Cross  when  I 
finished  that  report,  but  they  have  kept  me  in  touch  with  the  progress 
of  the  report.  I  understand  from  the  Reil  Cross  that  (»n  Jamuiry 
20  Mr.  Frescs,  the  vice  chairman,  wrote  to  Mr.  Burke,  statin«i  that  a 
bureau  official  had  made  public  statements  that  the  report  was  im- 
practical and  that  this  iiad  put  the  Red  Cross  in  an  embarrassing 
position:  therefore  he  suggested  that  a  part  of  the  report  be  pub- 
lished so  that  it  would  give  the  Red  Cross  an  opportimity  to  dis.-uss 
the  criticisms  openly.     There  was  no  reply  to  this  letter. 

On  February  11  he  again  wrote,  saying : 

I  think  that  you  will  agree  that  it  is  rensonable  t<»r  tin-  Red  ("n»ss  to  a.«<k 
in  what  .specific  respects  our  statements  are  at  variance  with  the  facts  as  known 
to  the  bureau.     You  did  not  reply  to  this  point  in  your  letter. 

To  that  there  has  never  been  any  reply. 

The  CiiAiKMAN.  What  is  the  date  of  those  letters? 

Miss  Patterson.  January  26  and  February  11. 

The  Chairman.  Of  what  year? 

Miss  Patterson.  1927. 

Mr.  (jlavis.  Was  there  a  key  to  your  report,  and  was  thi>  key 
submitted  to  the  Secretary  of  the  Interior  with  your  report  ? 

Mi.ss  Pattek.son.  There  wa.--,  and  .some  marginal  notes  as  I  had 
them,  that  I  used  in  the  report  this  morning,  in  regard  to  the 
reservations. 

Mr.  Glavis.  The  report  which  you  have  used  this  morning  you 
obtained  from  the  American  Red  Cro.ss? 

Mi.ss  Paiterson.  I  obtained  it  ye.sterday. 

Mr.  Glavis.  Do  the  marginnl  notes  you  refer  to  show  the  reserva- 
tions t()  which  you  referred? 

Mi.ss  Pattfj{S()n.  The  Hopi  Reservation  and  the  boarding  school. 

Mr.  Glavis.  The  report  which  was  furnished  the  committee  does 
not  contain  those  marginal  notes.     I  did  not  know  it  at  tiie  time. 

Mi.ss  Patterson.  I  was  told  at  the  Red  Cross  office  yesterday  that 
only  two  copies  of  the  report  were  so  annotated.  One  was  in  the 
Red  Cross  office,  and  one  was  sent  to  Mr.  Burke,  with  several  other 
copies  without  the  notes. 

Mr.  Glavis.  The  copy  which  was  furni.shed  to  us  failed  to  contain 
the  marginal  notes,  and  T  therefore  suggest  that  instead  of  iiaving 
the  report  wliich  we  hiive  introduced  this  morning  as  an  exhibit, 
there  be  substituted  ther(d'or  the  American  Red  Cro.ss  report,  which 
will  give  the  information  as  to  the  reservations  from  which  the 
information  was  obtained,  so  that  it  will  be  more  valuable  to  the 
committee. 

Miss  Pat-I'ERSon.  I  think  the  Red  Cro.ss  ileliberately  left  out  the 
names  of  the  reservati(»ns  in  submitting  the  reoort.  thinking  that  it 
would  be  published  and  that  perhaps  as  a  |)iiblislu'd  re|)ort  it  ought 
not  to  have  the  si)eciHc  rt-leicnccs.  but  that  the  Indian  Bureau  should 
have  the  exact  facts. 
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Mr.  Glavis.  So  that  some  copies  were  prepared  with  the  marginal 
notes  and  some  were  not? 

Miss  Patterson.  Yes. 

Senator  Pine.  Wc  are  interested  in  getting  the  facts  as  they  were 
known  by  the  Indian  Bureau  at  that  time. 

Mr.  Glavis.  Yes;  and  where  these  conditions  existed. 

Senator  Pixe.  Yes. 

Mr.  Glavis.  So  that  I  think  tliat  will  be  better,  to  have  that  go  in 
and  not  this  copy  that  was  offered  this  morning;  to  substitute  there- 
for the  cop}'  with  the  marginal  notes. 

Senator  Pine.  I  think  it  was  not  made  clear,  or  not  stated,  at 
least,  that  this  report  shows  that  the  tuberculosis  death  rate  on  the 
reservations  that  you  visited  is  practically  six  times  the  tuberculosis 
death  rate  in  the  rest  of  the  country. 

Miss   Patterson.  According   to   their    own    figures. 

Senator  Pine.  Yes. 

Mr.  Glavis.  I  want  to  call  your  attention.  Miss  Patterson,  to  por- 
tions of  the  field  notes  of  Dr.  H.  R.  Edwards  of  the  Institute  for 
Government  Research,  dated  January  14  and  1.5.  1927,  with  refer- 
ence to  the  Santa  Fe  boarding  school,  New  Mexico.  Doctor  Ed- 
wards states  as  follows : 

The  Santa  Fe  boarcJing  school  makes!  provision  for  4.50  pupils,  although  it 
is  believed  that  the  normal  capacity  would  be  much  nearer  350. 

It  is  reported  by  Mr.  Smith,  the  sui^erintendent.  that  <in  a  recent  visit  of 
Mr.  Meritt  to  this  school  he  had  advocated  increasing  the  attendance  the  coming 
next  school  year  by  at  least  50. 

Further  on  Doctor  Edwards  makes  this  comment : 

The  most  serious  situations  were  found  in  the  boys'  dormitory.  Their  build- 
ing is  a  2-story  brick  structure,  which  has  been  cracking  in  several  places.  As 
a  matter  of  fact,  the  building  inspectors  had  condemned  it  some  years  pre- 
viously. The  floors  are  worn  through  in  places  and  there  is  a  great  danger  of 
serious  accidents. 

The  sleeping  quarters  for  the  boys  are  in  Inside  rooms.  In  one  large  dormi- 
tory room  as  late  as  5  o'clock  in  the  afternoon  the  air  was  so  vitiated  that  it 
was  most  offensive.  In  another  dormitoi-y  room  there  were  30  boys  required  to 
sleep  in  15  single  beds. 

Doctor  Edwards  then  concludes  with  this  comment : 

It  would  seem  the  most  serious  hazard  was  the  fact  that  the  assistant 
commissioner  requested  that  the  superintendent  increase  the  attendance  by  50 
when  the  institution  is  already  overcrowded  far  beyond  its  capacity. 

Did  you  also  find  conditions  at  the  Santa  Fe  school  overcrowded  at 
the  time  of  your  investigation?  Your  investigation  was  made,  of 
course,  three  or  four  years  before  Doctor  Edwards's. 

Misg  Patterson.  I  remember  that  as  being  one  of  the  congested 
schools.  I  think  I  made  a  specific  note  of  it  in  my  report  of  that 
special  school. 

Mr.  Glavis.  Among  the  field  notes  of  Doctor  Edwards  I  also  find 
a  comment  on  the  Isleta,  N.  Mex.,  Day  School,  which  he  states  has  an 
enrollment  somewhei-e  near  100.    Doctor  Edwards  then  saj's : 

A  very  interesting  situation  was  found  at  this  school.  The  teachers  and 
nurse  reported  that  the  recent  examination  made  by  Doctor  Parlatt  had  been 
completed  in  less  than  two  hours,  and  that  he  had  made  notations  of  tempera- 
ture, pulse,  weight,  and  such  findings  of  the  chest  as  would  require  percussion 
and  auscultation. 
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The  school  record  cards  which  are  kept  at  the  Albuquerque  school  hospital 
were  inspected  to  verify  this  fact,  and  the  physician  was  asked  if  such  detailed 
records  wimo  iiuide,  to  wliiih  he  rei)lie<l  thoy  were,  and  it  was  found  witJiout  a 
doubt  his  records  had  been  faked  and  therefore  useless. 

As  I  understand,  you  visited  the  Isleta  school  four  years  previous 
to  Doctor  Edwards's  visit? 

Miss  PAlTKIiSD.V.    Yes. 

Mr.  Glavis.  Will  you  please  state  what  conditions  you  found 
there ( 

Miss  Pattekson.  I  do  not  think  I  could  accurately.  That  was  six 
years  ago,  and  I  do  not  believe!  remember  that  specifically  enough  to 
give  accurate  fact.s. 

Mr.  Glavis.  But  you  did  find  a  lot  of  fake  records  in  the  coui"se  of 
your  investigation,  did  you  not  i' 

Miss  Pai-tmson.  I  do  not  suppose  anyone  could  make  that  state- 
ment without  actual  evidence,  but  when  one  finds  100  health  records 
of  school  children  all  exactly  normal,  there  seems  to  be  only  one 
logical  conclusion  and  that  is  that  they  were  faked.  I  do  not  think 
you  could  get  100  children  in  any  community  that  are  completely 
normal. 

Mr.  Glavis.  Then  Doctor  Edwards  in  some  of  his  other  field  notes 
referred  to  the  water  supply  at  Zuni,  N.  Mex.,  as  being  a  source  of 
tremendous  contamination.  Do  you  remember  what  your  examina- 
tion there  disclosed? 

Miss  Paitersox.  I  do  not  remember  about  that.  I  was  in  Zuni  a 
very  short  time. 

Mr.  Gl.wis,  I  wish  also  to  call  your  attention  to  the  field  notes 
of  W.  Carson  Ryan,  jr.,  who  also  assisted  in  the  survey  by  the 
Institute  for  Government  Research.  Under  date  of  March.  1027. 
I  find  this  .statement  with  reference  to  the  Fort  Defiance  School : 

As  a  matter  of  fact,  however,  the  sdiool  .serves  practically  no  milk,  no  Imtter, 
and  nothing  in  fruits  or  vefretables  that  corri'siM)nds  to  the  ideal  tau.nht  in 
the  classroom — the  only  vegetables  on  the  day  we  visited  were  potatoes  and 
macaroni.  I  asked  Mrs.  Reed,  the  teacher  in  this  jrrade.  wliat  she  did  about 
teaching'  milk,  and  no  coffee  or  tea,  when  Ihe  school  did  not  serve  milk  and 
did  serve  coffee  and  tea. 

"  Yes,  it  is  somewhat  difficult,"  she  said,  "  to  teach  them  not  to  drink  coffee, 
when  it  is  served  every  day  in  the  dining  room." 

Did  you  find  those  same  conditions  to  exist  at  Fort  Defiance  when 
you  were  there? 

Mi.ss  Paitersox.  I  did  not  visit  Fort  Defiance. 

Mr.  Glavis.  You  did  not  visit  Fort  Defiance? 

Miss  Patter.sox.  No. 

Senator  Pixe.  Hut  you  <lid  liiid  them  serving  tea  to  the  dvildreu 
in  other  schools? 

Miss  PA'iTJ'.iisox.    Yes;  in  practically  every  school. 

Mr.  (iLAvis.   In  practically  every  school;  and  cofl'ee.  too? 

Miss  PA'i'riJfsox.   Yes;  they  .served  coffee  to  every  child. 

Mr.  (iLAVis.  There  has  been  ofi'ered  as  an  exhibit  in  the  record 
the  comments  of  Doctor  Newberne  in  connection  with  your  report. 
When  did  you  .see  the.so  comments  for  the  first  time? 

Miss  Pa'Iterson.  1  saw  them  yesterday  in  your  oflice. 

Mr.  Glavih.  Have  you  read  llieiii  over? 

Mi.ss  Paitersox.  1  have. 
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Mr.  GLA^^s.  AVould  you  like  to  make  any  comment  on  what  Doctor 
Newberne  had  to  say  with  reference  to  your  report  ? 

Miss  Patterson.  I  think  I  miojht  make  very  brief  comments. 

My  comments,  I  think,  would  fall  into  three  o;roups. 

First,  where  he  criticized  the  i-eport  for  misstatements  of  fact. 

Second,  respectin<r  the  criticisms  which  he  says  are  just,  but  faults 
are  due  to  insufficient  funds. 

Third,  where  he  answers,  it  seems  to  me,  with  words  rather  thnn 
facts. 

In  the  first  crroup.  as  to  misstatements  of  fact,  as  far  as  I  can 
see  he  made  only  one  criticism,  and  that  was  the  criticism  which 
he  made  on  the  report  about  prevalence  of  heart  disease  anion o;  the 
school  children.  In  the  report  he  quotes  a  statement  made  by  the 
doctor  of  the  Phoenix  Boardinfi  School  that  out  of  400  <rirls  40  had 
heart  lesions,  or  10  per  cent.  His  reply  to  that  is  that  there  is  not 
a  boarding  school  in  Arizona  with  that  number  of  girls  in  attendance. 

The  only  way  I  could  check  up  on  that  was  to  get  the  annual  report 
of  the  Indian  Bureau  for  1923,  which  gives  the  total  enrollment  in  the 
Phoenix  Boarding  School  at  873.  It  does  not  give  the  actual  number 
of  girls. 

Mr.  Glavis.  Your  report  stated,  as  I  recall,  that  there  were  400 
boys  and  400  girls  ? 

Miss  Patterson.  No;  it  said  400  girls.  It  said  nothing  about 
boys. 

The  doctor  has  made  a  special  study  of  the  heart  disease  in  that 
group  of  girls.  He  said  nothing  about  boys.  He  does  not  give  the 
exact  figures,  and  after  all  it  seems  to  me  that  out  873  the  pro- 
portion would  be,  I  should  say,  400;  that  there  might  be  400  girls 
is  reasonable.  The  report  could  not  be  exactly  verified  because  they 
were  not  divided  that  way. 

vSenator  Pine.  I  understand  in  your  report  you  were  quoting  some- 
body else? 

Miss  Patterson.  I  was  quoting  their  own  physician.  That  was  the 
only  place  in  which  he  accused  us  of  misstating  facts,  so  far  as  I 
could  make  out. 

In  the  criticism  where  he  says  the  fault  was  due  to  insufficient 
funds  his  replj^  is  to  a  criticism  of  the  record  form  used  in  recording 
vital  and  morbidity  statistics,  saying  that  a  new  form  had  been  made 
out  the  year  before  but  had  not  been  printed  because  of  insufficient 
applicable  funds. 

In  reply  to  the  criticism  that  the  diet  and  cooking  in  the  boarding 
school  was  not  sufficiently  supervised,  and  the  suggestion  that  a 
home-economics  department,  or  teaching,  be  included  in  the  cur- 
riculum, he  agrees,  but  says.  ''Where  is  the  money  to  come  from?  " 

Mr.  GLA^^s.  He  says.  Where  is  the  money  to  come  from? 
•   Miss  Patterson.  Yes.    On  the  lack  of  sanitation  and  poor  build- 
ings and  congestion,  he  says  that  the  criticism  is  just,  but  is  due  in 
large  measure  to  insufiicient  funds. 

Some  of  the  criticisms  he  answers,  it  seems  to  me,  without  facts.  I 
may  give  a  few  instances. 

The  statement  that  the  hospital  was  used  to  far  less  than  full 
capacity  is  answered  by  this  statement : 

The  situation  must  hare  improved,  as  more  people  are  seeking  admission 
to  sanitariums  than  it  is  possible  to  accommodate. 
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He  gives  figures  to  substantiate  the  statement. 

Later  on  he  Jiays,  answering  the  same  question  as  to  the  criticism 
I  made  that  the  hospitals  weie  used  to  only  about  one-third  capacity: 

The  records  of  this  ofli<e  show  that  most  liospitals  by  the  clow  of  this  year 
have  been  fairly  well  patronized. 

That  does  not  seem  to  me  a  definite  reply. 

He  makes  the  statement  that  Indians  arc  tenacious  of  their  ancient 
customs,  and  it  is  doubt  fid  whether  any  class  of  employees,  however 
well  trained  they  might  be,  could  effect  radical  changes.  He  makes 
this  comment  in  connection  with  the  recommendations  for  the  use  of 
public  health  nurses.  His  reply  seems  to  me  interesting  in  connection 
with  his  reply  to  the  criticism  which  I  made  in  my  report  of  the 
impractical  methods  used  in  teaching  hygiene  and  physiology  with 
the  fifth  and  sixth  grade  pupils.    To  this  his  answer  is: 

These  nutlines  ure  taken  from  the  <-ourse  of  study  of  one  of  the  most 
educationally  advanced  States  in  the  Union. 

In  other  words,  the  program  for  health  education  in  the  schools 
in  teaching  practical  hygiene  may  be  copied  from  the  most  advanced 
civilization  in  this  country,  but  when  it  comes  to  public  health  nurses 
teaching  in  the  homes  they  will  not  accept.  They  are  primitive  peo- 
ple and  must  be  won  by  moral  suasion  only. 

In  reply  to  the  statement  that  there  were  three  hospitals  staffed 
by  totally  untrained  nurses,  he  says : 

This  criticism  probably  refers  to  Layuna  at  the  time  Dr.  Lynwalter  was 
detailed  to  make  blood  samples  from  the  Pueblo  Indians  for  Wassermann  tests. 

It  seems  to  me  to  have  no  relation  w^hatever  to  untrained  nurses 
in  the  hospitals. 

The  criticism  that  girls  in  boarding  schools  serve  the  institution, 
and  cooking  instruction  is  largely  chores  for  the  cook,  his  answer  is : 

If  this  is  true,  it  shoidd  not  be  so. 

I  think  that  is  an  instance  of  most  of  his  answers  other  than  those 
I  have  read. 

He  also  makes  the  statement  that  if  this  is  true.  Miss  Patterson 
should  be  asked  to  give  the  location  of  this  reservation  or  the  sciiool; 
which  gives  rise  to  the  inference  that  Doctor  Newberne  was  not 
given  the  report  with  the  notations  on  the  margin.  There  has  never 
been  any  request  to  nie  for  information  other  than  that  which  he 
used. 

He  makes  some  intei-esting  suggestions,  I  think,  showing  the  com- 
plete lack  of  public  health  point  of  view,  or  any  program  of  pre- 
ventive work. 

Mr.  Glavis.  He  says  this : 

While  it  is  imporlant  that  ihe  liidi.in  Olllce  sliali  know  of  what  disease 
an  Indian  died,  it  is  of  jjreater  importance  (o  know  tlmr   hr  i<  dciid 

Wliat  would  you  say  about  that? 

Miss  PA'rrKRsox.  I  should  say  from  a  hcaltii  point  ol  \  lew,  ii'  he 
was  dead  there  was  not  much  to  be  done  about  it;  but  the  fact  that 
he  died  of  a  certain  disease  might  be  very  impoi'tant  in  developing 
the.  public-health  j)i()gi-ani  and  deciding  what  particular  health  care 
was  needed  on  that  particular  reservation. 

Senator  Pink.   That  goes  to  his  competency,  does  it  i 
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Miss  Pati'erson.  Yes. 

The  Chairman.  Have  you  any  further  statement,  Miss  Patterson? 

Miss  Patterson.  No.  I  think  he  also  makes  one  other  statement 
which  is  interesting.  In  regard  to  our  criticism  of  the  spreading 
of  tuberculosis  in  the  boarding  schools,  he  says  that  probably  if 
the  child  was  not  exposed  to  tuberculosis  in  the  boarding  school,  he 
would  be  some  other  place. 

Senator  Pine.  Did  you  tell  us  how  many  years  of  experience  you 
have  had,  and  where  you  have  worked?  That  may  be  of  importance 
in  view  of  one  of  the  questions  that  was  asked  you  here.  You  gave 
your  training,  but  I  think  you  did  not  give  your  experience. 

Miss  Patterson.  I  have  had  approximately  15  3'ears'  experience 
in  hospital  administration  and  in  the  public-health  nursing  field. 

Mr.  Glavts.  Where  have  you  been  engaged  during  that  time!' 

Miss  Patterson.  I  have  been  engaged  in  New  York  City.  Do 
you  mean  up  to  the  time  I  made  this  study? 

Mr.  Glavis.  Yes ;  and  since. 

Miss  P.\TTERsox.  In  New  York  City,  in  Pittsburgh,  Baltimore, 
Madison,  Wis.,  and  for  the  last  five  years  in  Boston. 

Mr.  Glavis.  Then  when  Mr.  Meritt  stated  that  it  was  unfair  for 
one  to  compare  conditions  on  Indian  reservations  with  conditions 
in  Boston,  that  eovdd  not  have  had  any  reference  to  you,  because 
you  had  not  been  in  Boston  up  to  that  time? 
Madison,  Wis.,  and  for  the  last  five  years  in  Boston. 

The  Chairman.  That  will  be  all.    Thank  you,  Miss  Patterson. 

(The  matter  referred  to  by  Miss  Patterson  is  as  follows:) 

Exhibit  No.  143 

A  STUDY  OF  TFIE  NEED  FOR  PUBLIC-HEALTH  NURSING  OX   INDIAN 

RESERVATIONS 

[Made   for    the   Bureau    of    Indian   Affairs    of   tlie   Department  of   the    Interior   by    the 

American  Red  Cross] 

INTRODUCTION 

On  March  25,  1922,  Mr.  Clmrles  H.  Burke,  Commij^sioner  of  Indian  Affairs, 
Department  of  tlie  Inlerior,  asked  Judge  .John  Barton  Payne,  chairman  of  t!ie 
American  Red  Cross,  for  the  assistance  of  the  latter  organization  in  maldng 
an  investigation  of  tlie  need  for  public-liealth  nurses  on  Indian  reservations. 
Mr.  Burke  requested  that  the  American  Red  Cross  assign  "enough  nurses  to 
make  a  complete  survey  of  .several  reservations." 

Tlie  American  R<'d  Cross  agreed  to  undertake  such  a  study  and  accordingly, 
in  consultation  with  Mr.  Burke,  laid  out  a  plan  embracing  a  survey  to  Ix* 
made  by  a  public-health  nur.se  of  health  conditions  and  of  the  nursing  and 
field-matron  services  on  several  reservations  in  the  Southwest  and  two  experi- 
ments in  cstablishin.y  public-health  imrsing  services,  one  on  the  Jicarilla 
Reservation  in  New  Mexico  and  the  other  on  the  Pine  Ridge  and  Rosebu<l 
Reservations  in  South  Dakota. 

On  October  I.  1922,  Miss  Florence  Patterson  was  appointed  by  the  American 
Red  Cross  to  make  the  survey.  Her  investigation  was  confined  to  the  Soutli- 
western  States,  including  New  Mexico,  Arizona,  southern  Californ-a.  and 
southern  Colorado,  and  covered  a  i)eriod  of  nine  months.  In  all,  18  different 
agencies  of  the  Bureau  of  Indian  Affairs  were  visited,  repre.sonting  the  follow- 
ing Indian  tribes:  Apaches  on  the  Jicarilla,  San  Carlos,  and  Mescalcro  Reser- 
vations: Pueblos,  under  the  jurisdiction  of  the  Northern  and  Southern  Pueblo 
Agencies,  and  Zuni  Reservation;  Pimas  on  the  Gila  River  Reservation; 
Papagos  on  the  Sells  Reservation;  Hopis  and  Navajos  on  the  Western  Navajo 
and  Hopi  Reservations;  Yumas   on   the   Fort   Yuma   Reservation:  Mission    In- 
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dians   iu  soutlieru  California;  Utes  on   the  Ute  Reservation.     Tlie*e  renerva- 
tions  represented  a  total  liopulation  of  40,512. 

In  November.  I'Jli'J.  Miss  AuKiistiiie  li.  Stoll  aiai  Mi>s  Eliimr  I).  CJie^'n  wen- 
.sent  by  tin-  American  Red  Cross  to  the  Jiearilla  Reservation  and  tbf  l*ine 
Ridge  and  Rosebud  Reservations.  re.siK'Ctively,  to  demon.strate  the  feasibility  of 
establishing'  public-health  nurslnj:  on  Indian  reservations. 

Miss  Patterson's  nine  niontlis'  study  plus  the  exjK'rience  of  tliese  two  uurses 
furnished  opp<»rtunlty  to  make  observation  suflicienfly  broad  to  form  a  con<.'ei>- 
lion  (if  the  need  for  a  nursing  servi<  e  n-iichiiip  thf  homes  of  the  Imlians.  of 
the  e.ssenlial  qualifications  of  a  nur.se  wlio  could  Ix-st  furnish  this  service,  and 
of  the  kind  of  direction  and  tyix'  of  organization  which  would  make  it  iM^ssible 
for  her  to  obtain  maximum  results. 

These  observations  and  certain  conclusions  and  recommendations  drawn 
therefrom  have  been  embodied  in  the  following  rejK^rt. 

John  liAKixjN  Payne.  Cliaintian. 

June,  1924. 

Chapter   I.^ — The   Mortality   and   Morhidit^'   of  the   I.ndians   as   Shown   by" 
Statistics  and  Observations 

Definite  factors  resulting  from  the  peculiar  physical  conditions  existing  on 
some  Indian  reservations  in  the  Southwest,  and  certain  habits  and  customs  of 
the  Indians,  combined  with  loose  methods  of  collecting  and  recording  data  re- 
garding disease,  births,  and  deaths,  make  the  mortality  and  morbidity  statiHtics 
in  most  instances  estimates  rather  than  verified  facts. 

HOW   VITAL  statistics   WERE  COIJ.ECTED 

Birth  and  death  certificates. — Each  agency  office  was  furnished  from  the 
Washington  office  with  a  sujiply  of  bl-.inks  for  the  reporting  of  births  and  deaths. 
These  were  filled  out  by  the  physicians  occasionally,  by  the  field  matrons  more 
often,  when  there  were  field  matrons,  and  were  supposetUy  made  in  duplicate, 
one  copy  for  the  files  and  one  to  R-  sent  to  Washington.  They  were  filled  out 
at  the  time  the  birth  or  death  occurred  if  the  facts  were  known  at  that  time. 
Otherwise  whenever  the  births  or  deaths  first  became  known  to  the  agency, 
which  frequently  was  many  months  after  the  event.  In  the  latter  case,  the- 
cause  of  death  was  not  stated  for  those  recorded  by  the  physicians,  but  field 
matrons  fre(juently  guessed  at  causes  when  patients  had  not  been  seen  by 
physicians.  However,  the  sum  total  of  all  birth  and  death  certificates  was  so 
small  ih;it  no  important  deductions  cctuld  be  gleaned  from  them.  Ten  iier  cent 
would  probably  be  a  generous  estimate  of  the  births  and  deaths  recorded.  On 
two  reservations  certificates  were  never  filled  out. 

A  book  for  the  registration  of  births,  deaths,  and  causes  of  death  and  a  few 
other  facts  was  kept  in  .some  of  the  ottices.  On  one  reservation,  the  entire  re- 
sponsibility for  keeping  this  register  w:is  left  witli  the  field  matron,  in  conse- 
quence, for  j)eriods  the  data  furnished  was  (luite  complete,  except  for  the  cau.se 
of  death  whl(;h.  because  of  the  lack  of  a  physician's  diagno.sis,  could  be  only  a 
guess.  Then  for  a  period  of  six  months,  jjcrhaps.  the  i)osltion  of  field  matron 
was  vacant  and  there  was  a  tot:il  lai)se  in  re<(irding. 

The  method  used,  wlien  the  register  was  not  kept,  and  in  oidy  one  otHct^ 
visited  was  it  kept  with  any  degrei'  of  accuracy,  was  to  make  the  notation  on 
the  cen.sus.  This  method,  of  conr.se.  corrected  the  censu.s.  though  incompletely, 
but  left  no  record  of  the  cau.ses  of  death. 

As  a  rule,  the  collecting  of  vital  statistics  seemed  to  be  the  respon.-^JbiUty 
of  no  one  person.  Reports  were  made  by  teachers,  farmers,  or  any  employee 
hearing  of  births  or  deaths,  but  as  long  as  no  one  person  was  resiuinsiide.  the 
re.si»onsibilit.\-  was  taken  lightly  by  everyone. 

Physicians'  scmiaivnual  reports  recording  disease. — The  only  records,  beyond 
those  iiieiitioMcd  above,  which  gave  one  a  clue  to  the  ht>aUh  condition  and  the 
nicliiod  of  dealing  with  these  conditions  wen^  the  duplicate  cojiies  kept  in  the 
agencj'  ofiic(!  of  the  hospltnl  and  field  reports  of  the  pliysiciaiis  to  the  Washing- 
loll  olllce.  However,  the  fact  that  in  niiniy  ollices  it  was  impossible  to  secure 
these  reports  covering  even  the  last  fiscal  year  rather  demonstrated  that  they 
were  made  to  satLsfy  the  demands  of  Washington  rather  than  with  any  idea  of 


SURVF.Y    OF    CONDITIONS   OF    INDIANS   IN    UNITED   STATES       957 

checking  up  on  the  results  of  the  medical  work  over  stated  periods  by  tlie  agency 
physician  or  supcrinteiulent. 

On  one  reservation  with  a  population  of  6,000  with  three  full-time  physicians, 
but  no  Held  matrons,  resistratiou  of  deaths  and  causes  of  death  seenie<l  to  be 
much  more  systematically  icept  than  at  most  agencies  and  may.  therefore,  be 
considered  above  the  average. 

The  following  data  was  taken  from  these  records: 

Principal  causes  of  death  covering  period  July.  1'<1'.>,  to  .lunuarn  I.  I'J.iA 

I^nknown . 184 

Tuberculosis 60 

Pneumonia 11 

Old   age 10 

Typhoid 8 

Measles 5 

Meningitis 4 

Influenza 2 

Other  causes  (sucli  as  stomach  trouble,  liigh  fever,  sores  on  body,  bowel 

trouble,  cencral   breakdown,  etc.) 59 

Total 343 

Of  the  total  deaths  recorded,  over  53  per  cent  were  from  cau.ses  unknown 
and  many  others,  evidently  reported  by  emploj'ees  other  than  physicians,  were 
from  causes  so  indefinite  that  they  must  also  be  classified  as  unknown.  In 
the  same  report  the  superintendent  stated  that  tuberculosis  was  not  a  serious 
problem  on  this  reservation.  The  above  figures  show  that  tuberculosis  made 
up  nearly  38  per  cent  of  the  known  causes  of  death. 

Individual  Reports. — Semiannual  reports  were  made  up  by  the  physician 
from  his  personal  records  which  wore  not  placed  in  the  agency  files  and  there- 
fore were  not  retained  when  the  physician  left.  The  frequent  changes  of 
physician  consequently  eliminated  the  possibility  of  securing  any  written  or 
oral  history  of  individual  cases  or  specific  conditons  covering  more  than  a  short 
period.  An  example  of  the  inaccuracy  of  reports  is  shown  in  the  account 
of  the  reporting  of  venereal  diseases  on  page  11. 

In  one  office  the  writer,  on  commenting  on  the  similarity  of  medical  statistics 
from  one  year  to  the  next,  was  in/ormed  by  a  clerk  that  they  were  copied 
from  the  preceding  year  with  slight  variations  made  by  the  office  force.  In 
explanation,  it  was  said  that  the  Bureau  insisted  upon  having  every  space 
properly  filled  in  the  annual  report,  that  the  position  of  physician  was  vacant 
and  the  former  physician  had  left  no  records,  so  a  guess  was  the  only  alter- 
native to  leaving  a  blank,  and  therefore  the  guess  was  recorded. 

At  another  agency  an  effort  was  made  to  determine  the  causes  of  death 
among  certain  age  groups.  Neither  the  physician  nor  field  matron  could  supply 
this  information  from  any  of  their  records.  The  superintendent,  however,  was 
confident  that  he  could  tell  the  cause  of  every  death.  The  glib  memory  he 
demonstrated,  especially  as  most  of  the  deaths  had  occurred  without  medical 
attention,  was  somewhat  amazing.  Some  of  the  causes  he  gave  were :  "  This 
boy  died  in  February ;  undoubtedly  it  was  pneumonia ;  this  baby's  mother  had 
tuberculosis,  therefore,  in  all  probability  he  died  of  it,  too ;  this  woman  died  of 
old  age  ;■■  and  several  others  of  the  same  precision  and  accuracy. 

Without  more  adequate  field  service  and  more  intimate  knowledge  of  the 
homes  and  families,  the  prospect  of  obtaining  even  approximately  accurate 
mortality  and  morbidity  statistics  would  seem  discouraging. 

Such  statistics  as  were  available,  however  incomplete  and  inaccurate  they 
were,  represented  the  only  tangible  basis  upon  which  to  compute  the  general 
health  conditions. 

BIRTH    AXD   DEATH    BATES    AND   TUBERCULOSIS    MORTALITY    ON    RESERVATIONS    VISITED 

The  following  statistics,  covering  a  period  of  10  years,  collected  from  annual 
reports  of  agency  superintendents  to  the  Bureau  of  Indian  Affairs,  indicate 
the  birth  and  death  rate  and  tuberculosis  mortality,  including  an  estimate  of 
tuberculosis  morbidity  on  several  reservations  visited: 
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SAN  CARLOS  APACHE  RESERVATION 


Year 


1Q18 
1914 
1916 
1916 
1917. 
1918 
1919. 
1920. 
1921. 
1922 


Popala- 

tiOD 


2,352 
2,«n8 
2,608 
2.670 
2.650 
2,623 
2,515 
2,521 
2.fi20 
2.608 


I  Tub«r- 

Births   Deatb.s   culosin 

!  I  deaths 


S« 

61 
40 
M 
61 
24 
72 
27 
107 
61 


47 
49 
83 
8S 
90 
60 
200 
35 
178 
114 


ludians 
exam- 
ined 


1,350 

i.m 

1,205 
1.408 


Tuber  cuJoali 


Latent  ■ 


Active  > 


537 

510 

806 

2.341 


U 

15 
'85 
•99  I 


FORT  YUMA  INDIAN  RESERVATION 


31 

1 

7| 

25 

4  ' 

14 

2 

14 

1 

18 

3 

15 

3 

51 

6  1 

19 

12  i 

15 

4 

24 

4  1 

000 

66.1 
700 
700 

835 
828 
723 
800 
428 


Esti- 
iiiat«d> 


167 
1» 
236 
225 


38 
104 
250 

82 


32 
62 
33 
16 

18 
29 
80 
.Vi 
WO 


SELLS  INDL\.N  RESERVATION-PAP  AGO 


1913. 
1914. 
1915. 
1916. 
1917. 
1918. 
1919. 
1920. 
1921. 
1922. 


4.907 

145 

119 

40 

400 

46 

M 

1    4,965 

195 

179 

105 

820 

406 

270  1 

[    4.990 

195 

124 

52 

495 

23 

16  1 

'    5,112 

205 

83 

51 

574 

15 

24' 

5.112 

201 

66 

53 

RS5 

15 

24  ■ 

i    5,237 

200 

75 

26 

1.050 

27 

28  , 

4.  465 

200 

170 

30 

2  722 

26 

1    4, 476 

150 

139 

38 

1.500 

100 

4,673 

222 

125 

40 

1    4.564 

230 

239 

40 

! 

1.275 
620 
637 
6S7 
128 
90 
200 
200 
361 


MESCALERO  APACHE  INDIAN  RESERVATION 


1913 
1914 
1916 
191(i 
1917 
1918 
1919 
1920 
1921 
1022 


629 

16 

26 

3 

113 

10 

630 

17 

18 

4 

257 

8 

6 

626 

17 

20 

5 

194 

18 

13 

630 

17 

27 

6 

445 

13 

14 

627 

24 

20 

5 

381 

24 

630 

18 

17 

10 

138 

12 

18 

613 

20 

42 

6 

143 

IS 

19 

616 

U 

15 

4 

390 

225 

30 

628 

12 

18 

4 

500 

20 

sd' 

627 

13 

15 

4 

(«) 

UTE  MOUNTAIN  INDIAN  RESERVATION 


'  niuKnoscd  by  doctor. 

'  K.stlni!ile'l  by  iiKency  suiHSriiiteiKleiil. 

'  liidudini;  uclive. 

«  Not  K<ven;  freiuent  chnngeii  In  phyjilcinu. 


30 
23 
40 
39 
34 
338 
314 
ISO 
100 


1913 

510 
601 
524 
533 
530 
506 
408 
463 
455 
442 

29 
17 
10 
21 
13 

8 
11 
12 

8 
18 

12 
Zi 
s 
17 
20 
18 
47 
23 
13 
30 

4 

8 

178 
300 
400 
350 
436 

3' 

3 

1  I.. 
1  1 

.!i 
9  > 

1914 

7 

191.5. 

8 
17 
SO 

1916 

1917 

lUlH 

1919 

1 

1920 

1 

1921 

:::::::i:;'*"-" 

1922 

372 

11  j.. 
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PIMA  RESERVATION  » 


Year 


Popula- 
tion 


Births 


Deaths 


Tuber- 
culosis 
deaths 


Tuberculosis 


Indians 
exam 
ined 


Latent 


Active 


Esti- 
mated 


1013 
1914 
1915 
1916 
1910 
1920 
1921 
1922 


6,096 
6,296 
6,296 
6,253 
6,260 
6,249 
6,000 
6,000 


301 
301 
310 

279 


201 
201 
197 
194 
308 
81 
101 
102 


116 
116 
120 
121 


3,233 
3,153 
3,055 
2,635 
775 
835 


283 
271 
168 
130 
16 
17 


189 
181 
112 
101 
25 
24 


645 
543 

406 
407 
12fi 
122 
122 
122 


JICARILLA  APACHE 


1913 
1914 
1915. 
1916 
1917. 
1918 
1919 
1920 
1921. 
1922 


»  Years  1917  and  1918  not  given. 


669 

43 

M 

22 

324 

42 

28 

659 

23 

34 

14 

340 

33 

22 

642 

19 

8 

15 

370 

26 

17 

642 

23 

23 

13 

401 

9 

34 

645 

35 

32 

16 

413 

15 

32 

621 

17 

41 

13 

465 

40 

es 

603 

39 

57 

42 

490 

55 

S5 

588 

27 

45 

9 

500 

95 

42 

504 

26 

20 

10 

270 

20 

11 

506 

28 

26 

11 

137 

9 

11 

73 
67 
70 
43 

66 
151 
260 
452 


78 


The  followin.!?  C(impari.son  from  the  tables  given  above  of  the  vital  statistics 
for  1921  on  seven  reservations  with  that  of  the  United  States  birth  reirisration 
area  for  1921  (Birth  statistics  1921.  \t.  11).  indicated  an  average  Indian  birth 
rate  25  i^er  cent  hii,'her  and  an  average  death  rate  163  per  cent  higher  tlian  thai 
for  (he  United  States  registration  area. 

Comparison  birth  and  death  rate  loifh  United  States  birth  r€>ffistration  area  1921 ' 

per  1,000  population 


Birth  rate 

Death  rate 

San  Carlos                                                                   -. 

40.8 
30.5 
48.5 
19.1 
17.6 
12.8 
43.8 

67.9 

Fort  Yuma - 

28.1 

Sells                                                                                    

27.3 

Mescalero 

28.7 

Ute                                                                                       .           

28.6 

Pima 

16.8 

Jicarilla 

33.7 

Average— 

30.4 
24.3 

m.5 

United  States  registration  area  _             ..    -             

11.7 

'  Fort  Yuma  figures  for  1922  as  none  given  for  1921. 


The  tul>erculosis  death  rate  recorded  over  the  same  period  Mas  more  thiin 
six  times  as  liigh  as  that  for  the  registrutioii  area  lur  1921. 

Tubcrciihi^ix  death  rate  for  1!)21 '  per  1,000  deathti 

San  Carlos :_ 7.  (5 

Fort  Yuma 1— L 4.7 

Sells S.  7 

Mescalero <i.  4 

Ute 1«.  1 

Pima 2.2 

Jicarilla lii.8 

Avenige t>.  3 

United  States  registration  area 10 


1  Fort  Yuma  and  Ute  figures  for  1922  and  Pima  figures  for  1920  as  none  given  for  1921. 
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■B8ERVATIUN8  VISITED  BUT  FOR  WHICH   VITAL  8TATISTU>»  ABE  >'OT  GIVBa« 

Dcctlio  of  the  <tiniip*s  in  ;n'<>tipinK  of  tli**  I'ru'lilos  iiii*U>r  (lifferent  agencies. 
It  wa»  difflcult  to  jfer  vllal  Hiatistlcs  n'KunliiiK  the  ruH>lo  Indians.  Ii  seemed 
evidi'iil  fntm  the  eensa"*  niM»ri.  Iiowever.  Ihnt  there  was  a  small  increase  in 
ItopuUitloii  in  thi«  trilH*.  AinoiiK  tlie  nurtliern  Pueblos,  for  examine,  the  census 
over  a  jieriixl  of  tlie  l:ist  three  years  showeil  increases  in  the  two  largest  and 
economically  strongest.  Taos  iiimI  Sum  Juan.  Tesui|ue  was  stationary,  while  the 
other  I'ueMos  showe<l  n  <Iecrease. 

rmll  lU'Jl  there  were  s<»veral  different  nuen«-ies  for  the  Mission  Indians. 
However,  lit  tlie  time  of  the  study  the  Mission  Indians  had  all  been  placed 
uu<ler  <Hie  agency.  .in*l  the  re<-ords  in  coii<«Hju«'n«e  could  not,  without  unwar- 
rantable time  in  re.search,  provide  material  suHiciently  comparable  to  be  of 
value. 

The  vital  statistics  for  Western  Navajo  and  Hopi  Iteser%ation8  are  also 
otnitteti.  iKN-ause  reconls  for  the  entin*  reservations  were  merely  retimates. 
The  Navajos  being  nomadic  and  .scatten^l  over  an  immense  area  on  these  two 
reservation.s  liad  never  had  a  census  taken  of  their  poi>ulatloii. 

TKACHOM.V 

Tuberculosis  and  tnichoma  were  quite  generally  considered  the  acute  prob- 
lems, or  in  oUicial  )tarlance  "the  two  paramount  issues."  TrBchoma  causes 
blindness  and  frtHjuently  acute  and  prolongt'd  sulTering,  but  unt  death. 

On  these  resei-vations  where  Dr.  J.  F.  Perkins,  one  of  the  eye  spec-ialists  in 
the  Indian  Service,  had  worketi  recently,  accurate  statistics  were  available 
relating  to  the  prevalence  of  tnichoma  among  school  children.  As  the  time  in 
one  locality  was  limitcHl  by  bureau  regulations,  it  was  not  i>ossible  for  Doctor 
Perkins  to  examine  the  entire  population  of  any  one  reser\-ation.  The  school 
children  were  treated  first  and  then  as  many  others  on  tlie  reservation  as  ixns- 
sible  in  the  ix.*riod  allowed.  There  were  no  records,  therefore,  showing  the 
perc-entage  «)f  the  entire  iwpulation  afllicted. 

The  following:  lii;ures  from  agency  rei)ort-s  represented  the  proportion  found 
by  D(x:tor  Perkins  among  the  schools  within  a  i)eriod  of  the  two  years  preceding 
the  writer's  visit  to  these  reservations : 

Pima  boarding  school:  50  i>er  cent  of  pupils  eiirolle<l  had  trachoma. 

Pima  day  school :  75  jwr  cent  of  pupils  enrolled  had  tnichoma. 

Mescalero  Apache  boarding  school:  50  per  cent  of  pupils  enrolle<i  had 
trachoma. 

San  Carlos  boarding  .school  (from  oral  reiK)rt  of  superintendent  of  the  board- 
ing school)  :  40  i)er  cent  of  jmpils  enrolled  liad  trachoma. 

Papago  day  .schools:  From  tJO  iier  cent  of  pupils  in  some  schools  to  1(X)  per 
cent  in  others  had  trachoma. 

The  Pueblos  up  to  tlie  time  of  this  study,  as  far  as  could  be  ascertained,  had 
not  liad  the  services  of  an  eye  specialist.  The  agency  physician  of  the  northern 
Pueblos  estimated  at  the  time  this  study  was  made  that  from  00  per  cent  to 
iK)  per  cent  of  the  .s<'hool  children  (exclusive  i>f  Taos  and  Picuria)  had  trachoma. 
lK)ctor  Perkins  visited  the  Pueblos  after  this  was  written;  his  work  at  Ta<>s 
showed  !lO  iier  cent  of  the  entire  iMipulation  hail  tradionia  ;  rei»orts  on  the 
other  Pueblos  were  not  se<-ure<l.  Among  the  southern  Pueblos  no  statistics 
were  available.  The  Zuid  boarding  school  was  absolutely  free  from  inichouia, 
according  to  the  agency  physician's  records.  There  was  no  record  of  any  visit 
of  an  ej'e  sifc<-ialist.  Among  ilii'  Mission  Indians  one  agiMicy  physician  »Ntimate<l 
that  (M>  ijer  cent  to  .SO  ix-r  cent  of  the  children  in  day  schools  in  his  district 
had  trachoma.  Forty-four  iier  cent  of  the  Ilopi  Indians  examinetl  by  Dwtor 
Perkins  in  UKif)  had  trachoma.  ac<-ording  to  re<"ords  on  the  Hopi  Ue.seiTation. 
No  records  were  available  of  the  inci<len«^«  of  trachoma  among  those  Navajos 
include«l  in  this  study,  but  It  was  generally  agree<l  to  be  high,  and  from 
observatbms  swmed  to  be  very  high. 

At  the  iionreservation  boarding  school  at  Phoenix  in  I'.fJ'J  the  nurses'  records 
In  the  hoKpilal  showed  that  175  of  the  7'-l<>  i>upils.  or  almost  '^5  jH'r  cent,  had 
trachoma. 

.\t  the  Sherman  Institute  in  the  .same  year  the  nur.ses'  records  showed  157 
.•...,..  ,,f  irachoniM  anions  KOO  pupils,  or  abimt  'JO  jM-r  cent. 
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MEASLES,    SAIALLPOX,   IMPEl'IGO,   rEDICXTLOSIS,   SCABIES 

Measles,  scarlet  fever,  and  smallpox  were  the  only  communicable  diseases 
except  tuberculosis  and  trachoma  which  were  seen  by  the  wiiter  in  the 
homes.  Smallpox  cases  were  seen  on  both  Papago  and  Pima  Reservations, 
and  amonj;  the  I'apagos  seven  or  eij?ht  deaths  from  this  cause  were  recorded 
duriuji  the  fiscal  year  1923.  Vaccination  was  said  by  the  superintendent  to 
be  about  50  i)er  cent  complete  among  the  Papafios,  and  quarantine  was  not 
established.  Evidence  of  previous  epidemics  within  recent  years  on  both 
reservations  was  seen  in  pox-marked  children. 

Measles  was  apparently  accompanied  by  high  mortality  among  Indians, 
generally  probably  not  because  of  marked  virulence  of  the  disease  but  because 
of  the  complications  due  to  ignorance  of  the  necessity  of  guarding  against 
colds  during  convalescence  and  early  exposures  after  recovery.  The  mother  of 
nine  children  told  of  losing  four  children  with  measles  during  an  epidemic 
three  years  before.  It  was  common  report  that  measles  contributed  lartrely 
to  the  abnormally  high  infant  mortality,  although  it  was  difficult  to  prove  this 
by  mortality  statistics  except  in  a  few  instances.  An  epidemic  among  the 
Hopis  on  the  Hupi  Reservation  was,  according  to  the  field  matron's  reports, 
in  a  large  degree  the  cause  of  the  death  of  'V2  infants  under  one  year,  while 
the  total  number  of  births  in  the  same  population  was  82. 

Impetigo  and  pediculosis  were  found  in  all  schools  in  varying  degrees  of 
severity  and  seemed  never  to  be  conquered  in  the  boarding  schools.  Scabies 
or  "  itch  ■'  was  seen  in  several  schools,  both  boarding  and  day  schools.  In 
one  boarding  school  a  virulent  form  with  extensive  postules  was  seen  which 
had  spread  through  the  entire  group  of  girls  and  among  a  large  proportion  of 
the  boys.  The  physical-examination  records  in  this  school  made  on  entrance 
showed  just  one  case  of  "  itch."  Scabies  was  prevalent  among  the  general 
population  on  this  reservation  and  old  women  were  seen  in  the  camps  who 
were  in  apparent  misery  from  this  cause  and  who  begged  for  medicine  to  cure 
them. 

Venereal  disease. — Because  of  the  lack  of  facilities,  professional  skill  and 
laboratory  equipment  for  making  accurate  diagnoses,  very  little  was  known 
about  the  prevalence  of  syphilis  or  gonorrhea  among  any  of  the  reservations 
visited  or  among  the  Pueblos.  The  agency  physicians  on  several  reservations 
reported  that  both  gonorrhea  and  syphilis  were  prevalent  in  a  large  degree. 
These  statements,  however,  were  based  largely  on  casual  observations  and  on 
conclusions  drawn  from  clinical  symptoms  in  a  few  cases.  Wassermanns. 
so  far  as  could  be  ascertained,  were  never  made.  In  the  annual  report  of 
the  Ute  Mountain  Reservation  in  1921,  the  superintendent  states  that  the 
tribe  was  threatened  with  extermination  by  venereal  disease.  During  that 
year  200  cases,  or  over  40  per  cent  of  the  population,  were  reported  under 
treatment. 

In  1922  no  mention  ig  made  in  the  superintendent's  report  of  the  devastating 
effect  of  the  disease,  and  only  20  cases  are  reported  treated  during  the  year. 
In  1923  the  agency  superintendent  had  been  transferred  and  the  physician 
dropped  from  the  service,  and  the  above  information  was  the  only  data  relating 
to  the  subject  which  could  be  obtained  orally  or  from  records.  There  were  no 
clues  to  the  families  infected,  the  type  of  treatment,  or  the  results  of  the  treat- 
ment. As  the  position  of  agency  physician  was  vacant  at  the  time  this  study 
was  made  and  fore  .some  time  previous,  no  cases  were  receiving  treatment. 

One  physician  was  confident  that  there  was  not  a  single  case  on  his  reserva- 
tion. A  r(>cent  investigation  made  in  Taos  Pueblo  (one  of  the  Northern 
Pueblos)'  by  a  surgeon  of  the  United  States  Public  Health  Service  showed  8.3 
I)er  cent  of  the  group  examined  had  syphilis,  and  one  case  of  clinical  gonorrhea 
wag  seen.  These  cases  all  showed  a  comparatively  recent  infection.  This  study 
represents  the  only  c<)mprehensive  information  found  regarding  the  general 
prevalence  of  venereal  diseases  on  these  reservations  and  pueblos. 

INFANT   MORT^VUTY 

It  was  not  pcxssible  to  collect  information  regarding  the  births  and  deaths 
under  1  year  except  in  those  instances  Avhere  there  were  field  matrons,  whose 


•Report  of  investifiiition  made  by  Passed  Asst.  Surg.  R.  E.  Dyer  from  May  17  to  June  16. 
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services  were  limited  to  a  ciMiipuratlvely  small  area.  On  those  reBervations 
wluTe  the  cuiiiixs  \vi*n-  frniufiitly  moved,  when'  there  were  in*  field  workers  in 
ihise  contact  with  tlie  homi-s.  and  when,  fur  a  pMxl  jwirt  of  the  year  famuli's 
left  tin-  reservations  to  find  einployinent.  the  census  olten  ?»liowe<l  Inith  l»irfhs 
and  deaths  were  ri'cordi'<l  several  months  or  ixissihly  years  after  they  «Kvurred. 
Then  must  fre<iuently  have  fK-curre*!  instanct'S  wliere  hahies  w»Te  l»<»ni  and 
dii'd  without  the  knowk'^l^c  of  any  a^ciicy  employee  and  wen'  therefore  never 
euter(Hl  on  the  o'Usus  and  ti^ure  in  neither  tlie  hirth  nor  death  records.  Evi- 
dence of  this  was  f(ain<l  in  some  of  th«'  pueltlos  in  that  widle  thi-  writer  wa« 
visiting;  the  homes  with  tlie  ap'iicy  physician  lK»th  hirth  and  death  i-ertilicates 
were  made  out  on  the  niotlier's  memory  of  facts.  The  infant  mortality  was, 
therefore,  jirohalily  hi;;her  than  records  showinl. 

On  one  reservation,  with  a  jxpulation  of  (5,(KM»,  the  hirth  registration  for 
l!t22  was  71.  or  aliout  ."•()  jier  cent  lower  than  the  hirlh  registration  for  the 
I'uititl  States  rejrist ration  areji  (1!>21).  During  the  sjune  year  IS  deaths  under 
1  year  of  a^e  were  recorded.  On  only  one  reservation  was  the  infant  mortality 
recorded  in  the  annual  reports.  The  rate  was.  however,  basinl  on  the  deaths 
otvurriiiK  amonf;  infants  horn  within  the  same  liscal  year.  If  the  birth  <K*curre<l 
in  June  and  death  followe<l  in  Atitcu.st.  it  was  not  ciMuited.  as  the  Jlscjil  year 
heyins  in  July.  The  followinfir  H^'ures  n'pre>ent  the  Kroui»s  where  re<-ords 
.seemed  the  mo.st  nearly  accurate  for  the  year  1J>22  (csilendar  year).  Thesi* 
statistics  were  s< cured  from  the  lield  matron's  reixirt.s,  from  birth  and  dtmth 
certificates,  and  from  comiiarison  of  census: 

Deaths  of  infants  luider  1  year  per  1.000  births:  Ilopi.  V.Hi;  Pima.  25;^;  Yuma, 
20! > ;  Northern  Pueblos  (including:  Taos,  San  Juan,  Santo  Clara,  and  San 
Ildefonso).  278. 

The  highest  averajre  infant  death  nite  note<l  in  the  urban  or  rural  part  of 
any  State  in  the  Unitinl  States  retristration  area  for  1!>22  was  105  (in  the  cities 
of  South  Carolina).  It  must  Ik*  remendx'n^l.  however,  that  the  statistics 
quoted  alK)ve  are  in  each  instance  Wt.sed  on  ^Toups  of  less  than   l.(MK)  births. 

A  few  family  histories  show,  jierhaps  much  iK'tter  than  the  available  statistics, 
the  waste  in  child  lives.  These  facts  were  fjiven  by  the  families  to  the  writer 
while  visitinj;  in  the  Jiomes. 

Family  No.  1 :  l.'i  children — 1  livinjr.  Exact  facts  relatini:  to  deaths  of  all 
were  not  remembered,  but  "  most  all  die<l  of  smallpox." 

Family  No.  2:  12  children — 2  livinj;.     All  died  when  very  younp  <if  "fever." 

Family  No.  H:  5  children — 1  livinfr.  Yoiuiy:  parents.  One  child  lived  12 
day.s — "cord  did  not  lieal  " — ".sores  all  around."  One  livi'd  4  days — "fever." 
One  lived  almost  2  years — "bowels  moved  all  the  time."  One  lived  abi-ut  'A 
\.(  tks — ••  K<)t  sick." 

Family  No.  4:  5  children — 2  livin;:.  Youn^  imrents.  All  thi-ee  died  before 
1  year  old.     "  Fever  and  couph." 

Family  No.  ;"> :  .'i  children  1  livin;:,  ">  months  old.  Youn;;  i>arcnts.  Both 
children  die<l  when  very  small — "  fever.  " 

The.se  represented  the  ^'eneral  history  ;riv«'n  anion;;  most  of  the  tribes. 

liesides  the  very  common  enteritis  and  comiilicat lt)ns  due  to  lll-advi.-^ed  fe«'d- 
iiiK.  there  .M'cmed  to  be  anions  all  tribes,  and  es[)e<-ially  anions  the  Pueblos  and 
Ilopis,  a  very  Jar^e  number  of  deaths  due  to  bronchial  troubles  probably  caused 
by  lack  of  fresh  air  in  the  homes  and  tepees,  the  custom  of  always  keei)in;:  the 
babies'  laces  covered,  esju'cially  when  asleep,  or  in  the  oju-n  air.  and  the  la<*k 
>if  n.Msai  hygiene.  Many  babies  and  y<auiK  children  w«'re  observed  with  their 
nasal  passages  clojfU'ed  with  caked  dischar>;e  so  that  moutli  breathlni.'  was 
unavoidable. 

MAI.NUTKITIO.N    ANM   I'lIYSlCAI,   DKKECTS 

'i'he  nianifestalions  of  malnuirition  were  ;;t'neral  and  acute  in  a  larue  pro- 
porti(ai  of  the  children  seen  by  the  writer.  They  reiK-atedly  jncst-nted  a  picture 
similar  to  that  of  groups  of  children  in  eastern  EuroiK"  whom  (Jovernment  and 
voluntary  agencies  rushed  in  to  feed  in  the  war-devaslated  regions. 

Imiorance  and  poverty,  the  iMitent  contribul  iny  causes  to  malnutrition,  were 
prevalent  in  a  sujK'rlalive  decree  anions  all  groups  seen.  Faulty  tliel.  liuludinn 
too  little  food,  the  wron^'  kind  of  food,  aial  bad  fut)d  habits,  was  universal. 
Fanhy  iM-rsonal  and  home  hygiene  was  also  universal. 

Physical  defects,  esiM-cially  enlarued  and  diseased  tonsils,  were  observed  by 
the  writer  to  be  exlraonlinarlly  coiamon  and  consiiluled  a  serious  menace  to 
iiealth.      Anion:;   .sonic    lew   groups   of  children,    the    teeth    were    found   to   be   In 
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fairly  good  couditioii,  but  amoug  the  majority  they  were  incredibly  bad.  Among 
many  of  the  riu'blos,  the  teeth  were  extensively  decayed  and  toothache  among 
school  children  was  observed  to  be  an  everyday  occurrence. 

In  11)23  Doctor  Perkins  reported  among  the  137  pupiLs  in  the  day  school  in  the 
Isleta  pueblo  22  cases  of  trachoma  and  72  cases  of  diseased  and  enlarged  tonsils, 
32  of  wliich  he  reported  were  very  bad  and  should  by  all  means  be  removed. 

This  instance  and  many  similar  instances  which  came  to  the  attention  of  the 
writer  indicated  that  while  trachoma  and  tuberculosis  may  always  be  the 
'■  paramount  issues,"  they  are  not  always  the  primary  issues.  Many  tonsils 
seen  were  so  diseased  as  seriously  to  undermine  physical  resistance  and  in 
couse(|uence  tuberculosis  and  other  diseases  had  a  fertile  field  in  which  to 
develop. 

In  all  the  boarding  schools  coughs  and  colds  seemed  to  l>e  uncommonly  preva- 
lent. In  every  school,  some  pupils  .seemed  always  to  be  in  bed  with  "  influenza  " 
in  the  dormitory  or  in  the  hospital.  In  the  general  assembly  of  all  the  pupils, 
coughing  was  incessant.  This  was  even  true  in  the  schools  visited  in  May  and 
June. 

HEABT  DISEASE 

The  many  individual  instances  reported  of  children  sent  home  from  the  vari- 
ous boarding  schools  suffering  from  organic  lieart  disease  would  seem  to  indicate 
that  cardiac  disorders  were  much  more  common  among  Indian  school  children 
than  among  white  school  children.  In  only  one  boarding  school,  however,  were 
any  records  found  which  furnished  evidence  that  this  inference  mighr  be  correct. 
The  school  physician  had  found  that  40  girls  in  a  group  of  400,  or  10  per  cent, 
had  definite  heart  lesions.  In  comparison  with  this,  1  i)er  cent  of  the  22,000,00(j 
school  children  in  the  United  States  are  estimated  to  have  a  definite  heart 
affection  capable  of  causing  present  or  future  handicap.  (United  States  De- 
partment of  Labor,  Children's  Bureau  Publication  No.  60,  1919.  Standards  of 
Child  Welfare.  Health  Examinations  of  the  School  Child.)  The  death  records 
seldom  showed  organic  heart  diseases  as  the  cause  of  death. 

KIDNETi'    DISEASES 

Kidney  diseases  were  said  by  some  doctors  to  be  common,  but  were  seldom 
recorded  as  the  cause  of  death.  One  patient  in  uremic  coma  was  seen  in  one 
of  the  homes  visited  with  the  dot-tor  who  had  been  visiting  a  patient  near  by. 
This  cn.se  was  under  the  care  of  the  medicine  man  and  had  been  l»r<,aght  t(»  a 
little  mud  hovel  <-lose  by  his  ht)use.  Treatment  by  the  doctor  was  refused,  as 
w.'-.s  I'.d.jp'lal  care. 

MENTV^L  DISEASES  AND  NERVOUS  DISORDERS 

Every  reservation  had  its  problem  of  caring  for  the  mentally  ill.  Some  mental 
patients  had  been  placed  in  the  State  institutions  and  a  few  were  confined  in 
the  Canton  Asylum,  an  institution  conducted  by  the  Indian  Bureau,  but  many 
apparently  needing  hospital  care  remained  on  the  reservations.  Among  the 
children,  cases  of  chorea,  neurasthenia,  and  hysteria  apiieared  to  be  no  less 
frequejit  than  among  white  children.  To  what  extent  mental  disorders  pre- 
vailed, it  was  difficult  to  ascertain.  In  nearly  every  pueblo  and  on  all  reserva- 
tion neighborhoods,  someone  was  pointed  out  by  one  of  the  Indians  or  by  an 
agency  employee  as  being  in  local  parlance,  "  poco  loco,"  meaning  that  he  was 
mentally  unstable.  The  statistics  relating  to  these  cases,  however,  included 
usually  only  those  for  whom  provision  for  some  type  of  care  had  been  necessary. 

DEPENDENTS    AND    DEFECTIVES 

Because  of  the  frequency  of  trachoma  the  number  of  totally  blind  and  par- 
tially blind  was  from  observation  much  larger  among  the  Indians  than  that 
found  among  the  general  population.  Among  the  blind  the  writer  saw  compara- 
tively young  people  who  might  have  been  taught  some  handwork  which  would 
enable  them  partially  to  support  themselves.  This  was  particularly  true  of 
the  partially  blind,  who  seemed  to  be  leading  a  wretched  existence  because  of 
this  handicap. 

A  number  suffering  from  epilepsy  and  mental  disorders  and  a  number  of  deaf 
mutes  needed  institutional  care  badly.  Two  epileptics  were  seen  by  the  writer 
suffering  from  extensive  burns  caused  by  falling  in  the  camp  fire.     Instances 
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of  all  of  these  types  of  defectives  wore  found  on  every  reservation.  A  very 
large  group  of  dependents,  orphans  and  aged,  were  In  sore  need  i>f  more  con- 
sideration. The  hardships  often  endured  by  these  dependent  ase<l.  often  blind 
as  well,  were  Incredible. 

An  old  man  seen  in  a  camp  was  living  in  a  low  brnsh  tepee  covered  about 
the  batie  with  a  strip  of  canvas.  The  family  lived  in  a  tepee  nearby  and  carried 
him  hi.s  food,  such  as  he  got.  Lying  altsoluteiy  naked  betwwn  two  blankets 
on  the  ground,  he  had  apparently  reache<l  out  to  the  camp  fire  and  pulled  a 
burning  log  near  to  him  in  his  effort  to  get  warm.  The  corner  of  his  blanket 
cauirht  fire  and  his  hand  and  arm  were  badly  burned.  In  addition  to  this  he 
had  large  bed  sores.  When  he  died  a  few  days  later  the  field  matron  gave  yards 
of  warm  outing  flannel  for  a  shroud.  The  physically  handicapped  anil  the 
aged  received  little  sympathy  or  care  from  the  robust  members  of  the  family. 

ABTHBins 

Arthritis  was  very  common,  especially  among  the  Utes  and  Apaches.  The 
old  people  always  asked  for  liniment.s  and  plasters,  which  the  field  matron 
usually  di.><pen.sed  liberally.  However,  only  two  or  three  badly  crippled  caaes 
were  seen. 

CAJVCEB 

Contrary  to  the  tradition  that  cancer  does  not  occur  among  Indians,  the 
mortality  records  showed  severjil  deaths  from  this  cause.  Only  one  case  was 
seen  by  the  writer.  This  was  a  woman  with  a  diagnosis  of  cancer  of  the 
breast.  However,  as  she  gave  a  history  of  having  had  the  disease  for  12 
years  without  treatment  other  than  ointments,  the  diaguoisis  seemed  rather 
questionable. 

TYPHOID    FEVER 

Typhoid  fever  patients  were  not  seen  either  in  the  hospitals  or  homes.  How- 
ever, several  deaths  from  this  cause  were  recorded  during  the  year  in  various 
widely  separated  sections  on  the  Pima  Reservation.  One  patient  in  one  of 
the  Northern  Pueblos  was  under  the  care  of  the  agency  doctor,  but  was  not 
seen  by  the  writer. 

BUMMAKT 

The  Indian  appeared  to  be  susceptible  to  all  of  the  diseases  common  to  the 
white  man;  tuberculosis  and  trachoma  were  prevalent  in  an  alarming  degree; 
the  infant  mortality  was  probably  more  than  twice. as  high  as  the  highest 
rate  for  any  community  in  the  United  States  registration  area;  contagious 
diseases  were  probably  as  prevalent  as  among  the  white  population ;  malnutri- 
tion, due  to  ignorance  and  poverty,  was  acute  among  children :  many  physical 
defects  among  children  needed  correction;  little  was  known  of  the  prevalence 
of  venereal  disease;  and  a  large  number  of  blind  and  other  defectives  and 
dependents  were  in  need  of  institutional  care  or  more  ample  provision  for  car« 
and  as.sistance  in  their  homes. 

Chapter  II. — Obsfhivations  on  tiik  Mi-rrHons  T'sra>  ti>  Pujtx'knt  Tt  mxon.osis 
AND  Trachoma  and  to  Uakk  fok  Infants 

PRETl'ENTION  OF  TUBERCUl-OBIB 

Extent  of  hoxpitalication. — All  Indians,  it  seems,  strongly  t>bjected  and 
usually  refused  t<t  leave  their  own  resorvatlons  tn  receive  sanitarium  can>; 
and  when  they  did  go,  many  of  the  suin'rintt'iidcnts  reiwrted  that  thi*y  gut 
too  homesick  to  remain  for  a  period  suHiciently  Imig  to  secure  permanent 
improvemf-nt.  <Mi  the  otlier  hand,  there  .■<eenii'(i  to  lie  reason><,  other  than 
the  necessity  of  leaving  the  reservations,  for  refusing  hospital  care.  On 
throe  rcsoi-vations  in  this  group  no  hospital  In-ds  wore  availablo  for 
tulM-rculosis  patients.  Provision  lor  this  type  of  patient  hi  tlie  «ither 
nservjitioii  Inispiliils  was  uflen  possible  only  when  tiiey  were  pnt  in  llie  siin\<' 
wards  with  patients  sulToring  from  other  diseases,  llowover,  in  'A  of  these 
hospitals  from  10  to  'M>  tntionulnsls  p.-iileiits  ('(mid  he  given  oxoellont  euro 
without  contact  with  otlier  patli'nis.  In  th<>  10  reservation  hosi)ltals,  at 
the   time   visited,    the    lutnl   imnilier  of   Inlierculosls    i»iti»'nts    iveelving   hospital 
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care  was  5.  On  one  reservation,  with  a  population  (192*2)  of  2,ti()S,  there 
were  114  deaths  reported,  21  of  which  were  causeil  liy  tuljerculosis  (1922).  On 
this  reservation  a  very  sraail  hospital  was  maintainetl  solely  for  the  usu  of  the 
boardintr-sehool  jnipils,  and  no  hospitalization  was  possible  for  <itht'rs.  The 
annual  reports  for  this  reservation  showt'd  tJiat  since  1915  the  death  rate 
each  year  had  bei'n  much  higher  than  the  birth  rate.  More  advanced  cases 
of  tul>erculo9is  were  seen  in  the  homes  on  this  reser\ation  than  in  any  other 
visitetl. 

Two  tuberculosis  sanitariums,  one  in  New  Mexico  and  one  in  Arizoiui,  the 
former  of  iJtMieii  capacity,  the  latter  of  (SO-betl  cajiacity,  i-eccived  patients  from 
tht  se  reservations  and  from  ri'scrvations  not  included  in  this  study.  Although 
these  bfeds  were  not  for  the  exclusive  use  of  the  iwpulation  under  cousiderati(m, 
neither  .sanitarium  se«med  to  be  used  to  capacity. 

li  has  been  found  by  tuberculosis  experts  to  be  practically  impossible,  except 
under  intensive  supervision,  to  teach  even  a  very  iiitelli.gent  white  patient  the 
daily  mutine  necessary  to  protect  himself  and  his  faniiiy,  without  e(lucati<m 
in  a  sanitarium  as  a  starting  point.  With  the  Indian  the  educational  prcxress 
is  obviously  inlinitely  more  diihcnlt  and  home  conditions  very  much  less  favor- 
able. The  protection  of  the  family  in  wliich  there  is  an  advanced  ca.se  of 
tuberculosis,  when  the  entire  family,  oflt'n  six  or  seven  live  in  one  room  fre- 
quently without  windows,  or  in  a  tepee  where  equally  close  contact  is  uuavoid- 
abb ,  is  a  remote  possibility.  Added  to  the.se  adverse  conditions  is  the  total 
lacic  of  prcH?aution  on  the  part  of  the  patient  who  exi)ectorates  indisi-riminately. 

Experience  has  also  taught  tho.se  engaged  in  tuberculosis  work  elsewhere 
that  after  discharge  from  a  sanitarium,  the  patient  must  be  kept  under  con- 
tinuous observation  and  supervision  in  his  home.  The  tuberculosis  sanitaria 
visited  reported  no  regular  system  of  follow  up  of  patients  after  d.scharge 
and  had  never  checked  up  so  far  as  could  be  learned  on  the  terminal  results 
of  their  treatment.  The  difliculties  of  following  up  patients  who  Imd  returned 
to  their  reservations  were  manifest.  It  would  be  possible  to  do  this  only  if 
the  medical  service  and  the  field  nursing  service  on  the  reservations  were 
sufficiently  well  organized  to  undertake  the  supervision  of  all  of  these  re- 
turned patients.  So  far  as  could  be  learned,  neither  the  doctors  nor  the  field 
matrons  assumed  any  direct  responsibility  for  these  cases.  They  were  generally 
considered  cured  or  incurable  and  in  either  event  further  service  seemsd 
not  to  be  indicated.  There  was  therefore  no  way  of  judg  ng  whether  this 
sanitarium  care  had  simply  i)rolonged  the  life  of  the  patient  for  a  year  or 
two,  or  whether  for  a  large  proportion  health  had  been  restored  and  maintained 
for  many  years.  The  agency  superintendents  on  the  reservations  visited  by 
the  writer,  seemed  to  be  unanimously  agreed  that  tlie  sanitarium  care  was  in 
large  degree   futile,   but   there   were  no  definite   facts   which   proved    this. 

The  lamentable  lack  of  faith  in  hospital  and  sanitarium  care,  and  in  the 
medical  service  on  the  part  of  the  agency  superintendents  themselves  as  well  as 
on  the  part  of  other  employees  was  undoubtedly  a  potent  factor  in  main- 
taining empty  hospitals.  Apparently  there  was  often  ample  cause  for  this 
skepticism,  but  until  the  employees  believe  in  the  efliicacy  of  the  medical 
work,  the  Indians  will  not  be  ix*rsuaded  to  accept  this  care. 

Part  ijlaya!  bif  anowy  ijhysicimi. — A  health  program  calls  for  the  earnest 
and  active  cooperation  of  all  of  the  agency  employees.  The  small  part  which 
many  of  the  agency  physicians  had  in  the  real  problem  of  tuberculosis  can  be 
judge<l  by  the  following  record  on  one  reservation  for  the  year  1922: 

Population : , 596 

Deaths 28 

Deaths  from  tuberculo.sis 11 

Deaths  occurring  under  medical  care 3 

Deaths  from  tuberculosis  occurring  under  medical  care 0 

During  that  year  about  40  per  cent  of  the  school  population  were  excused 
from  school  attendance  because  <"f  ill  health,  and  the  boarding  school  had  been 
replaced  by  a  sanitarium  schot)!.  During  the  year  while  a  total  of  eight  cases 
of  tuberculosis  were  under  the  physician's  care,  his  .semiannual  reiK)rts  showed 
that  1(K>  per  cent  of  the  tuberculosis  deaths  and  more  than  90  i)er  ci'nt  of  the 
total  deaths  occurred  without  medical  care. 

It  is  said  to  be  characteristic  of  the  Indian  to  ignore  or  to  defy  physical 
ills  as  long  as  iKjssible.  The  agency  doctors  reported  that  as  a  rule,  they 
were  called  to  see  tuberculosis  patients  only  when  the  family  or  the  me<licine 
man  had  abandoned  hope  in  the  efficacy  of  their  own  treatment.     Therefore, 
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practically  all  cases.  «'xc<'pt  fliose  dcvclopiim  aiii<>nu  sfh<K>l  children,  had 
reached  an  advanced  stajje  JM'fore  coniinir  to  the  iitteiitiim  <if  the  (hwtor. 

TjfpP  fjf  h(tm4-  Clin'. — The  fuilowin;:  case  will  indicate  the  tyiH'  <»f  home  treat- 
ment:  A  boy  froni  the  day  school  had  htvn  reiKiiied  ill  for  thre«»  \ve<  ks.  His 
home  was  visited  by  the  writer  with  the  lichl  miitron.  It  was  a  winilowless 
1-room  wfMKlen  shack  with  a  dirt  f1<K»r  upon  which  the  jMitire  family  of  live 
slei>t.  Th<'  cooking  was  tlone  over  a  cjimp  fire  in  the  middle  of  the  room,  which 
filled  it  with  smoke.  The  doctor  had  made  his  visit  to  the  <-as(>  in  the  morning 
ami  hM<l  left  a  tonic.  The  field  nnitron's  .services  consiste<l  of  a  proni's»'  of 
a  new  lihinket.  The  only  liosjiital  on  the  reservation  was  a  small  one  used 
exclusively  for  liojirdinK -^^cIkk)!  pupils  so  that  hos|iital  care  couhl  not  \te 
ur>red.  The  iiatient  remained  in  his  dirty  blanket  exjiectoratinu'  oii  the  fliMir 
while  the  family  lived,  slept,  and  ate  in  clos«>  contact  with  him.  \o  instruc- 
tions of  any  kind  were  piven  to  him  or  to  the  family.  Sputum  cups  and  the 
proper  d  spo.sal  of  sputum  were  not   mentioned. 

Several  similar  ca.s«'s  were  .seen  on  the  same  reservation  except  that  most 
of  fhem  were  livinj;  in  teiK»es  made  of  arrow  wi'eds.  the  oidy  o|)<>ninu  lieing  a 
small  entrance  way. 

Tuberculosis  patients  were  also  seen  in  fairly  decent  homes  receiving  much 
the  .same  type  of  treatment  and  none  were  given  advice  or  instruction  regnnlinK 
prophylaxis  by  the  field  matrons. 

(Unitmxt  rarr  of  Public  Ifialth  nurxc. — ^The  only  sputum  cui>s  .se«  n  in  any 
home  were  those  used  by  a  patient  (irremilarly.  one  suspected)  under  the  sni)er- 
vision  of  one  of  the  Red  Cross  nurses.  This  home  was  visited  with  her.  The 
patient,  a  young  mother,  was  lying  on  a  bed  built  of  boards,  but  she  was  wrapjwd 
in  a  clean  blanket  and  was  in  an  op<Mi  tent  outside  of  the  1-room  hous«'.  She 
had  been  a  schoolgirl  and  the  nurse  bad  tak«ii  her  a  sui)ply  of  maga7,in«'s  and 
had  taught  the  old  mother  how  to  fix  hot  malted  milk  for  her.  The  nurse 
discussed  her  diet  in  detail  after  first  taking  an  inventory  of  foods  obtainable, 
and  warned  her  about  the  dangers  of  contact  with  the  family.  It  was  ap|>arent 
that  both  the  patient  and  her  mother  looked  forward  to  the  nurse's  visit.  The 
nur.-e  thought  the  p.itient  was  making  a  real  effort  to  follow  her  directions,  and 
the  patient  was  uncpiestionably  making  an  effort  to  jilease  the  nurse  whose  visits 
cheei-ed  her  greatlx. 

Honrditiff  srhooln  a  factor  in  xiirtddiun  tuberculosis. — There  seemed  to  he 
indications  that  the  exacting  progr.im  of  the  lM)ar(iing  s<1h»o1s  describiHl  i>n  i>jige 
24,  fre(]uently  facilitated  ratlier  than  previ  nted  the  dev.'lopment  of  tuberculosis. 
Moreover,  the  boarding-school  records  showed  that  children  who  had  develoii«>d 
tuberculosis  in  the  schools,  were  constantly  being  returned  to  their  honii's.  to 
live  for  a  time.  iK'rhai>s.  and  to  spread  the  disease  among  other  members  of  the 
family.  Several  suixMinlmdents  on  the  reservatitais  visited  <omiil;iined  about 
this  piactice  by  the  nonreservation  schools,  but  exactly  the  saiiu'  iwdicy  was 
practiced  by  the  boarding  schools  on  the  reservations  jis  shown  by  records  of 
their  own  schools.  The  Indian  ihildien,  because  of  years  of  faulty  hygi'  ne  and 
nnilinitritif.n.  had  little  physical  resistanc'  and  the  progress  of  the  disease 
seemed  usually  to  be  more  rtipiti  than  among  white  children.  The  followinc 
iiistanc(  s  sh(»wed  the  fre<juency  with  whicli  tuberculosis  was  developed,  niul  the 
treatment  : 

A'o.  /  RcHcrvatinn  fionrdinfj  fichool. — Kleven  children  were  sent  honn-  <lurinK 
school  year  (January  1  to  .Iinie  1,  l!»2.'i).  out  of  an  enrollment  of  about  "JtM). 
The  following  histories  of  these  cases  were  g|i'ane<l  from  the  physician  and 
the  principal  of  the  school  : 

()iu>  died  on  the  way  home,  being  a  .'{-day  trip  to  camp. 

C)in'  died  the  day  after  he  got  home. 

Two  died  three  weeks  after  reaching  bona'. 

One  died  in  three  months. 

One  was  appiirenlly  doing  well  at  home. 

Kive  were  (liou>;ht   to  be  living  but   no  definite  itiloi  nuii  inn  \\;is  mjiilable. 

Resides  this  gidup  there  were  two  other  Ifi  year nld  boys  who  had  bifu 
diagnosed  inberciilous  but  were  allowed  to  finish  the  school  year.  coutJiniinK 
in  the  regular  scbodi  loutine.  but  were  not  to  be  allow*  d  to  return  (he  next  \ear. 

No  physical  exaniimilions  were  made  and  no  r rds  kepi  <ir  individual  health 

in  Ibis  school. 

A'o.  ','.  Xonn  Mcmition  llonrditi;/  Sih'ml. — The  following'  fi^'ures  relating  to 
tubercuUtsis  were  given  by  the  ntirse  in  charge  of  the  school  hospital,  for  the 
current  .school  year,  covering  a  period  of  IP  months   (.Inly  1.  1!I2"J.  to  .May  'M, 
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1923).  The  schciol  enrollment  was  800  pupils.  DurinR  that  ptriod  one  pupil 
had  filed  with  tuherculnsis  at  the  sc'h<i<»l  hospital.  S  had  hooti  transferred  to 
a  sanitarium,  and  IB  had  i>e:'n  returned  with  tuheiculosis  to  tlicir  reservations, 
making  a  total  of  25  in  the  10  months.  Seven  otiu-rs  had  been  returned  to 
their  reservations  for  other  causes  of  ill  health,  one  of  whom  was  diaf^noscd 
as  a  "decline  followiiitr  whoopinjj  eouuh,"  and  one  other  noted  as  "observation 
for  tuberculosis,"  jjnd  a  third  as  a  decline  after  prej^nancy  and  confinement, 
"probably  tui)erculosis."  Health  records  for  1S>  of  the  25  sent  iiome  or  to  the 
.sanitarium  were  seen.  Of  this  nund)er  three  were  a«lmitted  to  the  .school  in 
1920;  six  in  1921;  five  in  1922;  and  five  hosjHtal  records  did  ni>t  show  date  of 
entrance.  At  least  half  of  this  number  had,  therefore,  been  in  the  school  more 
than  one  year  before  they  were  .sent  away  with  a  diagnosis  of  tuberculosis. 

Physical  examination  recortls  for  three  weie  not  seen.  The  individual  records 
of  the  remainder  showi'd  no  defects  beyond  trachonm  or  enlarged  tonsils.  Chest 
condition  in  every  case,  when  recorded,  was  checked  as  normal.  Tliis  nund)er 
of  children  appearing  to  have  good  physical  records  on  admission  and  develoi)- 
ing  active  tuberculosis  while  in  the  school  indicates  the  need  of  a  careful  study 
of  causes, 

A  few  records  will  show  the  preventive  work  done  in  this  boarding  school : 

F.  R.,  admitted  to  school  September,  1921,  Navajo,  15  years  old.  All  spaces 
on  record  were  checked  as  normal.  His  condition  on  admission  was  stated  to 
be  "  good." 

Admitted  to  school  hospital  February  13,  1923;  discharged  February  16.  Ad- 
mitted to  school  hosi)ital  February  18,  1923 ;  discharged  February  28.  Ad- 
mitted to  school  hospital  March  13,  1923;  discharged  March  26.  Admitted  to 
school  hospital  May  4 ;  sent  home  with  tuberculosis  on  this  date. 

The  records  showed  no  diagnosis  on  previous  admissions.  Between  hosjatal 
discharges  and  admissions  he  was  returned  to  the  exacting  daily  routine  of  the 
school. 

C.  admitted  to  school  in  1920.     Navajo,  18  years  old. 

Health  record,  with  the  exception  of  trachoma,  was  checked  as  normal  on 
admission  and  his  condition  was  recorded  as  good.  Admitted  to  hosi)ital  six 
times ;  chicken  i)ox  once,  no  diagnosis  for  other  admissiims,  and  no  preventive 
treatment  substituted  for  the  exacting  .school  routine.  Sent  back  to  reserva- 
tion in  1922  witli  tuberculosis. 

Having  observed  one  of  the  biweekly  visits  to  the  hospital  made  by  a  con- 
tract physician,  which  consumed  approximately  10  minutes,  the  writer  asked 
the  nurse  if  that  was  the  regular  type  of  visits.  The  reply  was:  "  If  you  could 
see  Doctor  R's  office  and  the  room  full  of  patients  waiting  for  him  you  would 
understand  why  he  has  to  hun-y  so."  The  nurse  referred  to  Doctor  R's  private 
practice. 

The  nurse  as.sured  the  writer  that  she  was  so  well  acquaintetl  with  the  phys- 
ical characteristics  of  Indian  children  tiiat  she  could  tell  a  tulw^rculosis  i)atient 
across  the  campus,  and  apparently  that  represented  the  stage  at  which  most 
diagnoses  were  made. 

The  following  figures  were  taken  from  the  records  in  the  agency  office  of  a 
reservation,  and  show  the  number  of  cases  of  tuberculosis  from  that  reserva- 
tion developed  in  one  nonreservation  boarding  school.  From  1920  to  1922,  58 
Navajo  pupils  were  sent  to  a  nonreservation  boarding  scliool  located  near  a 
large  city.  Of  this  number  10,  or  almost  17  ix-r  cent,  had,  in  June,  1923,  been 
returned  to  the  reservation  with  tuberculosis. 

One  boy.  who  entered  the  school  in  August.  1920,  was  returned  in  February, 
1923,  with  a  tuberculous  ankle.  He  was  taken  to  the  reservation  hospital, 
where  shortly  after  the  foot  was  amputated.  This  hospital  had  small  eiiuip- 
ment  for  surger.v  and  a  i)hysician  who  made  no  claim  to  being  a  surgeon.  This 
policy  of  sending  a  child  needing  expert  care  from  a  school,  close  to  a  large 
city  where  expert  medical  and  surgical  care  was  available,  to  a  desert  reserva- 
tion where  the  hospital  was  90  miles  from  the  nearest  railroad  connection,  and 
where  the  eqiu|)ment  and  supplies  were  limited,  seemed  to  court  disaster.  The 
doctor  operated,  as  be  said,  because  it  had  to  l>e  done,  though  he  had  litth'  skill 
and  still  less  surgi<-al  excpiipment. 

Of  188  Hopis.  entering  the  same  school  during  the  same  jM'riod  1920-1922.  5 
developed  tuberculosis  and  were  sent  home,  representing  an  incidence  of  tuber- 
culosis among  Hopi  children  in  the  .same  institution  of  about  5  per  cent  in 
comparison  with  17  per  cent  of  Navajos, 
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The  Hop!  children,  havlnp  day  schools  In  thHr  villnpes,  were  sent  nway  from 
the  roser\'ati<in  to  the  bonrdinp:  school  with  the  advantage  of  havliif?  already 
been  accustomed  to  school  life.  Tliere  was  no  scho'ls  (in  the  reservation  for 
these  Navajo  children,  and  tliey  were,  therefnre.  taken  at  an  early  aiire  from 
their  insolated  hojiaus  in  the  midst  of  «lesert  sape  brush  and  great  open  sjiaces 
and  tninsjilantcd  into  the  heart  of  civilization,  crowde<l  sch<  ol  rooms,  and  more 
crowded  dormitori«*s,  and  subjected  to  a  very  exactlnjr  program.  On  another 
reservation,  during  the  writer's  visit,  a  girl  alxnit  16.  without  any  warning  or 
susjticion  of  lulieiculosis,  had  a  profuse  pulmonary  lieinorrluige.  Hhe  was  sent 
to  the  hospital,  kept  in  bed  for  36  hours.  ;ind  told  that  she  <'ould  get  ui»  and 
go  back  to  school.  Hefore  she  reache*!  ihe  door  she  h:id  another  hemorrhage 
and  so  w(Mit  back  to  bed.  She  was  allowed  to  wait  tipon  herself  and  (luring 
the  evening,  wliile  in  tlie  bathroom.  h;id  a  third  hemorrhage.  Two  days  later 
the  doctor  said  timt  she  might  go  back  to  school  oi-  go  home.  It  was  de<-ided 
to  send  her  home:  both  the  doct<tr  and  the  nurse  seemed  to  consider  that  their 
responsibility  ended  there. 

In  this  school,  the  physical-oxaniination  records  of  the  l.'{7  pupils  enrolled 
showed  every  pupil,  including  this  girl,  norni:il  in  ever.x'  way  on  adniission. 

Until  public-he;ilth  nurses  or  other  field  workers  capable  of  detecting  charac- 
teristic symptoms  find  the  incipient  case--  in  the  homes  are  jible  to  secure 
hospital  care  for  them,  follow  them  liack  inno  their  homes  when  dischart'ed 
/••om  the  hospital,  and  keei*  Iheni  under  supervision,  tubenubisis  will  not  l)e 
hecked.  Provision  moreover  for  the  Care  of  advance<l  cases  is  imi)crative  if 
his  disease  is  to  be  prevented  in  any  marked  degree.  For  many  of  these 
•atients  the  writei-  believes  hospitalization  should  be  compulsory  if  the  lives 
.f  the  young  children  are  to  be  saved. 

There  seems  reason  to  believe  that  with  provision  for  adequate  sanitarium 
care,  and  clinics,  and  systeniiitic  and  intelligent  follow-up,  and  for  proi>er 
and  sufficient  nourishment  in  the  homes  real  progress  could  be  made  in  the 
control  of  tuberculosis. 

C.VEE  OF  INFANTS 

Among  most  of  the  tribes  in  the  southwest,  the  writer  was  told  by  the  tield 
matrons  that  the  babie.<  were  not  bathed  for  a  week  or  10  days  after  birth. 
The  Apaches  smeared  them  with  paint,  especially  the  faces,  and  wrapiied 
them  in  a  tidy  oblong  parcel  in  a  blanket,  tightly  bound  with  strips  of  buck- 
.skin  or  cowhide.  Most  of  these  tribes  still  kept  their  babies  tightly  bound 
and  in  the  cradle  which  could  be  carried  on  their  backs.  The  Pueblos,  Pimas. 
and  Papagos  no  longer  bound  or  painted  their  babies.  The  Zuni  custom 
smeared  the  baby  with  ashes  at  birth,  which  was  left  on  for  .several  days. 
Both  the  mother  and  baby  were  place<l  on  beds  of  hot  sand,  placed  on  the  floor 
near  the  open  fire  upon  which  steeped  the  pot  of  Juniper  twics,  and  both  mother 
and  baby  were  given  this  hot  drink  generously.  Paby's  cord,  aci-ording  to 
the  field  matron,  was  dre.sseil  with  a  mixture  of  tallow,  pitch,  and  bread 
dough  chewed  until  soft. 

The  Apache  and  Navajo  mother  scorned  any  acknowledgement  of  physical 
disability  following  child  birth  and  continued  the  regtilnr  routine  of  life  the 
following  da.v.  A  young  Apache  m<ilher  whose  baby  was  born  late  in  the  even- 
ing was  found  visiting  a  neighboring  camp  the  next  morning,  when  the  writer 
was  visiting  with  the  field  matron.  The  I'laOilo  and  Zuni  mother,  however, 
were  snid  to  slii.v  in  bed  or  jit  least  within  the  house  for  four  or  five  days 
following  child  birth. 

However,  frcmi  observation  and  from  conversations  with  the  more  intelli- 
gent Indian  women,  one  was  convinced  that  the  theor.v  that  child  bearinjf 
for  the  Indian  woman  was  always  a  simple  pro<'ess.  was  a  trntlition  rut  her 
than  a  fact.  Prolonged  liibor  and  ditficnlt  births  were  not  uncommon  accord- 
ing to  the  doctors.  It  was.  as  many  of  these  women  a<hnitted.  the  reverence 
for  Ihe  old  tribal  customs  and  she(>r  stoicism  ratluM"  than  I'liyslcal  fitness 
which  sent  the  women  alMjul  their  regidar  life  the  following  dn.v.  This  t-iistom 
combined  wiili  the  genenil  prevalence  of  tidierculosis  was  probabl.v  tlu'  cau.se 
of  a  high  death  rate  among  young  mothers.  Family  histories  ami  tradition 
seemed  to  indicate  Unit  the  niorliiiity  of  this  group  was  very  high,  though  Ihe 
fact  could  not  be  adequiilely   substantiated   by  statistics. 

A  maternal  deaib  within  a  few  months  after  delivery  resulted  almost  tuil- 
versally   in   the  dealh  of   the   infant,   because  artificial   ftHHling   was   practically 
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certain  to  spell  death  for  the  infant.  One  physician,  with  several  years  Indian 
fxperience,  stated  that  he  had  never  known  an  Indian  baby  to  live  on  artificial 
feeding,  a  statement  acquiesced  in  by  many  of  the  agency  physicians. 

The  baby,  no  longer  breast  fed,  sat,  as  it  were,  at  the  family  table  and 
father's  diet  was  likewise  baby's  diet.  Meat,  beans,  and  tortillas,  and  coffee 
were  the  regular  diet. 

When  the  older  children  were  sick,  the  mother  was  observed  to  sit  faith- 
fully by  them  day  after  day.  However,  as  long  as  the  baby  was  in  the  cradle, 
she  seemed  to  assume^  that  he  was  as  well  off  one  place  at  another,  sick  or 
well,  regardless  of  climate.  So  long  as  she  had  him  on  her  back,  or  at  her 
breast,  she  was  doing  her  utmost. 

These  babies  were  not  often  brought  to  the  attention  of  the  doctor,  but 
when  they  were  small  results  were  obtained  by  his  efforts,  for  the  lack  of 
proper  food  and  bad  home  hygiene  and  often  the  inability  on  the  part  of  the 
mother  to  understand  and  to  follow  his  orders  were  all  potent  factors  in 
defeating  his  efforts.  One  semiannual  report  of  an  agency  physician  showed 
a  mortality  of  nearly  50  per  cent  of  enteritis  patients  under  his  care.  These 
patients  were  not  reported  to  the  field  matron  because  he  said  that  she  always 
used  her  own  type  of  treatment  rather  than  that  prescribed. 

However  well  eijuipped  the  nurse  might  be,  she  would  encounter  difficulties 
in  most  of  the  Indian  homes  in  teaching  methods  of  food  preparation  for 
the  very  young  child,  if  no  milk  were  obtainable  and  of  the  pi-ojier  care  of 
the  food,  while  the  flies  were  in  swarms. 

TREATMENT  OF  TRACHOMA 

Trachoma  treatment  prescribed  by  the  physician  was  given  usually  by  the 
teachers  in  the  day  schools,  and  by  the  nurse  or  by  pupils  under  her  supervision 
in  the  boarding  schools.  The  usual  treatment  ordered  was  Argyrol  and  occa- 
sionally blue  stone  or  alum  and  in  most  of  the  boarding  schools  seemed  to 
be  carried  out  faithfully.  The  efficacy  of  the  treatment  and  the  manner  of 
giving  much  of  it  wei'e  both  seriously  questioned.  In  many  of  the  schools, 
according  to  the  teacher's  statements,  no  treatment  was  given. 

Practically  all  eye  treatment  was  limited  to  .school  children  except  when 
work  was  done  by  the  eye  specialist  in  the  Indian  Service  who  because  of 
vast  territory  made  infrequent  visits.  There  was,  therefore,  no  effort  made 
to  get  all  the  cases  on  a  single  reservation  under  treatment  at  one  time. 
Treated  in  the  schools,  they  became  reinfected  at  home. 

Pupils  were  seen  in  the  acute  inflammatory  stage  under  treatment,  but 
whose  physical  record  stated  that  their  eyes  were  in  good  condition  on  entrance, 
so  the  boarding  schools  seemed  to  play  a  part  in  disseminating  the  disease. 
Many  of  the  Indians  seen  in  their  homes,  both  old  and  young,  gave  a  history 
of  having  had  sore  eyes  for  the  first  tinje  after  entering  boarding  schools. 
"  It  has  been  found  that  the  incidence  of  trachoma  is  higher  in  the  boarding 
schools  than  among  the  corresponding  reservation  Indians,  exclusive  of  school 
children."  (Dr.  Taliaferro  Clark,  surgeon.  United  States  Public  Health  Service, 
The  Trachoma  Problem  in  the  State  of  Minnesota,  1923.) 

Increasingly  large  numbers  of  Indians  were  forced  to  find  work  outside  of 
the  reservation,  and  in  some  places  the  children  attended  public  schools,  so 
that  the  foci  of  the  infection  were  being  scattered.  In  one  public  .school  visited 
with  an  agency  physician,  the  eight  pupils,  half  of  whom  were  Indian  children, 
all  bad  trachoma. 

Until  a  more  comprehensive  plan  for  treatment  is  developed,  no  hope  can  be 
held  out  for  controlling  tlie  di.sea.se,  and  public  health  nurses  would  find  little 
more  satisfacti(»n  or  interest  than  did  the  doctors  in  doing  simply  palliative 
work  when  the  conditions  indicate  that  the  total  amount  of  the  disease  increases 
each  year.  The  conditions  demand  a  comprehensive  plan,  and  many  more 
doctors  and  nurses,  with  special  training  in  eye  diseases. 

Vision  was  rarely  tested  among  the  school  children  as  there  was  no  provision 
for  refraction  and  for  glasses  where  defective  vision  was  found.  Not  a  single 
pupil  in  the  school  was  seen  wearing  glasses. 
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Chapteb   III. — Factors   in    Koardinc    Schoui^   Dettbimicntai.   td  thk   Health 

OF    I'l'I'lI-S 

THE    KEI.ECTIO.N     AND    PRhTARATlON     OK    TUB    f-OOD  ;     IHF7TARV     IN     IIOARUINC     AND    BAY 

KCIIOOLK 

The  unnsnal  diinatii-  conditions,  tho  cxtriMii**  Ih-iii  .iiKi  dry  alnio^plu'rf.  eom- 
Itiiu'il  witli  the  dini(iilli«'s  in  sccuiin);  ice.  niad(>  tlic  wliolc  fond  |ii-it|ilcni  in  the 
Ixiardin}:  sclionl.s  luiusuallv  dillicnlt.  In  the  niajmily  i<{  schools  there  was  a 
ne?lij;ilile  amount  of  milk  used  \vhiU»  Itutter  and  e^Ks  were  unknown.  Most 
of  flic  meal  was  supplied  from  the  rcM-rvation  sliK-k  wliieh  during  the  greater 
part  of  the  scliool  year  was  extremely  lean  hec-ause  of  jMtor  crazing;  on  the 
desert  and  therefor*'  added  no  fat  to  the  diet.  Fresh  venetaltles.  except  for  a 
few  onions  and  cahhaKe  available  at  some  schiKils  early  in  the  fall  months 
were  ah.solutely  lacking.  Potatoes  were  servinl  in  all  .sduxils  n-^ularly.  SuRur 
was  used  in  limited  (pnintities.  in  tea  and  coffee  mostly,  and  in  the  occasional 
hread  pudding.  Dried  fruits  were  used  in  generous  amounts  in  .some  schools, 
sparingly  in  others.  an<l  canned  ve>ietal)les  uvre  seldom  seen.  Fresh  ai)ples 
were  apjilied  in  many  of  the  schools  early  in  the  .school  year.  Tea  and  coffee 
were  servid  much  t<io  generously  and  co<oa  very  infre<iuently.  Cannefl  milk 
or  milk  powder  were  apparently  never  used  in  the  regular  diet.  In  short, 
the  boar<ling-school  diet  might  he  summarized  in  general  terms  as  con.sisting 
primarily  of  and  freciuently  .solely  of  lean  meat,  beans,  iMttatoes,  and  liread. 

The  boarding  scliool  on  one  reservation  was  a  marked  excejition.  An  excel- 
lent dairy  herd  supiilied  an  abundance  of  milk,  a  poultry  farm  provide*!  fresh 
eggs,  and  the  .school  farm  furni.shed  almost  unlimii»'d  (pnintities  of  fresh 
vegetables  all  through  the  year.  ll(>re  oni'  found  all  of  the  tra<litions  that 
Indian  children  could  not  be  made  to  drink  milk  nor  to  eat  vt-getables  or  butter 
and  eggs  magniliceiitly  exjiloded.  liutter  was  .served  with  breakfast,  eggs  twice 
a  week  for  breakfast,  milk  twice  a  day,  and  fresh  vegetables,  such  as  turiuiw. 
radishes,  letttice.  or  onions,  were  served  every  day.  The  children  were  not 
fond  of  lettuce,  but  one  of  tlie  health  chores  was  for  each  child  to  eat  at  least 
one  leaf  each  day.  Children  umler  weight  were  given  milk  and  eggs  in  the 
form  of  eggnog  each  day  between  meals  and  at  bedtime.  The  general  nutri- 
tion of  these  children,  judging  from  apiiearance.  was  much  better  than  in 
the  other  boarding  schools.  There  was  a  smaller  projiortioii  of  children  under 
weight,  but  the  most  sigiiiticant  characteristic  in  comparison  with  other  boanl- 
ing-sclio(tl  gr<iups  was  the  increased  buoyancy  and  joy  in  living.  However, 
other  factors  contributed  to  belter  health  among  these  pujiils;  they  had  one- 
half  honr  more  sleep  each  night  and  a  large  proportion  of  them  slept  on 
poi-ches. 

Another  boarding  school  stood  out  in  contrast  to  this;  with  climate,  soil,  and 
water  conditions  probably  more  favorable  the  supply  of  milk  was  almost 
negligible,  butter  and  eggs  were  lacking,  and  there  were  no  fresh  vegetables. 
This  was  the  menu  ob.served  for  one  day: 

Hreakfast — Meat,  bread,  and  coffee.  Dinner — Meat.  hash,  beans,  canned 
<<>ni.   bread,   and   tea.     Supper — Meat,   beans,   bread,   prunes,    water. 

This  was  at  a  time  of  year  when  the  tt'iniH'rature  was  about  .s.'»°.  The 
fitllowing  was  the  menti  observed  ;il    another  boarding  .sdmol  : 

lireakfasl — Hread.  coffee  (black),  and  sirup.  Dinner — Urea<l  and  boiled 
beef.     Supiier — Hread   and   beans. 

The  next  day  : 

Hreakfast — Hread,  coffee,  siruji.  Dinner  -Hread  and  boiled  potatoes.  .*<up- 
per- — Hread  and  boiled  potatoes. 

There  was  in  addition  to  the  above  a  very  limited  amomit  of  milk,  enough 
to  .serve  oiu'  cup  ti»  abotit  one-fourlh  of  the  children  for  each  meal.  One  «if 
the  small  girls  sai<l.  when  asked  who  got  the  milk,  "Oh,  the  big  boys."  a 
statement  which  (disi'ivalion  verilied.  This  was  at  the  t'lid  of  the  school  year, 
and  it  looked  as  if  sup)ilies  had  petered  oiii,  but  the  statement  was  made  by 
the  jirincipal  of  the  school  that  no  dried  or  lanned  fruit  or  veg«'lables  had 
b«H'n  .s«'rved  during  the  year. 

('(iff«'e  and  tea  were  much  loo  liberally  used.  In  praitically  all  scho«»ls  all 
children  wbelher  (\  or  1(5  years  old  had  »-offe«'  for  breakfast.  In  «>ne  .s«-hool  it 
was  observed  that  very  strong  tea  was  served  for  the  notaiday  meal.  SeeiiiK 
one  little  girl,  barely  (i  years  old,  badly  undernourished,  help  her.s«'lf  to  lwt> 
large  cu|is,  the  writer  wondered  how  much  tea  llu'ie  was  in  the  commissary. 
The    iiilornialion    was    gU-aiied    riom    the    dilef   clerk    that    there    was   an    over- 
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supitly.  and  in  consequence  he  had  oiMh-red  it  to  lie  nsed  piDniptly.  So  there 
was  tea  in  abundance  and  strong.  His  job  was  to  check  up  on  accounts,  not  to 
conserve  child  hciUth.  but  his  word  was  next  in  authority  to  tliat  of  the 
superintendent  on  all  administrative  matters,  and  (loverinnent  property,  even 
thoufih  it   had  no  business  to  be  there,  could   not  be  wasted. 

At  a  sanitorium  school  the  menu  was  tound  to  be  exceiient  »nn  aruindant. 
Butter  and  milk  were  served  three  times  a  day.  cream  with  ci  real,  ici'  cream 
fre(iuently.  and  a  weil-bahinced.  well-conked  diet  was  the  rule.  This  was  the 
only  institution  seen  in  the  service  where  a  larjie  (puinlity  of  milk  was  re- 
ceiviuj;  proper  care.  A  separate  milk  room  with  a  spotlessly  <-lean  refriscratol 
provided  protection  for  both  clean  milk  and  excelU>nt  butter.  Unfortunately 
the  institution  catered  to  a  very  small  jiroup  of  children,  about  80. 

To  digress  scmiewhat.  in  the  day  schools  where  noonday  meals  were  served 
there  were  the  same  conditions  and  an  eciual  diveisity  in  stinulards.  For  ex- 
ample, on  one  reservation  in  one  of  the  two  day  schools  where  the  malnutrition 
was  more  marked  and  more  general  than  in  any  school  group  seen,  with  i)erhaps 
(me  exception,  the  noonday  meal,  the  day  the  school  was  visited,  consisted  of 
hot  biscuits  without  butter,  tomatoes  emptied  directly  out  of  the  can  served 
cold,  and  apple  souce.  This  school  had  an  excellent  dining  room  and  kitchen 
in  a  separate  building,  and  good  hot  lunches  could  easily  have  been  prepared. 
At  the  other  day  school  where  the  malnutrition  was  much  less  marked,  the 
luuch  consisted  of  a  good  meat  stew,  hot  potatoes,  biscuits,  and  stewed  prunes. 
These  instances  could  be  multiplied,  showing  that  the  whole  food  sen-ice  was 
without  standardization,  and  that  this  lack  of  standardization  was  probably 
much  more  responsible  for  the  bad  dietary  than  was  the  shortage  of  food 
materials. 

Food  preparation  and  service. — The  boarding-school  kitchen  was  under  the 
suypervision  of  the  matron  in  the  girls'  dormitory.  However,  the  mess  building 
was  usually  some  distance  from  the  dormitory  and  the  duties  of  the  matron 
were  exacting  and  numerous.  Furthermore,  her  knowledge  of  a  properly 
balanced  diet  for  children  and  of  food  preparation  was  often  as  limited  as  thft 
cook's.  In  consequence,  the  cook  was  usually  left  to  her  own  devices  and  to 
arrange  for  her  own  menus  from  materials  within  reach.  Frequently  the  c(jok 
was  an  Indian  woman  without  training  or  experience  beyond  that  of  service  in 
some  other  boarding-school  kitchen.  Her  desire  was  usually  "to  fix  it  so  that 
the  children  will  like  it."  In  two  boarding  schools,  each  catering  to  metre 
than  200  children,  the  cooks,  one  a  Mexican,  the  other  an  Indian,  both  said  that 
they  never  planned  supper  until  they  had  finished  with  dinner. 

The  kitchen  equipment  in  no  s(  liool  visited  was  adequate  for  an  institution. 
The  dish  washing  was  almost  universally  bad  and  insanitary  and  at  times  the- 
dishes  were  not  decently  clean.  The  danger  of  infection  from  unclean  dishes 
should  be  recognized  and  corrected.  In  all  of  these  s(-hools.  children  were 
constantly  coughing,  and  frequently  found  by  the  physicians  to  have  developed 
advanced  cases  of  tuberculosis. 

The  following  histance  showed  the  waste  of  valuable  food  because  of  the 
ignorance  and  poor  management  of  the  cook:  While  insix^cting  a  model  dairy 
barn,  the  cement  floors  of  which  were  scrupulously  flushed  and  cleaned  after 
each  milking,  the  writer  noticed  that  large  quantities  of  milk  were  fed  to  very 
big  calves.  She  a-^ked  the  dairyman  why  he  could  not  give  that  to  the 
school  children  who  needed  it  more  than  the  big  calves,  and  he  replied 
that  the  cook  had  repeate<lly  refused  to  take  more  because  the  children 
did  not  like  milk.  She  staunchly  maintained  that  the  children  would  not  drink 
it.  The  writer,  however,  had  seen  children  of  the  same  tribe  on  another  res- 
ervation drink  it  four  times  a  day  and  knew  that  tln-y  could  be  taught  not 
only  to  drnik  but  to  like  milk.  At  another  school  one  could  only  moan  over 
the  fact  that  there  was  not  a  droi)  of  milk  either  to  use  or  to  waste. 

Purvhnac  of  foods. — All  food  materials  except  that  suiiplii'd  by  the  agency 
farms  and  agency  stock  were  ordered  on  annual  estimates  submitted  by  the 
agency  superintendent  to  the  Washington  office  for  approval.  These  estimates 
were  sometimes  reduced  at  Washington  to  come  within  the  maxinnnn  allowame 
per  pupil. 

At  one  boarding  school  where  the  plan  of  food  purchase  was  partiiuarly 
investigated  l)ecause  of  the  extremely  bad  diet,  it  was  found  that  the  estimate 
for  the  next  year  had  been  made  by  the  principal,  a  young  man  who  had  had 
one  year's  experience  in  boarding  schools,  in  conference  with  the  property  clerk 
■who   was   an   Indian.     Neither   had   any   technical   knowledge   of  diets   or   food 
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value   in    relation    to  child    health.     Their   estimate    they   pnmdly   stated    was 
approved  without  a  sinj?le  change  in  Washinjfton. 

The  rcmtdy. — The  remedy  in  those  schools,  iinfortunateljr  few.  where  a  do- 
mestic-science department  is  maintained  seems  simply  to  require  a  slicht  change 
in  organization.  To  have  a  food  siK'cialist  in  the  institution  and  not  so  much 
as  to  consult  her  regarding  the  .stdectioii.  purchase,  and  preparation  of  the  food 
for  Ihe  children  in  the  iiislitution  sjimus  short-sighted  and  wasteful.  The  con- 
ditions found  in  every  hoarding  school  strongl.v  suggested  the  need  of  a  dom»*stic- 
science  department  which  should  assume  the  responsihijity  for  the  school  dietary 
and  for  the  purchase  of  foods  as  well  as  for  the  instruction  in  home  e<-onomlcs. 
Whether  tlie  food  is  purchased  on  annual  estimate  or  in  open  marlcet.  the  cal- 
culation of  the  best  food  values  and  of  the  necessary  amounts  for  institutions 
requires  a  spe<'ialist  in  nutrition  rather  than  tlie  clerical  accuracy  of  a  projierty 
clerli  and  a  teacher. 

CONGESTION    AND   L.\CK    OF    SANITATION    IN    BOARDING    SCUOOI.K 

School  Xo.  I. — Both  tlie  hoy.s"  and  the  girls'  dormitories  were  grossly  in- 
adequate for  the  number  of  pupils,  this  condition  being  worse  for  tin-  boys 
because  they  outnumbered  the  girls.  One  room  21  by  20  feet,  with  four 
windows,  was  occupied  by  1!)  boys,  allowing  not  much  more  than  one-half  the 
required  cubic  air  sjtace.  P^ven  more  deleteroius  than  the  lack  of  air  space  was 
the  lack  of  ventilation.  Beds  were  unavoidably  i)laced  in  front  of  the  windows, 
with  the  result  that  the  latter  could  oidy  be  opened  from  the  top.  There  were 
no  ventilators  at  the  base.  During  the  cold  weather  the  nnitnm  said  that  each 
window  was  lowered  about  (>  inches.  While  the  l>eds  were  all  single  width,  in 
eight  cases  two  boys  were  sleeping  in  each  bed. 

The  girls  were  slightly  less  crowded,  but  several  were  sleeping  two  in  one 
Fingle  bed  and  the  ventilation  was  jioor  and  air  .space  too  limited.  The  baths 
and  lavatories  in  both  buildings  being  in  the  basement  had  little  air  and  sun- 
shine. The  plumbing  was  very  old  and  unsanitary.  The  chiudren  all  had  tub 
baths  once  a  week.  There  were  two  tubs  for  SO  boys,  all  of  whom  were  Itathed 
on  the  same  day. 

School  Xo.  ^. — Both  the  dormitory  and  school  buildings  were  old  and  badly 
in  need  of  repairs.  The  plumbing  and  sewerage  were  unsanitary  and  obsolete. 
The  toilets  in  the  girls'  buildings  consisted  of  a  long  trough  which  was  suppose<l 
to  be  flushed  automatically  at  regidar  intervals.  They  were  insi>ecfe<l  ou  two 
different  days,  not  consecutive  days,  and  found  to  contain  no  water  ami  not  to 
have  been  tlushed  for  sometime.  The  odors  were  obnoxious  and  the  Hies  plenti- 
ful. The  "supply  (d'  hot  water  was  furnished  by  a  sni:ill  tank  heated  by  a  wood 
burner,  and  hot  water  was  availabh'  oidy  when  this  was  started  for  bathing 
purpo.ses.  One  bath  was  allowed  each  week.  Provision  was  made  for  wash- 
ing hands  and  face  in  cold  running  water. 

The  dormitories  were  dark  and  gloomy,  but  fortunately  most  of  the  children 
could  sleep  on  the  porches  which  were  built  about  the  <lormit<iry  l»uilding.s. 
Those  who  were  left  inside  bad  little  ventilation  and  jiractically  no  sunshine. 
The  screens  were  rusty,  tilled  with  holes,  and  with  many  intervening  cracks. 
The  only  sitting  rooms  iieing  in  the  basement.  w(>re  dark  an<i  cheerless. 

Similar  conditions  might  be  described  for  several  other  schools. 

None  of  the  reservation  boarding  schools  hid  any  .^nrt  of  provision  for  in- 
door play  idonis  or  living  rooms.  The  r(M)ms  for  recn^ation.  if  ,they  existed  at 
all,  were  usually  in  the  basement  and  without  comfort  or  <'heer.  often  even 
without  chairs.  At  one  school  completed  two  years  ago.  the  only  nMTi>ation 
room  for  the  girls  was  a  very  large  mom  in  the  basement  with  cement  tliK)rs 
and  cement  walls,  absolutely  bare  of  everything,  without  even  as  much  as  a 
bench  to  sit  on.  The  sleeping  rooms  were  ptit  in  order  directly  after  Im-nk- 
fast  and  locked  by  the  matron  so  that  Ihe  only  place  for  rest  was  in  the 
lavat«)ries,  corridors,  or  on  the  ground  outtloors.  Snow  was  on  the  ground 
when  this  .school  was  visited. 

\  ilieerfui  living  rcnni  with  an  air  of  conifort,  a  f«'W  books,  ami  a  bit  of 
quiet  and  peace  were  seen  at  ojie  mission  school.  To  be  sure,  the  daily  program 
left  little  lime  to  indulge  in  comfortable  sitting  rooms,  hut  that  fact  made  the 
need  all  the  more  im|ieralive  fur  the  brief  rest   periotls. 
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EXACTINO  BOUTINE 

TLe  well-known  truth  that  all  the  institutional  life,  no  matter  how  nearly 
perfect,  ill  suits  a  young  child,  is  even  more  true  when  applied  to  Indian 
childi'en.  No  child  thrives  without  maternal  affection,  for  which  institutions 
have  never  found  a  substitute,  and  no  .v«iung  cliild  can  develop  physically  or 
mentally  in  a  normal  manner  without  amjile  time  durinj;  each  day  to  be  free 
from  all  restraints.  With  the  Indian  child,  undisciplined  and  uiitutonMl,  and 
lavished  with  affection,  in.stitutional  life  must  be  incredibly  ditticult.  Besides 
the  routine  he  must  become  adjusted  to  wearing  foreign  clothes,  eating  strange 
food  in  a  new  manner  and  at  regular  interval.s,  and  sleeping  on  queer  high 
beds  instead  of  on  the  ground.  In  addition  to  these  adjustments  he  must 
listen  to  an  unintelligible  language.  When  he  is  8  or  1)  years  old  he  begins  his 
industrial  education  and  then  the  real  test  of  physical  endurance  begins. 

The  following  is  a  copy  of  the  daily  program,  showing  lack  of  time  for 
recreation  and  for  sufficient  sleep : 

Morning : 

n.SO Rising  bell. 

il.SO-e.OO Dress  and  report  for  athletics. 

ti.OO Warning  bell. 

(>.00-6.20 Setting-up  exercises. 

G.20-t>.25 Roll  call. 

6.25 Breakfast  bell ;  raise  flag. 

6.25-6.30 Line  up;  march  to  dining  room. 

6.30-7.00 Breakfast. 

7.00-7.25 Care  of  rooms. 

7.15 Sick  call;  bugle. 

7.25 Work  bell. 

7.25-7.30 Line  up;  details  report. 

7.30-8.30 Industrial  instruction. 

7.30-8.15  Academic  division  (boys)  — 

Monday Group  games  and  color  competitions. 

Tuesday Do. 

W^ednesday Use  of  apparatus. 

Thursday Do. 

Friday Military  drill. 

S. 1.5-8.25 Prepare  for  .■school. 

8.25 School  bell  or  bugle. 

8  25-8.30 Line-up.     March  to  school  building. 

^.3lj School.     Application  industrial  division. 

10.00-10.15 Recess ;  5  minutes  breathing  exercises. 

11.30 Recall  bell;  all  departments. 

11.30-11.45 Recreation  ;  details  return  to  quarters. 

11.45 Warning  bell. 

11.45-11.55 Prepare  for  dinner. 

11.55 Dinner  bell. 

11.55-12.00 Line-up.    Inspection.    March  to  dining  room. 

12.00-12.30 Dinner. 

Afternoon : 

12.30-12.55 Recreation. 

12.55 Signal  bell;  work;  school. 

12.55-1.00 Line-up.     Details  reix)it ;  school. 

1.00 School.    Industrial  application. 

2.15-2.30 Recess  ;  5  minutes  breathing  exercises. 

4.00 Recall,  academic  division;  bugle. 

4.00-^.15 Prepare  for  athletics. 

4.15 Sick  call;  bugle. 

4.15-5.15,  Monday Group  games  and  color  competitions.. 

Academic  division 
(girls)  — 

Tuesday Do. 

Wednesday Use  of  apparatus. 

Thursday Do. 

Friday Military  drill. 

500 ^ Recall  bell;  industrial  division. 
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Af  term  Kin — ContimuMl. 

5.15 Wiiriiiiii:  lull. 

5.15-5.25 I*rc|iiin»  for  supper. 

5.25 Supper  bell. 

5.25-5.30 Line-up.     p-laj;  s:ilule:  iiiiinh  to  diiiinu'  room. 

5.:i(Mi.00 Supijer. 

f;.(KMJ.55 Free  piny;  specSnl  athU'tlrs;  biind. 

(5.55 Evetiiiijr  hour  !>pM. 

<!.55  7.00 Liiie-up.     Roll  fall;  march  to  .Mcho<il  or  church. 

7.(K>-H.0() Eveiiinsr  exercises. 

S.0O Heciill  liell  :  eveiiiii};  hour. 

8.00-8.15 Ue«reaHoii. 

8.15-8.20 Roll  call  in  dormitorie.-^. 

8.20-8.30 Prepare  for  be«l. 

8.30 Taps. 

Comparison  with  the  followinjj;  table  will  sh<»w  how  the  children  were 
<leprive(l  of  slei^p  required  by  all  healthy  children,  the  youn»:est  having  two 
hours  less  than  the  .standard  set  by  pediatricians.  Dr.  Thomas  D.  W<hk1  and  Dr. 
Richard  Smith  : 

»s7cr/>  rcquind  hy  different  agcn 


Age 

Bedtime 

Hours  of 
sleep 

Rising 
time 

Age 

Bedtime 

Hours  of 
sleep 

Rbiing 
tim« 

5  to  6                    

6 

7 
7 
8 

13 
12 

11 

7 
7 
7 
7 

12  to  14 

8 

lOH 
10 

0 

7 

6  to  8        

14  to  10 

9 
10 

7 

8  to  10 

16  to  18 

7 

10  to  12 

The  only  difference  in  hours  of  sleep  for  the  diflerent  ages  was  one  hour. 
Tlie  5.  0.  and  7-.vear-old  children  went  to  bed  at  7.30,  all  the  others  at  8.30,  but 
all  },''»•  up  at  5.."10.  Only  <jne  exception  was  found  where  the  rising  Ik?11  was  iK)st- 
poned  until  (5  a.  m.  and  brealvfast  to  7  a.  m. 

The  lK)ys  on  the  dairy  detail  usually  got  up  at  4  or  4.30  u.  m..  deiH'udiug 
on  the  number  of  cows  to  be  milked  and  the  iuinU»er  of  l)oys  available  for 
the  detail.  At  one  school  the  dairy  man  drove  tlie  boys  from  the  farm  to  the 
school,  a  distance  of  about  1  mile,  after  the  milking  was  tinished.  for  break- 
fast at  0.30  a.  m.  After  the  evening  .session  at  8  p.  m.  he  took  tliem  back  to 
the  biirn  where  tliey  slept.  The  day  for  the  14  or  lO-year-old  \w\.  therefore, 
lasted  from  4..'iO  a.  m.  to  S..30  p.  m.  day  after  day  f<n-  several  weeks. 

It  seemed  to  be  the  connnon  oiiinion  aniony;  teachers  in  the  various  schools 
tiiat  the  boys  on  the  dairy  detail  were  too  sleei)y  dtiriiig  ilie  school  session  to 
be  (lislnilM'd.  One  teacher  rei)ort«'d  that  one  of  these  boys  went  to  sleep  each 
morning  as  so<»n  as  he  sat  down  and  she  knew  ih.it  he  niHMU'd  sleep  more 
than  anything  she  coubl  give,  so  she  never  disturbed  him. 

This  industrial  educiition  of  the  boarding-school  chiblren  coveivd  a  jH^riod 
of  four  hours  each  day,  except  in  certain  details  such  as  the  kitchen  and 
dairy  work,  then  it  was  sometimes  longer.  The  dem:in<l  upon  the  individual 
depended  largely  on  the  p«Mcentage  of  large  pupils  in  tlie  school.  The  amount 
of  physical  labor  nec«'ssaiy  to  maintain  an  institution  remains  fixed.  There 
were  many  duties  which  young  chiblren  could  not  jierform ;  therefore.  If 
there  weic  many  small  children  and  a  i)roportionately  small  group  of  large 
pujiils.  obviously  the  large  ones  must  do  moi'e  than  where  the  pro|Mirtions  were 
tlic  reverse. 

'I'his  ]irogram,  combine<l  with  the  strain  of  bells.  Iiugles.  and  horns,  forming 
in  line  live  or  six  times  each  day.  and  the  mental  struggle  to  combat  phys  cal 
fatigue,  could  not  fail  to  be  exhausting,  and  the  cfTecIs  wj're  apparent  in  every 
group  of  boarding  school  pupils  and  in  marked  contrast  to  the  freedom  and 
alertness  of  the  pupils  in  the  day  schools.  One  gained  the  Impressinn  that 
llie  boiirding-scliool  child  nmsl  endure  real  torture  by  being  contiimnlly  "bot- 
tled up"  and  that  he  somehow  never  enjoyed  the  freed<im  of  belnir  a  iM-rfecfly 
n:ilural  child.  One  longed  to  swe<>p  aside  hl^  repression^  and  to  lind  the  child. 
As  a  small  child,  he  had  undergone  a  terrific  sho«-k  in  aiijiisiing  himself  to 
the  .school    life  and    routine  so   dilTeient    froni   any   previous   exiH'iieiice   in   his 
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life.  Agaiu.  after  several  years  of  nonreservation  boarding  school  life,  he  would 
have  t»»  face  a  similar  slio<-k  in  ictuniing  to  re.servatioii  life,  from  which 
every  effort  had  beeu  made  to  wean  him. 

HEALTH  SUPEaiVISION 

The  health  sui»ervisioii  con.sisted  nmstly  of  checking  up  on  weights  which 
was  rather  a  perfunctory  duty  in  those  schools  where  supplementary  diet  was 
not  provided.  The  weights,  however,  were  consistently  recorded  as  a  gauge 
of  health  and  as  a  substitute  for  physical  examinations  and  medical  inspections. 

In  most  of  the  bdarding  schools  records  of  physical  examinations  were  foinid. 
These  records,  however,  were  so  sketchy  as  to  indicate  very  superticial  exam- 
inations. They  were  obviously  made  in  compliance  with  a  reguhition.  When 
pupils  had  been  in  sclmol  several  years,  records  were  rarely  f(»und  covering 
more  than  one  physical  examination.  No  notes  were  made  showing  any 
change  in  the  pupil's  condition  or  any  treatment  given  during  the  year.  In 
some  instances  several  years"  records  existed,  but  no  effort  was  made  to  keep 
tiiem  in  individual  files  so  that  comparisons  from  year  to  year  could  be  made. 

One  uoureservatioii  boarding  school  had  used  a  new  record  form  printed 
by  the  school  which  was  very  satisfactory.  This  form  provided  for  the  record- 
ing of  a  pupil's  condition  for  six  consecutive  years,  and  the  examinations  were 
apparently  consc  entiously  and  carefully  made. 

IViiodic  health  inspections  were  made  by  the  physician  in  some  of  the 
schools.  Two  such  functions  were  witnessed  by  the  writer.  Both  took  place 
on  Sunday  morning  when  the  pupils  were  lined  up  before  going  to  church 
services.  The  dtx-tor  walked  down  the  line,  each  child  extending  his  hands 
for  inspection.     Inspection  of  a  hundred  children  required  less  than  10  minutes. 

Weighing  each  month  and  the  treatment  of  trachoma  were  the  backbone 
of  the  health  supervision  in  the  schools.  The  nur.^e  at  a  nonreservation  school 
said  that  she  watched  the  weights  carefully ;  when  there  was  a  decided  loss, 
she  suspected  tuberculosis  and  .spe<'ial  diet  was  arranged ;  when  there  was  a 
marked  gain  in  weight  of  an  older  girl,  she  suspected  pregnancy.  The  records 
showed,  however,  that  this  system  was  not  infallible,  particularly  in  the  ca.se 
of  one  pupil  whose  history  was  given  l)y  the  nur.se.  She  developed  tubeicu- 
lois  and  became  pregnant  during  the  same  period.  In  consequence,  her  weight 
showed  slight  change  and  neither  was  susjiected.  She  went  to  the  hospital 
supposedly  with  a  minor  disorder,  was  put  to  bed.  given  medicine,  and  was 
on  nobody's  mind  until  morning  when  she  was  found  with  an  infant  smothered 
under  her  pillow.     Shortly  after,  she  was  sent  h<mie  with  tuberculosis. 

Such  common  ailments  as  pediculosis  were  treated  as  the  matron  desired. 
There  was  no  standardized  or  authorized  treatment  and  coiiseciuently  the 
disease  was  persi.'^tent.  One  matron  refused  to  use  coal  oil,  .she  said,  hecause 
it  was  bad  for  the  brain  ;  instead,  she  preferred  mercurial  ointment !  Another 
was  using  coal  oil  one  day,  waiting  for  the  nits  to  develop  and  then  using  coal 
oil  again  ad  infinitum.  The  large  girls  spent  hours  fine  combing  the  little 
girls'  hair  week  after  week.  At  another  school,  a  large  group  of  girls  was 
seen  outside  the  dormitory,  squatting  on  the  ground  in  a  row  with  the  matron 
standing  over  them  while  they  picked  the  nits  off  from  each  other's  hair.  In 
the  meantime  a  large  number  of  sores  noted  by  the  writer  were  said  by  the 
physician  to  be  caused  by  infection  from  lice.  However,  he  treated  the  sores, 
but  exterminating  the  lice  was  the  matron's  problem,  and  he  had  no  authority 
over  her  work  and  she  wanted  no  advice.  In  consequence,  many  children  were 
that  week  going  home  with  the  jjediculosis  they  had  endured  all  year.  The 
group  assiduously  picking  off  the  nits  were  to  go  to  a  nonreservation  school 
the  following  week. 

LIMITED   EXTENT  OF  EDUCATION   IN    HOME   HYGIENE.    COOKING.    HOME   NURSING 

Instruction  in  hyg-iene  and  cooking. — Teaching  in  personal  hygiene  was  given 
by  the  matron  and  usually  consisted  of  a  hygiene  catechism.  The  children 
repeated  by  rote  accurate  replies  to  each  question.  For  example,  the  <|uestion, 
"How  often  do  you  bathe':'"  elicitetl  a  prompt  cliorus  of  "  Ev<My  Friday."  The 
writer  interrupting  the  se<iuence  by  asking  "Why  do  you  bathe'/"  received  the 
same  reply,  "Every  Friday."  Tlie  standardized  study  curriculum  Included 
outlines  for  regular  instruction  in  health  and  hygiene.  The.se  outlines,  how- 
ever, included  instruction  which  our  public  schools  do  not  consiiler  practical 
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before  the  sixth  or  eighth  grade  and  included  none  of  the  health  chores  which 
appeal  to  the  young  child  although  in  the  majority  of  the  reservation  schools 
the  worl<  is  limltt'd  t<»  the  third  and  fourth  ;:rados. 

AVheii  one  saw  the  sch<x>l;:irl  in  her  hnnu-  and  as  a  mother,  it  s*'i*med 
incredible  that  sho  cDuld  have  sjient  so  many  years  in  a  school  and  taken  so 
little  baclv  which  she  put  to  practical  use. 

But  after  all,  she  had  serve<l  institutions  and  not  homes.  In  only  <ine  school 
visitefl  on  a  reservation  was  there  a  practical,  coniprehenslve.  and  weli-orcanized 
course  in  domestic  science.  The  space  was  limited  to  two  rooms,  a  kitchen 
and  one  other  room  used  as  a  dining  ro<(m  and  livinu'  room.  The  course  was. 
therefore,  limited  in  some  way.s.  However,  excellent  cooiving  was  done  by  the 
schoolgirls  in  the  most  careful  and  simple  manner,  wliicb  could  Ih'  duplicated 
in  tbeir  own  homes.  Instruction  was  given  in  planning,  cooking,  and  serving 
well-balanced  meals  with  systematic  fru^'ality  and  cleanliness. 

Oidy  two  of  the  other  reservation  boarding  .schools  visittnl  maintain  domestic- 
science  departments.  Girls  spent  several  years  in  many  of  the  boarding  .schools 
and  .seemed  to  learn  nothing  of  food  preparation  or  the  simplest  cooking. 

In  two  reservation  schools  the  boys,  rather  than  the  girls,  were  detailed  to 
the  kitchen  work;  in  one  case,  because  there  were  more  boys  than  girls  in 
the  school,  in  the  other,  because  the  cot)k  was  an  Indian  man. 

The  writer  happened  to  be  at  one  of  the  Indian  trading  posts  when  a  young 
wife  came  in  to  beg  the  wife  of  the  white  trader  to  teach  her  to  make  bread. 
This  girl  had  spent  several  years  at  a  reservation  boarding  school  and  two 
years  at  a  nonreservation  boarding  school,  but  bad  never  been  taught  to  make 
bread,  which  was  one  item  in  the  white  man's  diet  which  all  Indians  liked. 
Instruction  in  cooking  in  these  schctols  as  in  all  large  institutions  was  ne<"es- 
sarily  limited  largely  to  doing  chores  for  the  cook. 

Home  nursintj  and  care  of  the  sick. — In  only  one  school  was  the  nurse  giving 
regular  class  Instructions  in  home  hygiene  and  care  of  the  sick. 

The  pupils  in  many  of  the  schools  were  detailed  to  the  hospitals  as  part  of 
their  industrial  training,  but  ordinarily  their  work  was  largely  confined  to 
cleaning,  to  making  beds  and  scrubbing  floors.  The  sui>erintendent  of  one 
boarding  school  said  that  he  had  discontinued  detailing  pupils  to  the  hospital 
for  training  because  they  were  only  made  to  do  the  drudgery.  In  this  hospital 
of  35  beds,  there  was  provision  for  three  nurses.  During  the  year  precinling 
the  study,  14  appointments  were  made  to  fill  these  positions.  Therefore,  any 
atteniiit  to  do  educational  work  was  of  course  futile.  The  nurses  win*  were 
on  duty  were  there  as  they  .said,  becau.se  private  nursing  was  exiH-rieiieing 
a  dull  scMson  in  a  city  not  far  distant.  The  remedy  seems  to  be  to  find  a  way 
<  f  stabilizing  and  standardizing  the  nursing  service. 

The  majority  of  schools  claimed  to  be  giving  home  nursing,  but.  as  far 
as  could  he  learned,  (bis  instrnclion  was  .uiven  by  the  school  matron 
in  an  unorganized  way  without  outlines  or  ecpiipment  and  i)rol>ahly  consiste<l 
of  the  experience  which  some  i)npils  had  in  the  care  of  the  other  sick  ]>ui)ils 
who  were  not  sent  to  the  hosjiitals.  In  many  of  these  schools,  the  hospital 
nurse  could  be  used  to  advantage  for  health  education  in  the  schools  without 
interfering  with  her  hospital  work.  This  instruction  could,  however,  be  L'iven 
much  more  effectively  by  a  public-health  nur.se  who  wi>uld  have  intimate  con- 
tact with  the  Indians  in  their  homes  and  could  be<'anse  of  this  make  her 
teaching  i)raclical  and  applicable  to  their  living  conditions.  Studies  of  the 
Indian  child  in  the  boarding  school  and  in  his  home  life  leaves  no  doubt  that 
the  home  and  the  family  must  he  the  l)asis  for  all  i»ubllc  health  work. 

Chaptex  IV — Ckbtain  Sociai,  and  F^conomic  Factors  ah  Sickioiis  Handicaps  ly 

TUB     DEVELOI'MKNT     ok     A      FlKU)     NUKHINO     SkKVICK 

No  amount  of  technical  skill  and  intelligent  effort  on  the  pari  of  doctors 
and  nurses  can  successfully  supplant  the  fundamental  lUHtl  of  every  human 
being  for  siiUicient  food  and  decent  housing.  However,  the  history  of  the 
public-health  movement  sliows  that  Ixilh  diK-tors  and  nurses  are  iiniH)rtant 
agents  In  a  community  plan  for  improving  comlitions  which  are  favttrable  to 
dis<'ase  and   detrimental    to   general    health. 

That  the  public-health  nurse  and  the  «l(M'tor  can  not  sucoee<l  without  the 
earnest  efforts  of  other  agents  to  improve  the  harmful  lidlueno's  Is  clear 
from  Dr.  ('.  E.  A.  Wlnslow's  definition: 
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"  Public  health  is  the  science  and  art  of  preventing  disease,  prolonging 
life,  and  promoting  health  and  efficiency  through  organized  community  efforts 
for  the  sanitation  of  the  environment,  the  control  of  infections,  the  education 
of  the  individual  in  the  principles  of  personal  hy^iiene,  the  organization  of  the 
medical  and  nursing  service  for  the  early  diagnosis  Jiiid  ])reveiitive  treatment 
of  disease,  and  the  development  of  social  machinery  which  will  insure  to  every 
individual  in  the  community  a  standard  of  living  adequate  for  the  maintenance 
of  health." 

HOUSING    CONDITIONS 

Shelter  is  a  more  appropriate  term  than  house  for  the  dwelling  of  the 
average  Indian  family  included  in  this  study.  There  were,  however,  on  almost 
every  reservation  a  very  few  houses  which  were  quite  satisfactory  and  com- 
fortable homes.  Unfortunately  the  number  was  so  small  as  to  be  negligible 
in  considering  the  general  housing  problem. 

Ti/i)fii  of  dirclUtigs — Adolx  houses. — This  type  of  house  was  found  ex- 
clusively among  the  Pueblos  and  IIopi.s.  Unlike  the  other  tribes  in  the  South- 
west. Pueblos  and  Hopis  have  been  from  time  immemorial  permanent  home 
dwellers.  The  Pueblo  Indian  is  a  master  in  adobe  architec-ture,  and  these 
homes  usually  had  two  and  often  three  rooms.  The  floors  were  also  adobe 
which  was  usually  kept  in  good  repair  and  the  walls  were  carefully  wliite- 
washed.  With  larger  windows  admitting  more  light  and  sunshine,  these 
houses  would  be  sanitary  and  healthful  homes.  A  few  Pueblos,  such  as 
Zuni  and  Paquate.  w-ere  outstanding  exceptions,  both  having  large  windows. 
The  open  fireplaces  in  all  of  these  bouses  did  much  toward  making  better 
ventilation  and  were  used  for  cooking  as  well  as  for  heating  puri)oses. 

Mudhouscs. — -The  Pimas.  Papagos,  and  Yumas  lived  usually  in  houses  con- 
structed of  cactus  ribs,  cottonwood  branches,  and  the  like,  covered  with  mud. 
There  was  usually  one  room  without  windows  or  with  very  small  windows 
which  did  not  open.  However,  each  home  often  consisted  of  two  such  buildings, 
one  used  for  living  purposes  and  tlie  other  for  kitchen  and  storage.  There 
were  no  floors,  and  the  dust  was  often  two  or  three  inches  deep. 

Tepees  and  tents. — The  Apache  and  the  Ute  still  clung  to  their  nomadic 
life  and  lived  mostly  in  tei>ees  and  tents.  On  the  Ute  Mountain  Reservation 
there  were  only  two  permanent  homes  on  the  entire  reservation,  and  the  com- 
mercial tent  had  largely  supplanted  the  tepee  and  fui-nished  a  much  less 
artis!ic  and  desirable  dwelling.  The  (.;  enii.g  in  t^ie  top  of  the  tall  tejiee. 
furnished  an  outlet  for  the  smoke  from  the  ctinip  fire  and  alsc^  a  certain 
amount  of  ventilation,  while  the  total  lack  of  ventilation,  coniltiiicd  .vith 
the  campiire  smoke  in  the  ve.y  ;  i:;;.'.l  and  vc'ry  low  tenis  nia-ac  f >  r  cxlreniely 
bad  conditions.  The  tents  furnished  poor  protection  against  cold.  This 
reservation  was  visited  the  first  week  in  November,  and  a  heavy  snow  had 
already  fallen. 

The  Apache  tepee  on  the  Jicarilla  Re.servation  was  usually  made  of  fairly 
good  heavy  canvas,  while  that  on  the  Mescalero  was  frequently  full  of  boles, 
patched  with  bits  of  sheeting,  flour.sacking.  heavy  paper,  or  anything  available. 
On  visits  to  these  camps  on  cold  windy  days  in  .January,  the  writer  saw  old 
people  and  children  huddling  close  to  the  small  camp  fire  in  an  effort  to  keep 
warm.  The  San  Carlos  Apache  tepee  was  built  of  cottonwood  branches  and 
arrow  weeds,  without  opening  other  than  a  small  doorway,  to  enter  which  one 
must  stoop.  In  the  cold  weather,  eiTorts  were  made  to  iceep  out  the  winds  by 
u.sing  bits  of  canvas,  pasteboard,  .sheet  iron,  and  the  like.  Housing  conditions 
on  this  reservation  seeme<l  to  the  writer  to  be  altogether  desperate. 

The  hogan. — The  Navajo  had  a  very  distinctive  type  of  home  known  as  the 
hogan,  which  was  constructed  of  logs  and  covered  with  mud  on  the  exterior. 
It  was  built  in  tht'  shape  of  a  dome  with  a  circular  opening  in  the  top  which 
acted  as  both  window  and  chimney.  This  type  of  dwelling  seemeil  to  be  very 
satisfactory  as  far  as  a  1-room  home  as  primitive  as  this  could  be.  It  was 
warm,  fairly  well  ventilated,  and  allowed  for  the  escape  of  the  camp-fire  smoke, 
and  admitted  both  light  and  sunshine.  Across  the  desert,  these  homes  look 
like  small  mounds  of  dirt  whjich  were  often  miles  apart  and  miles  from  a 
road. 

Shacks. — Shacks  representing  the  transition  from  tepee  to  permanent  home 
were  built  of  logs,  boards,  tar  paper,  scraps  of  corrugated  iron,  and  combina- 
tions  of  all   sorts.     These  shacks   were  often   built  without   any   windows  or 
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doors.  In  most  instances  they  were  Ipsh  sanitary  than  tin*  t«i)ee8  which  had 
at  least  the  advantaue  <>f  fn'<iuently  beinj:  moved  and  ret»stal»lished  on  clean 
ground.  Tlie  custnin  of  Imriiin;.'  ihf  Ii'jmh'  and  all  of  the  lielongin^js  of  a  jhtsoii 
\vlu>  dies   probaMy   jm-veiits  luuih   inf«'<'iioii   from    lul>enniosis. 

The  Mission  Indians,  represent  in;:  remnants  of  several  trilw's  scattered  over 
a  uumiIht  of  small  reservations,  lived  in  dwell inus  of  many  types,  the  tent,  the 
mud  house,  the  primitive  Khael(,  l»ut  many  of  them  had  comfortatile  dwellings. 
The  writt-r  iivfd  for  several  days  in  one  of  tli<'s)>  homi's  which  was  very  com- 
fortable and  the  houscktM'pinn  scrui»ulously  clean. 

On  all  reservations  visited,  except  the  I'te  Mountain  Reservation.s.  efforts 
had  lntMi  made  to  induce  these  Indians  to  build  iM'rnianent  homes.  Tlie  suc- 
cess of  this  effort,  however,  had  not  be<'n  marke<l. 

HOUSEKEXTINCi     STANDARDS 

A  fair  jjeneralization  of  housekeeping  standards  can  only  Ik'  made  by  first 
statinfT  certain  exceiitions  to  the  ;:eneralizat<)n.  While  liousekee])inu  metlio<ls 
were  univer.*<ally  primitive,  and  ttiuijiment  always  excessively  limited  the  re- 
sults in  a  few  small  groups  were  aniazin;.'ly  ;:ood.  In  the  I'acjnate  I'ueblo.  many 
homes  were  seen  wliicli  were  most  attractive  with  tlieir  white  walls.  sixiile<;sly 
clean  Ibxirs.  shining  windows,  and  ^ay  Navajo  ru^'s.  Auaiii.  in  the  Ilopi  vil- 
lage the  atmosphere  of  thrift,  order,  and  cleanlin«'ss  filled  one  with  admiration. 
Unfortunately,  the.se  standards  were  not  ui)lield  by  all  Tu^'blos  nor  by  all 
Hopis,  but  ;rradat'ons  in  standards  existed  on  all  reservations.  On  most  of 
these  reservations  the  liousekeepinji  ecjuipment  was  limited  to  a  few  <'Ooking 
utensils  such  as  coffee  iM)t.  frying  pans,  and  tin  i)ails.  a  pile  of  sheep  skins  and 
blankets  in  which  the  Indians  wrapiH'd  themselves  while  sle<'pinsr  on  the  fioors, 
and  a  few  small  wooden  boxes  which  served  as  chaii-s.  The  same  clotliin;;  was 
worn  day  and  nijrlit,  and  as  laundry  was  a  small  item  in  the  bouseliohl.  the 
housekeeping  consisted  of  little  more  than  preparing  the  meals  at  irrejnilar 
hours. 

In  most  instances  the  manner  of  preparing  food  was  unspeakably  slovenly, 
and  tlie  blankets  and  rajrs  used  for  bedclothes  were  filthy.  The  fact  that  for 
several  months  In  the  year  most  of  these  Indians  sleep  out  in  the  oin-n  un- 
doubtedly diminishes  the  death  rate. 

ECONOMIC    SITTTATIO.N 

In  contrast  with  many  of  the  northern  Indian  tribes,  the  Indian  of  the 
southwest  has.  generally  spt»aking,  always  been  self-supiM>rtinK.  The  Apache 
tribes  had  been  on  several  occasions  extensively  rationed,  .ind  many  on  all  three 
reservations  were  on  rations  when  this  study  was  made.  The  amount  and  kind 
of  ratiftns  varied  as  much  as  did  the  boarding-school  diets — that  is.  from  the 
pitifully  inadefpiate  to  a  fairly  liberal  ration.  The  .Ticarilla  Apache  was 
rapidly  becoming  self-resiKH-ting  and  iirosiH»rous  in  his  individual  sheep  raising, 
the  Mescalent  Apache  jtrobably  less  so  with  his  tribal  herds,  while  the  San 
Carlos  Ajiacbe  s(H>me<l  destined  to  earn  his  living,  if  at  all.  by  sjM'king  labor 
outside  of  the  reservation. 

The  I'apagos  wer(>  stoically,  industriously,  and  witii  dogged  determination 
trying  to  snatch  a  living  from  the  <lesert.  The  tribe,  totaling  jibont  tS.tKK). 
had,  according  to  the  .-igeiicy  suiierintendent.  never  had  any  assistance  from 
the  white  man.  Each  iiidividnnl  had  fought  the  battle  of  existence,  asking  no 
odds  of  the  world.  Tliey  i)lanled  their  fields,  cared  for  their  cattle  if  they 
were  fortunate  enough  to  jios.sess  any;  if  the  fields  burned  uj)  and  if  the  wells 
became  dry  they  nn»ved  to  the  mountains  where  they  could  get  water  from 
the  shallow  wells  for  the  family  at  least.  At  last  they  subn»itted  to  the 
probable  failure,  Ir-ft  the  reservation  and  went  to  the  mines  in  .\jo.  to  cotton 
fields  at  (Jnodyear,  or  to  Tucson  to  find  any  work  available.  Hurlng  the  Inst 
few  yejirs  when  cotton  fields  were  not  planted,  and  the  ci>piH'r  ndnes  were 
shut  down,  the  search  for  labor  was  often  fruitless.  Yet  not  a  single  request 
had  come  to  the  agency  f((r  rations. 

The  I'imas  desired  no  assistance  beyond  a  water  supi)ly.  and  were  anxiotis 
to  till  their  fields  as  they  did  before  the  white  man  above  the  reservation 
diverted  all  their  water  from  the  (!ila  Hlver;  the  Pueblos  in  sjilendid  inde- 
IM'ndence  .scorned  assistance  but    in   some  cast>s  were  forced   to  accept    food   to 
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keep  from  starvinir.  because  squart'Ts  had  usurpetl  their  farm  lands;  the 
Yumas  Imd  gnod  hiiid.  plenty  of  water  and  fertile  fields;  the  Navajus  were 
independent  with  tlieir  llocics  and  indiff<Ment  to  tlu'  entire  world,  asltin^  for 
nothing  and  reccivinj;  little;  the  Hoi)is  had  a  few  tloeks  and  small  fields  in 
the  midst  of  tiie  desert,  winch  they  coaxed  jjiid  petted  Into  producin};  a  small 
supply  of  corn  and  vegetables,  which  was  eonservetl  witli  r»-markable  thrift  ; 
the  Mission  Indians,  on  29  small  re.servations.  represente<l  almost  as  many 
mel^luids  of  seeurinp  a  living,  which  was  adequate  or  inadequate  in  projMntion 
to  the  resources  of  their  reservation.  • 

WATETR  SUPPLY 

The  water  supply  and  rainfall  on  these  desert  reservations  was  .so  uncertain 
and  the  strufiKle  for  existence  so  dei»endent  upon  them,  that  most  of  tlie  cere- 
monial  dances   and   religious   rites   were   performed    to   placate   their   rain   j^od. 

The  amount  of  food  deiiende<f  uixm  the  water  supply  more  than  it  did  upon 
individual  efifort.  The  water  supply,  on  the  other  hand,  and  whether  or  not 
these  desert  reservations  should  be  made  tillable  fields  depended  upon  the 
action  of  the  Government  and  not  upon  the  efforts  of  the  Indians. 

I>rinkin,i:  water  was  secured  from  wells,  springs,  streams,  rivers,  and  in  some 
instances  from  ponds.  The  springs  and  most  of  the  streams  ami  the  wells 
weri'  said  to  be  free  from  contamination.  The  camps  and  liome^  were  often 
almost  a  mile  from  the  water  supply  which,  therefore,  was  used  sparingly 
for  both  personal  and  home  hygiene.  One  doctor  told  of  being  called  to  a 
hogan  on  a  maternity  case.  The  necessary  procedure  required  the  techuifiue  of 
surgery.  Theie  was  just  two  quarts  of  water  in  the  hogan,  and  the  nearest 
supply  two  miles  distant. 

The  writer  watched  an  old  woman  in  her  tepee  take  a  small  cup  full 
of  water  from  a  pail,  give  one  child  a  drink  and  with  the  remainder  washed 
the  faces  of  three  children. 

FOOD    SUPPLY 

While  on  some  reservations  the  amount  of  food  was  adequate,  the  proper 
kind  of  food  was  generally  lacking,  especially  for  children's  diets. 

Neither  milk  nor  eggs  were  u.sed  in  the  homes  except  in  rare  instances.  The 
desert  grazing  would  not  maintain  milch  cows,  and  vegetables  were  difficult  to 
raise  and  little  liked.  Fruits,  except  some  wild  berries,  wild  cherries,  and 
cactus  fruit  were  difficult  to  procure.  All  the  wild  fruits,  however,  were  used 
as  extensively  as  they  were  procurable.  In  short,  the  da  ly  diet  for  the 
entire  family  was  usually  the  same — heans,  tortillas,  and  coffee,  except  when 
meat  was  available.  The  meats  were  usually  extremely  lean,  and  the  diet  was 
lacking  in  fats.  The  dried  or  jerked  beef  was  universally  used.  The  meat 
was  pidled  into  thin  strips  and  dried  on  a  line  and  was  usually  covered  with 
flies.  The  "tortillas"  were  made  of  flour  and  water  and  baking  powder  and 
usually  baked  on  hot  stoves.  A  rather  wholesome  gruel.  "  pinole."  was  made  in 
some  of  the  homes  by  roasting  corn  and  then  grinding  it  into  a  fine  tlour.  One 
physician  said  that  this  was  the  only  food  he  could  find  for  young  children 
with  intestinal  disorders.  Corn  mi'al.  all  of  which  was  ground  in  the  homes, 
played  a  large  part  in  the  diet,  especially  with  the  Pueblos  and  Hopis. 

The  .superintendents  on  these  reservations  were  the  first  to  i-ecoginze  and  to 
acknowledge  the  inad(H]uacy  of  the  food  supply  for  many  families.  They  al.so 
realized  that  dealing  with  the  situation  by  rationing,  far  from  solving  the 
problem,  was  ci-eating  a  larger  problem  year  by  year. 

The  (lire<t  relation  between  heiilth  and  water  supply  w'as  markedly  appar- 
ent on  the  Pima  Reservation.  The  general  liealth  condition  of  the  children 
in  the  day  schools  enabled  one  to  tell  whether  or  not  the  fields  in  that  com- 
munity were  irrigate<l. 

Tho  public  health  nurse,  in  her  close  contact  with  the  home  and  family, 
could  do  much  to  enc-ourage  thrift  and  to  teach  good  nianagen)ent  in  the  family 
budget.  However,  where  the  family  income  was  obviously  too  inadequate  to 
allow  the  minimum  es.sentials  for  the  maintenance  of  g(K)d  health  she  would 
face  insurmountable  obstacles  in  building  health. 
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Chapter  V. — I'bbsonncl  and  Facilitie«  fob  Care  of  the  Sick,  Pbexxntion  op 
Disease,  and  Promotion  ok  Hisai-tii 

hospital  facilities 

Xumbcr  of  bed«.—A  prPneral  hospital,  varying  in  caiuK-lty  from  0  to  50  beds, 
was  found  on  each  of  the  reservations  witli  the  exeei>tlon  «»f  the  San  Carlos*, 
Aptiche  and  the  Mission  Indian  RestTViilioii.  and  no  provision  was  niaile  for 
The  liospitalizalioii — other  than  a  2<>-1hmI  saiiirarinin  for  tulHTculosis — for  tiie 
8.(KW  Pueblo  Indians  under  tlie  jurisdiction  of  tlic  a«»'ncies  at  Santa  Fe  and 
Ali>U(|uerque.  Arrangements  wei'e  made  with  two  county  hospitals  to  re<'eive 
a  liniile<l  nuiidier  of  Mission  Indians  who  were  livin;;  on  li^l  snisill  reserviitious 
in  these  counties.  This  plan  seemeil  to  insure  In-tter  results  th;in  could  a  hos- 
pital designed  solely  for  the  care  of  Indinns.  The  more  extensive  use  of 
existing  institutions  would  greatly  benelit  health  couditlons  among  these 
Indians.  • 

A  tuberculosis  sanitarium  of  ."W-beil  capjicity  was  maiutaiued  at  I^guna 
among  the  soutliem  Pueblos,  iiiid  one  of  ^S0  be«ls  at  Phoenix.  A  sanitiirium 
school  witii  a  capacity  of  od  beds  was  located  on  the  Jicarilla  Apache  li^'serva- 
tion,  with  an  attendance  of  .'iO  pupils.  This  sanitarium  was  oi)eu  to  children 
from  other  reservations,  but  no  other  re.servalion  had  matle  a^e  of  this  insti- 
tution. A  h.ilf-day  school  s»»ssion  was  held,  and  nil  industrial  work  was  omitted 
but  routine  sanitarium  care  was  in  iu>  way  carriefl  out. 

These  hosititals.  on  the  average,  were  found  t()  be  filled  to  about  oue-thlrd 
capacity,  and  tlie  patients  wi're  largely  pupils  from  the  boarding  schools.  One 
sanitarium  wa.s  fille<l  almost  to  capacity. 

The  reservation  Indians  still  had  a  marked  antipathy  for  hosintals.  Patients 
brought  to  the  hospital  long  distances  from  their  homes  became  loiu'soiue  and 
homesick,  and  it  was  often  difficult  to  hold  them.  There  is  real  need  for  a 
connecting  link  between  the  hospitals  and  the  homes,  such  as  is  suppllcil  by 
the  social-service  departnieiUs  in  tlie  modern  hosjjital.  This  netnl  in  the  reser- 
vation hospitals  could  be  suppiie^l  by  a  jtublic  health  nurse. 

Build  in  f/s. — The  hospital  buildings,  with  two  exceptioiLs,  were  usually  well 
constructed  and  in  good  condition,  though  planned  without  reference  to  (x>n- 
venience  or  the  elimination  of  useless  labor  for  the  nui^se  and  housekeeiK'f.  and 
too  frequently  without  provision  for  isolation  of  patients. 

Staff. — Tlu-  hospital  stuff  usual'y  eotwjsled  <if  »  floctor  who  did  field  work 
also,  one  nurse,  and  Indian  heip.  In  ibe  laige<t  hospital  two  iiaine<l  nurs.'s 
and  one  practical  nurse  were  engaged.  In  tlire<'  In  siiituls  the  s.i-ealled  lurses 
had  n<-  !  :rnii.u-.  rui'l  mj  <  •  '  ' ''  :!.;-■  :.n  ri:.i'  p:..;.;;:  v,.  ••.  a  hiiitrril  and 
cared  lor  by  a  '  nurse  '  without  training  and  wiih  only  the  consuliaiil  services 
of  a  physician  in  a  village  17  miles  distant.  In  this  hospital  the  writer  saw 
admitted  a  patient  acutely  ill.  who  died  three  days  later,  having  received  only 
the  cai-e  and  treatment  prescribe<l  and  given  by  an  untrain(^l  "  nurse." 

Doctor's  ofpre. — The  doctor's  office  usually  was  in  the  hospital  and  some 
patients  consulted  him  there.  This  locjition  with  many  tribes  was  a  serious 
handicap  to  office  consultations,  because  of  their  horror  of  any  building  or  place 
where  any  ikm-sou  had  dietl. 

On  one  occasion  when  the  writer  was  visiting  a  hospital,  one  of  these  out- 
patients came  to  consult  the  doctor.  There  was  no  dm-tor  and  the  so  calle^l 
nurse  in  charge  of  the  hosi)ital  was  out,  so  the  matron  held  the  consultation. 
On  (juestioniiig  her  about  the  case  after  he  had  gone,  the  writer  was  informed 
that  it  was  a  cas<'  of  venereal  disease,  so  she  knew  what  to  give  him.  She 
refused,  however,  to  disclose  the  character  of  the  remedy  wldch  she  had  given. 

Equipment. — There  was  no  evidence  of  standardisation  in  medical  and  sur- 
gical e<iuipment  or  in  the  housekwiang  ecpiipment.  In  most  of  the  hospitals 
the  e<iuipment  could  be  deliiied  as  beds  and  drugs,  a  few  surgical  instruments 
and  a  sterilizer,  and  this  in  spite  of  the  fact  that  these  hospitals  provlde^l  the 
only  facilities  for  surgical  and  obstetrical  can«  for  the  majority  of  the  Indians. 
One  agency  i>hyslclan  reiMH-tinl  having  enough  nan-otlcs  to  supply  the  entire 
State  for  years,  but  lacking  many  t>f  the  drugs  connnonly  us«>d.  This  doctor 
had  made  a  vain  effort  to  exchange  narcotii-s  for  .sonie  much  ntH'detl  drugs. 
There  were  usually  no  laboratory  facilities  and  raii'ly  a  ndcrosco|>e.  The  drug 
rooms  lo(.ked  bountifully  supi)ll(Hl,  but  were  found  to  have  at  tlnH»s  none  of  the 
n)uch  necMled  castor  oil  and  cod-liver  oil,  but  rows  of  lH)ttles  of  such  drugs  as 
tincture  of  digitalis. 

In  one  hospital  the  dnigs  were  on  oik'u  shelves  or  In  unlockitl  cuHioards  In 
a  room  In  which  imtlents  waited  to  see  the  doctor  and  where  sclnml  children 
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caine  for  treatments.  In  the  basement  of  the  same  hospital,  to  which  the 
janitor  and  otlier  employees  had  access,  a  large  supply  of  <lruirs,  inclndinsj  such 
drugs  as  bichloride  of  mercury  and  strychnine  were  kept  on  open  shelves. 

This  apparent  carelessness  in  handling  cximmisIvc  and  dangerous  drugs  was 
probably  inevitable  because  of  personnel  often  lacking  in  training,  and  hccau.se 
of  the  frequent  shifting  of  responsibility,  due  to  con.stant  changes  in  medicjil 
and  nui"sing  staff. 

Tyitv  of  service. — The  type  of  service  rendered  by  the  hospital  dei>ended 
largely  upon  the  physician.  One  hnspital  located  on  a  reservation  where  tulKT- 
culosis  was  very  coifimon,  and  particularly  well  adapted  to  care  for  this  disease, 
was  used  primarily  as  an  oi-phanage.  Another  of  six  beds,  the  only  one  on  a 
reservati'ui  of  over  6,000  iwpulation,  had  two  patients  who  were  pupils  in  the 
boarding  school.  They  had  been  admitted  for  some  slight  disorders,  and  after 
recovery  were  retained  as  patients,  going  to  classes  regularly,  and  carrying 
their  meals  from  the  main  dining  room  to  the  htispital.  Their  diet  was  exactly 
the  same  as  that  sened  in  the  dining  hall  and  the  food  had  become  cold  before 
they  reached  the  hospital. 

In  one  outstanding  hospital,  where  there  was  a  doctor  with  a  public-health 
point  of  view  and  an  excellent  nurse,  there  were  patients  ill  with  i)neumonia, 
eclampsia,  and  several  other  acute  diseases.  In  addition  to  an  active  .service, 
it  was  the  iwlicy  of  this  hospital  to  keep  the  beds  filled  with  pupils  from  the 
boarding  school  who  showed  symptoms  of  being  much  below  par  physically. 
These  pupils  were  often  allowed  to  go  to  classes,  but  were  put  on  a  si»ecial  diet 
and  the  amoimt  of  sleep  and  fresh  air  increased,  and  excellent  preventive  work 
was  being  carried  out. 

At  a  sanitarium  which  was  visited  during  the  Christmas  holidays,  all  of  the 
20  patients  except  5.  who  lived  at  a  distance,  were  allowed  to  go  home  for  the 
week's  festivities,  which  c<insisted  of  feasting  and  dancing.  In  one  pueblo  two 
children  joining  in  the  dances  were  pointed  out  as  patients,  in  spite  of  the  fact 
that  all  20  of  these  patients,  according  to  the  nurse,  had  a  rise  in  temperature 
every  afternoon. 

Hospital  records  and  reports. — One  type  of  record  and  only  one  was  uniform 
in  the  hospital  service,  and  that  was  a  large  book  in  which  admissions  and 
discharges  were  made.  Often  hosjiital  cases  and  dispensary  cases  were  all 
recorded  together,  and  the  only  way  for  the  untutored  to  discriminate  between 
the  two  was  by  the  fact  that  for  the  dispensary  cases  there  was  no  date  of 
discharge.     In  some  hospitals  this  book  was  the  only  permanent  record  kept. 

Tlecords  were  all  so  incomplete  as  to  have  little  value  as  medical  data.  Clini- 
cal symptoms  of  the  disease,  treatment,  and  termination  were  seldom  recorded. 
Individual  records  of  patients  if  kept  at  all  were  kept  in  various  ways  and  on  a 
variet.v  of  forms. 

In  one  hospital  bedside  record  sheets  were  kept  by  the  nurse  and  tiled  as  the 
permanent  records.  In  another,  small  colored  cards  designed  by  the  bureau 
for  disix^nsary  cases  were  used  as  records  for  hospital  cases.  In  still  another, 
not  connected  with  a  boarding  school,  the  record  forms  designed  for  the  physical 
examination  of  boarding  school  pupils  were  used  as  hospital  records. 

A  real  effort  on  the  part  of  the  physician  to  make  the  records  of  one  sana- 
torium woi'th  while  was  hampered  b.v  his  large  administrative  responsibility  as 
well  as  his  medical  I'esponsibility.  Without  clerical  assistance  in  ke<'ping  medi- 
cal record.s.  he  was,  of  course,  unable  to  accomplish  this.  To  quote  from  the 
reports  of  one  superintendent.  "No  very  accurate  statistics  being  available 
because  of  the  migratory  habits  of  the  physicians  tilling  this  post  and  the 
nature  and  habits  of  their  patients."  This  statement  applied  with  equal  truth 
to  most  of  the  reservations. 

On  one  reservation  during  a  period  of  less  than  four  years,  six  different 
physicians  had  been  assigned  to  the  same  position  and  the  position  had  been 
vacant  for  two  periods,  one  of  nine  months  and  another  of  six  months.  There 
was,  therefore,  no  check  up  on  the  value  of  any  certain  t.vpe  of  treatment  and 
no  iw>ssibility  of  gauging  the  actual  accomplishment  from  month  to  month  or 
year  to  year. 

MEDICAL    SERVICE    >'UR8IXG    SER\aCE 

Qunlifinatwii.^. — Appointments  in  the  medical  service,  one  agency  physician 
explained,  were  made  following  a  five  hour  civil  sen-ice  examination,  while 
three  days  are  required  for  examination  for  appointment  in  the  United  States 
Public  Health  Service.  The  superintendent  of  a  laige  nonreservation  boarding 
school  told  of  a  doctor  who  had  been  discharged  from  one  Federal  medical 
service  for  reasons  which  made  him  unsuited  for  any  tyi)e  of  medical  service, 
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but   who   later   iv<t'lve(l   tin    iippointniciit    in    the    Iiuiiaii    Service.     This    su|ier- 
iiitoiulciit  r<'fus«'<1  to  aciTpt  him  niid  he  was  assi;rii«'<l  t<i  aiKitlicr  agency. 

A  mirsf  ill  the  servirc  tuid  'if  applyiii;;  with  lior  frifiid  t<>  tlic  Civil  Service 
<'<>mniissi(iii  for  appointiiifiits  in  Kt'dtT.il  seiNicc.  Her  friend  liapiKHn-il  ti»  have, 
as  slie  I'XplJiiiicd.  iM'rii'r  traininjr  and  Im-jum"  education  ami  in  lonsequcntv.  was 
assi;:ned  to  llie  Vt-lcrans'  r.iin'au  wliilc  slie.  not  ln-iri;:  aide  to  <iualify  for  the 
Veterans'  Hureau  was  >;iven  an  ap|t<»intiMent  in  tlu'  Indian  Si'r\'icv.  Tlie  Nurse 
Corps  of  the  Veterans'  Bureau  had  a  sU|M'riidendent  <tf  iiurs«'s  and  detinite 
requin>uients  for  admission,  while  tlnTe  wa>;  no  suiH-rintendent  of  imrscs  in  the 
Indian  Servi<'e.  and  the  re(iuin.'ments  for  the  nursin;;  ser'Xiei-  varied  from  n»» 
trnininj;  or  picparation  whatsoever  to  what  is  considered  an  adequate  training 
for  ho^iutal  service. 

Lur  snhiric.H. — The  salaiies  were  incredibly  low,  the  averafre  for  the  d<H-t<»i*s 
l)«^iiiir  .*?]. 2(1(1  and  for  nursi's  .•<.S4(>  per  year.  (Quarters,  hui  nor  fcKid.  wen*  fur- 
nished f(»r  l>oth.  The  irreat  distanci-s  from  .•(  railroad  center  usually  made  the 
cost  of  food  hijjher  Hum  el.sewhere.  The  oidy  e<-(»nomy  was  that  forcetl  l»y  the 
limilalions  of  the  market.  As  .salary  usually  has  a  direct  relation  to  the 
quality  of  service,  so  in  the  Imlian  Service  the  low  salaries  were  luniuestion  ildy 
a  cfintributing  factor  retlectet!  in  low  standards  cd'  both  the  iiuHlical  aial  nursing 
service. 

Tiii>e  of  uurninff  service. — In  one  hospital  n  nunse  had  only  one  patient  in  her 
hosj)ital.  This  path'iit  was  a  younjr  schooljnrl  who  was  to  be  sent  to  one  of 
the  nonrescivation  sanitariums.  Duiinj;  the  several  da.vs  that  the  writer  .sj>ent 
in  this  district  this  srir)  was  up  and  about,  but  was  not  allowed  to  f;o  outside 
of  the  hospital.  A  sunny  veramla  on  the  hospital  made  it  possible  to  put  her 
under  excellent  sanitarium  care  for  the  time  .she  was  there.  I>ui  the  nurst-  was 
afraid  that  she  mij:ht  run  away  and  she  had  no  time  to  watch  her.  The  nurse 
held  refrtilar  di.spensary  hours  when  the  jiupds  frt/m  th«'  boanlin^'  s<-hooi  came 
f(a-  treat mtnt.  The  writer  watched  this  treatmtnt  for  about  35  children  one 
afternocai.  The  ca.ses  were  all  either  sores  cause<l  by  scabies  or  trachoma. 
The  former  were  triated  with  ointment  applied  to  Ih(.'se  sorts  without  con- 
sideration of  the  rest  ut  the  body,  which  was  covered  with  the  minute  .^eabs. 
No  effort  was  made  to  cooiK^rate  with  the  matrtais  at  the  dormitories  in  a  plan 
to  exterminate  I  he  disease.  The  trachoma  cases  were  treattnl  by  touching  with 
the  b!u(sl((Jie  one  si»ot  <in  the  lower  lid  (»f  each  i)atient. 

In  contrast  to  this  tyite,  out',  and  oidy  one,  very  excellent  nurse  was  observed. 
She  ha<l  a  busy  hospital  and  all  her  work  was  made  edtnaiional  for  lu-r 
patients.  An  (dd  ja'anduiother  stayinir  with  a  child  with  pneiuuoida  was  made 
to  watch  all  the  i)roce<!ure.  On  one  moniinjj  when  the  nurs«*  was  ill  the  writer 
visited  Hie  hosiiital.  This  old  },'raiidmother  was  bathing;  the  ihi.d  with  all  of 
her  articles  arraimed  as  .she  had  seeji  the  nurse  do. 

<  )n  tindini,'  an  exquisitely  clean  baiiy  with  proiter  clothinjr  in  one  <d'  tlu'  <auq>s, 
the  writer  (pieslionel  Ha  youDu  mother  almui  where  she  had  been  tauirlit. 
She  replied  that  the  baby  had  been  born  in  the  hospital  and  Mi.ss  J  (the  nurse) 
wouldn't  let  her  leave  until  she  had  learned  to  take  care  (»f  the  baby.  This 
mother  was  takin;;  her  baby  back  to  the  bo.spital  at  re}:ular  intervals  for  insi»ei-- 
tion  and  receivinj;  advic«'  from  the  doctttr  and  the  nurse.  The  nurs»'  was  very 
hap|).v  in  her  work  and  was  makiny;  a  distinct  improvement  in  sev«ia!  families. 
She  knew  the  physical  londiticai  (d'  all  the  boardinn-"<<  hool  pujals  and  kept 
careful  records  of  all  trtatnu-nt.  I'nlortunalely.  a  short  linu'  afti-r  she  was 
transferrel  to  a  nonreservation  school  in  order  to  ;,'ive  her  position  to  the 
wife  of  an  agency  employee.  In  her  law  position  she  had  no  contact  with  the 
fandlies  or  reservation  life. 

Nurses  were  assigned  oidy  to  hospital  werk  while  home  visiting  was  left 
to  the  Held  matrons,  a  group  of  untrained  workers.  The  total  MumlH>r  of 
trained  nur.si's  hi  service  on  the  eleven  reservations  and  puebbt  iirraids  was 
eiKht.  a  number  obviously  too  snuill  to  becf.nie  a  potent  factor  in  the  gi'ii'Tal 
health  conditions. 

Ijiu-k  o/  iiiilkori.tif.—  'Vho  d(K-t<a-,  like  all  olla-r  eniph>ytH's,  was  directly  re- 
sponsible to  the  agency  suiM-rintcndent.  receiving  all  ordt-rs  from  him  and 
making  all  reports  to  him.  lb-  bad  no  |io\ver  to  enforce  hygienic  regulations, 
no  ronlrol  nver  sanilalion  or  bad  housing  condithais  except  through  the  suin-rln- 
tendeiil  who  ndghl  be.  and  often  was,  eidirely  Ignorant  of  niotlern  piUillc  health 
work. 

At  oiu'  agency,  the  physician  was  orden'd  by  the  superintendent  to  visit  ami 
treat  a  patieid  every  day  without  so  much  as  a  consultation  as  to  the  need 
or  advisability  of  such   tn-almeni.     This   samt    physician   was   given   a    routine 
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program  for  eacli  day  in  the  week,  arranging  for  bi-weekly  visits  to  various 
day  schools.  This  program  left  little  time  for  any  work  other  than  the  routine 
examination  of  school  children  antl  was  as  inelTective  and  futile  as  a  health 
program  coidd  be. 

Such  a  plan  of  organization  and  such  unintelligent  direction  c<tuld  hut  destroy 
both  initiative  and  all  sense  of  responsibility  on  the  part  of  the  doctor.  He 
had  none  of  the  stimulation  which  comes  through  professional  leadership  and 
supervision  and  from  the  consciousness  of  taking  an  intelligent  part  in  a  com- 
prehensive and   thoughtful   plan   wliidi   promises   vi-ry   detiniti'   results. 

2\^(ition(n  piofirain. — The  following  excerpt  from  a  circular  letter  sent  to  the 
superintendents  from  the  Washington  ()tlict>  shows  the  good  intentions  but  the 
total  failure  to  recognize  the  difference  between  a  jmrpose  and  a  plan  of  work 
and  between  ideal  objectives  and  realizable  objectives: 

"The  following  definite  outline  can  be  Immediately  placed  in  effect  with 
little  ditticulty  : 

"1.  Place  all  childrt'n  over  5  years  of  age.  who  are  attlicted  with  trachoma, 
in  the  schools  under  constant  suix'rvi.<ion  of  the  physician  for  regular  treatment. 

"2.  Give  each  pupil  in  school  regular  physical  examination.  Record  weights 
monthly  and  have  physician  at  monthly  intervals  carefully  examine  weights 
and  ]ihysical  progress  of  the  i»upils. 

"  8.  Hold  regular  confereni-es  of  physicians  and  other  field  workers. 

"4.  Make  regular  insiiections  of  all  persons  suspected  of  having  tuberculosis. 

"  5.  Careful  and  regular  inspection  of  all  homes  and  records  made  of  action 
taken  in  each  case. 

"  6.  Observe  and  correct  general  surroun<lings  detrimental  to  health  of  infants. 
When  possible.  Lssue  wholesome  advice  to  mothers  on  subjects  conducive  to 
lowered  infant  mortality. 

"  If  a  child  has  a  physicpie  suggestive  of  a  predisi>osition  to  tuberculosis 
in  practically  all  instances  it  can  be  corrected  by  the  proi^er  management  <»f 
the  child  during  the  time  we  have  complete  jurisdiction  over  his  activities 
while  in  school." 

For  instance,  to  "  observe  and  correct  general  surroundings  detrimental  to 
health  of  infants  '  would  involve,  on  most  of  the  reservations,  radical  changes 
in  unhygienic  and  unsanitary  houses,  provision  of  water  supply,  increased  opi)ov- 
tunities  to  provide  an  adeipiate  income  for  the  family,  some  method  of  pro- 
viding a  milk  supply,  medical  supervision  and  health  education  in  the  home, 
better  ho.spital  facilities  and  a  better  adjustment  of  .social  conditions;  a 
program  which  would  nece.ssarily  cover  many  years  and  involve  a  much  larger 
medicil  and  nursing  personnel,  the  expenditure  of  largely  increased  funds,  iind 
technical  direction.  This  program  was  passed  on  to  the  doctor,  who  with  a  sigh 
and  a  smile  placed  it  in  his  files. 

TmuHijortntion. — The  doctor  was  u.sually  faced  with  an  impossibly  large  area 
to  be  covered  and  often  supplied  with  very  poor  transportation,  which  meant 
a  tremendous  loss  of  time.  In  tme  instance  tlie  doctor  with  an  area  of  I.UIX) 
square  miles  was  furnished  with  a  team  and  carriage:  consequently  one  visit 
was  often  all  that  it  was  possible  to  make  on  a  patient  for  weeks,  and  one 
visit  in  the  usual  Indian  home  is  no  better  than  none,  as  far  as  medical  relief 
is  concerned. 

The  doctor's  day  in  the  field.- — The  following  cases  visited  with  a  doctor  whose 
contact  with  the  family  was  much  superior  io  the  average  doctor  on  the 
re.servations  visited  indicated  the  ineffectiveness  of  his  visits.  These  visirs,  too, 
were  made  to  families  all  of  whom  spoke  English.  In  actual  time  the  visits 
consumed  almost  an  entire  day,  including  many  miles  of  travel  over  desert 
roads. 

Familii  No.  J. — Referred  by  an  Indian  employee  at  the  agency.  New  very 
clean  adobe  house  having  two  rooms  with  gofxl  windows,  two  white  enamel 
beds  with  nmttress  and  sheets  made  of  flcmr  sacks  pieced  together  but  very 
clean.  The  family  consisted  of  father  and  mother  about  35  years  old  and 
daughter  lU.  Both  father  and  mother  were  found  to  h.ive  tuberculosis.  The 
doctor  suggested  their  going  to  the  hospital,  but  both  refused,  because  tln-y 
liked  to  eat  when  they  were  hungry  and  what  they  liked  and  when  they  were 
not  hungry  they  did  not  want  to  eat.  In  short,  they  did  not  like  regular  meals 
at  regular  intervals.  They  were  given  catliartics.  a  tonic  and  cough  medicine. 
No  instruction  was  given  about  general  hygiene  and  no  advice  to  the  daught«>r 
about  protecting  herself.  The  doctor  assured  them  that  he  would  stop  in  when 
he  was  near  again  and  see  how  they  were  getting  on. 
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Familu  \o.  2. — Referred  by  family  No.  1.  but  11)  miles  distnnt.  One 
room  windowless.  house  made  of  iiu'^jc  le  lo^s  ami  arrow  w»hmIs  coveri-d 
with  mud.  with  dirt  lloor  mvereil  witli  dust  thre«'  or  four  iuehes  det-p. 
The  furniture  eonsisted  of  one  be<l  with  a  filthy  ru^ued  mattress  and  with 
dirty  canvas  for  eoverintrs.  The  family  eonsistetl  of  father.  motluT.  ami 
two' youni:  children,  all  ill  with  inliuenza.  The  «»lder  child  was  in  the  bed, 
the  father  and  the  mother  .squatting  on  the  dusty  Hoor.  the  latter  with  a 
2-year  old  baby,  whom  she  still  nurM'd.  in  her  arms-  Hoth  children  were 
enmciated.  The  doctor  ;:ave  calomel  and  advise<l  malted  milk  and  custards  for 
the  chldren.  although  there  was  neither  milk  nor  c;:^'s  available,  and  a  couu'h 
medicine  for  the  mother  and  father.  Neither  of  them  understiK)d  English  ^y> 
nei;:hlK>r  came  in  to  interi'ret.  The  entire  family  had  trachoma,  tlie  mother's 
in  the  acutely  inliamed  stage. 

From  conversation  with  the  Indian.^,  it  was  apparent  that  they  arc  always 
skeptical  and  distrustful  of  the  hospitals  and  tin-  entire  medical  servic*e.  Much 
of  this  confusion  and  skepticism  amon;r  tlie  Indians  and  much  of  the  di.<«.satis- 
faction  and  fre(iuent  chanws  anions  the  physicians  and  nurses  mlKht  lie  avoide«i 
by  lietter  or^'anizjition  of  the  medical  .service. 
'  Familu  \o.  .i. — House  much  like  hou.se  of  family  No.  2.  The  family  consisted 
of  fatlier.  mother,  and  14-month  old  bal)y.  The  mother  had  pneumonia  and 
the  baby  marked  malnutrition.  This  family  h:id  been  the  inoud  owners  of  a 
cow  and  the  baby  was  doing  well  on  the  milk,  hut  the  cow  had  run  away  and 
the  father  hadn't  time  to  hunt  for  her.  The  baby  was  given  calomel  and  the 
mother  advi.<;etl  to  give  it  malted  milk,  but  she  had  none.  She  was  feeding  the 
baby  on  a  gruel  made  of  roasted  corn  ground  into  a  fine  flour. 

Family  \o.  J,. — Home  slightly  better  than  that  of  family  No.  .3.  The  patient 
was  a  17-month-old  baby  whom  the  mother  was  still  nursing  and  giving  no 
other  food.    Ca.stor  oil  was  prescribed. 

The  entire  group  of  visits  .seemed  to  the  writer  to  be  futile  and  depressing. 
To  the  question,  what  the  doctor  considered  to  l)e  the  value  of  the  days  work, 
his  reply  was,  "  Nothing  much,  except  tt)  let  them  know  tluil  I  care,  .md 
that  I'll  go  whenever  they  want  me."  After  a  few  moments  he  added.  "  If 
some  horrible  scourge  should  come  ui)on  us,  we  would  deserve  it  for  the  way 
the  white  man  has  treated  the  Indian."  It  is  doubtful  whether  any  other 
doctor,  with  no  more  assistance,  with  the  same  territory,  and  with  the  same 
lack  of  constructive  health  program,  could  have  accomplished  more. 

A  public-health  nurse  could  help  a  great  deal,  but  she  would  face  the  same 
obstacles:  and  health  education  .could  do  little  to  improve  conditions  in  the 
face  of  dire  poverty.  The  poverty  here  was  not  due  to  sloth  or  voluntary  Idle- 
ness, but  solely  to  the  fact  that  the  water  from  the  river,  which  a  few  years 
ago  was  u.sed  to  irrigate  their  fields,  had  been  diverted  above  the  reservation 
for  white  men's  fields.  Only  since  this  diversion  of  their  water  supply  had  they 
been  reduced  to  poverty,  and  the  .superintendent  was  confident  that  improved 
irrigation  facilities  would  at  once  eliminate  want. 

FIELD  MATRON   SEBVICE 

Qualifications  of  toorker. — The  field  matron  service  In  plan  and  program  was 

analogous  to  a  public  heiilth  nur.sing  service.  The  distinct  difrerence  betwiHMi  the 
public-health  iiur.se  and  the  Held  matron  was  that  the  latter  was  not  re«iuired 
to  have  any  special  preparation,  training,  or  exp<Mience  in  nursing  or  public- 
health  work.  Those  who.se  work  was  seen  by  the  writer  had  very  limited 
knowledge  of  th»'  care  of  the  sick,  and  no  knowledge  of  the  modern  methods 
of  prevention  of  disease  and  the  promotion  of  health. 

On  many  reservations  visited  the  wife  of  an  employee,  regardless  of  exi)erl- 
ence,  was  appointed  to  fill  the  i)ositlon  of  nur.se  and  Held  matron.  The.se  ik)s1- 
tlons,  even  at  low  salaries,  supplemented  the  low  salary  rec-eived  by  the  hus- 
bands, aiHl  no  doubt  sometimes  were  looked  upon  as  a  subsidy  rather  than  a 
real  job  demanding  constructive  work.  Also,  in  many  cases,  the  wife  of  an  em- 
ployee, the  writer  was  told,  was  the  only  candidate  for  the  position.  This  ar- 
rangcmenl  al.so  .slmpHUcd  the  system  in  other  ways  for  the  .superintendent.  It 
eliminated  the  ne<essily  of  finding  living  (pjarters  for  an  extra  jH^rson.  As 
the  wife  had  lier  own  housekeeping  ami  family  resi>onsibilitles,  which  were 
not  simple  on  an  Indian  n'.servatlon  be<"ause  the  source  of  sui)plies  was  distant, 
she  usually  planned  her  program  in  the  least  aggressive  and  in  the  least  dis- 
turbing manner.     The  sui)erintendenl  or  his  assistants  were  therefore  relieved 
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of  the  annoyance  of  hearing  too  many  distressing  family  situations  which  often 
Involved  problems  and  conditions  over  which  they  had  no  direct  control. 

Extent  and  distribution  of  field  matron  service. — Out  of  a  total  of  13  juris- 
dictions visited  on  which  there  were  a  total  of  14  field  matrons,  5  offered  a 
field  matron  service  to  the  entire  iwpulation,  4  offered  a  service  covering  only 
portions  of  the  population,  and  4  had  no  field  matron  service.  The  work  was 
usually  confined  to  a  definite  area  covering  only  a  part  of  the  reservation,  and 
an  attempt  was  seldom  m;ule  to  cover  the  vast  territory  usually  assigned  to  one 
physician.  All  in  all,  the  service  was  offered  to  approximately  30  per  cent  of 
the  population ;  and  even  this  partial  service  was  largely  handicapped  by  lack 
of  adequate  transportation. 

(jnjunization. — The  field  matron  worked  directly  under  the  superintendent 
with  instructiou.s  to  cooperate  with  the  doctors  and  the  farmers  and  other  em- 
ployees. However,  no  plan  was  made  for  conference's  and  no  advice  given  as 
to  how  this  cooperation  could  best  be  worked  out.  There  was  no  supervision 
of  the  service  beyond  the  casual  sort  given  by  the  superintendent,  who  also  was 
without  experience  in  either  medical  or  social  work  and  because  of  long  years 
of  isolation  on  Indian  reservations  often  was  ignorant  of  the  very  rudiments 
of  the  modern  public  health  movement. 

Supervision  from  higher  up  was  totally  lacking  on  the  reservations  visited. 
The  special  supervisor  in  home  economics  attached  to  the  Washlnglon  office  was 
said  to  have  this  field  under  her  direction.  As  she  had  charge  in  addition  of 
the  entire  group  of  Indian  boarding  schools  and  their  problems  of  institutional 
management,  it  was  not  suri)rising  to  find  one  field  matron  who  had  been  in 
one  position  for  eight  years  who  had  never  seen  the  supervisor  and  had  received 
no  commtmications  from  her  regarding  the  plan  of  work. 

On  those  reservations  where  there  were  more  than  one  field  nnitron,  each 
one  worked  in  lu-r  own  field  oblivious  of  what  the  others  were  doing  or  of  the 
methods  used  and  the  results  obtained.  For  example,  on  one  reservation,  there 
were  three  field  matrons,  each  with  her  own  district.  This  tribe  still  lived  a 
mor(>  or  less  nomadic  life,  shifting  their  families  and  tepees  overnight.  Ac- 
cordingly, while  districts  remained  clearly  defined,  there  was  a  constant  inter- 
change of  families,  but  even  this  condition  called  for  no  conferring  on  plans 
or  cooperation  between  the  field  matrons  in  the  different  districts.  A  plan,  for 
instance,  which  made  it  possible  for  an  enterprising  family  to  secure  material 
relief,  such  as  new  blankets  in  one  district,  sell  them,  move  into  another,  reiicat 
the  process,  and  still  get  them  from  the  third  and,  incidentally,  leave  many 
families  with  none.  Families  in  which  there  was  tuberculosis  in  advanced 
stages  moved  about  with  no  attempt  on  the  part  of  one  field  matron  to  refer 
them  to  the  other. 

Plan  of  icork. — The  field  matron  entering  the  service  was  presented  with  a 
circular  form  prepared  in  the  Washington  ofilce  outlining  her  duties.  These  in- 
structions inspired  one  with  the  enormous  opportunity  for  service  without  sug- 
gesting any  plan  of  practical  procedure.  They  were  excellent  as  sermons,  as 
one  field  matron  remarked,  but  useless  as  blue  prints.  The  field  matron  was 
therefore,  launched  in  her  work,  probably  her  first  contijct  with  the  homes,  with 
neither  concrete  instructions  nor  definite  i)lan.  "Without  preparation  or  special 
training,  it  was  not  strange  that  she  fioundered,  struggled,  and  freiiuently,  in 
sheer  discouragement,  accepted  the  prevailing  conditions  as  not  susceptible  of 
improvement.  Iler  outstanding  characteristic  was  noble  tolerance  rather  than 
sympathetic  leadership. 

While  visiting  a  young  mother  in  a  village,  the  writer  and  field  matron  found 
the  infant  bound,  as  tlie.v  always  were  in  this  tribe,  very  tightly  to  the  carrier. 
The  mother  had  been  a  school  girl,  had  worked  out  in  dnmestic  service,  and 
knew  in  a  way  what  care  babies  should  have.  One  of  her  employers  bad  .given 
her  a  baby's  bed  which  was  in  the  room,  and  the  writer  ask(>d  why  she  did 
not  unbind  the  baby  and  use  the  l>ed.  The  field  matron  promptly  explained  that 
it  was  very  inconvniient  for  the  molhtr  to  nurse  the  baby  at  night  if  she 
kept  it  in  the  be<l.  As  the  mother  slept  on  the  fioor,  it  was  simple  to  keep 
the  baby,  tightly  bound  to  the  carrier,  on  the  fioor  beside  her,  and  when  it 
cried  she  had  only  to  reach  out  and  pull  the  carrier  over  to  her.  The  field 
matron  felt  that  that  ought  not  to  be  too  much  to  ask  of  an  apparently  strong 
mother  for  lur  baby,  but  if  the  baby  were  in  a  bed  it  would  mean  getting  up 
many  times  duiing  the  night  beeause  Ilopi  mothers  nursed  their  babies  very 
often.  So  they  did,  but  no  effort  was  madi'  to  teach  them  a  better  method, 
which  might  also  have  allowed  the  baby  freedom  and  regular  habits. 
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AKaiii.  a  2-.veHrol(l  Ivilty  in  it  irood  homo  with  an  intellicpnt  nmtlipr  wjih 
1r)Uii«l  jn>-t  rtvdvt'rinK  fixmi  i)m>un)<inia.  Tho  chihl  was  v«>ry  «-niiiciattHl.  hnt  the 
cht'st  tomlitioii  h;id  <-lcare(l  up.  As  tlien'  was  a  (miw  and  jilt'iity  nf  milk  th«' 
mother  was  ask«Mi  if  she  cave  milk  t«»  her  cliild.  The  motluT  replied  that  the 
I'hild  wtraid  nut  drink  milk.  The  field  matnai  ;idded  that  slie  did  not  l»lanie 
her.  nobody  <'ould  make  iier  drink  milk  either.  So  the  mother  was  satisfied  that 
it  was  impossihle.  alihouuh  the  milk  was  probably  the  only  food  which  coald 
save  the  <-liild  and  it  was  availahle. 

I'>eeause  of  the  Indians  piiilo.sophy  of  "  pretty  soon  "  or  "  to-morrow."  there  is 
i»eed  for  a  lirui  hand  as  well  as  for  an  iinderstandinc  and  sympathetie  interest 
and  a  defniite  ]»lan. 

The  type  and  ([uality  of  service  rendered  was.  as  it  must  inevitably  1n>  when 
worked  out  l»y  an  iiidivi<lual  worker  rather  than  standardi/e<I  liy  or»;anization 
and  .wniH-nision.  almost  a^  varied  as  the  individuals  employed.  Anion?  one 
tril)e.  for  example,  tlu'  main  stress  was  placed  ujnin  the  suiK-rvisjon  of  coni- 
mtniily  laundries  and  bathhouses.  This  impetus  was  apparently  due  ori^nally 
to  effort  on  the  part  of  the  missionaries.  There  was  no  trace  of  this  tyjie 
of  activity  in  the  work  of  the  field  matrons  on  any  other  reservati<ui.  tliouch 
it  was  most  desirable  and  commendable  as  the  crying  need  for  improvtMi 
IMMsonal  hyjriene  was  universal. 

AmoiiK  another  tribe,  canninj;,  sewin«,  .ind  in  one  puel>lo  the  attempt  at 
revival  of  weaviny  .seemed  to  be  the  outstanding  feature.  Eadi  field  matnm 
hiul  a  sewin;;  macl|ine  which  was  kept  in  her  house  for  the  use  of  Indian 
women.  However,  a  surprisinjily  lar>:e  number  of  Indian  women  owiuhI  sewing 
macJiines,  even  amoTig  llu'  Apaches  still  living  in  grass  tei)ecs  who  had  to 
move  it  outdoors  in  order  to  secure  suHicient  light.  Most  of  tlie.se  Indian 
women  did  excellent  work  with  their  hands  and  their  clotliing  whicli  they  made 
'was  neatly  done. 

It  seemed  difiicult  to  find  any  trace  of  systc  m  or  plan  in  tlie  methmls  employ«*d 
by  .some  of  the  field  matrons.  Their  work  could  mdy  he  described  as  routine, 
friendly  visiting  without  aim. 

Eqiiipmrnt.—lu  most  instances  the  field  matrons  were  provided  with  a  very 
liberal  amount  of  drugs.  There  were  no  standard  regulations  stating  what 
dnigs  they  might  or  might  not  dispense,  or  authorizing  treatments  they  might 
give  witliout  tlie  doctor's  order.  Cathartics,  liniments,  plasters.  an«l  ointments 
were  lavi.-iily  distriltuted.  The  writer  saw  compound  cathartic  pills,  epsom 
salts,  and  castor  oil  disiM'iised  with  unlimited  generosity  and  at  times  thrust 
uiM)n  the  family,  but  never  was  any  advice  or  instructions  given  to  the  mothers 
which  might  make  the  use  of  (athartics  unniMessary.  While  the  drug  closet 
usually  liad  the  appearance  of  being  plentifully  st<K'kiHl.  the  .selection  was 
poorly  madi'.  often  Including  drugs  which  could  In-  given  s.ifely  only  by  a 
l)hysician,  and  excluding  some  ol   the  simplest   and  most  necessaiT  remedies. 

While  visiting  with  one  field  matron  the  writi  r  saw  a  baby,  a  few  days  old. 
with  swollen  eyelids  disdiarging  thick  ims.  The  field  matnni.  a  suiK'rlor 
woman,  had  treated  it  as  best  she  could  with  h<it  boric  compresses.  Tlie 
search  for  argyrol  in  her  do.set  was  in  vain.  Tliere  had  lK*en  none  for  some 
time.  Tlie  doctor,  because  of  some  misunderstanding  with  tlie  agency  sujHr- 
inlendent,  had  iH'en  for  six  weeks  practicing  itassive  resistence.  I'ntil  the 
.superintendent  met  his  demands  there  w<iuld  be  no  visits,  and  so  there  wen« 
none,  and  the  field  matron  was  left  to  coim-  witJi  the  situations  as  best  she 
could,  and  without  even  the  safe  and  simple  remedies. 

In  the  way  of  invalid  diet  and  supplementary  nourishment,  hei-  only  resounv 
.seemed  to  Ik-  malted  milk.  No  siM'cial  provisions  or  regulations  provided  extra 
food  in  emergencies.  Her  con<eption  of  care  of  the  sick  sei'iiied  to  Ik-  limitiHl 
to  the  disiM'iising  of  drugs  and  to  material  relief  hi  the  way  of  blankets  or 
clothes— both  of  which   were  available  within   narrow   limilalioiis. 

The  writer  visited  one  home  with  the  field  matron  where  there  set'UUHl  to 
be  imiM-ralive  need  of  food  for  a  sick  ihild.  When  askeil  why  she  did  not 
repoil  the  ca.se  at  the  (dlice.  she  replied.  "  1  used  to  do  that  but  th»'  chief 
<'lerk  hales  it  and  so  I  concluded  that  I'd  probably  he  transferred  if  I  jht- 
slsled."  The  chief  clerk  on  the  other  hand  hated  it  hwau.se  he  had  few  funds 
for  thai   purpo.se. 

The  experience  of  the  Red  Cross  nurse  on  the  reservation  referred  to  later 
in  this  report  had.  however,  demonstrated  that  much  more  In  the  way  of  sup- 
plementary diets  could  be  se<nre(l  when  the  need  :in(l  a  plan  for  nuM-ting  it 
were  iirc.senled  to   the  suiK'rintendent. 
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Record  ktri)i>itt. — Two  types  of  rtvord  forms  wore  furnished  for  this  service, 
a  weekly  report  and  an  annual  reeord.  The  former  ^ave  spare  of  about  six 
words  for  the  report  of  the  work  for  eaeli  day.  Tliis  space  was  filled  in  after 
this  fashion : 

(1)  Monday,  two  women  cauu'  and  sewe<l  all  day.  Tuesday,  visited  sick  babies 
at  M.  Wednesday,  at  home.  Thursday,  wash  day.  Friday,  wash  day;  visited 
sick.      Saturday,   amonj;   the   sick. 

(2)  Monday,  at  home  to  Indians,  eye  treatment.  Tuesday,  in  sewing  nM)m. 
Wednesday,  visited  viila;ie.  Thnrsday.  sew  n^  room,  eye  treatment.  Friday, 
visited   l<iwer  village      Saturday,  at   home  to   Indians. 

(.3)  Monday,  cleaninfj  viilajres.  Tuesday,  wash  day  for  II.  WtMlnesday. 
visited  sick  a.  m..  home  p.  m.  Thursday,  wash  day.  visited  sick.  Friday, 
sewinj;  day.  both  viilanes.  Saturday,  at  liome  to  Indian  callers,  visited  sick 
in  villages,  treated  eyes  twice  a  week. 

(4)  Monday,  at  lumie.  Tuesd.iy,  wash'ng  and  liathing.  (Washing  and  bath- 
ing meaning  supervision  of  public  bathhouse  and  laundry.  Wedne.sday,  same. 
Tiiur.sday,  same.     Friday,  same.     Saturday,  visited   homes. 

At  one  agency  an  effort  was  made  to  have  Hie  field  nmtmns  note  on  tho 
weekly  rword  the  amount  of  medical  .service  rendered.  The  f()llowing  records 
are  typical  of  this : 

(1)  One  crushed  finger,  iodine;  one  sore  eyes,  argyrol ;  one  headache,  salts. 

(2)  One  sick;  baby  V ;  diarrhea;  has  tubercular  mother,  and  probably  never 
will  be  well. 

The  record  called  for  the  luimber  of  homes  visited,  number  of  contacts  made, 
and  other  numerical  data.  It  suggests  that  quantity  rather  than  (piality  was 
•desired.  The.M'  statistical  records  were  made  up  from  i)ersonal  nf)tes  which 
were  not  kept  as  'ndividual  or  fsimily  record.s.  There  was.  therefore,  absolutely 
nothing  upon  which  to  base  any  conclusions  as  to  the  results  of  the  work, 
nor  any  way  of  summing  up  the  failure  and  the  succe.s.s,  the  comparison  of 
which  usually  .suggi  sts  a  plan  for  more  fruitful  methods. 

One  suiierintendent  had  re(iueste<l  an  accurate  account  of  all  contacts  made 
with  Indians  during  the  week.  One  field  matron,  to  vouch  for  her  honesty, 
had  appended  a  note  siiying  that  she  had  filled  her  right  coat  pocket  with 
beans  and  whenever  she  said  more  than  "good  morning"  to  any  individtml 
Indan.  she  transferred  :i  bean  to  her  left  pocket. 

The  annual  record  was  a  family  card,  including  record  of  ages,  births, 
deaths,  economic  and  home  conditions,  and  the  like;  in  short,  much  after  the 
plan  of  the  familiar  face  card  of  family  ca.se  work.  However,  this  card  in- 
stead of  being  an  introduction  to  the  family  was  the  sole  record.  Apparently 
a  new  one  was  supposed  to  be  made  each  year,  but  on  no  reservation  visited 
was  this  done.  Additional  notes  were  :it  times  made  to  the  original  form 
which  made  no  i»rovision  for  them  aiul  in  conse(iuence  it  was  impossible  to 
get  anything  more  than  a  jumbled  picture  as  the  notes  were  made  without  dates 
and    without    chronological    sequence. 

In  short  the  required  record  keei)ing  furnished  the  bureau  with  desired 
statistics  and  did  little  else.  These  statistics  furnished  a  basis  for  comput- 
ing the  physical  activity  of  the  fiebl  matron  rathi-r  than  for  estimating  the 
real  effectiveness  of  her  efforts. 

Visiting  one  morning  with  a  field  nuitrou  we  happene<l  to  find  at  the  first 
camp  visite<l  an  old  woman  living  alone  in  a  ragged  canvas  tej^ee.  With  snow 
on  the  ground  and  a  strcvng  wind  blowing  tluvmgh  the  many  gaps  in  her  old 
canvas,  she  was  huddled  in  a  blanket  on  the  cold  ground  f^tniggling  to  keep 
herself  warm  by  her  small  camp  fire.  The  wood  was  damp  from  the  snow,  and 
her  struggles  set'moil  to  produce  more  smoke  than  flame.  She  had  a  teniiiera- 
ture  of  ^0'^°  and  a  very  bad  cough.  After  much  persuasion  and  the  i)romise  to 
let  her  come  home  when  she  wanted  to  she  was,  through  the  effortf<  of  several 
interpreters  found  in  the  ad.joining  camps,  induced  to  say  that,  she  would  go  to 
the  h(Kspital. 

The  field  matron  agrei>d  to  send  for  her  that  afternoon.  As  we  left  the 
camp  the  writer  suggested  the  inqiortance  of  getting  her  to  the  hospital  as  soon 
as  possible.  esi)ecially  before  she  had  time  to  change  her  mind.  Accordingly 
we  walked  back  to  the  agency,  got  a  Ford,  and  befoi-e  noon  she  was  .safely 
fettled  in  th(>  hospital.  In  summing  u])  the  morning's  work  the  field  matron, 
sighing  rather  disconsolately,  said,  "You  s(h\  there's  an  entire  morning  gone 
and  only  one  vi.sit  nnule."  She  was  evidently  thinking  of  how  puny  that  one 
visit  would  look  on  the  weekly  report  rather  than  finding  satisfacticm  in  the  fact 
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that  iu  tliat  1  visit  she  Lad  uccouiplishetl  iiiorc  thuu  in  thf  10  visits  macU-  the 
previous  inuriiiug,  all  of  which  wen-,  in  the  writer's  judjniieQt,  casual  and 
without  result 

Her  reasoning  was  nonnal  and  I<»gical.  The  only  data  required  on  the  nxrordfl 
was  statistical  which  was  to  be  interpreted  iu  all  probability  by  an  office  clerk 
primarily  c«tncerue<l  in  checking  statistics  rather  than  interpreting  the  quality 
of  the  s«'rvicf  and  (he  results  ohtaine<l.  Theretore.  if  she  were  to  upl^ear  effi- 
cient tin-  nnmlx^rs  must  be  ;:«*nerous ;  and  in  order  to  do  this  liuiiestly- -and  she 
was  h»fruiinlously  honest — much  territory  must  Ik?  cjvercd  and  many  carniM 
visited  in  a  day't*  work. 

It  was  plain,  therefore,  that  the  records  required  in  no  way  suggested  to  the 
worker  a  standard  of  effective  service  and  offered  Uo  data  upon  whicli  to  base 
eouclusions  as  to  the  end  results.  On  the  contrary,  they  rather  i>erulciously 
sugyented  that  the  standard  required  waa  a  large  number  rather  than  line 
service. 

The  following  entries  coi>ied'at  random  from  the  office  copies  of  a  field 
matron's  report  iixiicatetl  the  content  of  the  visit  and  data  recorded  and  the 
futility : 

(1)  Wednesday:  Visited  the  sick  and  gave  them  light  nourishment. 
Thursday :  Called  doctor  to  attend  to  J I., .     Quilt  piet.-es  given  to  six 

of  the  women. 

Friday:  Visits  made  to  a  number  of  the  homes.  Special  attention  given  to 
the  .sick. 

Saiurady :  Treated  those  suffering  from  sore  eyes.  Assisted  several  young 
women  to  mutch  quilt  pieces  and  put  together.  "  Gave  out  medicine  to  some 
that  were  sick. "     "  Sore  eyes  treated." 

(2)  Monday:  Visited  homes,  treated  eyes. 
Tuesday:  Visited  homes,  treated  eyes. 
Wednesday:  At  home  to  Indians;  sewing  afternoon. 
Tliursilay :  Sewing ;  made  dress  for  Hilda. 
Friday :  Visitetl  homes.     Gave  medicine  to  sick. 
Saturday  :  General  inspection  of  sick. 

Accoidiug  to  her  statement  treating  eyes  consisted  of  using  argyrtd  for  all 
cases. 

Cooiteratwn  icith  medical  service. — ^The  physicians  generally  considered  the 
field  matrons  as  negative  in  connection  with  their  work.  In  most  instances  the 
work  was  carried  (Ui  independently,  with  an  ajtparently  tacit  understanding  that 
neither  should  molest  the  other.  There  were  a  few  exceptions  at  both  extremes. 
In  oiie  district  on  a  reservation  there  was  active  ctKjperalion.  while  in  the  other 
two  districts  on  the  same  reservation  there  was  active  antagonism. 

One  dun's  routine. — The  following  outline  of  a  nioiiiing  siji'iit  with  one  Held 
matron  demonstrated  her  interpretation  of  her  position  and  her  responsibilities 
and  the  futility  of  her  work.  Arriving  one-half  hour  later  than  the  appoint- 
ment, she  explained  to  the  writer  that  she  wa.^  detainiHl  by  a  iiatient  who  called 
at  her  lumie  flO  minutes'  walk  from  the  dtxtor's  t.llice).  Th"  woman  liad  a 
lame  shoulder,  and  it  took  her  some  time  to  d<"cide  whether  it  was  u  disloca- 
thm  or  rheumatism.  She  finally  diagnose<l  it  ui*  rheunmtism.  pivs<-riJH-d.  and 
gave  sodium  salicylate,  and  sent  her  patient  home  without  referring  her  to  the 
doctor. 

nome  No.  J. — The  family  consisted  of  father,  mother,  and  a  schoolboy,  sent 
home  from  the  boarding  school  two  we<-ks  earlier  with  advanc«'d  tnliorculosis. 
lie  was  lying  on  a  pile  of  lilankets  on  the  ground  close  lo  the  camp  lire  in  the 
tepee.  1"h<-  mother  was  roasting  some  jmmpkin  and  boiling  her  coffee  over  the 
smoky  fire  while  the  breeze  from  the  open  flap  in  the  tepee  raistd  a  (■l«)ud  of 
a.shes  in  the  air  at  frequent  intervals. 

The  writer  confessed  that  she  had  visited  the  camp  the  evening'  lufoir  mid. 
on  askin;.'  the  boy  wh.it  ho  ati'.  bad  l.-arn.'d  lb:il  it  was  very  little.  On  being 
questioned  as  to  what  he  would  like,  he  replied  s..up  aild  milk.  Hut  the 
mother  had  neither.  As  Ih.'  boarding  school  was  near,  it  seemed  iH-rfretlv 
feasiltle  t(»  secure  milk  and  meat  for  the  soup.  The  prin<l|Nd.  inndi  inlen-sted 
in  the  boy.  had  said  that  lie  could  easily  sujtply  both  if  tbo  Jltld  matron  would 
arrange  .some  plan  to  get  the  supplies  to  the  family. 

This  plan  was  presented  by  tl»e  writer  to  the  field  matron  and  to  the  father. 
On  the  lattiTs  agreeing  to  go  each  day  to  the  .school  for  tlu>  nu-at  and  milk  and 
also  to  put  the  boy's  bed  out  in  the  smishlne  ever.v  ila.w  there  seemed  to  i»e  ^ome 
hope.  Nothing,  of  course,  would  be  arconiplished  willumt  close  follow  up. 
The  field  matron,  however,   denied  nil   res|H>nslblllty   and   maintainid   that    the 
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hoy  belonged  to  the  boarding  school  and  was  therefore  the  business  of  the  doctor 
at  the  school  and  not  hers.  Furthermore,  sh*'  had  seen  enough  tuberculosis  to 
know  that  one  never  recovered  when  he  reached  that  stage.  In  short,  what  was 
the  use? 

This  fatalistic  attitude  so  general  among  the  field  matrons  was  most  <Us- 
couraging.  Where  the  trained  nurse  fights  to  the  end  with  a  certain  faith  and 
with  the  knowledge  that  at  times  one  wins  even  in  apparently  hopeless  cases, 
the  field  matron  knows  that  there  is  no  use  in  making  the  struggle.  Not  because 
she  cares  less,  but  because  she  lacks  the  technical  skill  and  the  qualifications 
to  handle  the  situation  intelligently  and  conseyueutly  feels  utterly  helpless  and 
hopeless. 

Family  No.  2. — The  family  was  outside  the  tepee.  The  field  matron  inquired 
if  everyone  was  well  and  made  a  friendly  visit.  Apparently  there  were  no 
problems  but  on  getting  ready  to  move  on,  the  writer  asked  permission  to  see 
inside  the  tepee.  The  privilege  was  granted  and  a  little  girl  of  five  or  six  was 
found  lying  on  the  floor  huddled  in  her  blanket.  The  mother  admitted  that  the 
child  was  ill,  and  the  field  matron,  after  a  cursory  examination,  announced  that 
she  hatl  flu  and  promised  to  bring  some  me<licine  the  next  day.  She  made  no 
effort  to  make  her  more  comfortable,  and  gave  no  advice  and  did  not  suggest 
having  the  doctor. 

Family  No.  3. — The  patient  was  a  little  boy  with  impetigo  whom  the  field 
matron  had  been  treating.  The  spot  was  cleaned  up  and  ointment  and  bandages 
applied  very  well.  Two  cases  of  trachoma  in  the  same  family  were  left  un- 
treated and  apparently  not  even  noticed. 

Family  No.  4. — A  young  man,  wife,  and  1-year-old  baby.  The  field  matron 
said  that  she  had  visited  this  family  several  times  and  informed  them  that  the 
baby  had  a  broken  back  and  that  it  could  not  recover.  She,  however,  had  left 
castor  oil  and  some  liniment.  She  said  that  she  had  told  them  to  take  the 
baby  to  see  the  doctor,  but  they  never  had  and  she  regarded  it  as  of  '"  no  use 
anyway."  After  some  persuasion  it  was  arranged  to  take  them  to  the  doctor 
that'afternoon.  The  doctor's  diagnosis  was  a  tubercular  spine  and  a  tubercular 
abscess. 

Family  No.  5. — Near  the  boarding  school  the  writer  had  visited  a  camp 
early  in  the  morning  and  found  a  young  man  and  his  wife,  both  of  whom  had 
left  boarding  school  within  a  few  years.  The  husband  had  been  working  outside 
the  reservation,  but  hearing  that  his  wife  was  ill,  he  gave  up  his  work  and  came 
home.  The  wife  was  pregnant  and  was  apparently  suffering  from  some  acute 
infection,  having  a  high  temperature.  It  was  therefore  suggested  to  the  field 
matron  that  she  might  be  able  to  help  them  but  when  she  learned  that  the  case 
had  been  reported  to  the  doctor,  she  decidetl  that  if  it  was  the  do<Jtor'a  case^here 
was  no  need  for  her  to  stop,  so  the  camp  was  passed  by. 

"While  this  particular  field  matron  possibly  represented  a  higher  degree  of 
self-sufliciency  than  the  average  whose  work  was  observed,  there  was  a  very 
general  custom  among  the  field  matrons  of  diagnosing  and  treating  what 
seemed  to  them  minor  ills  or  hopeless  cases  without  referring  them  to  the 
doctor  and  then  carrying  out  his  prescribed  treatment.  The  field  matron  never 
represented  the  type  of  service  which  is  given  by  a  public  health  nurse ;  teach- 
ing by  demonstrations  and  supervising  while  the  family  repeats  the  demon- 
stration ;  spending,  if  necessary,  two  hours  in  a  home,  and  returning  the  next 
day  to  add  a  little  more  to  the  first  demonstration,  until  she  has  developed  both 
interest  and  cooperation.  However,  without  the  technical  knowledge  and  a 
certain  ability  to  teach,  which  comes  only  through  training  and  experience,  it 
is  unfair  to  expect  the  field  matron  to  render  this  kind  of  sei"vice. 

On  the  same  reservation  an  infant  with  enteritis  had  been  treated  for  several 
days  by  another  field  matron  without  consulting  the  doctor.  The  patient  grew 
worse  in.>Jtead  of  better  and  finally  the  field  matron  invited  the  doctor's  co- 
operation, only  to  be  told  that  as  long  as  she  had  carried  the  case  for  several 
days  lie  tliought  that  she  had  better  finish,  which  took  a  short  time,  for  the 
baby  died  within  a  few  days.  In  another  case,  the  doctor  was  called  to  see  a 
young  mother  and  found  both  breasts  inflamed.  He  applied  medicine  and  com- 
pression bandages  to  prevent  the  fonnation  of  ab.scesses.  He  returned  in  two 
days  to  find  that  the  field  matron  had  also  assumed  the  responsibility  of  treat- 
ment but  of  a  quite  different  type.  Anxious  to  do  something  to  make  her  patient 
more  comfortable,  she  had  applied  hot  flaxseed  poultices  and  so  succeeded  in 
inducing  supuration.  This  meant  that  the  mother  could  not  nurse  the  infant, 
which  in  turn  meant,  as  it  almost  invariably  does  with  these  Indian  babies,  that 
.the  baby  died. 
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Contract  irUh  thr  irork  of  the  public  he^ilth  nurse. — On  om*  resjTvatloii,  the 
Held  inalroii  covered  her  entire  reservation  on  horseltaek.  rldintc  as  much  as  40 
miles  ill  (Hie  day  at  times.  TIds.  iiowever.  she  exitlainetl.  necessitated  resting 
the  following'  <lii.v  and  also  matle  frtijiu-nt  visits  at  iivi'Ut  distaiics  imi>osslhle. 
Several  days  were  spenl  by  the  wiiter  with  Imt  in  the  homes.  Her  visits  were 
cntirt'ly  of  tlie  fricndly-neiuhhor  type  and  without  aim.  In  one  caraj*.  an  old 
womaii  said,  throuuh  our  interpreter:  "She  comes  here  all  the  time  and  we 
never  know  what  she  wants.""  This  remark  fairly  indicated  the  attitude  o(  the 
families  in  general.  In  spite  of  the  fact  that  she  had  been  on  the  same  n-ser- 
vation  visiting  the  siime  families  for  eight  years,  few  .seemed  to  know  just  whj' 
sl'ie  came.  Her  early  exi>erience  as  clerk  in  a  bakery  store  and  seamstress  In  an 
institution  gave  her  little  |ireparation  for  this  type  of  work  and  she  had  l>een 
unnlih'.  apparently,  to  acquire  in  that  length  of  time  sufhcieiit  knowhilge  of 
the  language  of  tlie  tribe  to  carry  on  a  simple  conversation  with  them. 

This  same  reservation  was  revisited  seven  months  later.  A  lied  Cross  nurs«*, 
witli  training  and  experience  in  public-health  work,  had  been  working  with 
tliese  same  families  for  six  months.  Every  family  visited  not  only  knew  why 
she  came  but  each  had  a  problem  for  her.  An  old  grandmother,  riding  her 
horse  to  the  trading  i»ost,  stop|)ed  the  nurse  on  tlu'  roadside  and  insisted  ui>on 
showing  her  swollen  knees  and  elbows.  She  di'mamled  medicine  and  at  the 
.same  time  askeil  the  nurse  to  go  to  their  camp  .several  miles  away  to  see  a 
granddaughter  who  was  sick.  The  young  woman  was  visited  as  she  had  been 
frecjuently.  She  had  lub«'rculosls,  in  an  inci|»ient  stage,  and  was  found  lying 
(piietly  in  her  bed  which  iiad  been  arranged  in  the  oikmi  air,  shaded  by  a 
shelter  made  of  branches,  bilie  was  using  a  si)Utum  cup,  the  only  one  seen  In  an 
Indian  iiome.  tlumgh  many  patients  with  advanced  tuberculosis  were  visited. 
The  nurse  taught  the  mother  to  prepan-  hot  nmlted  milk  for  her  daughter  over 
the  camp  lire.  She  si)eni  half  an  hour  instructing  the  patient  about  diet  and 
general  hygiene.  She  discussed  the  reservation  news,  and  iiromising  to  return 
soon,  she  left  the  patient  encouraged  and  happy. 

At  the  next  camp,  the  regular  patient  was  a  1-year  old  baby  with  »  dis- 
charging ear.  The  mother  held  the  baby  while  the  nurse  irrigale«l  the  ear. 
the  father,  older  brcither,  and  two  small  sisters  all  intently  watched  the  pro- 
cedure. 'J'he  nurse  was  able  t(^  do  as  mucii  teaching  as  a  nurse  ordinarily  can 
in  any  foreign  f.imily.  The  liealth  of  eacii  mendier  of  tlie  family  was  discu.ssed 
and  advice  given,  though  none  of  the  family  siM)ke  more  than  a  few  words  of 
English.  The  nurse  lia<l  ac«juired  a  mixture  of  Spanish  and  Apache  which 
si'emetl  to  serve  all  pnrpo.ses  and  wlucli  ddighied  tlie  old  ladies  especially. 
The  n»irs*e  later  explained  how  she  had  gained  tlu-  confidence  of  this  family. 
On  Ijer  iir<t  viJ'It  to  the  honn  .  ;  he  had  f.uii'!  the  l.aby  v.i.h  the  ilischarging  ear. 
Tiie  father  had  refused  lo  lei  lier  treat  it,  being  skeptical  of  white  nuins  treat- 
ment. Instead,  he  [u-otluced  a  sick  lamb,  whh-li  she  dosed  with  castor  oil.  On 
her  next  visit  she  found  the  lamb  recovered  and  the  contldt-nce  of  the  father 
and  the  entire  family  won. 

In  another  camp  we  visited  a  young  lM>y  al>out  l(i  years  old  who  had  l»een 
reported  to  the  nurse  by  one  of  the  nelghlnirs.  The  d<»ctor  had  been  to  see 
him  but  tile  boy  had  run  away  when  he  .saw  the  d(H-lor  approaching.  Tlmt 
ended  the  case.  As  we  drove  ui>.  he  again  ran.  The  nurse  ran  after  him, 
catching  him,  led  liim  ba<k  by  ibe  hand.  He  had  tuberculous  cervical  glands 
brctken  down  and  disciiarging  iirofusely,  whi<h  were  without  any  kind  of  a 
dressing  or  bandage.  His  shirt  collar.  In  disgusting  condition,  was  constantly 
rubbing  the  open  sores,  .\fter  the  neck  was  cleaned  aiul  dressed,  arrayed  In  a 
clean  shirt  (which  thi'  ntirse  demanded  from  the  mother),  liie  boy  smiled  and 
said,  "  lluena  ! '" — an  eiiuivalent  for  thank  you.  The  nurse  remarked  irium- 
])iiantly,  "The  next  tim«>  he  wont  run  away,  and  i)erhaps  after  the  third  visit 
I  can  induce  liini  to  let   the  doctor  oiK'rate." 

Two  .M'ling  mothers  with  Ibeir  lirst  jiabirs  were  visited.  They  were  both  irlrls 
who  had  biH'ii  away  to  sch<»ol  and  were  eager  to  l'«)llow  instnutions.  Tlie  l)aliles 
were  examined,  bolii  were  spotU'ssly  clean.  The  mothers  with  great  pride  as- 
sured the  writer  that  they  bathed  their  babies  every  day,  that  their  babies  were 
never  swaddhnl  and  were  ptil  to  sleep  with  windows  open.  Tlu'se  wonien  repre- 
sented two  of  the  few  families  living  in  liousi's  with  windows  The  nurse 
praised  them  for  their  tidy  houst's  ami  for  their  ch>an  babies  for  tiiey  netnh'd  the 
constant  encouragement  if  tliev  were  not  to  revert  to  the  W!i\s  of  their  mothers. 

Probably  the  most  rennirkabl(>  element  in  contrast  between  the  visits  of  the 
Held  nuilron  and  the  nur.se  tt»  the  same  families  was  the  uiKiuestiomible  evidence 
of  the  discrinilnation  of  thest'  families  between  the  two  workers.     They  knew 
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why  the  nurse  came,  for  she  aetuallj'  did  somethiug  for  them  aud  they  realized 
that  she  knew  how  and  what  to  do.  She  was,  moreover,  interested  in  tliem 
sufficiently  to  learn  tlieir  hiuguage  iu  order  to  understand  their  family  prob- 
lems. An  Indian  whom  we  met  in  the  trading  jjost  took  this  nurse  .soundly  to 
ttisk  beeau.se,  as  he  said,  she  had  not  been  to  his  camp  for  10  days  and  his 
daughter  was  ill.  She  iu  turn  .scolded  him  for  not  having  come  for  her  aud  he 
agreed  to  let  her  know  the  next  time  anyone  was  ill. 

However,  this  nurse  realized  that  no  miracles  could  be  wrought  in  a  short 
time  and  she  was  deeply  di.scouraj;ed  be<ause  she  seemed  to  be  accomplishing  so 
little.  The  Indian's  likin;;  for  his  own  way  of  living  seemed  more  deeply  rooted 
than  that  of  any  of  our  foreign  born  niul  he  seemed  little  interested  in  our 
hytrieuic  advice.  He  was,  apparently,  very  appreciative  of  any  care  of  the  sick 
in  his  family,  provided  the  patient  improved  and  recovered.  The  actual  nursing 
care  of  the  sick  in  their  homes  is  with  the  Indian  as  with  all  other  races  the 
surest  foundation  ui>on  which  to  build  for  educatitm  in  prevention  of  disease 
aud  hygienic  living. 

ISuDinidri/. — The  observation  of  the  work  of  the  field  matron  on  various  reser- 
vations indicated  conclusively  that  there  are  serious  and  grave  omissions  in  her 
method  of  work.  Her  lack  of  adeciuate  preparation  and  .self-confidenci'  due  to 
Iier  inability  to  conceive  of  the  full  responsibilities  in  dealing  with  such  prob- 
lems as  tuberculosis  and  child  hygiene  were  insurmountable  obstacles.  Her 
work  was  cur.sory  and  ineffective,  becau.se  of  incompetence,  inexi^erience.  and 
lack  of  fundamental  knowledge  iind  not  because  the  desire  to  serve  was  lacking. 
Enthusiasm  was  usually  notably  absent,  in  all  of  her  work,  because  enthusiasm 
comes  <mly  with  the  consciousness  of  success,  or  at  least  with  faith  in  one's 
methods.  Moreover,  whatever  may  have  been  her  natural  ability  and  however 
thorough  her  preparation  may  have  been,  it  was  evident  that  the  success  of  her 
Work  depended  largely  upon  how  it  was  organized  and  dire<'ted.  Many  factors, 
outside  of  her  ct»ntrol.  had  a  direct  and  potent  influence  upon  her  work.  A  well- 
trained,  thoroughly  experienced  nurse  would  find  it  difticult  to  secure  com- 
mensurate returns  for  her  efforts  under  the  same  plan  of  organization  in  which 
the  field  matron  worked.  She  must  have  sui:>ervision  and  direction  from  a 
l>erson  who  is  an  authority  in  her  field.  She  must  have,  if  her  work  succeeds 
in  a  lartre  degree,  competent  medical  advice  and  hospital  facilities. 

OUTING    MAT150N     SERVICE 

The  outinti'  matron  acts  in  the  coml)inod  c:ipacity  of  employment  agent,  social 
director  and  a  sort  of  probation  officer. 

DiNfrihiition  <nid  hr;f(nik:(itlon. — Groups  of  school  girls  were  placed  on"  in 
homes  where  liiey  secured  room  :  nd  board  in  exchange  f<  r  certain  household 
services  while  attending  public  schools.  Several  visits  to  these  homes  were 
made  with  the  outing  uuitron  who  kept  close  watch  upon  the  schmd  attend;inee. 
their  living  conditions  and  recreation.  One  .school  maintained  the  same  responsi- 
bility over  the.se  girls  as  it  assumed  for  the  pupils  housed  in  the  Iwarding 
school,  but  the  direction  of  the  class  room  work  remained  with  the  public 
.school  authorities. 

The  investigation  of  the  work  of  these  matrons  was  admittedly  superficial, 
but  the  writer  gained  the  impression  that  the  plan  seemed  to  produce  admirable 
results,  judging  from  the  physical  condition  and  apparent  contentment  of  those 
girls  who  were  seen  in  the  homes  and  at  the  sc-hoo.ls.  Living  as  they  did  in 
normal  f:imilies.  under  excellent  conditions,  they  seemed  to  have  develoiied 
initiiitive  and  self-expression  and  to  have  retained  the  buoyancy  of  youth — in 
short  to  have  developed  the  qualities  which  institutional  life  inevitably 
represses. 

In  one  of  the  homes  visited,  a  benutiful  KJ-ycar-old  Navajo  girl  was  at  home 
alone  with  the  supervision  of  two  small  children.  She  greeted  us  at  the  door 
and  invited  us  into  the  living  room  with  all  the  dignity  of  a  well-trainetl 
s-ervant,  and  then  sat  down  and  visited  with  all  of  the  ease  of  a  gracious 
hostess.  When  one  visualizes  her  background,  the  tyi)ical  Navajo  "  hopan." 
the  most  primitive  home,  looking  like  a  huge  beehive  built  of  logs  and  mud, 
in  the  midst  of  desert  space,  the  adaptability  and  educability  of  the  Indian 
child,  or  at  least  of  this  particular  child  when  placed  in  normal  family  and 
school  life  can  not  lu^  questioned.  During  the  summer  months,  many  more  of 
the  school  girls  were  placed  out  under  the  suijervisioii  of  the  outing  matron 
and  were  paid  wages.  They  learned  .•something  of  making  and  spending  their 
own  money  to  the  best  advantage,  as  well  as  housekeeping  methods.     She  ar- 
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ranged  recreation  for  them  and  regular  entertalnmeuts  were  given  for  ibem 
at   the  nearby   Indian   boarding  school. 

The  work  of  anotlior  outing  matron  not  directly  roniiected  with  a  boarding 
school  was  limited  largely  to  employment  of  Indians,  both  men  and  women, 
living  in  ii  c-ertnin  city  or  in  the  outskirts.  Spk'n<lid  w»>rk  was  being  done,  but 
one  regretted  lliat  more  emphasis  was  not  placed  u|>f>n  recreational  work.  A 
constructive  effort  to  help  the  Indians  to  find  themselves  in  the  new  experience 
of  city  life  seemed  to  be  greatly  neede<l.  The  group  consisted  largely  of 
Indians  \\ho  had  finished  their  school  work.  It  was  found  that  the  county 
health  center,  tlie  associated  charities,  the  county  demonstration  agent,  con- 
nected with  the  home  economics  department  at  the  State  university,  and  no 
doubt  other  local  agencies,  were  all  doin;:  .some  work  with  the  Indians  in  and 
about  this  city.  However,  none  of  these  agencies  knew  that  the  Indian  Hiireau 
had  a  field  worker  in  the  city.  With  the  exception  of  her  contact  with  the 
public  .schools,  this  outing  matron  kejit  her  work  (ntirely  within  the  Indian 
group  and  cooperated  only  with  the  agency  employees.  She  was  doing  con- 
scientious work,  but  the  value  of  her  work  could  have  been  intensified  by  con- 
ferences with  local  agencies  whereby  all  of  the  advantages  offered  by  the  com- 
munity might  have  been  secured  for  the  Indians. 

In  anotlier  large  city,  the  iK)sition  had  recently  been  tilled  by  an  Iixlian 
woman  who  was  pregnant  anil  who  had  the  entire  care  of  her  child  less  than 
two  years  old.  Her  exjK'rience  in  the  service  had  been  purely  clerical,  and 
she  was  having  a  diflicidt  lime  to  lind  herself  in  the  city.  She  was  working 
without  guidance  or  suitorvision.  and  without  tradition,  as  no  records  were 
left  by  her  pre<le«e.s.sor.  Iler  comprehension  of  the  position  was  pathetic  and 
the  service  had  small  promise  under  her  direction. 

While  public  health  exi)erieiice  would  furnish  valuable  equipment  for  this 
position,  the  primjiry  need  is  training  in  social  work.  The  position  seemed  to 
offer  an  exceptionaroi)i)ortunity  to  .secm-e  the  cooi:eration  of  Iwal,  county,  and 
State  agencies,  not  only  for  the  group  of  Indians  (probably  300).  in  the  city, 
but  also  for  those  on  the  near-by  reservation.  This  .service  seemed  to  offer 
great  opportunities.  With  employees  who  possess  vision  and  traiidng.  the 
service  would  un«loubledly  lead  to  further  develoi>meuts  which  would  have 
a  very  telling  effect  upon  the  homes  and  family  life  on  the  reservations  as 
well  as  in  the  small  groups  colle<-ted  in  the  cities. 

NEED    FOR   COOPERATION    WITH    COUNTY    AND    STATE    AGENCIES 

The  Mission  Indians  in  Southern  California  represented  a  health  problem 
different  from  any  of  the  other  groui)s  included  in  this  study.  Twenty-nine 
small  reservations  were  scattered  through  two  counties.  In  addition,  many 
Indians  lived  outside  of  the.se  reservations.  Some  were  citizens  and  many 
still  wards  of  the  Government.  Many  oi'  the  children  were  in  the  public  schools 
and  their  families  were  constantly  in  contact  with  tlie  white  communities. 
The  only  hospital  facilities  available  were  the  county  hospitals,  in  which  a 
limited  iuunlter  of  Indians  were  received.  This  plan  of  using  county  hospitals 
seemed  much  more  desirable  as  offering  better  facilities  for  care  than  could 
be  maintained  by  an  agency  hospital  lor  such  scattered  groups.  In  the  writer's 
judgment,  the  best  plan  for  a  Held  nursing  service  could  best  be  worked  out  in 
cooperation  with  the  county  public  health  nursing  service,  both  counties  having 
well  organized  agencies  ready  and  willing  to  cooiKnale  with  the  Indian  agency. 
The  State  tubeiculosis  association  and  Slate  department  of  health  as  well  as 
the  connly  agencies  realized  the  impossibility  of  dealing  with  the  health  prob- 
lem of  either  the  Indian  |iopulation  or  witli  the  white  population  as  separate 
and  distinit  problem.s.  Yet  there  was  little  cooperation  ami  no  coordination 
of  plaiis  or  efforts. 

CuAi'TEE  VI. — The  Two  Experiments  in  I'l ui.ic  Health  Nubuino 

The  Jicarilla,   Pine  Illdge.   and   Rosebud  Reservations   were  chosen  as   the 

sites  for  two  public-heallli  nursing  demonstrations  because  they  presentinl 
different  conditions  and  stages  of  development  of  Indian  life.  The  two  nurses 
assigned  by  the  American  Ued  Cross  were  expected  to  devehip  such  lypt's  of 
public  health  nursing  service  as  seemed  feasible.  For  assistance  and  direction 
in  all  matters  concerning  public  health  nursing,  the  nur.si's  looked  to  the 
American  lied  Cross  I'ublic  Health  Nursing  Service  and  were  instructed  to 
report  to  the  national  director  of  this  serviie  jterlodically  and  through  her  to 
the  Commissioner  of  Indian  Affairs.     At   the  ageiuy   they  becimu'  c(M>ix>ratinK 
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members  of  the  staff,  making  a  similar  report  to  the  superintendent  of  the 
agency  and  consulting  with  him  about  the  development  of  their  work. 

Under  this  arrangement,  public  health  nursing  had  been  carried  on  for  15 
months  on  Ilosobud  and  Jicarilla  Reservations  and  was  still  in  operation  at  the 
time  this  report  was  written.  ^Ul  service  at  Pine  Ridge  was  discontinued  after 
two  months'  trial,  which  proved  that  physically  it  was  impossible  for  Miss  Gregg 
to  serve  a  territory  72  miles  in  width  and  216  miles  in  length. 

Both  nurses  undertook  this  pioneer  work  without  any  set  program.  Both 
were  free  to  develop  so  far  as  possible  whatever  public-health  nursing  service 
would  most  effectively  aid  the  Indians.  Mi«s  Gregg,  on  Ro.sebud,  developed  a 
program  of  health  education  largely  because  of  the  extensiveness  of  the  terri- 
tory, the  great  number  of  people  residing  on  the  reservation,  and  the  fact  that 
certain  social  groui)s  existed  through  which  such  a  program  could  be  carried 
out.  Miss  iStoU  at  Jicarilla  on  the  other  hand  had  almost  a  clear-cut  program 
of  visiting  nursing,  due  to  the  pressing  need  for  such  service  and  the  lack 
of  resources  necessary  to  make  any  other  program  effective. 

Miss  Gregg's  work  was  quite  generalized.  It  included  assistance  to  the 
agency  doctor  with  routine  medical  examinations  of  school  children ;  individual 
instruction  in  home  care  of  the  .sick  and  of  babies ;  group  instruction  in  health 
and  hygiene  to  members  of  the  Motherhood  League  and  to  school  children; 
health  talks  at  picnics  and  holiday  gatherings;  arrangements  for  four  State 
tuberculosis  diagnostic  clinics;  special  efforts  to  secure  both  diagnosis  and 
treatments  for  trachoma  cases ;  siJecial  efforts  to  secure  the  correction  of 
physical  defects  in  .school  children,  such  as  the  removal  of  enlarged  and  diseased 
tonsils,  care  of  bad  dental  conditions ;  arrangements  for  hospital  care  in  nearby 
cities  for  patients  who  could  not  be  adequately  cared  for  at  the  reservation 
hospital ;  and  the  establishment  of  a  health  station. 

Miss  StoU's  work  included,  to  a  very  limited  extent  only,  assistance  with  the 
medical  t'xamiuation  of  school  children ;  considerable  assistance  at  the  hospital ; 
assistance  at  the  mission  school  during  epidemics;  much  bedside  nursing  and 
instruction  in  care  of  the  sick  and  the  care  of  babies  in  the  homes. 

Both  nurses  had  the  whole-hearted  support  of  their  respective  agency  superin- 
tendents and  received  only  the  most  courteous  and  friendly  treatment  from  the 
two  agency  staffs. 

Both  nurses  in  accordance  with  sound  public  health  nursing  principles  sought 
to  find  the  sources  of  ill  health  and  the  means  of  its  elimination.  An  Jumi- 
nating  account  of  the  work  dcme  by  these  nurses  may  be  gleaned  from  their 
narrative  reports  and  occasional  letters.  These  reports  and  letters  show  where 
the  nurses  found  encouragement  for  their  work  and  where  they  found  obstacles. 
They  show  what  could  be  accomplished  as  well  as  what  needed  to  be  done. 
They  furnish  at  least  two  examples  of  the  good  which  might  result  from  public 
health  nursing  and  offer  two  proofs  of  its  acceptability  to  the  Indian.  Through 
excerpts  from  these  reports,  it  is  possible  to  present,  briefly,  the  high  points 
in  the  experience  of  both  nurses  and  to  see  health  conditions  on  the  two  reser- 
vations as  they  appeared  to  these  two  experienced  nurses. 

HEALTH    CONDITIONS    IN    GENERAL 

General  descriptive  sentences  such  as  these  appear  :  "  Rheumatism  and  failing 
eyesight  are  the  chief  elderly  complaints."  "  I  have  caught  up  many  frank 
cases  of  tuberculosis  among  the  adults  and  many  suspects.  The  babies  with 
sore  and  dirty  heads  are  legion.  Itch  and  imiietigo  run  riot."  "  There  is  so 
much  rheumati.'^m  and  heart  trouble  here  and  we  have  many  flourishing  tonsil 
cases.     And  so  the  vicious  circle  continues." 

There  are  comments,  such  as  the  following,',  which  .shu.v  that  the  present-day 
crusade  for  child  care  had  not  yet  reached  the  Indian  mother : 

"  We  have  three  new  wrinkled  Apaches.  They  are  sui-viving  the  smears  of 
Indian  medicine  and  will  eventually  look  like  babies.  ♦  *  *  Wearing 
miniature  copies  of  their  mother's  dresses,  they  are  tightly  wnipped  in  a 
blanket  that  is  bound  by  thongs  of  buck.skin  or  cowhide.  Twt)  or  three  times  a 
day  they  are  allowed  to  kick,  so  thev  walk  much  later  than  our  ctiil- 
dren     *     *     *." 

******* 

"We  have  had  many  sick  babies"  (one  Is  dying),  causetl  largely  by  improper 
feeding.  The  old  grandmothers  are  lovable  but  are  responsible  for  a  great  deal 
of  sickness.    They  take  a  gi-eat  deal  of  care  of  the  children,  and  varied  is  th» 
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di«'t  thnt  they  give  to  them,  niiifrini:  widely  fmiii  half-ru;isto<l  corn,  raw  fruit, 
anil  coCfee.    It's  surely  the  survival  <»f  the  fittest." 

•  ••«*•• 

*'  Up  to  10  months,  tlie  babies  do  pretty  well,  but  the  mothers  look  very  sadly 
in  need  of  extra  nourishment.    After  about  18  months  the  babies  begin  to  fail." 

B.VCIAL   CH.VBACTEBISTICS    INFLUENCE    HEALTH    PBOBI^MS 

These  excerpts  show  some  of  the  inborn  iharueteristles  and  habits  which 
intluenced  ilie  Indian  liealth  ijroblem : 

"  In  a  lunilicr  cauip  near  l»y  there  are  live  cast's  of  typlmld.  and  we  have 
two  cases  anioiij;  ilie  Indians.  •  *  *  It  is  very  diflicult  to  make  the  Indians 
uuderstantl  tlie  value  of  relaxation.  l»«H-ause  they  fe<>l  that  when  they  lie  down 
they  are  ready  to  «lie.  •  ♦  ♦  When  the  Indians  feel  a  bit  better  they  stop 
usinjr  our  meilicine.  Also  when  they  fin-i  worse  they  stop  it,  l»e(iinse  it  has  not 
imitiediately  cured  them.    So  the  <iuestion  is,  When  do  they  take  itV" 

"  •  *  ♦  The  boys  all  imitate  the  convent ii>nal  nioviny-picture  wild  west 
here.  *  •  •  Amonfr  them  there  is  a  iM)pular  idea  that  if  you  niv  a  'cow- 
boy' you  dtm't  go  to  the  liosjiital  for  treatment  of  w<»unds  ami  .sores.  There- 
fore there  are  twice  as  many  lioys  to  treat  as  girls,  and  the  sores  are  twice  as 
dirty.  Among  the  girls  the  |M>or  |iosture  is  due  to  a  certain  attitude  of  .shame, 
which  is  partly  modesty,  and  the  i)roiH'r  thing  in  a  woman  among  strangers. 
They  hang  their  heads  and  answer  in  whi.spers  or  not  at  all." 

"The  field  matron  and  I  have  made  .several  trips  on  horst^back  to  the  poorest 
and  best  tyi>e  of  Indian  homes.  With  one  exception,  we  always  found  the 
squaws  'just  a-sitting  still.'  Usually  they  woulil  be  near  the  adolnj  fireplaces 
with  their  frying  pans,  dishes,  am)  foctd  on  the  ground  l)eside  them,  so  that  it 
was  quite  simple  to  do  the  household  claires  and  "just  sit.'  The  women  will 
be  the  greatest  iiroblem.  Cor  they  stay  at  home,  forgetting  whatever  schooling 
th(y  may  have  had,  keeping  the  standanl  of  living  at  low  el>b.  There  is  no 
relation  between  the  school  life  and  the  home  life.  .Vt  scIkmiI  the  cliiltlren 
sleep  in  separate  be<ls,  havi'  attractive,  clean  clothes,  sit  at  tables,  and  have 
nourishing  food.  At  the  end  of  the  school  term  they  return  to  their  homes. 
wher(>  they  can  not  carry  on  or  use  any  of  the  ideas  they  may  have  aetpiired 
because  there  are  none  of  the  simplest  refinements  of  lifi'.  This  differeni*e 
ought  to  be  l»ridge<l  in  some  practical  way.  The  chiWlreu  can  not  hut  shed  their 
school  habits  with  the  sch<M»l  clothes,  and  their  tentlency  is  to  revert  (piickly 
to  type     *     •     *." 

CONDITIONS    AMONG    SCHOOL    CHILDREN 

The  physical  condition  of  the  scliool  children  was  frequently  cv>mmente<l 
upon  : 

"  Three  weeks  were  spent  at  the  Government  lM>arding  school.  Two  lnnidre<l 
and  thirty  children,  ranging  from  (5  to  l.s  years,  were  examined.  The  first 
thing  that  struck  me  was  the  difference  between  whiti'  and  Indian  children. 
The  Indian  <ai  this  resenallon  .shows  sujierior  dental  conditions  and  fewer 
cases  of  bad  oral  hygiene.  Their  throats  are  snuill.  and  then»  are  more  and 
larger  tonsils.  Most  of  the  tonsils  show  'ims  pcK-kets"  quite  i)lainly.  There 
seem  to  be  two  cla.ss*^  of  eye  infection,  one  a  chronic  conjuiu-tiviiis  which 
seems  to  inconveni<'nce  the  child  very  little.  Such  cases  usually  admit  a  his- 
tory of  '.sore  eyes'  in  the  near  i»asl.  The  other  class  seems  to  be  an  aciue 
exacerl)ation  of  the  chronic  ♦  ♦  ♦  .  This  unloiiunate  condition  |>revails 
among  the  preschool  chiliir<'n  also.  There  is  a  fairly  large  group  of  ar» 
rested  tubercular-gland  cases  at  the  school  who  rarely  gain  weight.  TheJ 
are  to  have  some  siHH'ial  nourislnnenl  between  meals.  While  at  the  hoardinji, 
school  I  belfKMl  their  school  nurse  give  treatments  to  some  tJO  children  each 
day     •     ♦     *." 

"The  tuberculosis  chiiilren  who  are  excused  from  school  atl«'ndance  ncnnl 
careful  following.  There  ar(>  ahonl  !.">(►  of  them  on  this  reservation  If  one 
could  1m'  sure  that  at  home  the.\  had  even  ndlk  and  <-od  liver  i>il,  one  would 
have  accomplished  .something.  It  could  he  done,  hut  it  would  mean  a  lot  of 
work  on  diets  and  budgets  with  the  parents." 
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"  Early  in  the  month  the  doctor  and  I  examined  tlit'  27  childrou  at  tho  sana- 
torium school  *  *  ♦.  We  found  but  three  children  absolutely  normal.  In 
several  cases  the  defe<'ls  were  minor  and  have  since  been  corrected.  Tliree 
children  are  in  need  of  jrlasses,  the  best  of  the  three  being  20/70  in  both  eyes. 
Two  children  are  in  need  of  orthopedic  care;  botli  have  one  short  leg  and  com- 
pensating curvatures  ♦  *  *.  The  enlargement  of  the  posterior  cervical 
glands  in  so  many  of  the  children  is  worth  going  into ;  in  Europe  it  usually 
meant  pediculosi-s,  but  that  is  not  the  case  here.  (The  cattle  have  all  been 
tested  .some  time  ago.)  While  not  a  great  many  children  are  underweight; 
the  majority  are  two  years  retarded  in  their  growth.  The  young  Indians  are 
not  large,  but  the  older  ones  are  taller  and  indicate  the  former  physique  of  the 
tribe." 

******* 

"  The  school  term  is  finished  and  nine  of  the  big  boys  have  gone  to  the 
sheep  camps.  Of  these  boys,  seven  have  large  cryptic  tonsils  and  three  have 
heart  trouble.     Two  others  have  had  abscessed  ears." 

CONDITIONS   IN   HOMES 

Frequently  in  the  reports  there  are  vivid  pictures  of  sickness  in  the  homes 
with  equally  vivid  comments  on  how  it  may  or  may  not  be  met.  Two  quite 
different  ones  follow : 

"  I  went  into  a  house  the  other  morning  where  the  man  had  8  children  by 
his  first  wife,  6  of  whom  are  living  and  grown ;  by  the  second  wife  he  had  10 
children,  6  of  whom  have  died  of  tuberculosis,  4  in  infancy  and  2  in  early 
youth.  The  seventh  is  about  to  go  *  *  *.  The  parents  sleep  on  comforts 
on  the  floor,  the  two  well  (V)  children  on  the  floor  in  this  room.  In  the  ad- 
joining room  wei'e  3  adult  boys  in  one  bed  and  2  in  a  second  bed.  The  girl, 
who  was  in  bed  by  herself,  leaned  over  the  edge  of  the  bed,  coughed,  and  spat 
on  the  floor  while  I  was  standing  there.  She  had  a  can  but  it  wasn't  just 
handy    *     *     *. 

"All  the  advanced  cases  of  tuberculosis  should  be  cared  for  in  our  hospital 
for  two  rea.sons:  (1)  To  teach  them  what  comfort  can  be  and  what  cleanliness 
is;  (2)  to  remove  them  from  the  overcrowded  homes  where  they  contaminate 
the  rest  of  the  family." 

******* 

"  When  I  left  the  train  at  Hillcrest,  three  Indians  greeted  me  with  the 
words:  '  Charlotta  is  dreadfully  sick,  go  right  there.'  The  old  gi-andmother 
came  to  meet  me,  urging  me  to  go  to  her  daughter.  But  when  I  reached 
Charlotta  I  wasn't  allowed  to  do  anything  for  her  *  *  *.  yijp  ii;,s  a  child 
of  21^  years  who  does  not  walk  or  talk,  and  still  nurses.  This  child  and  a  boy 
of  6  were  both  sick  and  so  unclean.  The  mother  had  a  rash  that  looked 
like  chicken  pox.  The  family  told  me  the  children  had  had  the  same  rash 
the  preceding  week.  Charlotta  had  a  severe  headache  and  I  put  cold  cloths  on 
her  head ;  her  moaning  quieted.  Then  her  husband  discovered  what  I  was 
doing  and  told  me  to  stop.  For  the  pain  about  her  heart  and  chest  he  mas- 
saged her — that  is  a  kind  way  to  put  it.  He  knelt  by  her  on  her  pile  of  skins 
and  pummeled  her  with  all  his  might.  It  wiis  quiet  in  the  cabin  except  for 
her  grunts  at  the  hurt  of  the  heroic  treatment  and  his  grunts  from  his  exer- 
tions. He  would  give  her  some  meat  and  then  would  thump  her  until  I  won- 
dered if  she  would  stay  put  together.  In  the  evening  the  old  grandmother  came 
to  the  cabin  and  fired  rapid  Apache  through  the  door.  The  sick  woman  got  up 
and  staggered  to  the  door,  dragging  the  small  child  with  her.  I  helped  her, 
not  knowing  what  was  to  happen  next.  We  went  to  an  adjoining  cabin 
and  found  relatives  assembled  about  a  medicine  man.  Charlotta  sank  upon 
the  skin  reserved  for  her  and  the  medicine  man  .smeared  Indian  medi«  ine  over 
her  hail-  and  arms  and  face  and  began  his  chanting.  I  faded  away,  because  if 
the  medicine  didn't  'take'  I  would  be  to  blame.  After  an  hour  of  song  the 
woman  returiied  to  her  own  cabin  utterly  exhausted.  The  crying  child  re- 
mained with  her  nursing  every  few  minutes.  The  child  would  go  to  no  on(^ 
else — I  yearned  to  clean  it  up,  but  wasn't  permitted.  It  was  the  longest  night 
I  ever  spent,  and  an  utterly  u.seless  one  as  far  as  my  contribution  to  the  care 
of  the  sick  woman.  This  illustrates  my  helplessness  in  handling  the  older 
Indians.  Sometimes  on  my  second  or  third  trip  I  am  allowed  to  help,  but  I  try 
never  to  force  myself  upon  them.     But  it  is  hard  and  so  slow.     I  have  tried 
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modern  iiictlKuls,  •  lUit  how."  asks  oM  Huckskin.  'how  t-nn  medicine  that  you 
gwallow  lu'lp  your  knccV  And  so  he  iis«'s  the  sotllura  siilicjiate  the  doctor 
orders  as  a  liniment  and  doesn't  think  miuh  of  it  as  such." 

Efforts  to  help  aud  to  teach  were  not  always  unsuccessful  as  these  two 
accounts  will  testify: 

"The  mission  school  has  had  an  influenza  epidemic  durlnj;  this  montn 
(Deceml)er,  1922).  I  spent  four  days  helpintr  to  care  for  the  22  little  sick 
girls.  One  child  develoiHid  pneumonia.  Her  mother  and  trrandmother  came 
to  the  school  preparetl  to  take  her  h-inie.  As  her  condition  then  was  very 
serious,  I  decided  I  would  use  all  wiles  to  keep  the  child  with  us.  I  showed 
grandmother  the  drinking  iul)e  I  had  bent  (.ver  a  candle;  I  gave  her  some  of 
the  broth.  IJoth  w^nueu  i<ept  making  outward  motions  with  their  hands  and 
coughing,  then  1  gue.s.sed  aud  showed  tliem  the  sjiutum  cup.  Mary  kindly 
coui-died  and  we  demonstrated  its  use.  Broad  grins  spread  over  their  faces 
and  very  soon  they  departed  perfectly  contented.  *  •  •  It  was  better  for 
this  child  to  go  home  later  for  her  convalescence  than  to  force  her  beyond 
her  strength  at  the  school.    I  shall  follow  her  to  her  home." 

*»♦••♦• 

"The  lield  matron  and  I  have  just  returned  from  a  two  weeks  camping 
trip.  No  Tongue,  an  Indian  man  who  hurt  his  leg  while  cutting  down  trees 
was  and  still  is  very  sick.  We  moved  out  to  him  as  he  wouldn't  come  to  us. 
His  is  one  of  the  worst  cases  of  septacemia  I've  ever  .seen.  I'm  not  sure  we 
can  save  him.  I  dressed  his  leg  every  few  hours  day  and  night  for  one  week. 
Now  I  go  every  day  for  the  dressing.  His  grit  is  a  joy.  I  think  in  my  care 
of  him  I've  won  a  little  approval  from  the  Indians,  for  another  call  came  in 
from  the  most  inaccessible  part  of  the  reservation  and  I'm  trying  to  reach 
it.     *     *     * 

"  I  had  my  last  class  in  first  aid  yesterday.  ♦  *  ♦  No  Tongue  has  Ijeen 
a  great  warning  to  all  the  Indians." 

DISCOtmAGINO  INCIDENTS 

De.spair  at  existing  conditions  appears  also: 

"The  mission  .school  is  just  having  another  '  llu  '  epidemic  (March,  1923). 
This  is  the  third  tliis  year.  *  *  *  The  children  are  much  too  crowded  in 
their  sleeping  rooms,  yet  the  director  is  contemplating  having  more  children 
next  term." 

*♦**••• 

"  I  tell  the  Indians  not  to  eat  so  much  meat,  then  smile  at  myself,  for  meat 
forms  the  chief  article  of  their  diet.  ♦  *  *  I  suggested  a  community  garden 
of  vegetables  last  year,  and  was  laughed  at.  Also  u  dairy  where  milk  could 
be  is.sued  to  the  preschool  child,  but  interest  in  this  sort  of  thing  is  not  real. 
I  am  told  the  children  are  used  to  coffee." 

"We  have  one  case  of  typhoid  and  all  the  drinking  water  at  the  Government 
boarding  school  is  unfit  for  human  consumption  so  I  should  give  abtiut  75 
antityphoid  serum  injections  out  here  to-morrow.  This  is  the  third  year  that 
tlie  water  has  been  in  this  condition  and  nothing  truly  remedial  has  been  done 
about  it." 

"  I  can  create  the  demand  for  hospital  care  if  it  can  be  supplied.  The  deninnd 
really  exists.  Now  the  thing  is  to  educate  it  along  jirolltable  channels.  Our 
policies  regarding  tui)erculosis  are  at  present  so  inadequate.  The  hospital 
is  unllnisluKl.  There  is  no  heat  for  the  top  story  and  in  winter  the  snow  blows 
in  the  wind(>ws.  There  is  no  way  of  .separating  the  tubercular  cases,  hence  we 
do  not  take  active  pulnioiuiry  tuberculosis.  The  nursing  staff  could  not  i>rop- 
erly  care  for  m<ire  liian  the  i)re.'<ent  number  of  beds.  Kven  n<iw  there  is  a 
12-hour  day  for  the  nurses,  besides  getting  up  for  emergencies,  where  twt)  are 
jieeded.  The  pre.seni  force  do  extremely  gO(»d  work  considering  that  they 
are  none  of  them  graduate  nurses." 

"  I  am  wondering  if  something  dellnlle  can  be  doiii'  about  the  school  chll- 
*\nm  needing  glasses.  There  are  ei^lil  here  now,  and  when  school  starts  there 
limy  be  mure;  some  of  them  are  badly  haiulicapiH>d  •  •  •  which  means 
-kvasted  tiiue  in  .school,  and  that   is  deplorable,  for  their  si-hool  life  is  so  very 
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short  at  best.  There  are  also  many  Indians  on  the  reservation  in  need  of 
treatment.  For  one  little  girl  a  nurse  tried  ineffectually  for  three  years  to  get 
glasses;  she  is  still  without  them,  and  she  can  read  only  the  top  line  of  the 
eye  chart. 

"  I'm  .sorry  the  ear,  eye,  nose,  and  throat  specialist  is  to  finish  his  work  in  the 
pueblo  agency  before  coming  to  us,  for  that  will  bring  him  licre  after  our  school 
closes,  and  then  he  might  as  well  not  come.  We  could  never  reassemble  the 
children.  The  pueblo  Indians  on  the  other  hand  do  not  leave  their  villages. 
He  could  return  and  tind  the  children  there  at  any  time." 

CONDITIONS   REMEDILESS   BY    NURSES 

There  were  other  situations  which  baffled  the  nurses'  best  efforts  and  left 
them  quite  helpless  to  aid. 

"  The  hospital  nurse  has  been  away  on  sick  leave,  so  in  addition  to  my  work 
I  have  been  supervising  the  ho.spital,  which  has  taken  considerable  time. 
*  *  *  I  have  been  sleeping  there  in  order  to  care  for  a  baby  during  the 
night.  *  *  *  For  10  days  I  have  been  on  day  and  night  duty,  and  Saturday 
afternoons  and  Sundays  .seem  to  be  my  busiest  times,  and  I  have  al.so  had  sick 
babies  and  grown-ups  in  the  field.  I  have  assisted  with  two  operations  and 
one  delivery. 

"The  hospital  nurse  has  been  transferred  and  Miss  — — ■ — .  the  field  matron, 
is  assigned  to  duty  there.  As  her  former  training  was  that  of  a  seamstress,  it 
is  rather  an  impossible  situation.  She  frankly  admits  she  knows  nothing  about 
medicine  or  nursing  and  that  she  is  unfitted  for  the  work.  At  present  thei-e 
are  at  the  hospital  two  well  babies  and  one  very  sick  baby,  a  sick  (5-year-old 
boy  who  has  a  weak  heart,  and  an  obstetrical  case  due  very  soon,  also  a  few 
chronic  patients.  This  is  hampering  my  work  in  two  ways:  My  nur.sing 
knowledge  and  conscience  can  not  permit  my  ignoring  the  need  at  the  lio.s- 
pital,  and  so  I  take  time  and  initiative  from  the  work  which  I  wtis  sent  (Jut 
to  do ;  also,  as  it  is  now,  I  could  not  ask  any  Indian  to  enter  the  hospital  as  a 
patient.  We  are  hoping  daily  for  the  appointment  of  a  trained  nurse." 
******* 

"  Out  in  the  reservation  I  found  one  of  our  school  boys  in  bad  shaiie.  He 
had  a  badly  infected  eye  over  two  months  ago — when  his  adopted  father  took 
him  home.  Reports  came  in  that  the  boy  was  much  better.  The  road  to  his 
home  is  almost  impassable,  but  yesterday  I  managed  to  get  there  and  found 

H was  crouched  in  the  darkest  corner  of  the  tent.     His  face  constantly 

twitched  and  jerked.  Both  eyes  were  swollen  shut,  and  I  could  hardly  open 
them.  *  *  *  His  family  do  not  want  him  to  go  to  the  hospital,  and 
neither  do  I.  *  *  *  There  is  no  nurse  there.  *  *  *  There  are  at 
present  six  well  children  there,  and  without  preventive  precautions  his  infec- 
tion could  easily  spread  to  all  the  children.  I  can  not  bring  in  patients  and  I 
can't  reach  all  of  them  that  need  me  every  day.  The  superintendent  says, 
'  Go  ahead ;  give  out  the  medicines  you  think  they  need.'  But  I  can't  do  that, 
and  if  I  don't  help  the  Indians  will  lose  faith  in  me.'' 

******* 

"  I  am  hoping  to  work  out  some  scheme  of  getting  enough  dressings  to  keep 
the  tubercular  sores  covered.  There  is  not  enough  Goverimient  supply  of  gauze 
and  cott(»n  nor  have  the  Indians  themselves  nor  their  children  money  enough 
to  feed  and  clothe  themselves  and  also  dress  their  sores.  It  is  rather  a  pity 
to  spend  money  on  this  stop-gap  work  when  a  preventorium  school  would  get 
us  so  much  further,  and  a  sunlight  lamp  would  perhaps  work  the  cure.  The 
sights  I  .see  of  sores  with  no  dressings  and  files  galore  are  .simply  too  ghastly!'' 
******* 

"  There  are  two  aspects  to  the  health  work  in  the  boarding  schools  which 
are  equally  important :  The  factors  that  go  to  keep  each  individual  child  well 
and  the  education  that  each  child  is  receiving  in  regard  to  its  own  health  and 
the  health  of  the  community." 

"  There  are  two  great  obstacles  to  carrying  out  any  plans  for  improvement 
along  either  line:  (1)  There  are  only  barely  enough  teachers  to  carry  on  the 
exti-emely  heavy  routine  as  now  organized.  The  school  groups  are  so  large 
as  to  be  very  unwieldy,  as  I  soon  found  out  when  trying  to  teach  .some  breath- 
ing exercises  to  75  girls  from  12  to  18  years  one  evening  in  the  gymnasium. 
The  teacher  who  has  this  enormous  group  every  Monday  night  during  the 
year  simply  can  not  make  much  headway.     In  the  school  classes  the  ages  are 
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very  much  uiixe<l  and  no  attempt  is  made  to  separate  the  mentally  deficient. 
Throir^'hout  the  whole  system,  it  is  imiKJssible  to  ;;ive  enough  individual  sui»er- 
vision.  and  1  am  amaxed  at  tlie  results  that  are  at  present  heini:  obtainiHl. 
I  am  ct-rtain  that  otlier  tcadiinj?  stafTs  would  never  I'Ut  out  the  effort. 
(2)  The  other  ;,'reat  drawhack  is  insulhcient  funds  to  net  tlie  rifjht  tMiulpment. 
It  is  a  tijiht  tiKht  for  the  superintendent  and  the  agent  all  the  time  to  Ket 
the  bare  necessities,  let  alone  making  any  change  that  involves  exiienditure." 

•  *•••*■ 

"  On  a  tour  of  insi)ectii>n  with  the  superintendent  of  one  school  one  day 
I  criticized  the  sanitation  in  the  dairy.  Note  that  the  scliool  authorities^ 
were  neglecting  to  do  what  could  be  done  with  what  they  had,  but  that  what 
they  had  was  quite  iiiade<iinite  to  prcxluce  <'lean  milk.  My  objei-tions  were 
agreed  with,  but  funds  are  not  available  at  jnesent  for  change.  In  this  case 
I  consider  the  fact  that  the  children  are  not  at  present  getting  tlie  best  milk 
of  minor  imiwirtance  compared  with  the  fact  that  the  dairy  boys  are  getting 
trained  in  producing  dirty  milk.  Their  answer  will  be,  'That's  the  way  we 
did  it  at  scliool.'     Future  babies  and  children  will  suffer." 

Very  frequently  the  nurses  could  see  how  situations  might  be  remedied.  l)ut 
the   remedy   was  not   in   their  power. 

"  The  tuberculosis  problem  looms  up  unbelievably  large.  About  all  we 
do  is  to  bury  the  dead.  I  think  a  chest  specialist  and  a  tuberculosis  clinic 
would  he  the  first  point  of  attack  on  the  ju-esent  vicious  circle  that  is  so 
ingrained  in  the  mind  of  the  Indian.  He  thinks.  'The  doctor  says  that  there 
is  no  medicine  for  tuberculosis:  the  (Jovernment  wont  give  me  my  money  or 
extra  money  for  my  sick:  therefore,  they  will  die  when  they  die,  and  what 
can  I  do  about  itV  *  ♦  *  Theoretically,  it  is  a  good  thing  to  have  a 
sanatoria  away  from  the  reservation,  but  practically,  the  people  won't  go  to 
them.  I  do  not  say  that  some  pe<iple  do  not  go,  but  the  large  majority  will 
not  go  nor  stay  long  enough  to  get  benefit.  It  is  hard  enough  to  get  them  to 
come  to  our  own  hospital  on  Ro.sebud  and  there  is  no  one  to  sui)ervise  home 
treatment  when  they  go  back  to  their  homes." 

♦  »***•• 
"Tlie   teachings  on   cleanliness   and   proi)er   food    are   the   foundation   work. 

but  the  fact  remains  that  the  sick  are  getting  no  care,  and  until  this  is  reme- 
died by  some  tyi)e  of  clinic  or  sanitarium  that  the  Indian  can  and  will 
paronize,  the  task  of  good  home  suiK'rvision  is  liopi'lc.><s  without  nur.^es  and 
doctors.  There  are  half  a  dozen  things  that  would  help  a  great  deal :  One. 
an  X  ray  to  make  .<ome  sort  of  near  guess  as  to  the  progress  of  the  involve- 
ment. Anotlier,  a  sun  lamp  to  treat  the  gland  cases.  Another,  a  much  larger 
quantity  of  cod-liver  oil  to  give  out  to  the  undernourished  Itabies  and  young 
children.  When  you  stop  to  consider  that  they  do  not  have  any  butter  in  their 
diet  and  very  littl(>  whole  fresh  milk,  the  ni'oessity  for  supplemental  oils  is  very 
apparent.  There  is  no  sea  food  and  a  great  deal  of  goitre  enlargement. 
♦  •  ♦  The  removal  of  the  diseasetl  tonsils  will  be  a  great  help  in  jireventing 
the  further  infection  of  tubercular  glands.     ♦     ♦     •  •• 

EXTK.V    BESEJBVATION    ASSISTANCE 

In  iier  efforts  to  kwp  faith  with  the  Indians  and  to  nie«'t  their  need.s.  Miss 
Gre^ig  sought  assistance  outside  the  reservation.  Through  the  State  Hoard 
of  Health  of  South  Dakota,  she  was  able  to  arrange  for  diagnostic  clinics. 
A  tuberculosis  specialist  was  sent  to  Rosebud  for  four  days.  In  that  four 
days  adults  and  .school  children  in  four  localities  were  examined.  Mis.><  (Jregg 
sent  sjK'cial  letters  to  some  of  the  Indians  whom  she  was  anxious  t«i  liave 
attend  the  meeting.  In  another  district,  the  field  niatmn  called  on  si>ecial 
families  to  ask  them  to  come  to  the  clinics.  .Miss  (Jrcijg's  acctiuni  of  this  four 
days'  work  concludes  with:  "The  total  figures  weie  .'{".Mi  examined.  'J(K)  nega- 
tives. .'"»2  sus|>ects,  anil  114  positives.  It  would  be  dllliciilt  to  say  whether  this 
IK>n'enlage  would  hn-rease  or  decn>ase  if  the  whole  population  were  examined. 
At  any  rale  there  Is  no  donbt  that  the  Indian  wants  help,  medical  help." 

Hosi»italizallon  for  these  c-ases  and  su|H'rvislon  in  their  homes  was  that 
part  of  the  problem  wbh-li  had  not  yet  been  solved. 

For  those  acutely  ill  i)alienls  who  could  not  be  i-aied  for  adequately  on 
the  reservation.  Miss  (Jregg  sou^'hl  medical  and  hosi)llal  care  in  Pierre  and 
Oiniilia.      Fidin   two  of   liei-   re|Mirls   the   fnlluwlni:  accounts  are   tak»'n: 

'■  I  look  four  «'a.ses  to  Omaha:  A  patient  with  goitre  the  size  of  a  melon 
with    heart   complications;   a   possible  chronic  apiMuidlx  case  who  turned  out 
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to  have  a  tuberculai*  kiduej-  with  a  \unp;  involvement  as  vv-ell ;  a  skin  case ; 
a  child  with  two  corneal  ulcers  on  one  eye  and  three  on  the  other.     ♦     *     • 

"On  tlie  sixth  (Novoniber.  1928)  I  took  two  overloads  of  operable  cases  to 
Pierre.  My  patients  had  a  double  mastoid,  a  gastric  ulcer,  gallstones,  and  a 
possible  duodenal   ulcei-.     *     *     * 

"  The  next  Tuesday  a  patient  whose  apix'ndix  had  ruptured  had  to  be  rushed 
to  Pierre,  and  there  was  another  goitre  case.     *     ♦     * 

"  The  next  week  I  had  to  take  seven  eye  cases  to  Omaha.  Two  were  blind, 
1  incurable,  1  with  a  100  to  1  chance  on  operation,  and  the  4  others  diagnosed 
trachoma.  ♦  ♦  *  The  sick  ones  all  want  to  go  and  I  have  bad  far  more 
business  since  than  ever." 

ACCEPTANCE   OF    NUUSES    BY    INDIANS 

Some  instructive  sidelights  into  the  Indian  acceptance  of  the  nurses  and  of 
their  services  may  be  found.     One  reads : 

"  This  month  has  not  differed  from  those  preceding.  Just  a  constant  round 
of  visiting  the  camps  and  helping  eveiywhere  a  little  bit  more.  More  Indians 
are  calling  upon  me  and  a  great  many  have  come  to  consult  me." 

******* 

"  I  moved  into  my  little  3-room  house.  '  The  Red  Cross  Health  Station.' 
The  people  come  to  me  there  by  twos  and  threes.  I  have  lots  of  babies  f)n  my 
list.  I  could  wish  for  an  assistant  to  make  the  records  and  kc^p  the  place 
open.  It  would  develop  in  no  time."  And  several  months  later :  "  The  daily 
average  in  the  health  station  is  about  five.  They  come  at  all  hours  for  advice, 
medicine,  and  sociability.  I  keep  one  day.  Monday,  for  a  regular  office  <lay. 
The  other  days  they  catch  me  going  and  coming." 

******* 

ACCEPTANCE   OF    NEW    IDEAS    BY    INDIANS 

Experiments  were  made  to  see  if  the  Indians  would  accept  new  ideas.  Here 
]S  the  account  of  a  succes.sful  one:  "The  fiesta  will  take  place  during  the 
middle  of  September.  The  sui>erintendent  and  I  are  planning  to  try  a  little 
substitution  for  its  usual  attractions  by  offering  the  Indians  a  few  worth- 
while things.  We  are  planning  to  have  a  'health  tent.'  offering  examinations 
of  all ;  also  a  baby  contest,  giving  various  small  prizes."  And  later :  "  The 
fiesta  was  very  interesting.  We  stretched  canvas  over  a  framework  of  posts 
and  branches,  making  a  square  room.  The  sides  were  made  of  interwoven  oak 
branches,  so  that  it  was  like  a  bower  of  green.  We  had  a  long  examining  table 
and  boxes  uiK»n  which  we  piled  packages  of  toothbnishes,  paste,  malted  milk, 
arid  oatmeal :  also  lengths  of  outing  flannel  and  gifts  for  the  biibies.  I  had 
made  some  iwsters  which  we  nailed  up  in  various  refreshment  booths  and  the 
front  of  our  tent  was  litei'ally  strewn  with  them.  On  a  box  at  the  entrance 
was  the  large  doll  wrapi>ed  in  pretty  blankets,  with  out-stretched  anns,  urging 
the  mothers  to  bring  in  their  babie.s.  We  had  21  babies  and  several  small 
children.     All  were  beautifully  clean." 

That  some  of  the  factors  at  least  which  contribute  to  the  Indian's  problem 
may  be  corrected  is  attached  by  these  statements : 

"  I  have  the  some  work  pretty  well  lined  up.  I  have  started  several  families 
on  buying  the  rations  that  I  think  will  be  good  foo<l  for  the  tuliercular  mem- 
bers, and  have  begun  the  scheme  for  getting  the  merchants  to  deliver  purchase 
orders  in  divided  doses,  so  that  the  families  will  not  have  a  whole  month's 
supply  in  the  house  for  their  dear  friends  and  kind  relatives  to  eat  up  the  fii"st 
week." 

That  the  Indians  will  infKlify  their  way  of  living  is  suggeste<l  in  these 
extracts : 

"I  am  cari-ying  on  a  campaign  for  wooden  floors;  nearly  all  the  old  jx'ople 
have  just  the  hardened  dirt  in  their  cabins.  St»me  of  the  Indians  are  building 
new  homes  and  I  have  been  trying  to  interest  them  in  furniture.  Others  have 
put  down  floors  and  that  has  pleased  me  very  much.  A  great  many  new  bouses 
have  gone  up  and  I  am  glad  that  all  have  floors.  One  man  is  buying  a  stove 
by  working  at  otld  jobs,  though  he  is  not  really  keen  almut  work." 

This  excei^pt  suggests  that  the  Indians  are  amenable  to  new  ideas : 

"  Entirely  without  any  suggestion  tai  my  part,  at  the  general  meeting  of  the 
motherhood  league  it  was  voted  to  a.sk  the  .superintendent  to  inquire  into  the 
value   of   tuberculin   treatment,   and,    if   good,    to   have   this   treatment    made 
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available  for  the  Rosebud  people.  Of  c-ourse,  this  represents  the  most  ad- 
vanced people  on  the  reservation,  but  it  gives  some  idea  of  what  I  have  to 
work  with.  Tliere  are  many  intelligent  and  forward-looking  people  among  the 
lull  bloods."  And  then  several  months  later:  "I  have  talked  to  four  groups 
of  men  about  my  work.  •  •  ♦  I  have  explained  the  idea  of  concentniting 
my  work  on  a  small  di.slrict,  and  it  was  votetl  acceptable  by  the  general  Indian 
council — G5  ayes  and  5  noes.  These  are  the  old  men,  leaders  of  the  tribe,  who 
come  from  all  parts  of  the  reservation.  This  means  that  they  understand  the 
policy  of  experimenting  more  definitely  with  Held  nursing  in  the  homes  and 
approve  of  it.  To  put  the  question  to  a  vote  was  the  surest  way  of  getting  their 
si)oken  supiwrt.  *  *  *  I  think  the  ixK)ple  will  be  clamoring  for  nurses. 
The  people  know  they  need  help,  and  they  know  the  difference  between  good 
and  poor  service." 

LANGU.VGE    HANDICAPS    OVERCOME 

Neither  nurse  spoke  any  Indian  dialects.  In  their  early  reports  are  such 
comments  as  these : 

"  I  wish  I  could  siK^ak  the  language  so  as  to  get  a  hold  of  the  minds  of  the 
little  cliildren  better.  The  hoi)e  is  in  those  under  10  years  and  they  scarcely 
know  English  by  them." 

"  If  I  could  just  get  a  speaking  knowledge  of  the  hiuguage  I  would  make 
more  headway." 

liut  both  nurses  were  able  to  brige  this  difficulty  as  is  shown  by  the  follow- 
ing accounts : 

"  I  would  like  to  tell  about  a  church  meeting  that  I  addressed  with  an  inter- 
preter. *  •  *  I  discoursed  for  about  an  hour  through  an  interpreter.  The 
women  listened  with  bowed  heads,  sometimes  putting  their  foreheads  almost 
to  the  floor.  The  younger  ones  look  up  occasionally.  You  can't  tell  whether 
they  approve  of  you  in  the  least  unless  yon  raise  a  laugh.  lUit  if  the  subject 
is  serious,  they  give  the  eiiuivalent  of  the  English,  '  Hear,  hear."  " 

One  of  the  nurses  ac<ni:re(l  a  working  knowledge  of  the  Apache  dialect: 

"I  am  constantly  adding  new  families  to  my  list  and  as  we  sit  in  the  hogan, 
gossiping  in  my  limited  Mexican-Apache  dialect  about  water  and  sheep,  they 
eventually  bring  forth  all  their  pet  aches  and  pains    *     ♦     *. 

NtJBSES'    CONCLUSIONS 

After  the  15  months'  experience,  it  is  not  .surprising  that  both  nurses  should 
discuss  the  need  of  public-health  work  on  the  reservations  and  the  obstacles 
in  the  way  of  its  successful  accomplishment: 

"Good  i)ublic  health  nursing  which  embraces  care  of  the  sick  in  their  homes 
and  healtii  education  can  not  be  established  without  modern  men  and  methiKls. 
Un(l(»ubtedly  we  need  more  doctoi-s  and  better  trained  doctors.  •  ♦  »  Part 
of  the  insudiciency  of  medical  service  is  due  to  the  time  consumed  hi  transixir- 
tation  and  in  unnecessary  calls.  If  you  go  .SO  miles  and  lind  an  abscessed 
tooth  that  can  not  be  i)nlled  at  that  stage,  the  cost  to  the  Ciovernnicnt  is  (juite 
out  of  proportion  to  the  service  rendered.  Most  of  this  cuuld  be  eliminateil  by 
good  held  nurses.  That  is  why  the  doctors  lind  the  field  matrons  so  hard  to  In'ar. 
Their  Ju(lj,'incnt  of  cases  is  not  reliable.  The  lichl  matrons  can  and  do  hide 
beliind  their  ignorance.  They  take  the  position  that  they  are  not  trained  and 
are  not  snpi)osed  to  know. 

"I  am  convinced:  First,  that  the  ho.spital  and  meilical  service  must  improve. 
These  Indians  .know  the  dilTerence.  Second,  that  the  visiting-nursing  service 
must  be  develoju'd  before  health  education  can  be  trie<l  out  fairly.  Third, 
that  there  must  l>e  a  5  or  10  y(>ar  program  if  tnlK'rcul(»sis  Is  to  be  either  cartxi 
lor  or  cleaned  up.  To  lind  111  active  t\ibeicnlosis  cases  out  of  ,'{«.»(»  exaniin«-d 
shows  that  something  must  be  done.  Eourth.  the  (Jovernnu'nt  eye  siR'<'iallst  and 
dentist  should  give  ns  (JO  days'  service  every  year  instead  of  once  in  three  years." 

"  I  have  not    exandned   the  children  at    the .school.   We  found   nuiny 

cliildren  with  dj'fecis  that  could  be  corrected,  hut  not  «)ne  def<H't  has  be<»n 
touched  during  my  stay  here.  I  did  what  I  could  in  a  nutritive  way  last 
year  and  the  school  is  continuing  It.  t'Unics,  welfare  examinations,  I  have 
not  attempted  fids  year,  because,  while  It  would  make  good  reading,  I  do 
not  feel  it  would  be  right  to  again  fool  the  Indian.  Without  attention  to  the 
findings,  examinations  have  no  real  value,  so  I  have  not  cared  to  urge  them. 
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If  some  time  a  doctor  keen  and  wise  should  come,  the  Indians  will  accept 
him,  for  they  will  not  have  had  the  experience  of  the  interest  aroused  and 
hope  stimulated  only  to  discover  for  themselves  the  lack  of  real  value.  Let 
those  things  wait  until  the  time  is  riiK>.  The  not  doing  of  them  has  been 
hard  for  me,  but  I  have  been  trying  to  build  for  future  work. 

"  Tlie  longer  I  stay  the  more  I  realize  that  an  active  modern  medical 
program  could  be  put  over  with  at  least  these  Indians.  They  are  as  inter- 
ested in  telling  their  symptoms  as  a  white  person.  If  we  could  definitely 
help  a  few,  more  would  come.  But  we  don't.  They  loathe  pill  and  that  is 
all  they  have  ever  been  given.  If  they  are  sick  a  drug  strong  enough  to  kill 
the  pain  may  be  given  to  them,  but  the  cause  is  never  searched  out  and  erad- 
icated. So  after  they  have  swallowed  our  endless  pills  tliey  have  their  medi- 
cine dance.  They  seem  to  derive  a  certain  amount  of  faith  healing  from  it 
and  as  long  as  our  help  is  so  negative  one  can't  blame  them  severely  for  trying 
to  help  themselves.  *  *  *  We  can't  force  too  much  upon  ihem  until  we  do 
some  active  '  doing  for  them  '." 

SUMMARY 

Certain  conclusions  may  be  drawn  from  these  experiences  in  public-health 
nursing  on  these  two  reservations  : 

1.  That  there  exists  on  both  reservations  a  health  problem  in  which  are 
involved  Indian  temperament  and  customs,  ignorance  of  health  habits,  bad 
living  conditions  in  schools  and  home,  inadequate  facilities  to  care  for  the  sick, 
either  in  the  home  or  in  the  hospital. 

2.  That  a  public  health  nurse  can  assist  in  improving  the  health  conditions, 
the  amount  of  her  assistance  l)eing  in  direct  ratio  to  the  adequacy  of  the  medi- 
cal and  hospital  service. 

3.  That  the  public  health  nurse  can  meet  successfully  the  problems  of  racial 
temperament  and  language  handicap. 

4.  That  the  services  of  the  public  health  nurse  are  acceptable  to  the  Indians. 
In  considering  these  reports  and  conclusions,  four  facts  should  be  borne  in 

mind  : 

1.  Both  nurses  were  well  trained  and  experienced  in  public  health  nursing 
and  brought  to  the  task  at  hand  the  best  technique  of  public  health  nursing  and 
the  broadest  vision  of  public  health. 

2.  Advisory  assistance,  supervision,  and  encouragement  by  mothers  of  their 
own  profession  were  given  these  nurses  through  the  Red  Cross  Public  Health 
Nursing  Service. 

3.  Both  nurses  were  free  from  the  general  rules  governing  Indian  Bureau 
employees.  Their  work  and  their  needs  were  known  in  the  Washington  office, 
and  this  direct  contact  resulted  in  special  orders  from  headquarters  to  meet 
special  needs. 

4.  Each  nurse  was  free  to  develop  any  program  of  work  which  she  deemed 
suitable.     She  was  unhampered  by  administrative  restrictions. 

Chapter  VII. — Conclusions  and  Recommendations 

A    PUBLIC    HEALTH    NURSING    SERVICE   IS    GREATLY    NEEDED 

Health  conditions  are  serious,  and  the  measures  and  the  methods  used  in 
improving  these  conditions  are  in  no  way  comparable  with  the  provisions  made 
for  the  protection  of  health  generally  in  the  United  States. 

The  modern  public  health  movement  has  not  touched   these  reservations. 

Excessively  high  mortaUty  rates.- — While  the  birth  rate  is  materially  higher 
than  tlKit  of  the  United  States  registration  area,  the  death  rate  on  many 
reservations  exceeds  the  birth  rate  and  is  approximately  1(53  per  cent  higher 
than  in  the  United  States  registi'ation  area.  Statistics  relating  to  infant  mor- 
tality are  fragmentary,  but  where  available  indicate  that  the  infant  deaths 
under  1  year  are  from  two  or  four  times  as  high  as  that  for  the  United  States 
registration  area. 

Alarming  prevalence  of  tuberculoxis  and  trachoma. — While  statistics  relating 
to  cau.ses  of  death  are  manifestly  inaccurate,  they  indicate  that  the  proportion 
of  deaths  due  to  tuberculosis  is  about  six  times  as  high  as  that  of  the  general 
population. 

Trachoma  is  prevalent  on  all  reservations  and  from  40  to  75  per  cent  of  the 
school  children  suffer  from  this  eye  disease. 
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ExecHxiv*'  itrcvalcncc  among  school  children  of  nialnutritio)i  and  other  jthyxical 
defects. — The  school  children.  In  both  day  schools  :iud  bourdint;  schools,  show 
marked  symptoms  of  malnutriti<jn.  Neglected  teeth  and  diseased  tonsils  are 
very  common.  Vision  is  very  rarely  testeil.  and  no  attempt  made  to  c«»rrect 
defective  vision.  One  larue  boarding  school  showed  that  1(1  i>er  cent  (»f  the 
girls  had  cardiac  disordt-rs. 

Frv(ju(iu'y  of  intextituil.  bronchial,  and  contagions  diseascH  among  infants 
and  young  children. —  Intestinal  aiul  bronchial  disea.<es  are  the  principal  causes 
of  an  excessively  high  infant  niorlality.  Cobls  and  coughs  among  very  young 
children  and  anionj;  school  children  were  incessant. 

On  two  reservations  small|)ox  was  prevalent,  cau.sing  seven  deaths  on  one 
reservation.  Measles  is  particularly  fatal,  and  epidemics  occur  at  frequent 
intervals. 

Recording  of  mortnlitti  and  morbiditii  statistics  cardcssUj  done. — Difliculties 
in  colltH-ting  data  are  obvious  because  of  lacic  of  lield  workers,  but  loose  methods 
of  recording  make  the  vital  statistics  very  inaccurate. 

Poor  conditions  under  which  Indians  live: 

Total  ignorance  of  the  tnont  elementary  princijAes  of  home  and  piTsonal 
hygiene  and  care  of  the  xick. — There  is  an  utter  lack  (jf  personal  ch'anll- 
ness  ami  abundance  of  tilth  in  most  of  the  homes.  l.,iving  quarters  are  generally 
overcrowded  and  beds  exceediiiuiy  dirty.  ExiK'cloratin;;  on  the  U"ur  is  the 
lUiiviTsal  jtracticc.  Ventilation  is  vco  l><»<»r  and  sunshine  and  light  very  limited 
in  the  homes.  Conditions  are  favorable  for  the  propairatioii  (»f  disease.  The 
sick  are  carefully  watchetl  but  only  the  primitive  wants  are  cared  for.  Patients 
with  advanced  tuberculosis  live  in  intimate  contact  with  the  family  under  condi- 
tions highly  conducive  to  the  spread  of  the  infection. 

I'oor  housing,  inadcquJitc  food,  and  lack  of  Lnoirlcdge  of  the  simidest  house- 
keeping methods. — Housing  conditions  are  as  a  rule  extremely  insanitary  and 
inade<|uate  for  liygi«'nic  family  life.  Housekeeping  articles  and  utensils  prac- 
tically do  not  exist.  The  most  i»rimitive  ujcthod  of  cooking  Ls  usetl  without 
regard  for  cleanliness  and  with  utter  disregard  of  flies.  As  in  ail  other  com- 
munities, the  interrelation  betwien  inade<iuate  I'aniily  income  and  bad  habits  of 
living  makes  it  imi)<)ssible  to  imia-ove  the  family  hygiene  without  a  plan  for  a 
more  adequate  and  more  continuous  food  supply  and  other  prime  essentials  lor 
the  promotion  of  health. 

Necessity  for  gathering  large  numbers  of  Indian  children  into  boarding 
schools  causes  a  pressing  need  for  health  protection  and-  health  education. — Tho 
dormitories  are  too  congested.  The  foi>d  frequently  is  badly  cooked  and  the 
diet  poorly  balanced.  Insufficient  sleep  is  allowed  and  the  daily  routine  is  too 
exacting  to  allow  the  n^K-essary  time  for  free  play  and  rest.  Health  suiht- 
vLsion  is  often  superficial  and  the  plan  of  health  education  ill  suited  to  Indian 
children. 

Very  limited  hospital  and  clinical  facilities  and  futility  of  field  matron 
serfiec. — Hospital  facilities  are  limited  but  not  u.sed  to  caiMicity.  The  nee<l  for 
better  hospital  tH]uii)ment  and  a  continuous  and  high-grade  nursing  service  are 
imiicrative  and  essential  for  improved  medical  service.  Provision  for  care  of 
tuberculosis  on  the  reservations  is  a  crying  nc<'d.  The  field-matron  service  is 
futile  because  of  total  lack  of  training  in  (-aring  for  the  sick  or  in  public  health 
and  be<'aus(»  of  lack  of  supervisinn.  Innumerable  aimless  and  unpriKluctive 
visits  are  niatie,  and  the  sum  total  of  the  work  has  little  bearing  on  health 
conditions  or  the  alleviation  of  si<knes.s. 

Effect iroiess  of  the  public  health  nurse  in  dealing  trith  similar  problems 
clscirh(  re. — In  discussing  the  problem  of  tuberculosis.  ('.   K.  A.  Winslow  says: 

"Next  to  the  clinic  and  the  sanatorium  the  public  health  nurse  is  the  nmst 
vital  factor  in  the  antituberculosis  campaign.  Her  work  is  essential  in  the 
discovery  of  new  cases  and  in  bringing  them  in  contact  with  the  cliidc  and  the 
Kanatorium.  in  the  active  follow-up  and  bedside  care  of  cases  under  the  charge 
of  the  clinic,  and  in  tin-  after-<'are  and  continued  Instruction  of  discharged 
arrested  cases."  ' 

Showing  the  restdt  of  the  public  In'Jilth  ntirs«'  in  schools.  Dwtor  Ncwmeyer 
gives  the  following;  statistics: 

"No  amount  of  talk  can  give  more  convin<'lng  priHif  of  the  absolute  iuhmI  of 
school  rnwses  than  the  following  comparative  s|\nly  of  the  residts  obtained  by 
medical   inspection   with   and   wlthont    inirst's.      Without    the  nurse.   a«Mi<»n   was 

»The  TulJorculoBlH  Pro«>l«'m  in  Rhmlo  I»lniu1.  <\    B.  .V.  Whmlow.  1920. 
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taken  in  only  21.1  per  cent  of  the  cases  of  defects  found  by  a  medical  inspector. 
With  the  nurse.  :icrion  was  taken  in  SO  ihm-  cent  of  the  cases.'" 

It  seems  apparent  that  a  public  bealtb  nurso  would  be  an  effective  asent  in 
bringing  Indian  families  under  medical  supervision  and  that  she  would  exert 
a  direct  influence  in  creating  a  larger  use  of  hospital  facilities. 

"  Direct  personal  contact  with  the  conditions  of  the  individual  life  is  essen- 
tial to  success  in  a  matter  so  truly  i>ersonal  as  hygiene.  We  have  souglit,  dur- 
ing the  past  20  vear;*,  for  a  missionary  to  convey  the  message  of  health  into  each 
individual  home;  and  in  America  we  have  found  this  messenger  of  health  in 
the  public  health  nurse."  *  .         .  -^^^       a 

A  public  health  or  field  r.ursing  service,  organized  in  conjunction  with  anrt  on 
the  same  plan  as  the  present  medical  and  nursing  service,  would  produce  small 
results  and  would  in  no  way  meet  the  needs  enumerated  above. 

INEFFECTIVENESS   OF  PUBLIC    HEALTH    NURSING    SERVICE   ORGANIZED   UNDER   PRESENT 

SYSTEM 

If  organized  on  the  same  system  as  the  medical  and  nursing  service,  the  fol- 
lowing obstacles  would  be  encountered  : 

No  ccntrdl  professional  authorUif  and.  therefore,  no  central  profenftinnnl 
direction  or  .supervision,  and  in  consequence  no  professional  morale. — The 
doctor  works  under  the  direction  of  the  agency  superintendent,  who  is  directly 
responsible  to  the  Washington  office  for  all  of  tlie  medical  and  hospital  work, 
and  frequently  plans  the  doctor's  work.  The  doctor  has  no  consultation  with 
or  supervision  from  a  superor  medical  officer  and  in  consetpience  no  stimula- 
tion such  as  comes  from  professional  direction,  and  freqm^ntly  has  little  intel- 
ligent cooperation  in  medical  work.  With  little  authority  granted  him.  be  in 
turn  asually  a'^sumes  little  respons  bility.  The  medical  service  is  in  con.se- 
quence  made  up  of  private  practitioners,  who  usually  make  calls  only  when 
requested.  However,  the  appalling  health  conditions  on  the  reservation  de- 
mand an  active  public-health  program. 

The  hospital  nurses  and  the  field  matrons  also  totally  lack  professional 
supervision  and  direction  and  their  work  is,  therefore,  poorly  planned  and 
often  ineffective.  A  field  nursing  service  as  a  jiart  of  the  medical  and  nursing 
service,  as  organized  at  present,  probably  would  alleviate  these  conditions 
somewhat,  but  would  do  little  toward  eliminating  the  causes  of  the  excessive 
amount  of  illness  and  the  high  mortality. 

Lmc  standards  of  qualifications  for  personnel. — The  civil-service  require- 
ments for  both  doctors  and  nurses  are  lower  than  those  for  other  Federal 
agencies.  This  results  in  the  service  including  both  doctors  and  nurses  who 
have  been  unable  to  withstand  competition  in  the  outside  world  and  who  are 
in  the  service  because  it  offers  a  livelihood,  which,  though  meager,  is  constant. 

The  nurses  in  the  service  are  usually  very  inadequ.itely  trained  in  their 
work,  consequently,  of  low  grade.  Like  many  of  the  doctors,  they  are  in  the 
Indian  Service  usually  because  they  can  not  qualify  for  other  Federal  service, 
for  very  temporary  employment,  or  because  their  husbands  are  employees  on 
the  same  reservation. 

Exceedingly  inadequate  saUiries. — The  average  salary  for  doctors  is  .$1,200, 
with  a  house  and  fuel.  The  average  salary  for  the  nurses  in  the  hospital  is 
$840  with  quarters  and  laundry  furnished,  but  the  nurse  pays  for  her  nu'als. 
The  field  matrons  are  paid  .$fi20.  witli  a  hou.se  and  fuel. 

These  salaries  are  lower  than  in  any  other  Federal  service  and  are  reflected 
directly  in  ineflScien  doctors  and  nurses.  The  low  salaries  and  lack  of  pro- 
fessional direction  make  for  discontent,  frequent  requests  for  transfers,  and 
many  resignations,  all  of  which  cause  a  large  turnover  and  many  gaps  in  the 
medical  and  nursing  service. 

Interference  htj  and  no  control  over  the  field  matron,  .service. — The  field 
matrons,  working  directly  under  the  suix'rintendent.  show  little  ability  to 
cooiierate  with  the  doctors.  Fre(iuent  cases  demonstrated  that  they  interfere 
with  rather  than  strengthen  the  doctors'  work.  Without  nursing  tr;iining  or 
public-health  knowledge,  they  often  give  had  advice.  A  i)nhllc-health  nurse 
in  the  same  field  would  find  them.  undtT  the  present  organization,  a  serious 
complication  in  her  work  in  the  homes. 

*  Dr.  S.  W.  Newineyer,  M.  D.,  medical  and  siinitary  in.spector  of  achool.s-,  Philadelpliia. 
•Josephine  Goldniark,  Report  of  the  Committee  for  the  Study  of  Nursing  Bdu«it  ion.  1923. 
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A  public-health  mirsinj;  servioe  would  he  heavily  haudicupped  by  the  inade- 
quacy 'if  hospitals  and  sanatoria  and  the  almost  total  lack  of  facilities  for 
corrective  and  preventive  work.  Some  reservations  are  without  any  provision 
for  tlie  general  iiospitallzatiou  of  patients.  Provisions  for  the  care  of  tubercu- 
losis is  especially  n<eded  on  the  reservations.  Consideration  should  be  given 
to  where  a  jtatient  will  ro  as  well  as  to  where  he  should  po.  Tuberculosis 
clinics  are  needi'd  for  contact  cases,  and  sanatoria  for  advanced  as  well  as 
incipient  cases  are  imix'rative.  Facilities  for  even  minor  surgery  are  limited 
and  provision  for  dental  care  appallingly  mea^'er. 

Hospitals  are  jxtorly  equipiH'd  and  iiiade<iuately  staffetl — laboratory  facilities 
practically  do  not  exist.  Facilities  for  the  isolation  of  contagious  diseases  are 
needed. 

In  consequence  of  these  conditions  the  service  would  be  able  to  attract 
an<i  hold  only  a  jKiorly  (lualitied  nurse. 

The  Conditions  on  the  reservations  demand  not  only  a  nui-se  with  training  in 
public  health,  but  with  experience  in  haudlinp  complex  problems.  A  nurse  «if 
this  type  will  not  be  satisfie<l  to  work  under  conditions  which  will  lartreiy 
nullify  her  work.  The  isolated  litVi  and  lack  of  contacts  with  other  j)ublic- 
health  workers  make  the  need  for  professional  direction  wliich  furnishes  in- 
spirati<in  and  stimulates  even  more  essential  than  in  other  tields  of  pubiic- 
healtli  nursing.  The  reservation  must  oCfer  certain  practical  resources  if  her 
work  is  to  be  a  success. 

RECAPITULATION   AND  RECOMMENDATION 

A  public  healtli  nursing  service  is  greatly  needed  because  of — 

(a)  Excessively  high  mortality  rates:  1.  Several  tribes  have  hi>;her  death 
than  birth  rates.  2.  Infant  death  rates  are  from  two  to  four  times  larger  than 
the  highest  rate  in  the  United  States  registration  area. 

(h)   Excessive  prevalence  of  tuberculosis  and  trachoma. 

(c)  Excessive  prevalence  among  school  children  of  malnutrition,  physical 
deftH-ts,  organic  heart  disease,  and  ill  health  in  general. 

((/)  Frequency  of  intestinal,  bronchial  diseases,  and  contagious  di.seases 
among  infants  and  young  children. 

(c)   Very  limited  liospital  and  clinical  facilities. 

if)  Total  ignoran<'e  among  the  Indians  of  the  simplest  elements  of  home  and 
personal  hygiene  and  of  the  care  of  the  sick. 

((j)  Poor  iiousing,  inadequate  food  siipi)ly,  and  lack  of  knowledge  of  house- 
keeping methods. 

(h)   Utter  inadequacy  of  field-matron  service. 

(i)   Extreme  need  of  health  protection  and  education  in  schools. 

A  public  healtli  nvirsing  service.  organize<l  in  conjunction  with  ami  on  the 
same  system  as  tlie  medical  service,  would  have  little  effect  and  woidd  not 
begin  to  meet  the  needs  enumerated  above: 

(a)  If  organized  on  the  same  system  as  the  medical  service  there  would 
be:  1.  No  central  professional  authority  and  therefore  no  central  profi'ssional 
dire<'tion  or  supervision  and  no  professional  morale.  2.  Low  standard  of 
qualifications  for  personnel.  3.  Exceedingly  inadequate  salaries.  4.  Much  in- 
terference by  and  no  control  over  the  field-matron  .service. 

{b)  A  iiublic-liealth  nursing  servicf'  would  be  heavily  handicapixMl  by  the 
inadecpuicy  of  hospitals  and  sanitoria  and  the  almost  total  lack  of  clinical 
facilities  for  corrective  and  previ'iitive  work. 

(c)  The  result  of  these  conditions  would  be  that  tho  sen'ice  would  be  able 
to  attract  and  hold  only  a  i>oor  grade  of  mirs»'s. 

A  public-health  nursing  servic(>  would  have  tremendous  eflftH-t  in  improving 
health  conditions  if  organized  under  the  following  conditions: 

(a)  The  establisiimeiit  of  a  medical  service  as  a  separate  division  directly 
under  the  commissioner  in  the  Indian  Hureau  under  a  national  dire<'t(»r  who  is 
a  physician  witli  exju'rlence  and  standing  in  i»ublic  liealth  work,  having  the 
authority  and  Ix-ing  held  responsible  for  the  develoiimnit  of  a  coniprehensivo 
health  i)rogram  in  the  hospitals,  scliools,  an*l  homes  throuu'hout  the  Indian 
Service,  embracing  active  preventive  measures  in  sanitation  antl  liygi» ne  and  a 
strong  educational  program. 

(h)  The  placing  of  authority  and  responsibility  for  all  me<lical  work  and 
for  an  active  program  of  health  work  in  each  agency  with  a  physician  who  has 
ha<l  suc<-essful  public  health  exix'rience  as  director  wh«)  would  in  direct  line 
Ik'  resijonslble  to  the  National  I)irect<»r  of  Medical  Service. 


SURVEY  OF   CONDITIONS   OF   INDIANS'  IN   UNITED  STATES    1005 

(c)  Tlie  establishment  of  a  public-health  nursinp  service  as  an  integral  part 
of  the  medical  service  under  a  nurse  director  in  hij^h  staiidinjr  in  the  nursing 
profession  and  who  has  had  administrative  experience  in  iiuhlic-hcalth  nursini;, 
having  responsibility  for  the  develojinient  and  suiiervisidn  of  tlie  nursing'  service 
in  hospitals,  in  tlie  schools,  and  in  the  homes  and  for  the  nursinji  iKTsoiniel. 
The  director  of  nursing  would  be  responsible  to  the  medical  director. 

(d)  The  designation  of  the  following  duties  to  the  director  of  nursing:  1.  De- 
termining the  civil  service  standards  for  nursing  personnel  and  appointing  and 
dismissing  the  same.  2.  Developing  general  policies  for  the  nursing  service. 
3.  Receiving  reports  directly  from  the  nurses  in  the  field.  4.  Supervising  the 
work  of  the  nurses. 

(e)  The  appointment  of  a  field  supervisor  to  as.si.st  the  director  of  nurses 
under  her  direction. 

if)  The  establishment  of  qualifications  for  the  nursing  personnel  at  least 
equal  to  those  obtaining  in  other  governmental  nur.se  corps,  as  the  Anny,  the 
Navy,  the  United  States  Public  Health  Senice,  and  the  Veteran's  Bureau. 

ig)  The  establishment  of  a  salary  scale  for  similar  service  commensurate 
with  that  prevailing  in  the  nurse  corps  cited  above. 

(/^)  The  elimination  of  the  field  matron  service  as  rapidly  as  nurses  can 
be  substituted,  or  if  that  is  not  possible,  the  placing  of  the  field  matron  service 
under  the  director  of  nursing  service  with  authority  to  detei-mine  standards  and 
to  define  activities  for  this  service. 


Exhibit  No.   2-a 

A  REVIEW  OF  MISS  PATTERSON'S  REPORT  ENTITLED  "A  STUDY  OF 
THE  NEEDS  FOR  PUBLIC  HEALTH  NURSING  ON  INDIAN  RESER- 
VATIONS " 

EXPLANATORY 

On  March  25,  1922,  the  Commissioner  of  Indian  Affairs  requested  the  chair- 
man of  the  American  Red  Cross  to  detail  a  snflicient  number  of  nurses  to  make 
a  complete  health  survey  on  several  Indian  reservations.  In  pursuance  of  this 
request  Miss  Florence  Patterson  was  detailed  October  1,  1922,  to  make  a  general 
survey.  Her  investigations  were  confined  to  New  Mexico,  Arizona,  the  south- 
ern part  of  California,  and  the  southern  part  of  Colorado.  In  all  she  visited  13 
different  jurisdictions,  namely.  Jicarilla,  San  Carlos,  Mescalero,  Northern 
Publos,  Southern  Pueblos,  Zuni,  Pima,  Sells,  Western  Navajo,  Hopi,  Fort  Yuma, 
Mission,  and  Southern  Ute. 

In  November  1922,  Miss  Augustine  B.  Stoll  was  detailed  to  the  Jicarilla 
Reservation  and  Miss  Elinor  D.  Gregg  to  the  Pine  Ridge  and  Rosebud  Reser- 
vations to  demonstrate  the  fea.sibility  of  establishing  public  health  nursing 
among  the  Indians. 

SCOPE   OF   REPORT 

Miss  Patterson's  report,  dated  June  10,  1024,  is  divided  into  seven  chapters 
in  which  40  major  subjects  are  treated.  This  review  follows  her  scheme  of 
arrangement  and  employs  the  pages,  chapter  numbers,  catch  lines  and  para- 
graphs of  her  report  in  identification  and  correlation. 

Chapter  I — Birth  axd  Death  Certificates 

What  Miss  Patterson  terms  loose  methods  of  collecting  data  with  reference 
to  diseases,  births,  and  deaths  is  really  an  ingenious  but  not  altogether  suc- 
cessful attempt  to  make  the  best  of  a  bad  situation.  There  are  reservations 
as  large  as  sovereign  States,  not  meaning  Delaware  or  Rhode  Island,  with 
but  a  single  physician.  Indians  on  many  reservations  are  sui)erstitious  about 
having  the  names  of  tlieir  dead  written  or  spoken,  and  they  are  very  reluctant 
to  give  information  concerning  births,  believing  that  it  will  bring  uikju  the 
children  concerning  whom  the  reports  are  made  sinister  evil  in  after  life. 

In  1918  an  agreement  was  made  between  the  Bureau  of  Indian  Affairs  and 
the  Bureau  of  the  Census,  through  the  Secretary  of  the  Interior  and  the  Secre- 
tary of  Commerce,  respectively,  that  in  view  of  the  scarcity  of  physicians  and 
in  view  of  the  fact  the  majority  of  births  and  deaths  were  unattended,  informa- 
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tive  reports  of  vital  statistics  would  bf  accepted  from  any  i)ers4)u  who  could 
supply  llic  (lata  upon  which  <H'rtili(  ates  couhl  he  made.  n*;;arflh*ss  of  whether 
the  inforuiiint  was  iti  the  cmployuient  of  the  Government  or  not.  In  pursuance 
of  this  aKnement  it  was  suggested  to  sui>erinteiulents  to  api>oint  volunteer 
ref:islrars  and  accpiaint  ihem  with  their  duties.  It  was  also  suggested  that 
under  ordinary  circiinistances  physicians  would  he  the  proj^-r  employees  to 
asseniMe  the  data.  Tlu'se  inl'onnative  (•(•rtilicates  were  to  l»e  re;:arded  as  re- 
ports rather  than  otlicial  d<»cuments.  tlie  olijw-t  being  to  secure  the  registration 
of  every  birth  and  death  anion;.;  Indians  with  as  much  a«-curaej-  and  i>rompt- 
ness  as  iHissihie— but  llrst  of  nil  the  registration  of  every  birth  and  d«'ath 
among  In<lians. 

One  consideration  th.it  prompted  the  Indian  Office  to  present  this  jilan  of 
collecting  vital  statistics  to  the  Bureau  of  the  Census  was  the  eilucational 
factor,  both  in  its  relation  to  tlie  employees  and  the  Indians,  neither  of  whom 
had  had  much  jirevious  exiterience  in  the  matter.  This  feature  is  fully  explained 
ill  circular  1!>18.  which  accompanies  this  revit-w. 

J'hj/xiriaiis'  scniianiiual  ><i)firtx  lucordint)  <linia'<r-~\'\u\vv  tliis  caption  Miss 
Pattersfin  makes  reference  to  a  form  which  is  now  obsoleti' — a  form  which  has 
been  suiMTseded  by  an  annual  ivixtrt  which  coidd  not  be  very  well  made  up 
without  statistical  data  to  which  reference  might  be  made. 

About  a  year  ago  a  complete  .set  of  forms  for  recordini,'  vital  and  morbidity 
statistics  was  prepared,  but  on  account  of  iiisuffici»'nt  a|ipiicable  funds  they 
have  not  b»»en  print«'d  ;  however,  the  dispensary  cards  which  have  In-en  in  use 
for  several  years  are  standard  and  have  stood  the  test  of  time.  It  is  probjibk* 
that  Miss  Patterson's  attention  was  not  called  to  the.se  cards.  ( SiHH-imens 
accompany  this  review,  i 

I'age  two  presents  a  tabulated  statement  taken  from  death  certificates  cover- 
ing a  period  of  three  and  one-half  years  on  a  reservation  having  a  ptipulation  of 
6.000,  and  a  medical  force  of  three  full-time  physicians.  The  death  certificates 
were  made  out  in  many  cases  by  laymen  who  entered  as  a  cau.se  of  death 
the  diagno.>^es  to  which  Miss  Patterson  calls  attention.  While  it  is  imixtrtanc 
that  the  Indian  Otlice  shall  know  of  what  disease  an  Imlian  dii'd,  it  i^^  of 
greater  importance  to  know  that  he  is  dead.  The  otlice  has  been  desirous  for 
several  years  of  collecting  data  which  would  show  conclusively  whi'ther  the 
Indians  are  dying  out  or  increasing,  and  it  regards  any  .sort  of  reiK)rt  within 
the  realm  of  vital  siatistics  as  l)etter  than  no  report. 

Individual  reports. — Criticism  is  made  under  this  caption  that  physicians  make 
up  their  reiKtrts  from  private  records  which  are  not  on  file  in  tln"  agency,  and 
that  lre(|uent  changes  of  physicians  eliminate  the  possibility  of  securing  any 
written  or  oral  history  of  individual  cases  or  specific  conditions  covering 
more  thiin  a  short  period.  These  strictures  would  apply  to  a  considerable  num- 
ber of  jurisdictions,  and  measures  have  already  been  taken  to  correct  this 
defect,  but  doctors  are  not  always  statisticians. 

When  the  new  .system  of  records  is  installed,  it  is  lioiwd  that  statistics  can 
bo  kept  by  age  groups. 

BIBTII   AND  DEATH    KATES   AND   MORTALITY   KKOM    TUBERCULOSIS 

Miss  Patterson  has  copied  a  number  of  figures  fnuu  the  annual  reports  for 
(he  10-year  period  from  iyi;{  to  1!I2'2,  Inclusive,  of  certain  n'servalions.  On 
•some  of  these  reservations  the  iMtpulation  for  the  lO-year  period  has  increased, 
while  on  <»thers  it  has  dimiidshed.  Taking  the  seven  reseivations  with  which 
slie  deals  together,  the  net  result  is  apparently  a  lo.ss  of  277,  which  may  he 
explained  in  part  by  iiiii,'ratioti  from  one  reservation  to  another  an<l  by  tletach- 
iiig  Indians  from  one  jurisdiction  and  att.iching  them  to  an«>ther,  as  in  the  case 
of  Pima  and  Sells,  and  Pte  .Mountain  and  Southern  Pie. 

It  may  be  that  on  these  reservations  there  was  no  actual  loss  for  the  10 
years,  as  two  things  must  be  taken  into  consideration,  the  nonreiMirtlng  of  births 
and  th(>  migration. 

COMI'AUIHON   HIIITII    AND  DEATH   HATE  WITH   UNITED  HTAJKH  IIIKTH    ItKUISTRATlON   AREA, 
I'.'L'I,    I'ER    l,(i(i(»    POPULATION 

It  Is  shown  that  the  birlli  r.-ite  for  the  seven  southwestern  reservations  In 
r.»'21  avcintjcd  :{(».|,  and  the  death  rate  :{(•..''•;  this  is  compared  with  tlu'  birth 
rale  of  L'l.;{  and  the  death  rate  of  11.7  for  the  registration  area  of  the  Pidt«'d 
Slates.  The  seven  reservations  referred  to  are  San  Carlos,  Fttrt  Yunui.  Sells, 
Me.scalero,  IJte,  Pima,  an<i  .licarllla    -reservations  which  are  not   represcniniive. 
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SO  far  as  their  vital  statistics  are  concerned,  of  tlie  Indian  reservations  of 
the  United  Stati's.  This  is  why  they  were  selected  as  a  suitable  place  for 
Miss  i'altersun  to  make  her  survey. 

On  this  same  page  is  presented  a  table  of  deaths  from  tuberculosis  in  1921, 
which  shows  an  a\erage  of  G.3  to  the  1,000  iMjpulation,  as  compared  with  1  to 
the  1,000  of  the  registration  area  of  the  United  States.  Elsewhere  in  her  report 
Miss  Patterson  calls  attention  to  the  fact  that  there'  are  more  than  six  times  as 
many  deaths  from  tuberculosis  among  Indians,  according  to  the  population,  as 
there  are  amuny  llie  i>eople  of  the  registration  area  of  the  United  States.  This 
is  true  so  far  as  these  seven  reservations  are  concerned,  but  for  the  whole  Indian 
population  the  ligures  would  lie  as  follows:  Registration  area  1  per  cent; 
Indians,  1.7  per  cent;  deducting  1()1,50G,  the  poi>ulation  of  the  Five  Civilized 
Tribes,  the  figures  would  be  1  and  3'/i;  per  cent,  respectively. 

TUACHOMA 

Under  this  caption  appear  many  statements  of  the  trachoma  situation  as 
reported  by  various  people  to  Miss  Patterson.  In  a  footnote  she  states  that 
since  her  report  was  written  Doctor  Perkins  had  visited  the  Pueblo  Indians,  and 
foimd  20  per  cent  of  the  Indian  population  of  Taos  alllicted  with  trachoma.  The 
I'ueblos  are  included  in  the  southwestern  campaign  which  wi,ll  be  inaugurated 
July  1,  1924. 

Page  7  in  part  is  a  continuation  of  the  discussion  of  trachoma,  the  remainder 
being  devoted  to  measles,  smallpox,  impetigo,  i)ediculosis,  and  scabies,  as  one 
topic,  and  venereal  disease  as  another.  With  reference  to  impetigo  and  scabies, 
it  may  be  said  that  their  cure  is  a  matter  of  persistence.  Pediculosis  is  very 
difhcult  to  eradicate,  especially  in  .long-haired  Indians.  Its  presence,  while  very 
objectionable,  should  not  be  charged  against  the  employees  of  the  Indian 
Service. 

VB.NEREAL    DISEASE 

Diseases  of  this  kind  are  the  exception  rather  than  the  rule  on  the  Indian 
reservations.  If  no  laboratory  examinations  were  made  of  the  Ute  Indians, 
tlie  superintendent  was  hardly  justilied  in  asserting  that  the  whole  tribe  was 
threatened  with  extermination.  The  facilities  of  the  United  States  Public 
Health  laboratories  have  been  placed  at  the  disposition  of  the  Indian  Service, 
and  there  is  no  excuse  why  laboratory  examinations  should  not  have  been 
made. 

Our  physicians'  annual  reiwrt  blanks,  new  form,  contains  a  column  for  record- 
ing the  number  of  diseases  of  this  character. 

The  first  two  paragraphs  of  page  8  are  a  continuation  of  the  discussion  of 
venereal  diseases,  the  remainder  of  the  page  being  devoted  to  infantile 
mortality. 

Miss  Patterson  calls  attention  to  the  fact  that  the  census  rolls  showed  that 
the  births  and  deaths  were  recorded  several  months  and  possibly  years  after 
they  had  occurred.  This  is  true  of  practically  all  Indian  reservations,  and  for 
reasons  stated  elsewhere  it  can  not  bo  heliied.  Miss  Patterson  believed  that 
infantile  mortality  is  probably  higher  than  the  records  show.  It  is  more 
likely  that  the  infant  birth  rate  is  higher  than  the  records  show.  Another 
paragraph  alleges  that  the  birth  registration  having  a  population  of  6,000  was 
50  per  cent  lower  than  the  birth  rate  in  the  registration  area  in  the  United 
States  in  1921.  As  the  word  registration  is  used  instead  of  rate,  no  exception 
can  be  taken  to  this  statement,  since  it  simply  means  that  all  the  births  were 
not  quoted.  In  this  connection  attention  is  invited  to  circular  1918  which 
accompanies  this  review. 

The  remainder  of  page  8  and  a  part  of  page  9  are  devote<l  to  showing  that 
the  death  rate  among  infants  under  one  year  of  age  per  1.000  births  is  greater 
than  il-  is  among  white  jieople.  This  is  conceded,  but  the  fact  that  the  l>irth 
rate  among  Indians  is  higher  than  among  white  people  should  be  taken  into 
consideration  in  connection  with  the  statement. 

M.\LNUTRITION     -VNO     PHYSICAL     DETECTS 

Under  this  caption  it  is  stated  that  the  manifestation  of  malnutrition  is 
general  and  acute  in  a  large  proportion  of  the  children  .seen  by  Miss  Patterson, 
and  that  the  children  repeatedly  presented  a  picture  similar  to  that  of  groups 
of  children  in  eastern  Europe  when  government  and  volunteer  agencies  rushed 
in  to  feed  them  in  their  devastated  regions.     The  reviewer  has  been  on  every 
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ludian  reservatiun  in  the  United  States,  but  he  never  saw  conditions  so  bad 
as  those  described  by  Miss  Patlei-son.  Attention  is  called  to  the  existence  of 
physical  defects  in  tlie  following  imragraph: 

"  Physical  defects,  esi)ecially  enlarged  and  diseased  tonsils,  were  observed 
by  the  writer  to  be  extraordinarily  common  and  constituted  a  serious  menace 
to  health.  Among  some  few  groups  of  children  the  teeth  were  found  to  be  in 
fairly  good  conilition,  but  among  the  majority  they  were  incredibly  bad. 
Among  many  of  the  Pueblos  the  teeth  were  extensively  decayed  and  toothache 
among  school  children  was  observed  to  be  an  everyday  occurrence." 

The  Indian  Ollice  has  a  special  physician  in  the  district,  and  it  is  probable 
that  these  defects  have  been  corrected  by  this  time.  However,  it  ought  to  be 
said  that  all  enlarged  tonsils  do  not  require  surgical  operations.  Prof.  James 
Tyson,  of  the  medical  board  of  the  University  of  Pennsylvania,  in  his  textbook 
on  the  Practice  of  Medicine,  in  discussing  this  subject  says : 

"  It  is  equally  certain  that  many  enlarged  tonsils  are  unnece.ssarily  removed. 
The  rule  to  follow  should  be  to  remove  all  tonsils  or  adenoids  which  give  symp- 
toms lx»cause  of  their  size  or  becau.se  of  their  septic  nature.  If  they  are  giving 
symptons  and  are  not  the  seat  of  inflammatory  foci,  they  should  not  be 
removed." 

A  field  dentist  has  been  working  in  New  Mexico  five  years,  and  it  is  proposed 
to  keep  one  in  the  district  continuously. 

Page  10  is  devoted  to  the  discussion  of  the  prevalence  of  coughs  and  respira- 
tory diseases,  heart  di.sease,  kidney  diseases,  mental  and  nervous  diseases,  and 
the  condition  of  dependents  and  defectives. 

It  is  stated  that  in  the  assembly  halls  in  the  boarding  schools  coughing  was 
incessant,  even  in  the  months  of  May  and  June. 

Under  the  caption  "  Heart  disease,"  it  is  said  that  in  one  boarding  school  the 
physician  found  that  40  girls  in  a  group  of  400  had  definite  heart  lesions. 
This  would  be  10  per  cent.  In  the  first  place,  there  is  no  school  in  Arizona  or 
New  Mexico  that  has  an  actual  attendance  of  400  girls,  and  in  the  second  place, 
it  is  probable  that  the  physician  did  not  differentiate  between  functional  dis- 
turbance and  organic  di.seases.  In  regions  of  high  altitude  it  is  not  uncommon 
for  children  to  have  irregular  hearts. 

Under  the  caption  "Kidney  diseases."  it  is  stated  that  some  of  the  doctors 
allege  that  affections  of  this  iharacter  are  common.  Kidney  disease  is  such  a 
broad  term,  as  it  is  used  by  tlie  laity,  tliat  it  may  cover  any  condition  of  which 
a  definite  diagnosis  can  not  be  madt — from  back-ache  to  sallow  complexion. 

Mental  diseases  and  nervmts  disorders. — If  there  is  anything  established  In 
the  practice  of  medicine  among  Indians,  it  is  that  the  incidence  of  mental  and 
nervous  diseases  is  le.ss  than  among  white  people.  The  Indian  Service  needs 
additional  facilities  for  taking  care  of  the  acute  and  helpless  Insane  and  the 
vicious  insane,  but  if  everybody  who  was  "  poco  loco  "  among  Indians  or  others 
was  incarcerated,  the  expense  would  be  enormous.  There  are  fewer  cranks 
among  Indians  in  proportion  to  the  population  than  there  are  among  white 
I)eople. 

Dependents  and  defectives. — This  bureau  has  provision  for  sending  the  blind, 
(leaf,  and  dumb  children  to  special  .><chools,  and  whenever  young  defectives  are 
found  suffering  the  hardships  rei)orted  by  Miss  Patterson  it  is  because  they 
would  not  avail  themselves  of  the  privileges  offered  them. 

In  the  lirst  paragrai)h  of  page  11  Miss  I'alterson  refers  lo  the  lack  of  sym- 
pathy on  the  part  of  tlie  relatives  for  the  agi'd  dependents.  Indian  characters 
and  customs  can  not  be  changed  in  a  day  or  a  year  or  a  century. 

Arthritis. — On  page  11,  on  which  is  discus.'^Ml  arthritis,  cancer. *ty|>hoid  fever, 
and  the  susceiilihilily  of  Indians  to  disease  in  general,  it  is  stated  that  arthritis 
is  very  conunon  am«jng  the  Ties  and  Apacla-s  and  that  they  are  supplied  lilior- 
ally  with  liniments  and  plasters  by  the  held  niatron.s 

Mamilacturers  of  Vicks  Salve.  St.  Jacoi)s  oil,  and  a  thousand  other  nostrums 
have  grown  rich  in  selling  their  remedies  to  whit*'  jieople  for  the  cure  of  arthritis 
and  neuritis,  and  since  the  Indians  want  liniments  and  plasters,  the  Held 
matrons  are  justified  in  siii»plying  them. 

Cancer. — The  Indian  Ollice  has  never  said  that  cancer  did  not  occur  amoufr 
Indians,  but  experience  has  demonstrated  that  it  occurs  less  frequently  among 
Indians  than  white  iieople. 

Typhoid  fever. — Indians  will  die  from  typhoid  lever  if  (hey  get  the  infection, 
but  (hey  are  no  more  predisposed  to  it   tinin  white  |MMipk>. 

In  her  sunnnary  of  Chapter  1,  Miss  Pa((crson  says  (hat  the  Indian  apiK>ars 
to  be  su'^ceplible  to  all  the  diseases  common  (o  (lu'  white  num.     Whv  notV 
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Chapter  II. — Observations  on  the  Methods  Used  to  Prevent  Tuberculosis 
AND  Trachoma  and  to  Care  for  Infants 

extent  of  hospitalization 

Under  this  caption  attention  is  called  to  the  disinclination  of  Indians  to  leave 
their  own  roservations  to  undergo  hospitalization.  The  Indian  Office  has  not 
had  sufficient  money  to  provide  hospitals  lor  every  reservation.  In  some  re- 
spects it  is  better  lor  patients  to  go  away  from  home  for  treatment,  for  the 
reason  that  when  they  are  treated  on  their  own  reservation  their  relatives  are 
a  constant  source  of  interference,  both  with  resi)ecl  to  the  patients  and  to  the 
care  that  is  being  given  them. 

The  sanatoriums  in  Now  Mexico  and  Arizona  were  run  to  almost  full  capacity 
for  a  large  part  of  last  year.  It  is  true,  as  Miss  Patterson  .says,  that  the 
personnel  of  these  institutions  is  not  sufficient  to  teach  the  patients  the  daily 
routine  to  protect  themselves  and  their  families  when  they  leave  the  sana- 
toriums. The  same  conditions  exist  in  most  public  sanitoriums.  The  Indian 
Service  also  lacks  adequate  facilities  for  follow-up  work  among  the  patients 
who  have  been  hospitalized  for  tuberculosis. 

Tlie  discussion  of  hospital  treatment  of  tuberculosis  is  continued  on  page 
13,  where  the  following  statement  is  made: 

"The  lamentable  lack  of  faith  in  hospital  and  sanatorium  care,  and  in  the 
medical  service  on  the  part  of  the  agency  superintendents  themselves  as  well 
as  on  the  part  of  other  employees  was  undoubtedly  a  potent  factor  in  main- 
taining empty  hospitals.  Apparently  there  was  often  ample  cause  for  this 
skepticism,  but  until  the  employees  believe  in  the  efficiency  of  the  medical 
work,  the  Indians  themselves  will  not  be  persuaded  to  accept  this  care." 

The  situation  complained  of  must  have  improved,  as  more  people  are  seek- 
ing admission  to  sanatoriums  than  there  is  room  to  accommodate. 

The  remainder  of  page  13  is  devoted  to  the  discussion  of  conditions  on  Jica- 
rilla  Reservation.  This  is  one  of  the  reservations  on  which  the  Indians  may  be 
c^aid  to  be  a  vanishing  race.  The  Jicarilla  population  number  596,  and  for 
this  population  we  have  one  general  hospital  with  30  beds  and  a  sanatorium 
school  with  a  capacity  of  80  beds.  The  sanatorium  school  is  simply  a  .sana- 
torium with  school  facilities  for  those  who  are  able  to  attend.  In  addition 
to  the  regular  personnel  of  the  hospital  and  a  reservation  physician,  there 
is  a  field  matron  and  a  Red  Cross  nurse  who  devote  their  time  to  these  people. 
If  we  had  a  special  nurse  for  each  Indian,  it  is  doubtful  whether  the  Jicarilla 
Indian's  exiH^ctancy  of  life  would  be  any  greater  than  it  is.  It  is  a  case  of  the 
survival  of  the  fittest. 

Type  of  home  care. — A  description  of  a  type  of  home  care  concludes  page  13 
and  opens  page  14.  Home  care  in  Indian  families  is  not  on  a  satisfactory 
basis.  This  subject  is  included  in  the  H-year  campaign  as  outlined  jointly  by 
the  Indian  Office  and  superintendents  of  Indian  reservations  and  concerns  par- 
ticularly the  field  matrons  and  physicians. 

The  next  important  i)aragraph  on  page  14  refers  to  the  success  of  the  Public 
Health  Service  in  a  dilapidated  home.  Sometimes  ordinary  field  matrons  meet 
with  success  just  as  encouraging. 

The  next  paragraph  deals  with  boarding  schools  as  factors  in  spreading 
tuberculosis.  Judging  from  autopsy  findings  in  white  children,  it  is  not  un- 
likely that  nearly  100  per  cent  of  Indian  children  have  the  infection  of  tuber- 
culosis, but  the  infection  of  tuberculosis  and  tuberculosis  are  two  different 
things,  though  the  latter  is  dependent  upon  the  former.  If  the  infection  of 
tuberculosis  were  not  sjiread  in  boarding  schools,  perhaps  it  would  bo  spread 
in  some  other  way.  Fishberg's  book  on  tuberculosis,  page  119,  summarizes 
the  question  of  infection  as  follows : 

"Tuberculosis  infections  occurring  during  childhood,  so  long  as  they  are  not 
acute  and  fatal  immediately,  endow  the  organism  with  a  heightened  resistance 
against  renewed  infection  with  tubercle  bacilli.  The  immunity  thus  pro- 
duced is,  as  a  rule,  sufiicient  to  protect  the  jierson  against  exogenic  during 
later  years.  When,  however,  extraordinary  physiological  or  pathological  con- 
ditions permit  the  bacilli  harbored  within  the  body  to  proliferate  because  of 
the  inadequacy  of  the  failing  immunity  which  becomes  incapable  of  preventing 
metastatic  reinfection,  new  tuberculous  foci  are  formed,  and  again  clinical 
phf^nomena  of  disease  make  their  appearance.  Experience  shows  that  these 
metastatic  reinfections  mostly  occur  in  individuals  who  were  subject  to  mas- 
sive  infections    during   childhood." 

26465— 29— PT  3 6 
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Pages  15,  16  and  tlio  first  luilf  of  17  are  a  ooutimiation  of  the  discussion  of 
tho  infliionce  of  nonresorvjition  and  reservation  schooois  upon  tlie  spread  of 
tuberculosis.  Tlie  recommendation  wltli  reference  to  compulsory  hosititaliza- 
tion   of  all   tuberculosis  jiatients   is   very   difiicult   to  cjirry   out. 

Care  of  itifanls. — The  rest  t)f  ita;.'e  17  and  the  greater  part  of  |iage  IS  is  de- 
voted to  a  ilescription  of  tlie  customs  of  ditTcrent  tribes  in  the  care  of  Infants. 
The  Indians  are  very  tenacious  of  their  ancient  customs.  an<l  it  is  doubtful 
whether  any  class  of  employees,  however  well  trained  they  might  be.  could 
effect  any  ra<lical  change  in  their  practices. 

Trcatni'Cnt  of  /r«</io/;/f/.— Miss  Patterson  questions  the  eflScacy  of  the  treat- 
ment of  trachoma  of  argyrol,  bluestone,  or  alum.  This  kind  of  treatment 
is  undoubtedly  better  than  no  treatment,  but  it  has  not  succe«'de<l  always  as 
a  curative  procedure.  Argyrol  is  not  administered  as  a  cure,  but  f<»r  it.s 
effect  in  les.sening  or  d»'stroying  the  associated  bacterial  in  trachoma.  The 
office  has  been  fortunate  in  securing  fnmi  Congre.ss  an  increa.se  of  applicable 
appropriations  for  combating  this  disea.se  in  a  more  vigorous  manner  than 
heretofore.  A  trachouni  campaign  has  been  organized  for  Arizona.  New  Mex- 
ico, and  Utah,  and  the  work  will  be  carried  forward  more  actively  in  all 
the  other  special  physician.s'  districts.  Every  special  physi<ian  in  the  service 
and  some  of  the  station  physicians  refract  and  fit  glas.ses.  It  was  undoubtedly 
true  that  not  a  single  pupil  in  the  school  visited  by  Miss  Patterson  w«)re 
glasses,  but  in  other  schools  it  is  not  an  unusual  thing  for  pupils  who  need 
glasses  to  wear  them. 

Chapteb  III. — Factors  in  Boariung  Schools  Detrimental  to  thk  IIkalth 

OF  Pupils 

THE    selection    UUVD    PRBTARATION     OF    THE    FOOD    DIETARY    IN    BOARDING    AND    DAY 

SCHOOLS 

The  criticisms  under  this  caption  are  directed  particularly  to  the  .schools 
of  Arizona  and  New  Mexico.  It  is  stated  that  the  unusual  climatic  conditions, 
the  extreme  heat  and  dry  atmo.sphere.  combined  with  the  dillicidty  in  securinu' 
ice,  made  the  whole  food  problem  in  the  boarding  .schools  unusually  difficult. 
With  the  exception  of  a  few  places  in  Arizona  theie  is  no  extreme  heat  in  these 
States  as  most  of  the  places  occupied  by  Indians  are  in  the  region  of  high  alti- 
tudes. The  scarcity  of  fresh  milk  and  fresh  vegetables  is  criticized,  and  justly 
so.  Year  befoie  last  the  division  of  home  e<'ononiics  of  the  Deiiartmenr  of 
Agriculture  revised  the  Indian  Servi<«'  diet  list,  and  later  Miss  Edna  Groves, 
supervisor  of  home  economics.  United  States  Indian  Service,  issued  a  nuti\,ual 
on  cooking,  thus  showing  that  the  otiice  lias  not  been  indifferent  to  tin*  (luestion 
of  diet  and  that  it  is  etxlejivoring  to  imi>rove  condilions. 

Page  21.  in  the  main,  is  a  contiinnition  of  the  discussion  of  diet  in  lK>arding 
and  day  sch'xils.  In  tb«'  last  paragraidi  of  this  page  it  is  stated  that  \\\q 
boanling-school  kitchen  was  under  the  sujH'rvision  of  a  matron  who  hail  other 
numerous  and  exacting  duti(>s.  The  money  appropriated  to  the  Indian  Service 
is  not  sufficient  to  emi»loy  sjiecialists  in  every  line  of  work  and  its  employee's 
often  do  double  duty. 

Page  22  is  a  criticism  of  the  inadequacy  of  school  equipment  and  the  waste  of 
food  because  of  ij,'norance  and  the  poor  management  of  the  cook.  This  <Titiclsm 
should  be  referred  to  the  suiterinti-iidents  for  investigation,  and.  as  no  s|>e<-iflc 
instances  are  re|iorted.  it  is  presumed  it   refers  to  all  .schools  visited. 

I'lirchnsc  of  food^t. — Under  this  caption  among  other  things  there  is  this 
statement : 

"At  one  boarding  school  where  the  pl:in  of  food  piirchase  was  particidarly 
Investigated  becau.se  of  the  extrenie  ba<l  diet,  it  was  found  that  the  estimate  for 
the  next  year  bad  be«>n  made  by  the  iirincipal.  a  y<aing  man  who  had  had  one 
year's  exiM'rience  in  boarding  schools,  in  conference  with  the  proiH'rty  clerk 
who  was  an  Indian.  .\i>ither  li.id  any  te<bni<-al  knowledge  of  diets  or  f(M)d 
valu<»  in  relation  to  child  lieiillli.  Tliiir  I'siiniate.  they  pnaully  stattnl,  was 
ai)proved  withonf  a  singh'  change  in  Wasliington." 

Thr  rrnudji.  I'nder  this  cajdion  a  d()niestlc-sclence  department  Is  rocom- 
nu'iided  for  every  boarding  school  ;i  department  which  should  assinne  the  re- 
sjionsibillty  for  the  sch<M)l  diet  and  for  the  purchase  of  food  as  well  as  for 
Instructions  in  hojne  economics.  It  Is  also  stated  that  whether  the  footl 
is  jturcbascd  on  iinnual  estimate  or  in  home  market,  the  calcidation  of  the  l)eHt 
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foiKl  values  and  of  the  necessary  amounts  for  institutions  retinites  a  specialist 
in  nutrition  rather  than  the  clerical  accuracy  of  a  property  clerk  and  a  teacher. 
Conceded,  where  is  the  money  to  come  from? 

CONGESTION    AND   LACK    OF   SANITATION    IN    BOARDING    SCHOOLS 

School  No.  1. — In  this  scliool  a  room  21  by  20  feet  with  four  windows  was 
used  as  a  dormitory  for  1!)  boys.  The  height  of  the  room  is  not  given,  hut 
evidently  it  was  overcrowded  and  poorly  ventilated,  as  .stated.  In  both  the 
girls'  and  boys'  quarters  the  single  beds  were  occupied  by  two  i)upils. 

The  phnnbing  is  reported  as  old  and  insanitary;  the  pupils  were  bathed 
once  a  week,  there  being  two  tubs  for  SO  bovs.  all  of  whom  l)athed  the  same 
day. 

Miss  Patterson's  criticism  of  the  inadetpiacy  of  the  bathing  facilities  is  right. 
She  might  have  also  criticized  with  propriety  the  lavatories  and  toilet  facilities. 

School  Xo.  2. — Both  the  dormitory  and  school  buildings  are  old  and  badly  in 
need  of  repairs.  The  plumbing  is  insanitary  and  obsolete.  The  toilet  in  the 
girls'  buihling  consists  of  a  long  trough  which  w«s  supposed  to  be  flushed 
automatically  at  regular  intervals. 

The  provisions  for  batliing  and  washing  are  criticized  in  this  school,  and 
undoubtedly  justly  so. 

The  first  two  paragraphs  on  page  24  are  a  continuation  of  the  criticism  of 
the  (^uipment  of  the  school,  and  it  is  stated  that  none  of  tlie  reservation 
boarding  schools  have  any  sort  of  convenience  for  indo<»r  playrooms  or  living 
rooms. 

Miss  Patterson's  criticism  in  this  respect  is  undoubtedly  based  on  conditions 
due  in  a  large  measure  to  insufficient  funds. 

Exacting  roxctine. — The  rest  of  this  page,  all  of  page  2.5.  and  a  large  part 
of  page  20  are  devoted  to  a  discussion  of  the  routine  of  Indian  school  life. 

It  has  been  demonstrated  by  experience  that  the  best  way  to  keep  Indian 
children  satisfied  is  to  keep  them  busy ;  i)erhaps  this  policy  has  been  over- 
worked, and  the  Indian  Office  is  now  trying  to  work  out  some  solution  to  the 
problems  presented. 

Health  nuperviaion-. — Under  this  caption  it  is  stated  that  health  supervision 
consisted  mostly  of  checking  up  on  weights  which  was  rather  a  perfunctory 
duty  in  those  schools  where  supplementary  diet  was  not  provided.  In  the 
second  paragraph  it  is  stated  that  in  most  of  the  boarding  .schools  records  of 
physical  examinations  were  found,  but  they  were  so  sketchy  as  to  indicate 
very  superficial  examinations.  It  is  also  stated  that  when  pupils  had  been  in 
school  several  years  records  were  rarely  found  covering  more  than  one  physical 
examination.  Beginning  with  the  school  year  l!)23-24,  a  card  form  was  printed 
to  i-ecord  the  physical  examination  of  each  pupil  every  six  months.  In  some 
places  these  cards  have  not  been  filled  out.  In  such  cases  the  superintendent 
or  physicians  are  to  blame.     A  copy  of  this  card  form  accompanies  this  review. 

In  the  second  paragraph  of  page  27  ^Nliss  Patterson  refers  to  the  Sunday 
morning  in.spections.  rather  than  a  periodic  health  inspection,  as  she  calls 
them. 

No  comment  is  offered  on  the  third  paragraph,  as  it  refers  to  a  special 
case  and  is  not  at  all  representative. 

The  fourth  par.igraph  ought  to  be  transcribed  and  sent  to  the  superintendent 
of  the  school  in  question,  but  as  the  school  is  not  mentioned,  it  can  not  bo  done. 

LIMITHa)  EXTENT  OF  EDUCATION  IN   HYGIENE.  COOKING,    HOME  .NURSING — I.N.STRUCTION 

IN    HYGIENE  AND  COOKING 

The  course  of  study  provides  for  classroom  work  in  physiology  and  hygiene. 
The  instructions  in  health  outlined  in  the  course  of  study  are  criticized  as  not 
being  practicable  for  the  sixth  and  eighth  grades.  These  outlines  were  taken 
from  the  course  of  study  of  one  of  the  most  educationally  advanced  States  in 
file  Union. 

Proceding  the  first  caption  on  page  28  is  a  comment  on  the  failure  of  Indian 
girls  to  take  to  their  homes  what  they  learn  at  school.  Tins  is  explained  by 
saying  that  these  girls  have  served  institntioiis  and  not  lionies.  Miss  I'.ilterson 
says  that  instructions  in  cooking  in  boarding  schools  is  hirgely  limited  to  doing 
chores  for  the  cook. 

If  this  is  true,  it  should  not  be  true. 
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Home  nursiuij  and  care  of  the  aU'k. — The  conditions  rrjKirted  under  this 
caiition  should  he  nmdo  the  suhject  of  a  spe<'ial  investigation,  and  it  is 
icconinii'iidiMl  lliat  Miss  TattiTson  lx>  riHiuesH'il  to  iflve  tJit*  names  of  the 
schools  to  which  reference  is  made. 

Chapter  IV. — Cicbtain  So<'iai.  and  Economic   1'\v(t«>bs  as   Stntiors  Handicaps 

IN    THE    DE\E1.0rMENT    OK    A     FlEI-D    MATRON     NURSINO    SERVICE 

The  first  three  paragraphs  on  psipe  29  on  wliich  this  cliapter  l)epiiis  is  de- 
voted to  tht'  discussion  of  public  health  and  public  he:ilth  nurses  and  calls  for 
no  comments. 

Ilousiny  conditioiut. — Under  this  caption  there  is  discussed  different  tjijes  of 
houses  for  dwelling — tlie  adobe  houses,  mud  houses,  tepees  and  tents,  the  liogan, 
aiul  shaclis — the  discussion  taking  up  half  of  pape  30. 

Under  their  present  state  of  civilization,  the  Indians  who  occupy  these  types 
of  dwellinf-'s  would  not  exchange  tliem  for  the  White  House  if  they  had  the 
opportunity.  Miss  Patterson  says  that  on  the  reservations  visited,  except  the 
Ute  Mountain  Reservation,  effort  had  been  made  to  induce  tliese  Indians  to 
build  ijermanent  homes,  but  the  success  of  the  movement  had  not  l)een  marked. 
This  parajrraph  tells  the  whole  story. 

IIousckcepitKj  standards. — The  last  paragrapli  of  page  30  and  the  first  two 
paragraphs  of  page  31  are  devoted  to  the  discussion  of  liouseket>ping  standards. 
Some  of  tlie  pueblos  and  some  of  the  Ilopis  were  praised,  Imt  their  housek  ep- 
iiig  methods  are  regarded  as  primitive,  and  it  is  stati-d  that  in  mi»st  instances 
tlie  manner  of  preparing  food  was  unspeakably  slovenly,  and  tlie  blankets  and 
rags  used  for  bed  clothes  were  filthy. 

Economie  situation. — The  Indians  di.scussed  under  this  caption  are  given  the 
credit  of  being  self-supporting.  As  a  whole  the  discussion  of  this  topic  is 
complimentary  to  the  Indians. 

Water  fiuiip^ll- — The  last  paragraph  of  page  31  and  the  first  three  on  pape  32 
are  devoted  to  a  discussion  of  the  water  suiiply,  and  opens  with  this  statement: 

"The  water  suiiply  and  rainfall  on  these  desert  reservations  was  so  uncer- 
tain and  the  struggle  for  existence  so  dei)endi  nt  uix)n  them,  that  most  of  the 
ceremonial  dances  and  religious  rites  were  performed  to  placate  their  rain 
god." 

The  statements  of  Miss  Patterson  are  applicable  to  all  the  southwestern 
Indians  and  in  no  wise  involves  the  jiolicy  of  the  oHire. 

Food  sit  Pill  I/. — A  conmit'iil  on  the  food  supply  of  the  Indians  is  very  interest- 
ing; it  is  stated  tliat  the  superintendents  on  these  rest>rvations  were  the  first 
to  recognize  and  to  acknowledge  the  inade(iuacy  of  tlie  food  supply  for  many 
families.  They  also  realize  tliat  dealing  with  the  situation  by  rationing  far 
from  solving  tiie  problem,  is  creating  a  larger  i>roblem  year  by  ye<ir. 

In  the  last  paragrapli  there  is  an  intimation  as  to  what  the  public-health 
nur.se  might  accomplisli  were  .she  employe<l  to  teach  good  management  in  tlie 
homes. 

Chapter  V. — Pebsonnel  and  Facilities  fob  Cabe  of  the  Sick,  1*revention  of 
Disease,  and  Promotion  of  Health 

hospital  facilities — NDMDEB  OF  BEDS 

This  chai»ter  opens  with  the  di.scu.ssion  of  hospital  facilities,  and  states  that  a 
general  hosjiilal,  varying  in  capacity  from  (i  to  .'"tO  beds,  was  found  on  each  reser- 
vation with  the  exicption  of  San  Carlos  and  Mission  Hcscrvations.  Pn»bably 
at  the  time  Miss  Patterson  made  her  in.spection  the  Soboba  Hospital  near 
San  Francisco,  Calif.,  had  not  been  ojiened.  It  is  slated  that  the  hospitals 
on  the  average  were  found  to  be  lllh'd  to  about  one  third  capacity  aiul  with 
pupils  largely  from  boaniiiip  schools.  The  records  of  this  ollicc  show  that  most 
«)f  till'  hosi)ilals  by  the  (lost;  of  the  ye:ir  have  been  fairly  well  italronize<l.  The 
discussion  of  this  topic  is  closed  by  the  following  signllicant  paragraph: 

"The  reservation  Indians  have  a  marked  anllpalhy  for  hospitals.  Patients 
brought  to  the  hospitals  long  distances  from  tlu'ir  homes  become  lonesome  and 
homesick  and  it  was  often  dllllcult  to  hold  them.  There  is  real  need  for  a 
connecting  link  between  the  iKtsjiilals  and  the  homes,  such  as  Is  supplied  by  the 
social  service  deparlincnls  In  the  modern  hospital.  This  nei'd  in  the  reser- 
vation hospilals  c(»Mld  he  supplied  by  a  i>ubllc  health  nurse." 
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BUILDINGS 


The  problem  of  the  buildings  is  properly  subject  to  criticism,  which  Miss 
Patterson  does  not  spare. 


Under  this  topic  it  is  stated  that  in  three  hospitals  the  so-called  nurses  had 
no  training,  and  in  one  of  them  patients  were  admitted  and  cared  for  by  a 
nurse  without  training  and  with  only  the  consultant  services  of  a  physician 
17  miles  distant.  This  criticism  probably  refers  to  Laguna  at  the  time  Doctor 
Lynwalter  was  detailed  to  make  blood  samples  from  the  Pueblo  Indians  for 
Wassermann  tests. 

On  page  34  the  discussion  of  hospitals  and  physicians  is  continued. 

Doctor's  offive. — Attention  is  called  to  the  fear  of  the  Indians  to  enter  a 
building  or  place  where  any  person  had  died,  and  the  inference  is  that  the 
doctor's  office  should  not  be  located  in  a  hospital  l)ecause  of  this. 

Equipment. — The  lack  of  standardization  in  medical  and  surgical  equipment 
and  the  lack  of  proper  facilities  for  keeping  such  equipment  is  Justly  criticized. 
Criticism  is  also  offered  because  the  janitor  and  other  employees  have  access 
to  the  basement,  where  such  dangerous  drugs  as  bichloride  of  mercury  and 
strychnine  are  kept  on  open  shelves. 

There  is  no  case  on  record  where  an  employee  of  the  Indian  Service  has 
formed  the  bichloride  of  mercury  or  strychnine  habit. 

Type  of  service.— The  last  two  paragraphs  of  page  34  and  the  tlrst  two  on 
page  35  are  devoted  to  discussion  on  this  topic.  The  service  in  the  Indian 
Service  hospitals  is  undoubtedly  not  what  Miss  Patter.son  has  been  accustomed 
to  in  the  hospitals  of  large  cities,  but  in  some  respects  it  suits  the  Indians 
better.  It  is  not  always  feasible  to  enforce  such  regulations  as  the  physicians 
know  to  be  for  the  best.  We  are  dealing  with  a  primitive  people  under  the  law 
or  moral  suasion. 

Hospital  records  and  report-^. — The  Indian  OflBce  is  doing  its  best  to  improve 
its  system  of  records  and  reports.  The  reclassification  of  the  field  employees 
will  be  a  great  help  in  this  direction,  as  it  will  probably  lessen  the  number  of 
changes.  The  need  of  clerical  assistance  in  hospitals  is  intimated.  This  is 
something  we  have  never  had  because  of  the  lack  of  funds.  Frequent  changes 
of  physicians  come  in  for  its  share  of  criticism. 

Medical  .serricc  and  nursing  service;  qualifications. — The  same  qualifications 
are  required  for  the  physicians  and  nurses  in  the  Indian  Service  as  for  physi- 
cians and  nurses  in  all  other  branches  of  the  United  States  Civil  Service,  in- 
cluding the  Panama  Canal  Zone.  The  regular  Medical  Corps  of  the  Army, 
Navy,  and  Public  Health  Service  are  on  a  different  basis,  the  appointees  being 
named  by  the  President  after  comiietitive  examination  and  confirmed  by  the 
Senate.  There  are  in  the  Indian  Service  men  and  women  who  have  served  in 
the  Veterans'  Bureau,  the  Panama  Canal  Zone,  United  States  Public  Health 
Service,  and  in  the  Army. 

Low  .salaries. — The  salaries  of  physicians  and  nui'srs  are  criticized  as  too 
low.  The  minimum  salary  for  nurses  under  reclassification  will  be  $1.5tX)  a 
year,  and  the  minimum  salary  for  physicians,  $1,860.  In  both  grades  there 
will  be  opportunities  for  promotion. 

Type  of  nursing  serrice. — In  the  last  three  parajrraphs  of  page  3G  and  the 
first  two  paragraphs  of  page  37  Miss  Patterson  praises  the  nurses  that  pleased 
her  and  condemns  tho.se  that  did  not  please  her.  She  calls  the  field  matrons  a 
group  of  untrained  workers,  which  is  hardly  complimentary  to  the.se  faithful, 
self-sacrific-ing  women. 

Lack  of  authoritij. — This  topic  is  discusse<l  in  three  paragraphs,  which  need 
no  comment.  It  is  true  that  the  initiative  of  physicians  and  other  employees 
is  often  destroyed  by  arbitrary  superintendents,  while  on  the  other  hand  there 
are  superintendents  who  try  to  be  and  are,  in  fact,  very  helpful. 

national  pwgram. — Under  this  caption  Miss  Patterson  discus-ses  circular 
from  the  office  to  the  superintendents  which  while  showing  good  intentions  also 
shows  the  total  failure  and  re<'ognizes  the  difference  between  a  purpose  ami  a 
plan  of  work  and  between  ideal  objectives  and  realizable  objectives.  After 
quoting  tiie  es.sential  features  of  this  circular,  the  following  comment  is  made: 

'•  For  instance,  to  '  observe  and  correct  general  surroundings  detrimental 
to  health  of  infants'  woidd  involve,  on  most  of  the  reservations,  radical  changes 
in  unhygiene  and  insanitary  houses,  provision  of  water  sujiply.  increased  ojipor- 
tunities  to  provide  an  adequate  income  for  the  family,  some  method  of  pro- 
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vidiiig  a  milk  supply,  medical  su)h  rvision  and  licalth  o<lucution  in  the  home, 
l>etter  hosiiilal  faciiitii's  and  a  lietltT  adjustment  i>f  soc-ial  conditions;  a  pro- 
^rram  wliieli  would  niK-essurily  cover  many  years  and  involve  a  much  larger 
medical  and  nursing  personnel,  the  exiKMiditure  of  larjiely  increas«»d  funds  and 
ttxlinical  direction.  This  jirogram  was  passed  on  to  tlie  d«K-t<)r.  who.  with  a 
sigh  and  a  smile  placed  it  in  his  files." 

'J'raiiK])orlafion. — I'nder  this  cajition  on  pa^o  'AS,  Mi.ss  Patterson  makes  a  plea 
for  hotter  tran.sportati()n  for  jiliy.siciaus — a  plea  which  ought  to  In?  heedeil. 

The  doctcrr'n  dun  '"  "'f  field. — Tlii.s  is  a  topic  which  is  treated  on  pages  38 
and  ;i!t  hy  publishing  field  notes  upon  four  families.  Tliese  notes  should  he  read 
in  conuecti<in  with  tlie  final  paragraph  on  page  31).  whicli  .says: 

"A  public  health  nurse  couici  help  a  great  deal,  but  she  would  face  the 
same  obstacles,  and  health  educalioii  could  do  little  to  improve  conditions 
in  the  l.ice  ol"  dire  povert.v.  The  poverty  here  was  not  due  to  sloth  or  volun- 
tary idleness,  but  solely  t»)  the  fact  that  the  water  from  the  river  which  a 
few  years  ag(»  was  used  to  irrigate  their  fields  had  l>een  diverted  above  the 
re.servation  for  white  men's  fields.  Only  since  this  diversion  of  their  water 
supply  had  they  been  reduced  to  poverty  and  the  suiHjriutendent  was  confident 
thai   imjnoved  irrigation  facilities  would  at  once  eliminate  want." 

Field  matron  .vcrciVr;  qualification  of  irorkers- — The  wliole  of  pages  40.  41, 
42.  48.  44.  and  a  part  of  45.  beginning  with  the  caption,  Qualification  of  Work- 
ers, is  devoted  to  field  matron  .service — a  .service  which  Miss  Patterson  evi- 
dentl.v  tjiinks  ought  to  be  replaced  hy  members  of  the  I'ublic  Health  Nur.siiig 
Service  As.sociati(jn. 

The  field  matron  has  a  hard  time.  She  is  opix'sed  by  the  sui)erintendent 
in  many  cases,  because  she  has  to  utilize  some  means  of  transportation  to 
get  over  the  reservation.  Recently  one  ctf  the  Indian  Service  snpeiintendents 
took  away  tlie  moans  of  transportation  from  all  his  field  matrons,  reijuiriug 
them  to  walk  wherever  they  go. 

The  other  captions  of  this  topic  are:  Extent  and  Distribution  of  Field 
Matron  Service:  Organization;  IMan  of  Work;  Equijiment :  Record  Keeping; 
and  Cooiteration  witii  Medical  Service.  Then  comes,  on  page  4.").  a  caption. 
One  Day's  Routine,  in  which  the  notes  on  visit  to  five  different  families  are 
given,  which  takes  up  pages  40  and  all  of  47  with  the  exception  of  one 
p;iragrai)h  which  contrasts  the  field-matron  work  with  that  -of  the  public 
health  nurse,  which  is  continued  on  pages  48  and  4J>.  and  clo.ses  with  a  sum- 
mary as  follows : 

"The  observation  of  the  work  of  tlie  field  matrons  on  various  reservatioua 
indicated  conclusively  that  there  ari'  seritms  and  grtive  omissions  in  her 
method  of  wctrk.  Her  lack  of  adecpiate  prei)aration  and  self-<'onfidence 
due  lo  her  inability  to  conceive  of  the  full  responsibilities  in  dealing  with 
such  problems  as  tuberculosis  and  chdd  hygiene  were  insurmountable  ob- 
stacles. Her  work  was  cursory  and  incfVectivi'.  because  of  inconiiH'tt-nce.  inex- 
jierience.  and  lack  (»f  fn<laniental  knowledge  and  nol  because  the  <lesire  to 
.serve  was  lacking.  I"]nthusiasm  was  usually  notably  absent  in  all  of  her 
work,  becau.se  enthusiasm  comes  oidy  with  the  consciousness  of  success,  or  at 
least  with  faith  in  one's  methods.  Moreover,  whatever  nuiy  have  U'cn  her 
natural  ability  and  however  thorough  her  pre|»aratious  may  have  l»een,  it  was 
evi<1cnt  that  the  sticcess  of  her  work  deiK'uded  largely  upon  how  it  was  organ- 
ized and  directed.  Man.v  factors,  otitside  of  her  control,  had  a  dire<'t  and 
jioteid  inlini'iice  uimn  her  work.  A  well-trained,  iliorougbly  exitei  it'nc»>d  nur.se 
\^•onld  find  it  difiicult  to  secure  commensnrale  reliirns  for  her  elT»>rls  under 
the  same  ])lan  of  organization  in  which  the  field  jnatron  worked.  She  nutst 
have  supervision  and  direction  from  a  iK'rson  who  is  an  authority  in  her 
field.  She  must  have,  if  her  work  succeeds  in  a  large  degree.  comiH'tenI  medi- 
cal advice  and  liospilal  facilities." 

Miss  Patterson's  comment  as  a  whole  is  uid'avorable  to  the  field  matron 
service.  She  says  the  field  matron  circular  inspires  one  with  the  enormous 
<ipIMirluinty  for  service  without  snugesling  any  plan  of  praciic.il  prcM-edure, 
adding  that  these  circulars  (No.  IIM'.I)  an-  excellent  as  sermons,  but  useless 
as  blue  ]ii'ints. 

Tlie  field  malr()ns'  circular  devotes  10  paragraphs  to  outlining  her  dutien 
and  states  explicitly  that  the  duties  of  the  field  nnitron  are  too  varie*!  and 
extensive  to  be  fidly  defined  in  the  drctdar,  for.  to  a  certain  exti'iit,  they  are 
modified  by  the  difft'i't'iit  conditions  which  obtain  in  the  various  districts  and 
on  the  .several  reservations,  and  by  the  degre*'  of  advaiK-emeni  of  the  Indians 
an<l    llnii-    partitidar    needs.      It    is   also   slated    in    the   circular    tlial    many    of 
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the  helpful  things  wliich  a  field  matron  may  do  are  not  subject  to  schedule 
classification,  and  that  the  influence  of  these  women  for  >i(jod  can  he  fully 
measured  only  in  terms  of  human  destiny.  Would  a  blue  print,  showiuf;  every 
path  which  a  field  matron  must  travel,  be  suiK^rlor  to  a  circular  of  this  kindV 

Outing  matron  service;  distribution  and  <ir(/anization. — The  concluding  para- 
graph  on  page  49  and  all  of  page  50  are  devoted  to  the  outing  matron  service. 
The  outing  matron's  problems  are  not  health  problems  altogether,  for  her  work 
also  concerns  social  problems,  but  Miss  Patterson  believes  public-health  experi- 
ence would  furnish  valu:ible  equii>ment  for  this  position. 

In  the  condudini:  paragraph  to  lie  found  on  page  HI  it  is  said  in  substance 
that  the  California  State  Tuberculosis  Association  and  State  department  of 
health,  as  well  as  the  county  agencies  in  that  State,  have  realized  the  impossi- 
bility of  dealing  with  the  health  problem  of  the  Indian  p<»pulation  and  the 
white  population  as  separate  and  distinct  problems,  yet  she  adds  there  is 
little  cooperation  between  the  Indian  Office  and  the  State  of  California. 

Chaptek  VI — The  Two  Experiments  In  Public-Health  Nursing 

This  whole  chapter,  covering  pages  52.  53,  54.  55,  5G,  57,  58,  59,  00,  61,  02,  0.3, 
and  64  is  a  history  of  the  public-health  nursing  experiments  carried  on  by 
Miss  StoU  at  Jicarilla  and  Miss  Gregg  at  Pine  Ridge  and  Rosebud,  and  is 
largel.v  made  up  of  quotations  fi-om  the  reports  of  these  two  nurses.  It  is 
very  interesting,  but  does  not  concern  the  official  policies  of  the  Indian  Office 
or  of  the  Red  Cross  nursing  organization.  It  tells  how  these  workers  were 
received  by  the  Indians  and  relates  many  exi>eriences  that  are  of  absorbing 
Interest. 

Chapter  VII — Conclusions  and  Recommendations 

Miss  Patterson  recommends  the  public-health  nursing  service  in  placfe  of  the 
service  now  maintained  on  the  ground  that  health  conditions  are  serious  and 
the  measures  and  the  methods  used  in  improving  the.se  conditions  are  in  no 
way  comparable  with  the  provisions  made  for  the  protection  of  health  gener- 
ally in  the  United  States. 

In  support  of  her  declaration  that  the  modern  public-health  movement  has 
not  touched  these  reservations,  she  made  the  following  citations: 

(«)   Excessively  high  mortality  rates. 

(b)  Alarming  prevalence  of  tuberculosis  and  trachoma. 

(o)  Excessive  prevalence  among  school  children  of  malnutrition  and  other 
physical  defects. 

(d)  Frequency  of  intestinal,  bronchial,  and  contagious  diseases  among  in- 
fants and  young  children. 

(e)  The  carelessness  with  which  mortality  and  morbidity  statistics  are  kept. 
Poor    conditions    under    which    Indians    live. — The    further    argument    why 

public-health  service  nursing  should  supplement  field  matron  work  in  the 
present  system  of  nursing  is  discussed  under  this  topic  with  the  following  in- 
dicated citations : 

(a)  Total  ignorance  of  the  most  elementary  principles  of  home  and  per- 
sonal hygit'ne  and  the  care  of  tlie  sick  on  the  part  of  the  Indians. 

(b)  Poor  housing,  inadequate  food,  and  lack  of  knowledge  of  the  simplest 
housekeeping  methods. 

(c)  The  necessity  for  gathering  large  numbers  of  Indian  children  into 
boarding  schools  causes  a  pres.sing  need  for  health  protection  and  health  edu- 
cation. 

Under  this  citation  it  is  stated  that  the  dormitories  are  too  congestetl  and  that 
the  food  is  frequently  badly  cooked  and  the  diet  badly  balanced.  Iu.sufficient 
.sleep  is  allowed  and  the  daily  routine  is  too  exacting  to  allow  the  necessary  time 
for  free  play  and  rest.  Ile.ilth  supervision  is  often  superficial  and  the  plan  of 
education  is  ill  suited  to  Indian  children. 

In  paragraph  3.  page  66,  it  is  said  that  the  field  matron  service  is  futile  be- 
cau.se  of  the  total  lack  of  training  in  caring  for  the  sick  and  because  of  lack  of 
supervision.  The  remedy  pointed  out  in  this  paragraph  is  better  hospital  equip- 
ment and  a  continuous  and  high-grade  nursing  service. 

In  paragrajih  4  of  this  page  attention  is  called  to  the  effectiveness  of  the 
public  health  nur.se  in  dealing  with  difficult  problems  elsewhere,  and  the  quota- 
tion is  made  to  the  effect  that  next  to  the  clinic  and  the  sanatorium,  the  public 
health  nurse  is  the  most  vital  factor  in  a  campaign  against  tuberculosis. 
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III  the  first  autl  sccoml  iMiru^raphs  of  page  07  u  comparison  is  made  of  the 
results  obl4tine<l  in  sth«K>Is  by  medical  in.si»ectiou  with  and  without  nurses, 
aud  in  tlie  last  i)araKraph  under  this  caption  it  is  stated  that  it  seems  aitparent 
that  a  public  health  nurse  would  be  an  effective  agent  in  bringing  Indian 
faniilifs  under  medical  supervision  and  that  she  would  exert  a  dire<t  inllueuce 
in  creating  a  larger  inlluence  of  hospital  facilities.  The  concludug  lines  under 
this  topic  are  as  follows : 

•■\Ve  have  sought  during  the  past  20  years  for  a  missionary  to  convey  the 
message  of  healtli  iiito  each  indi\idual  home;  and  in  America  we  have  foiud 
this  messenger  of  health  in  the  public  health  nurse." 

J nifftctivvnctiii  of  public  htalth  nursiny  sirvwc  organized  under  pretent 
sfmlcm. — iMiss  I'attcrson  says  that  in  the  Indian  Medical  Servi<e  there  is  no 
central  professional  authority  and,  therefore,  no  professional  direction  or  sui>er- 
vision.  aud  in  c(msequence  no  profe.ssional  morale.  Slie  also  says  that  the 
hospital  nurses  and  the  field  matrons  totally  lack  professional  su|)ervision  and 
direction   and    their    work    is   therefore    iioorly    planned    and    <iften    ineffective 

Lou-  standards  of  quail ficat ions  for  personnel.- — It  is  stated  on  page  OS  under 
the  foregoing  caiition  that  tlie  civil  service  re<|uirements  for  both  doctors  and 
nurses  are  lower  in  the  Indian  Service  than  those  for  nurses  in  other  Federal 
services,  and  that  the  result  is  that  both  the  doctors  and  nurses  who  are  in  the 
Indian  Service  are  in  it  because  it  offers  a  livelihood  which  they  could  not  gain 
in  the  outside  world  because  they  could  not  face  the  comi>etition.  It  is  further 
stated  that  nurses  are  very  inadcniuately  trained  in  tlieir  work,  and  consequently 
they  are  of  low  grade;  like  many  of  the  doctors,  they  are  in  the  Indian  Service 
because  they  can  not  qualify  for  otlier  Federal  services. 

In  commenting  uix)n  these  statements,  attention  is  called  to  the  fact  that  the 
civil  service  re(juirements  for  physicians  and  nurses  in  the  Indian  Service  are 
the  same  as  lliey  are  in  all  the  Fedeial  services,  including  the  I'anama  ("anal 
Zone,  where  civil-service  rules  govern.  These  rules,  of  course,  do  not  apply  to 
the  Army  and  Navy  nor  to  the  regular  corps  of  the  Public  Health  Service. 

The  third  paragraph  under  this  caption  deals  with  the  low  salaries  of 
nurses  and  field  matrons.  The  reclassification  of  the  field  service  will  im- 
prove this  situation  materially.  Citation  (c)  says  that  these  low  salaries 
are  reflected  directly  in  inelficient  doctors  and  nurses.  All  the  dtH:tors  and 
nurses  of  the  Indian  Service  are  not  inefficient. 

Citation  (d)  under  this  toiiic  treats  of  the  interference  and  lack  of  c<mtrol 
Incidental    to   the   field    matron   service. 

Section  2  under  this  caption  slates  that  a  public-health  nursing  service  would 
be  heavily  handicapped  by  the  inade(iuacy  of  hospitals  and  sanatoria  and 
the  almost  total  lack  of  facilities  for  corrective  an(l  preventive  work.  Para- 
graph 3  states  that  on  account  of  the  conditions  obtained  in  the  Indian  Service 
will  be  able  to  attract  and  hold  only  poorly  (pmlified  nurses.  On  paue  (iO. 
section  .3  is  continued  and  the  statement  is  made  that  the  conditions  on  the 
reservations  demand  not  only  a  nurse  with  training  in  public  health,  but  with 
experience  in  handling  complex  problems. 

Rccaj)ituhition  and  rrroinmrndations. — Miss  Patterson  recapitulates  her 
argument  lor  the  establishment  of  public  health  nursing  service  on  Indian 
reservations  and  nuikes  the  following  specific  recommendations  on  page  7U. 
which  concludes  her  report : 

"  (rt)  The  establishment  of  a  me<lical  .service  as  a  separate  division  dinvtly 
under  the  comnussioner  in  the  Indian  Hureau  under  a  national  director  who  Is 
a  ithysician  with  experience  .and  standing  in  public  health  W(n-k.  having  the 
auth(»rity  to  an<l  being  held  responsible  for  the  development  of  a  compre- 
hensive health  |irogram  in  the  hosidtals,  .schools,  and  homes  throughout  the 
Indian  Service,  embracing  active  preventive  measures  in  sanitati<»n  and  hy- 
giene and  a  strong  educational  program. 

"(h)  The  placing  of  authority  and  responsibility  for  idl  medical  work 
and  for  an  active  program  of  health  work  in  each  agency  with  a  physician 
who  has  had  successful  ptd)llc  health  exiH'rlence  as  dir(H'tor  who  would  in 
direct  line  be  res|Kinsible  to  the  national  director  of  medical  service. 

"(c)  The  esfaldishment  of  a  publi<'  health  nursing  service  as  an  lidegral 
part  of  the  medical  service  under  a  nurse  director  in  high  standing  in  the 
nursing  profession  and  wh<t  has  had  administrativi-  experience  in  public- 
health  nursing,  having  resi)onslbility  for  the  development  and  supervision  of 
the  iMirsing  service  in   hosi»itaIs,   in  the  schools  and   in   the  homes  and  for  the 
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nursing  personnel.    The  director  of  nursiuj,'  would  be  responsible  to  the  medical 
director. 

"(d)  The  designation  of  the  following  duties  to  the  director  of  nursing: 
(1)  Determining  the  civil-.service  standards  for  nursing  personnel  and  api>oint- 
ing  and  dismissing  the  same.  (2)  Developing  general  policies  for  the  nursing 
service.  (8)  Receiving  reports  directly  from  the  nurses  in  the  field. 
(4)    Supervising  the  work  of  the  nurses. 

"(e)  The  appointment  of  a  field  supervisor  to  assist  the  director  of  nurses 
under   her   dii'ection. 

"(O  The  establishment  of  qualifications  for  the  nursing  personnel  at  least 
equal  to  those  obtaining  in  other  governmental  nurse  corps,  as  the  Army,  the 
Navy,  the  United  States  Tublic  Ilealtli  Service  and  the  Veteran.s'  Bureau. 

"(g)  The  establishment  of  a  salary  scale  for  similar  service  commensurate- 
with  that  prevailing  in  the  nurse  corps  cited  above. 

'•  (7t)  The  elimination  of  the  field  matron  service  as  rapidly  as  nurses  can  be 
substituted,  or.  if  that  is  not  possible,  the  placing  of  the  field  matron  service 
under  the  director  of  nursing  service  witli  authority  to  determine  standards 
and  to  define  activities  for  this  service." 

Miss  Patterson  evidently  made  her  report  in  good  faith,  believing  that  it  was 
her  duty  to  presinit  the  organization  which  she  represents  in  the  best  light 
possible.  The  organization  of  Public  Health  Service  Nurses  should  not  be  con- 
founded with  the  United  States  Public  Health  Service,  for  it  is  simply  an 
organization  which  has  for  its  purpose  the  betterment  of  the  nurses'  situation 
professionally.  Everybody  appreciates  the  high  calling  of  the  nurse,  but  there 
is  something  more  to  her  professional  qualifications  than  mere  book  knowledge. 
She  must  be  fitted  by  nature  to  deal  sympathetically  with  the  woes  and  sorrows 
of  mankind.  The  course  of  study  in  the  nursing  school  is  not  so  intricate  as 
to  be  beyond  the  capacity  of  ordinary  mortals,  but  in  recent  years  there  has 
been  a  tendency  to  ultraprofessionalize  trained  nurses  of  the  country. 

In  a  recent  meeting — in  this  very  month  of  June — of  the  American  Medical 
Association,  Dr.  William  Allen  Pusey,  the  pre.sident-elect,  made  the  following 
statement  on  the  floor  of  the  house  of  delegates : 

"  The  trained  nurse  for  ortiinary  service  has  become  inaccessible,  except  to 
the  rich  and  for  institutional  and  community  employment.  In  order  to  save 
time,  please  assume  that  I  accept  at  the  highest  value  the  present  good  type 
of  trained  nurse.  There  is  need  for  her.  but  there  is  much  greater  need  for 
a  very  large  number  of  trained  nurses  who  will  perform  the  simple  duties  of 
attendants  for  the  sick.  That  is  the  great  function  of  the  trained  nurse.  The 
ideals  of  the  nursing  craft  are  all  away  from  that  point  of  view.  Tlie  house 
of  delegates  last  year  in  effect  approved  the  recommendation  that  the  standard 
for  entrance  requirements  for  nurse  training  include  "  a  4-year  high  school 
education,"  and  then  approved  the  proposition  that  "  the  education  and  training 
of  the  nurse  should  not  be  so  expensive  *  *  *  as  to  place  her  services 
beyond  the  reach  of  the  average  family."  How  are  these  two  propositions  to  be 
reconciled?  How  is  the  average  family  going  to  pay  the  salary  that  the  high 
school  graduate,  who  has  had  two  and  a  half  or  three  years"  training  in  nursing, 
may  justly  askV  Tliat  puts  her  out  of  reach  of  most  people  except  in  cases 
of  desperate  emergency.  That  is  not  the  kind  of  trained  nurse  that  is  most 
needed.  There  should  be  a  trained  nurse  for  the  bedside  who  is  available  for 
service  in  ordinary  illness  for  the  ordinary  fiijmily. 

The  proper  work  of  the  trained  nurse  does  not  contemplate  that  she  is  in  a 
position  of  primary  responsibilty.  Her  duty  is  to  care  for  patients'  needs 
under  the  physician.  If  she  is  to  do  more — to  assume  the  physician's  func- 
tion— she  should  take  the  medical  course.  The  things  she  has  to  do  are  simple 
things.  Tlie  work  she  has  to  do  in  ordinary  service  does  not  require  a  high- 
school  training  nor  three  years  of  hospital  training.  It  needs  young  women 
of  character  and  intelligence,  of  a  sense  of  responsibility  and  of  elementary 
education.    *    ♦    • " 
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Exhibit   No.   144 

Dl3>ABTMENT   OF    THE    iNTEaUOB, 

Wathinglon,  May  24,  J928. 
Hon.  Lynn  J.  Fba^ieb. 

Chairman  Committee  on  Indian  Affairs, 

United  States  Senate. 
My  Dei\r  Senator  Frazier:  Receipt  is  acknowledped  of  your  letter  of  May 
15,  in  which  you  make  a  request  that  your  committee  be  furnished  with  the 
report  of  health,  nursing,  and  medical  service  made  by  the  Red  Cross  A.ssocla- 
tion,  Miss  Florence  M.  Patterson,  investigator. 

In  reply  thereto  you  are  advised  that  the  report  you  have  reque.sted  is  In- 
closed herewith,  together  with  the  comments  that  were  Fnade  thereon  by 
Dr.  R.  E.  L.  Newberne,  who  at  that  time  was  chief  medical  supervisor  of  the 
Indian  Service,  and  it  is  requested  that  if  the  report  be  published,  the  com- 
ments of  Doctor  Newberne  be  included  in  the  publication. 
Very  truly  yours, 

Hubert  "Work,  Secretary. 

(Thereupon,  at  11.40  o'clock  a.  m.,  the  subcommittee  adjourned 
until  to-morrow,  Thursday,  December  13,  1928,  at  10  o'clock  a.  m.) 
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THURSDAY,  DECEMBER   13,   1928 

United  States  Senate, 
Subcommittee  of  the  Committee  on  Indian  Affairs. 

Wa.shvif/ton,  IK  C. 

The  subcommittee  met.  pursuant  to  adjournment,  in  room  422, 
Senate  Office  Building,  at  10  o'clock  a.  m..  Senator  Lynn  J.  Frazier 
presiding. 

Present:  Senators  Frazier  (chairman).  Pine,  and  Wheeler. 

Present,  also,  Mr.  Louis  R.  Glavis,  chief  investigator  for  the  com- 
mittee. 

TESTIMONY  OF  MHS.  D.  M.  KEFATJVER 

(The  witness  was  sworn  by  the  chairman.) 

The  Chairman.  Give  your  name  and  address,  please. 

Mrs.  Kefauver.  Mrs.  D.  M.  Kefauver;  Columbus,  Ohio. 

Mr.  GLA^^s.  Mrs.  Kefauver,  were  you  at  any  time  in  the  Indian 
Service  ? 

Mrs.  Kefau\'er.  I  was.  I  was  appointed  as  head  matron  of  the 
Ute  Indian  School,  April  14,  1924.     I  have  the  appointment  liere. 

Mr.  GLA^^s.  The  Ute  Indian  School:  Is  that  at  Towaoc? 

Mrs.  Kefauver.  Yes. 

Senator  Pine.  In  what  State? 

Mrs.  Kefauver.  Colorado. 

Mr.  Glavis.  "What  were  your  duties  as  matron? 

Mrs,  Kkfauver.  I  was  the  general  supervisor  of  the  scliool,  every- 
thing pertaining  to  the  children  out  of  school  hours,  and  looked  after 
everything  that  belonged  to  them  while  they  were  in  school,  but  of 
course  had  nothing  to  do  with  them  while  they  were  in  the  school- 
room. 

Mr.  Glavis.  Did  you  have  general  supervision  over  the  commis- 
f?ary  ? 

Mrs.  Kfjauver.  I  had.  That  was  part  of  my  duty,  to  look  after 
the  commissary,  the  laundry — every  dei)artment  that  b('h)nged  to 
the  school  I  looked  after  except  the  mess  of  the  teachers. 

Mr.  Glavis.  The  teachers  did  not  eat  the  same  food? 

Mrs.  Kefauver.  They  did  not. 

Mr.  Glavis.  What  can  you  say  with  reference  to  the  food  furnished 
the  children? 

Mrs.  Kefauver.  The  food  that  was  furnished  the  chihhen  w?.s 
simply  impossible.  I  went  down  into  the  basement  of  the  kitchen-  - 
what  they  call  the  children's  kitchen.     I  was  asked  to  go  there- 
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that  is.  shown  the  way — by  Mrs.  Nchcr.  who  was  tlio  baker.  She 
tohl  me  tliat  she  liad  been  ordered  by  Mr.  McDaniels  to  bake  the 
bread  from  the  flour  that  was  in  that  room,  and  that  she  refused 
to  do  so. 

I  Avent  down  to  look  at  tlie  flour.  I  never  saw  such  a  si^lit  in  my 
life.     I  had  to  hold  my  nose  while  I  went  down  into  the  room. 

It  Avas  a  room  possibly  lialf  as  hirjie  as  this.  Across  one  end  of 
it  was  stacked  the  fif)ur  tliat  had  been  tliere  for  I  do  not  know  how 
lonji.  Mrs.  McDaniels  told  me  it  had  been  there  two  years,  oossibly 
lon^'er.  AVhen  they  would  brin<^  in  the  new  flour  they  woula  pile  it 
on  top  of  that,  and  the}'  would  not  clean  it  out.  It  never  had  been 
cleaned  out. 

You  could  not  step  in  that  room  without  stepping  on  the  debris 
tliat  was  scattered  all  over.  The  rats  and  mice  had  chewed  into 
this  flour,  and,  of  course,  the  flour  was  not  a  very  ffood  <rrade.  any- 
way. Tliey  had  chewed  into  that  flour,  every  corner,  everv  sack;  it 
was  filled  with  weevils,  and  tiie  cats  had  been  in  there  and  usetl  the 
flour.  The  dirty  water  had  leaked  down  from  above,  evidently,  from 
all  indications,  and  made  a  mess  of  it. 

That  was  what  she  was  asked  to  use  for  flour.  Everything  else 
was  in  ])roportion  down  there.     It  was  covered — it  was  just  filthy. 

The  CuAiitMAX.  What  was  it — the  basement  of  the  building? 

Mrs.    Kefauvkr.  The   basement    of   the   kitchen. 

Mr.   Glams.  Right   under  the   kitchen   floor? 

Mrs.  Kefadater.  Under  the  kitchen.  That  is  where  they  kept  the 
flour. 

The  Chairman.  Why  was  it  not  cleaned  up?  Win'  was  it  left  in 
such  a  condition  as  that? 

Mrs.  Kefauver.  That  is  something  I  can  not  tell  you.  I  ordered 
it  cleaned  out  immediately.  Mr.  McDaniels  was  off  of  the  reservation. 

Mr.  (jlavis.  Who  was  Mr.  ^IcDaniels? 

Mrs.  Kefauver.  Mr.  McDaniels  was  what  they  called  the  principal 
of  the  reservation.     He  was  under  Mr.  McKean. 

The  Chairman.  The  principal  of  the  school? 

Mrs.  Kefai  VER.  Yes.  Well,  the  ])rincipal  of  the  school  was  Miss 
Ro^'kwell.  They  liad  a  funny  sort  of  an  arrangement  there.  I  do 
not  know — Mr.  McDaniels  was  ])rincipal  of  that  part  of  the  school. 
You  see  the  TIte  Indian  Reservation  was  cut  up  into  different  divi- 
.sions,  and  Miss  Rockwell  was  the  i)rincipal  of  the  school.  lie  was 
princij)al  of  the  reservation. 

Mr.  (lEAMs.  Of  all  the  schools  on  the  resi'rvation?     Is  that  it  ? 

Mrs.  Kefaiver.  \o;  just  of  that  one  particular  department  of  the 
reservation,  and  Mr.  McKean  was  superintendent  over  the  whole 
reservation. 

Mr.  (jlavis.  You  say  you  had  this  Hour  removed  when  you  found 
tlie  condition  it  was  in? 

Mrs.  Kefauaer.  I  ordered  the  place  cleaned  up  iuunediately. 

Mi-.  (ii.Avis.  And  was  it  chimed  up? 

Mrs.  Kefauver.  It  took  several  men  three  days  with  a  hoe  and  a 
rake  and  a  hose  to  clean  that  place  out  so  that  it  was  suitable  to  put 
in  the  food  for  the  children. 

Mr,  (iLAViH.  That  was  during  Mr.  McDaniels's  absence? 

Mis.  Kefauver.  That  was  while  he  was  away. 
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Mr.  Glavis.  Then  what  happened  when  Mr.  McDaniels  returned? 
Did  you  call  his  attention  to  the  condition  of  the  flour? 

Mrs.  Kkfauvek.  When  he  came  home  his  wife  had  reported  to  him 
what  had  been  done,  and  he  went  over  to  the  kitclien,  and  he  was 
furious  to  think  that  anj'body  would  have  the  audacity  to  do  a  thinp 
like  that.  He  was  just  furious.  His  wife  whispered  to  him  and  told 
him  not  to  o^et  so  furious;  he  could  deal  it  out  as  rations.  Ho  said, 
"  I  will  do  that." 

Mr.  Glavis.  That  is,  to  the  older  ones? 

Mrs.  Kefauver.  To  the  older  ones.  He  did  send  it  back  to  the 
•school,  because  they  found  mice  and  rats  in  the  flour  afterward,  and 
it  was  baked,  and  when  they  would  send  it  over,  every  Sunday 
night  they  woidd  send  the  children's  food  to  the  dormitories  so  that 
they  would  eat  their  supper.  That  was  the  only  time  the  cook  had 
to  get  out;  and  when  they  would  send  that  over  I  could  not  let 
them  put  it  in  the  house,  it  smelled  so.     It  had  to  be  kept  outdoors. 

Senator  Pine.  Was  that  the  flour  or  the  bread  ? 

Mrs.  Kefauver.  That  was  the  bread  that  they  baked  out  of  the 
flour.    It  was  in  the  most  terrible  condition  that  can  be  imagined. 

Mr.  Glavis.  I  think  one  of  the  witnesses  who  testified  at  Yakima, 
Wash. — Miss  Groves — said  she  found  portions  of  mice  in  the  bread. 
Did  you  find  any  such  conditions  as  that  ? 

Mrs.  Kefauver.  I  did  not  find  it  myself,  but  I  knew  that  it  had 
been. 

Mr.  Glavis.  You  did  not,  then,  get  any  new  flour  ?  You  had  to  use 
the  old  flour?    Is  that  so? 

Mrs.  Kei^auver.  For  a  few  days  they  brought  in  a  few  sacks  of 
other  flour,  to  cover  up  what  they  were  going  to  do,  I  suppose.  I 
took  it  at  that,  anyway,  because  then  the  other  flour  commenced  to 
come  back  in. 

Mr.  Glavis.  Did  you  protest  against  the  other  flour  coming  back? 

Mrs.  Kefauver.  I  certainly  did,  but  it  did  not  do  any  good. 

Mr.  Glavis.  What  about  the  condition  of  the  meat,  if  you  know  ? 

Mr.  Kefauver.  The  meat  was  kept  over  in  the  basement  of  the 
commissary  department,  which  was  under  the  mess  hall.  I  could 
show  you  pictures  of  all  those  places.  There  is  a  large  mess  hall 
where  the  employees  eat  and  where  they  entertain  their  guests,  and 
in  the  basement  of  that  is  the  commissary  that  tliey  have  for  storing 
the  canned  goods  and  such  things  as  that ;  and  the  meat  was  kept 
there.  There  was  no  screen;  there  was  no  floor  in  there,  although 
the  cement  had  been  piled  up  there  for  a  year  or  more  to  make  the 
floor,  but  it  never  had  been  done.  It  was  as  dirty  as  it  could  pos- 
sibly be;  there  were  no  screens,  and  the  meat  would  be  stacked  in 
there  in  loads.  Well,  you  know,  in  a  hot  place  like  that,  how  long  it 
would  keep  fresh.    There  was  no  ice  to  keep  it.  and  it  would  spoil. 

Mr.  (iLAvis.  Was  the  condition  of  the  meat  called  to  youi'  atten- 
tion by  the  cook  at  any  time? 

Mrs.  Kefauver.  The  cook  came  over  to  the  dormitory,  and  Miss 
Groves,  the  teacher,  was  there;  and  Mrs.  Neher  came  with  her,  and 
in  the  presence  of  those  two  she  told  me  that  Mrs.  McDaniels  had 
ordered  her  that  day  to  cook  meat  that  was  just  alive  with  maggots 
for  those  children. 
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The  Chairman.  Did  Mrs.  McDaniels  have  some  official  position 
on  the  reservation  ? 

Mrs.  Kekai  VER.  Mrs.  McDaniels  was  the  wife  of  the  superintend- 
ent. She  was  not  under  civil  service,  but  she  was  appointed  by  Mr. 
McKean  to  the  position  of  seamstress.  She  was  the  one  that  censored 
every  new  member.  In  fact,  .she  was  the  one  that  was  to  make  out 
my  report,  whether  I  was  efficient  or  not.  I  was  to  report  to  her. 
You  can  see  her  name  on  the  paper. 

The  Chaikman.  Was  that  a  part  of  her  duties  as  seamstress? 

Mrs.  Kej'auver,  Her  duty  {  I  can  only  describe  what  has  always 
been  in  my  mind  as  to  what  her  duty  was.  She  was  the  paddle  to 
a  mush  pot. 

Mr.  (tlavis.  Did  Mrs.  McDaniels  tell  the  cook  to  cook  all  the  meat, 
or  just  portions  of  the  meat?    What  did  she  say? 

Mrs.  Kefauver.  She  told  her  to  clean  off  the  maj^jrots  and  cook  the 
meat,  ami  she  said,  '"  I  absolutely  refuse  to  cook  such  meat  as  that." 

The  Chairman.  Do  you  know  where  they  ^ot  this  meat  from? 

Mrs.  Kefauver.  I  do  not  know.  It  was  brought  in  by  the  wagon- 
load  ;  probably  shipped  in  from  Denver. 

The  Chairman.  How  large  an  attendance  did  you  have  in  this 
school  ? 

Mrs.  Kefauver.  There  were  nearly  200  in  all — girls  and  boys. 

Mr.  Glavis.  AVhat  about  the  condition  of  the  milk?  Was  that  all 
right  ? 

Airs.  Kefai  \ER.  No.  The  .stables  were  never  cleaned — never.  The 
cows  jUfSt  rolled  in  the  filth.  They  were  milked  without  being 
cleaned,  and  when  they  put  the  milk  in  the  separator  it  was  just 
thick,  what  was  left  in  the  bottom;  and  that  was  the  milk  that  they 
gave  those  children. 

Mr.  (iLAvis.  You  mentioned  the  separator.  Was  the  separator 
cleaned  ? 

Mrs.  Kefaivei!.  The  separator  was  only  just  i-iused  out. 

Mr.  Glavis.  With  hot,  boiling  water? 

Mrs.  Kefai  VER.  We  never  had  boiling  water.  It  wa;s  very  hard 
to  boil  the  water.  In  fact,  they  did  not  seem  to  understand  that 
there  was  a  dilTerence  between  making  a  fire  at  an  altitude  of  over 
a  mile  and  an  altitude  such  as  we  live  in  now  here,  and  they  did  not 
know.  The  stove  was  very  poor.  It  did  not  have  any  draft,  and 
consi^quently  things  could  not  be  cooked  very  readily  on  that  stove, 
and  the  water  could  not  boil. 

'i'he  Chairman.  This  was  a  high  altitude? 

Mrs.  Kefauver.  A  very  high  altitmle — between  six  and  seven 
thou.sand  feet. 

Senatoi'  1'ine.  The  water  would  boil  before  it  was  hot? 

Mis.  Kefauver.  Yes.  They  <'anned  a  great  deal  of  fruit  while  I 
was  there,  and  every  bit  of  it  spoiled  because  they  tlid  not  seem  to 
understand  that  they  had  to  have  it  boiled  to  make  it  keep. 

Mr*.  Geavis.  From  what  you  say,  I  imagine  it  gets  «|uite  c^>ld  at 
Towaoc  in  the  winter^ 

Mrs.  Kekai  \  EH.  In  the  winter  it  gets  veiy  cold.  There  are  sevi-i-e 
winds  (hatciit  through  that  canyon  theic.  iind  tht'v  are  \erv  biting. 

Air.  (iEAVis.  How  wei-e  the  cjiildren  dressed^  Wa,s  the  clothing 
fiiiiiished  siinicicnl  to  Uecp  iheni  warm? 
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Mrs.  Kefauver.  I  will  tell  you  just  what  those  children  wore. 

Mr.  Glavis.  That  is  better.     Tell  just  what  clothing  they  wore. 

Mrs.  Kefauvek.  They  had  three  garments.  First  was  a  little  thin 
shirt,  a  cotton  shirt;  then  they  had  outing-flannel  bloomers,  and  a 
thin  gingham  dress  over  that.  I  asked  for  the  coats.  There  were 
some  little  jackets  that  were  there,  of  serge.  I  asked  for  coats  for  those 
childivn.  They  said  they  never  had  any.  1  said, ''  Not  for  winter?  " 
These  were  all  they  had  all  winter  long — little  thin  serge  short 
jackets.  The  stockings  were  thin  cotton  stockings,  cheap.  The 
shoes  were  the  cheapest  canvas  gray  shoe^  that  you  ever  could 
conceive  of. 

The  Chairman.  Canvas? 

Mrs.  Kefauvp:r.  Canvas.  They  put  those  shoes  on,  no  matter 
w  bother  the  weather  was  wet  or  dry ;  they  kept  them  on  from  the  time 
they  got  up  in  the  morning.  They  had  to  walk  twelve  blocks  every 
day  going  to  and  from  meals,  and  if  their  feet  were  w^et  they  sat  with 
wet  feet  until  they  went  to  bed  at  night.     That  wa.s  all  they  had. 

The  Chairman.  "Were  they  not  provided  with  leather  slioes  at  all? 

Mrs.  Kefaitver.  Not  while  I  was  there.  There  were  a  few  that 
had  been  left  in  boxes  from  away  back,  but  they  were  too  small  to 
put  on  any  of  the  children,  and  they  just  had  canvas  shoes. 

Mr.  GLA^•IS.  Of  course  you  were  not  there  in  the  dead  of  winter; 
so  might  they  not  have  heavier  shoes  in  the  winter  time  ? 

iSIrs.  Kefai -^  er.  They  informed  me  not,  that  they  were  getting  the 
year-round  supply. 

The  Chairman.  How  long  were  you  at  the  Towaoc  school? 

Mrs.  Kefaua'er.  I  W'as  there  two  months. 

The  Chairman.  And  that  was  in  the  fall  of  the  year? 

Mrs.  Kefauv'er.  Yes ;  in  the  fall  of  the  year. 

Senator  Pine.  Why  did  you  leave? 

Mrs.  Kefaum2R.  1  was  asked  to  leave. 

The  Chairman.  By  whom? 

Mrs.  Kefauver.  By  the  commissioner. 

Mr.  GLA\^s.  Is  this  the  letter  notifying  you  of  the  termination  of 
your  service  [handing  paper  to  witness]  ? 

Mrs.  Kefauver.  Yes ;  that  is  the  letter  that  I  got. 

Mr.  Glavis.  Perhaps  that  had  better  go  in  the  record. 

The  Chairman.  Let  it  be  placed  in  the  record. 

(The  paper  referred  to.  marked  "  Exhibit  No.  145,"  is  printed  in 
the  record  in  full,  as  follows:) 

Exhibit  No.   145 

Department  of  the  Intekioe, 

Office  of  the  Secretary, 
Washington,    October  7,   1927. 
Mrs.  Della  Kefauver  of  Ohio. 

Madam:  Your  scrvifos  as  a  matron  (sradc  ~t)  in  the  Indian  field  service,  at 
$1,140  per  annum  less  $180  per  annum  for  quarters,  fuel,  and  light,  assigned  to 
duty  at  the  Consolidated  Ute  Agency,  Ute  Mountain  School,  Colorado,  have 
been  terminated  by  the  Secretary  of  the  Interior  upon  the  recommendation  of 
the  Commissioner  of  Indian  Affairs,  effective  upon  date  of  receipt  of  this  letter. 
This  separation  is  in  accordance  with  the  provisions  of  civil-service  Rule  VII, 
paragraph  1  (c),  and  is  with  prejudice,  because  of  your  having  made  state- 
ments regarding  officials  of  the  United  States  that  are  unbecoming  an  employee 
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of  the  Government  and  because  of  an  attitude  which  would  tend  to  have  a 
destructive  and  disorganizing  eCfect  on  the  service. 
Respectfully, 

J.  W.  Atwooo, 
Acting  Chief  Division  of  Appointm*  nt» 
(Through  the  CoiuinissiuiaT  of  Indian  Affairs). 

Senator  Pine.  What  was  the  real  reason  for  your  dismissal,  or 
for  asking  you  to  resign^ 

Mrs.  Ko^vuvui.  The  reason  that  they  did  not  want  me  there  at  all 
was  because  I  would  not  consent  to  tlie  inhuman  treatnu'nt  that 
they  were  giving  those  children,  anil  feeding  them  that  improper 
food,  keeping  them  up  late  at  night,  and  things  of  that  sort.  I 
wanted  to  treat  those  children  lil^e  they  were  human  beings,  not 
like  they  were  animals,  and  they  did  not  like  me  for  that  reason. 
Consequently,  I  was  slated  for  dismissal,  and  I  was  dismissed. 

The  CiiAiHMAN.  Were  there  any  other  employees  dismissed  that 
you  happen  to  know  of  about  that  time  ^ 

Mrs.  Kefauvkk.  Yes.  Miss  Groves,  the  teacher,  left  at  the  same 
time.  She  was  going  to  stay.  The  day  after  I  left  Mr.  McDaniels 
went  into  her  room  and  threatened  her  if  she  did  not  agree  to  testify 
in  their  favor  instead  of  mine,  and  they  scared  the  girl  pretty 
nearly  to  death,  and  when  she  would  not  do  that,  why,  then  they 
thrust  in  her  face  a  letter  from  Mr.  McKean  threatening  her  with 
dismissal  if  she  still  remained  true  to  the  cause  and  did  not  go  and 
testify  in  their  favor. 

Mr.  Glavis.  Did  they  want  Miss  Groves  to  testify  that  the  meat 
did  not  have  maggots  in  it,  and  that  the  flour  was  all  right  i 

Mrs.  KEi^vuNTiK.  They  wanted  her  to  testify  to  everything  that 
they  said  and  wanted  said  and  wanted  done;  she  must  agree  im- 
plicitly with  all  the  things  that  they  said. 

Senator  Pine.  I  think  that  letter  should  go  in  [referring  to  an- 
other letter  produced  by  the  witness.]     Let  Senator  Wheeler  read  it. 

Senator  Wheixek  (after  reading  letter).  I  think  it  should  go  in. 

The  Chairman.  This  letter  will  go  in  the  recoril. 

(The  paper  referred  to,  marked  "  Exhibit  No.  140,*'  is  printed  in 
the  record  in  full,  as  follows:) 

ExuiuiT  No.  140 

Department  of  the  Inteiuor, 

L'NrrEU    STATE.S     I.NDIAN     SERVICE, 

Consoi.iuateu   I'tk  Agency, 
Iijnucio,   Colu.,    October  17,   JU^l. 
Miss  Febol  Groves, 

Totcaoo,  Colo. 
My  I)kar  Mihs  Gkovkh  :  I  wish  to  «'iill  yimr  attriilinn  to  tlio  fact  that  tin? 
ellicicncy  rciM)rts  are  made  out  .seiniannually  and  that  the  next  report  for  this 
jurisdiction  will  bo  made  out  some  time  in  Nov*  nilier.  1  iiicloso  lu-rewitli  blank 
which  will  show  you  the  dilTcrcnt  topics  upon  which  the  superintcnch'iits  must 
rei>ort  f(jr  ea<"li  employee. 

I  trust  tliat  your  dose  assoeiati«»n  with  Mrs.  Ivct'auvcr  sinci'  her  arrival  at 
1'owaoc  has  not  <-aiisi'(l  you  to  lose  siu'lit  of  ibc  t|"!il'' '•'><  and  services  rc(|uirtMl 
of  every  loyal  ami  eiiicienl  employee.  l\nowlnu  dial  your  term  of  s«'rvice  at 
Towaoc  has  been  oi'  but  sboit  duration,  I  bave  thouuht  well  to  extend  t«)  you  a 
word  of  caulioii  and  reipiire  yon  to  put  I'orib  your  best  et't'orts  In  nuiiiitainaiL; 
liarmony  among  tbe  employees  and  of  ;i  lny:i|  .inii  sincere  e\pn<s  on  iciu.ntj 
the  principal  and  Ids  ellicient  service. 
Very  Imly  yours, 

10.  K.  iMcKka.n, 
Supi  rintcnd<  nl. 
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The  Chairman.  Do  you  happen  to  know  whether  the  cook  remained 
there  ? 

Mrs.  Kefauver.  Well,  she  was  there  when  I  left.  I  do  not  know 
what  has  become  of  her  since,  but  she  was  there  when  I  left. 

Mr.  GLA^^s.  The  reason  <riven  for  your  dismissal  in  this  letter  of 
October  7  is,  it  states,  because  of  your  havin<r  made  statements  re<]:ard- 
ing  officials  of  the  United  States  that  are  unbecomin*::  an  employee 
of  the  Government.    To  what  did  that  refer? 

Mrs.  Kefauver.  The  night  that  I  got  into  Towaoc  I  was  taken  to 
Mr.  McDaniels's  home.  It  was  the  time  when  everything  was  teem- 
ing with  the  Teapot  Dome  question;  and  as  they  said  they  were 
out  of  the  way  of  things,  and  did  not  know  anything  about  whac 
was  going  on  in  the  outside  world,  they  would  like  to  have  me  tell 
them  a  little  about  it :  so  I  told  them  as  nuich  as  I  could  about  the 
Teapot  Dome  question,  and  of  course  I  am  slated  now  as  speaking 
with  disrespect  as  far  as  officials  of  the  United  States  are  concerned. 
The  Chairman.  Did  you  ever  report  the  situation  there  to  the 
higher  authorities,  the  Commissioner  of  Indian  Affairs? 

Mrs.  Kefaua'er.  I  certainly  did.  Everything  that  I  have  ever  said 
or  done  has  been  reported  to  Burke,  to  Meritt,  to  Work,  and  part  of 
it  went  through  the  Attorney  General,  Mr.  Sargent. 

Mr.  GLA^^s.  You  wrote  your  Senator,  did  you  not,  Senator  Willis? 
Mrs.  KEFAU^■ER.  I  wrote  to  Senator  Willis. 

Mr.  Glavis.  And  did  you  give  him  complete  information  about 
conditions  there? 

Mrs.  Kefauver.  I  gave  him  the  letters  that  I  had  been  writing, 
and  he  took  them  directly  to  Meritt  and  Burke. 

Mr.  Gla\-ts.  And  in  your  letters  to  Senator  Willis  you  described 
all  these  conditions  ? 

Mrs.  Kefauver.  All  these  conditions.  I  had  them  all  described, 
every  one  of  them,  from  the  beginning  down.  When  I  first  went 
there  I  found  that  I  could  not  say  anything;  I  must  be  very  careful 
about  what  I  did  say ;  and  so  all  I  said  was  in  black  and  white.  I 
wrote  letters. 

Mr.  Glavis.  Did  any  inspectors  from  the  Indian  Service  call  on 
you  for  information  concerning  the  matters  about  which  vou  wrote 
to  Senator  Willis? 

Mrs.  Kefaua'er.  Never.  There  was  only  one  inspector  in  the 
field  while  I  was  there,  and  he  was  surrounded  by  Mrs.  McDaniels, 
who  steered  him  clear  of  me.  He  was  not  allowed  to  come  any- 
where near  me. 

The  Chairman.  You  think,  then,  that  the  inspectors  that  were 
sent  there  did  not  make  a  fair  inspection  of  the  situation  ? 

Mrs.  Kefauver.  The  inspectors  were  entertained  highly.  I  will 
tell  you :  It  is  customary,  when  the  inspector  leaves  one  place,  to  tele- 
phone on  to  the  next  station  and  let  them  know  he  is  coming. 
Things  are  made  ready.  He  is  highly  entertained  when  he  gets 
there,  he  or  she.  They  have  parties  for  them  and  entertainment, 
and  the  next  morning  they  have  a  machine  sitting  re:i<ty  for  them 
to  take  them  to  the  next  place.  That  is  about  as  far  as  they  get  with 
inspecting. 

The  Chairman.  Do  you   happen  to  remember  the  name  of  the 
inspector  who  was  there  at  tlie  time  you  speak  of? 
26465— 29— PT  3 7 
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Mrs.  Kefauver.  Yes;  Poling.  He  was  the  auditor.  I  think  his 
name  was  Polin<;. 

The  Chairman.  You  have  not  the  copies  of  the  letters  you  wrote 
to  Senator  Willis  here,  have  you  ^ 

Mrs.  Kefauvek.  Yes,  sir;  I  have  them.  They  are  dowrLstairs  in 
Mr.  Glavis's  room.  I  have  a  copy  of  all  of  them — not  those  that 
you  have,  but  I  have  extra  copies  down  there. 

Senator  Pine.  1  sug<^est  that  this  one  letter  from  Senator  Willis, 
which  states  that  he  hud  brou^rht  to  the  attention  of  the  commis- 
sioner the  conditions  in  tiiat  .school,  be  put  in  the  record. 

Senator  Whkelkk.  There  are  two  of  them  there,  I  think. 

(Three  letters  were  produced  by  tiie  witness.) 

The  Chairman.  Those  may  go  in  the  record. 

(The  papers  referred  to,  marked  "  Exhibit  Xo.  147,"  "  Exhibit 
No.  148."  and  "  Exhibit  No.  14i),"'  are  i)rinteil  in  the  record  in  full, 
as  follows:) 

Exhibit  No.  147 

United  St.\tb8  Senate. 

Xoveniber  J6,  IHZI. 
Deab  Mes.  KEFAin'Eai :  I  have  your  li-tter  wiih  iiiclosures. 

I  am  taking  the  libertj'  of  laying  those  statements  before  the  Commissioner 
of  Indian  Affairs  for  his  careful  investigation. 

I  trust  tiiat  some  good  will  eonie  out  of  this  effort. 
Very  truly  j'ours, 

Frank  IJ.  Willis. 
Mrs.  D.  M.  Kefal^er, 

P.  O.  Box  131.',,  Columbus.  Ohio. 


Exhibit  No.  118 

,  Unite©  States  Senate. 

December  2,  1921. 
Dear  Madam  :  I  have  succeeded  in  bringing  your  statement  relative  to  the 
Ute  mountain  School  directly  to  the  attention  of  the  Commissioner  of  Indian 
Affairs,  who  assures  me  that  the  matter  will  be  given  early  and  appropriate 
consideration.  I  sincerely  trust  that  your  letter  will  be  prmnotive  of  better 
conditions  in  the  Indian  schools  generally. 
Very  truly  yours, 

Frank  li.  Willls. 
Mrs.  I).  M.  KEt'AuvEB. 

P.  0.  Box  ISl/,.  CoJmnbux.  Ohio. 


Exhibit  No.  149 

United  Stati-s  Senate. 

Jnmiitru  21,   l'J2H. 
Dear  Madam  :  I  am  In  receipt  of  your  letter  of  .Tanuary  2.'»  with  further  ref- 
erence to  Indian  affairs.     I  note  you  have  sent  a  (opy  of  this  letter  to  Secre- 
tary Work  and  al.so  to  Commissioner  Hurke.     I  shall  l»t»  glad  to  take  the  matter 
up  with  the  Secretary,  calling  his  sjtecial  attention  lo  your  uuitler. 
Very  truly  yours, 

FUANK     15.     Wll  LIS. 

.Mrs.  I).  M.  Ki-TAUVER, 

H'.tH  Neil  Avrviir,   t'uhniihus.   Ohio. 


SURVEY  OF  CONDITIONS  OF  INDIANS  IN   UNITED  STATES    1027 

Senator  AVheeler.  Where  was  the  superintendent  from? 

Mrs.  Kefauvm{.  "Where  did  he  stay  over  there,  (h)  you  mean? 

Senator  Wheeler.  No;  where  was  he  originally  f roiu  !f  Who  had 
him  appointed,  if  you  know? 

Mrs.  KEi'AuvER.  Superintendent  McDaniels.  He  was  from  In- 
diana. He  had  been  in  the  service  before,  as  I  understood,  and  left 
and  went  down  to  Florida,  and  then  came  back  and  was  reinstated, 
and  sent  out  there.     Who  did  it  I  do  not  know. 

Senator  Pine.  Do  you  know  where  he  is  now? 

Mrs.  Kefai  VEH.  Yes,  sir;  he  is  on  Rosebud  Reservation.  He  was 
transferred  to  Rosebud,  in  South  Dakota.  Mrs.  McDaniels  has  gone 
there,  too. 

The  Chairman.  Mr.  McKean  and  Mr.  McDaniels  are  both  at 
Rosebud  Reservation? 

Mrs.  Kefatj\er.  Yes.  sir. 

Mr.  Cjlavis.  What  about  the  sleeping  quarters  provided  for  the 
children? 

^n-s.  Kefauver.  They  were  not  adequate.  There  is  not  room 
enough  for  them.  The  beds  in  the  dormitories  where  they  kept  the 
large  girls  were  about  a  foot  apart.  They  were  very  close  together. 
Those  beds  were  not  in  quite  as  bad  condition,  because  we  got  12  new 
mattresses  while  I  was  there;  but  in  the  dormitory  where  the  smaller 
children  were  it  was  terrible.  They  were  deplorable,  the  mattresses 
and  the  beds.  Sometimes  some  of  them  would  fall  down  if  you 
would  touch  them  at  all. 

Mr.  Glavis.  Did  you  call  this  to  the  attention  of  the  superin- 
tendent ?  * 

Mrs.  Kefauver.  I  told  Mr.  McDaniels  about  it.  We  were  over- 
crowded. AVe  had  more  children  than  we  had  beds,  and  I  asked 
him  for  more  beds.  It  was  not  200  feet  from  my  dormitory  to  the 
place  where  they  stored  these  beds,  and  I  asked  him  to  get  me  some 
more  for  the  children.  He  said  he  was  too  busy  then;  he  could  not 
do  it;  put  them  on  the  floor  and  let  them  sleep  there. 

Mr.  Gla\ts.  What  did  you  do  about  it? 

Mrs.  Kfj-auver.  I  put  two  in  a  bed,  and  they  were  still  sleeping 
two  in  a  bed  when  I  came  away. 

Mr.  Glavis.  Single  beds? 

Mrs.  Kefauver.  Single  beds;  j'es. 

Senator  Pine.  Did  you  have  room  to  place  these  additional  beds? 

Mrs.  Kefauver.  I  had  room  in  the  small  dormitory,  if  I  would  put 
them  so  close  together  that  it  was  unhealthy.  In  the  boys'  dormitory 
they  were  packed  in  so  close  that  the  beds  were  even  in  the  aisles. 
They  did  not  have  anywhere  near  enough  room.  I  do  not  know  how 
they  ever  got  into  bed,  unless  they  crawled  over  the  tops  of  the 
beds;  and  they  were  just  as  thick  as  they  could  be  in  there.  They 
did  not  have  room. 

Senator  Pine.  But,  as  I  understand  you,  beds  were  available,  and 
the  superintendent  refused  to  furnish  them,  and  told  3'ou  to  place  the 
children  on  the  floor? 

Mrs.  Kefauver.  Yes,  sir. 

The  Chairman.  Do  you  know  of  your  own  knowledge  that  they 
had  beds  in  their  storehouse  there? 

Mrs.  Kefauver.  Yes,  sir;  I  saw  them  there. 
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The  Chairman.  Do  y»»u  mean,  when  you  say  "beds,"  mattresses 
or  bedsteads? 

Mrs.  Kefauver.  They  had  l)Oth;  and  not  only  that,  but  I  do  know 
of  my  own  knowdedfje'  that  tliey  had  taken  some  (tf  the  beds  that 
should  have  been  in  tlie  dormitory  for  the  children  and  put  them  up 
into  a  porch. 

The  Chairman.  A  sleeping  porch  '. 

Mrs.  Kefalvkr.  A  sleepinjij  porch   in  the  McDaniels  cottajje. 

Mr.  Glavis.  Did  some  of  the  girls  receive  a  monthh-  allowance, 
or  were  the}'  entitled  to  receive  an  allowance? 

Mrs.  Kefatm-:r.  All  the  Ute  children  in  that  school  wore  to  re- 
ceive $5  a  mf)nth.  That  was  Iheir  sluue  of  the  Government  money 
that  was  paid  when  they  took  over  the  Ute  Mountain,  the  Mesa 
Verde,  where  the  ruins  were. 

Mr.  Glavis.  The  national  park? 

Mrs.  Kefaun-er.  Yes;  and  they  made  an  allotment  then  to  the 
Indians,  and  every  Ute  child  was  to  receive  %'>  a  mouth  from  it.  I 
had  3G  little  Ute  jri^'ls.  The  rest  were  Piutes  and  Navajos.  They 
did  not  get  any  of  this  money.  I  counted  44  boys,  but  I  think  there 
were  more  that  were  to  receive  it. 

While  I  was  there  the  first  month  Mr.  McDaniels  gave  me  the  list 
of  13  little  girls'  names  and  gave  them  a  dollar  apiece.  The  rest 
got  nothing.  He  handed  me  out  the  dollar  apiece  for  them.  The 
second  month  I  was  there  they  all  had  to  leave  the  leservation,  and 
so  he  gave  me  a  list  of  the  names  of  the  girls  that  were  to  receive 
the  money,  and  gave  me  25  cents  apiece  for  those  36  girls — 25  cents 
apiece.     That  made  $22  they  got  in  all. 

Senator  Wheeler.  What  became  of  the  balance  of  the  money? 

Mrs.  Kefauver.  I  do  not  know.  They  made  no  report  of  it.  No 
one  ever  had  any  knowledge  of  what  was  done  with  the  balance  of 
that  money. 

The  Chairman.  Do  you  think  it  was  spent  for  clothing  for  the 
children? 

Mrs.  Kefauver.  I  know  this,  that  they  bought  12  pairs  of  shoes, 
which  ran  from  $2.25  to  $4,  and  one  pair  because  of  the  size  was  $5. 
They  bought  those  for  the  children.  I  suppose  they  took  it  out  of 
that  money.  Otherwise,  there  was  nothing  bought  for  those  chil- 
dren out  of  that  money. 

Senator  Wheeler.  Where  did  this  money  come  from? 

Mrs.  Kefauver.  The  Government  sent  it  to  them. 

Senator  Pine.  The  money  was  handed  to  you  in  cash ;  was  it  ? 

Mrs.  Kefauver.  That  little  bit  was  given  to  me  in  quarters.  It 
was  shy  two  cjuarters,  and  I  put  that  in  myself  because  I  did  not 
want  the  children  to  go  without  it. 

Senator  Pine.  Was  there  any  .system  of  accounting  for  it  at  all? 
Were  any  receipts  taken? 

Mrs.  Kefauver.  Never  a  cent.  I  have  the  list  Jiere  if  you  would 
like  to  have  it. 

Senator  Pink.  In  other  words,  if  you  iuid  bi'en  crooked  you  could 
have  taken  the  rest  of  it? 

Mrs.  Kefaum^r.  I  could  have  taken  the  re.st  of  it  just  as  well  a.<5 
not,  and  nobody  would  have  been  any  the  wiser.     I  will  give  you 
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the  names.  Hero. they  are.  This  is  the  notation  I  made  on  it  at 
the  time  [exhibiting  papers.] 

Senator  Pine.  Is  this  the  list  given  you  by  the  superintendent? 

Mrs,  Kefauver.  That  is  the  list  made  out  by  Mr.  McDaniels. 

Senator  Pine.  And  handed  to  you  with  the  money? 

Mrs.  Kefauvi-:r.  With  the  money,  shy  two  quarters.  It  was  all  in 
quarters. 

Senator  Pine.  And  what  was  the  amount  of  money  that  he  gave 
you,  altogether? 

Mrs.  Kefauver.  I  think  it  was — there  were  13  in  this,  and  36 
quarters,  9  in  the  other — $22. 

Senator  Pine.  Altogether? 

Mrs.  Kefau\'er.  Altogether. 

Senator  Pine.  If  that  is  the  system  of  accounting  that  they  use, 
I  am  not  surprised  that  the  Indians  get  little  or  no  money. 

Mrs.  Kefaumsr.  That  is  the  way  they  accounted.. 

Senator  Wheeler.  Mr.  Chairman',  does  the  commissioner  Jiave  any 
representative  here  at  all,  or  does  he  know  about  the  hearings,  or 
anything  of  the  kind  ? 

The  Chairman.  There  is  no  one  here  to-day.  I  do  not  think  they 
were  notified. 

Senator  Wheeler.  I  thought  perhaps  you  ought  to  notify  him. 

Mrs.  Kefau\'ER.  I  beg  your  pardon :  As  far  as  what  I  say  is  con- 
cerned, they  know  it  all,  because  I  sent  it  all  to  them. 

Senator  Wheeler.  Yes;  I  know.  I  was  not  thinking  of  it  from 
your  standpoint. 

Mr.  Glavis.  Was  there  much  sickness  among  the  children  at  the 
school  ? 

JMrs.  Kefauver.  Yes;  we  had  a  great  deal  of  sickness,  and  just  as 
I  left  there  was  the  indication  of  an  epidemic.  Some  of  the  children 
had  come  off  the  reservation  with  a  breaking-out.  I  could  get  noth- 
ing done.  Of  course  that  contaminated  others.  I  sent  one  of  the 
little  girls  up  to  the  doctor  three  times.  He  had  just  returned  from 
a  bear  hunt.  Mr.  McDaniels  and  the  doctor  had  been  on  a  bear  hunt, 
and  the  first  day  I  sent  her  up  there  he  sent  her  back,  telling  her  to 
come  the' next  day.  So  the  next  day  she  went  back  again,  and  she 
was  told  to  come  the  next  day.  I  looked  at  the  doctor,  and  he  did 
not  look  as  though  he  could  prescribe  very  well.  So  the  third  day 
she  broke  out  with  a  terrible  fever,  a  rash.  I  sent  her  back.  That 
was  the  day  I  came  away.    What  happened  after  that  I  do  not  know. 

Mr.  GLA^^s.  Did  many  of  the  children  run  a\vay  from  the  school  ? 

Mrs.  Kefauver.  There  were  reported  numerous  cases  of  running 
away  the  A'ear  before.  The  boys  were  running  away,  so  many  of 
them  that  it  was  impossible  for  me  to  keep  track  of  them.  I  had  just 
three  little  girls  run  awa}',  and  tliat  happened  the  day  after  Mr. 
McDaniels  gave  a  talk  to  the  children  in  the  chapel,  and  for  10 
minutes  or  m<ne  he  just  dwelt  on  '*  Don't  run  away !  Don't  run 
away  I  "  The  next  morning  there  were  three  girls  and  five  boys  miss- 
ing. They  did  iiin  away.  That  was  all  that  ran  away  while  I  was 
there. 

Xow,  in  the  same  period  Mrs.  McDaniels  had  3G  little  girls  run 
away.    I  think  that  must  be  down  in  the  other  bundle  of  papers.    I 
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was  accused  of  t«.'arin«?  those  sheets  of  j)aj)er  out  f)f  the  book  to  prove 
Hi}'  stalcmonts.  'J'hcre  tlicy  arc.  I  did  take  them  out.  Thirty-six 
little  hoys  and  ^'irls — I  took  those  out  the  day  that  I  left — had  run 
away  in  t^ie  sann'  time  that  I  had  thrcr. 

'J'here  is  no  need  of  those  children  runninjr  away.  If  they  were 
treated  riLdit.  they  would  not. 

Senator  Pink.  Are  they  punished  wiicn  they  are  Itrou^dit  ha<k : 

Mrs.  Kkfauvkk.  Severely. 

Senator  Pinp:.  In  wliat  way  ^ 

Afi-s.  KKFAUVKJt.  Well,  of  course,  I  did  not  have  to  do  niueh 
])unishin^.  As  to^the  hoys,  they  had  a  [prison  oi-  a  dungeon  that  they 
l)Ut  them  in.    I  was  never  allowed  to  see  it. 

Senator  Wheeler.  How  many  children  did  they  have  at  this 
school  ? 

Mrs.  Kefauver.  Nearly  200:  in  the  neighborhood  of  200. 

Senator  Wheeler.  Who  is  the  superintendent  there  now  ?  Who 
has  char^j^e  of  the  school? 

Mrs.  Kefauver.  I  do  not  know  who  is  there  now.  Mr.  McKean 
was  there  when  I  was  there,  and  he  was  transferred  to  Rosebud. 

Senator  Wheeler.  And  then  Mr.  McDaniels? 

Mrs.  Kefauver.  Mr.  McDaniels  was  transferred  also. 

The  Chairman.  This  school  is  on  the  reservation,  is  it  not? 

Mrs.  Kefauver.  Yes,  sir. 

The  Chairman.  Do  the  Indian  families  live  near  the  school,  many 
of  them  ? 

Mrs.  Kp:fauver.  Yes.  Here  are  some  of  their  homes,  if  you  would 
like  to  see  them  [producing  photographs]. 

While  I  was  there  a  questionnaire  came  out  such  as  this.  It  was 
worded  just  like  this: 

"  How  many  of  the  homes  have  sewer  connections,  bath,  and  run- 
ning water  "? 

Here  is  a  picttire  of  the  homes.  There  were  two  families  on  the 
whole  reservation  that  lived  in  a  sort  of  wooden  shacks.  The  rest 
of  them  lived  in  this  way  [exhibiting  photographs].  There  is  no 
floor  there.  They  live  right  down  on  the  groinid.  There  is  not  a 
stick  of  furniture.  They  have  not  a  chair.  They  have  nothing,  abso- 
lutely.   It  is  as  bare  as  anything  you  ever  saw. 

Senator  Pine.  When  these  children,  11  years  old,  left  the  school, 
where  did  they  go?    How  did  they  get  along? 

Mrs.  Kefauver.  Well,  it  was  a  marvel.  Inside  of — well,  inside  of 
24  hours  you  would  find  them  i'O  miles  away.  They  can  go  like  a 
streak,  run  like  everything,  and  they  would  go:  they  would  sh'ep  out 
on  the  stones,  everything  like  that.  I  never  saw  anything  run  like 
they  could  run.  Of  course^,  it  was  in  their  blood;  it  was  natural  for 
them  to  travel. 

Senator  1*ixe.  These  little  children? 

Mrs.  Kefauver.  'IMie  little  ones  would  go,  too. 

Senator  Pine.  Woidd  they  stay  out  in  the  open  during  the  night? 

Mrs.  Kefauver.  Out  in  the  ()|)en. 

Senator  Pine.  Moving  toward  home? 

Mrs.  Kefauver.  Somewhere;  going  somewhere. 

Mr.  (iLAvis.  Were  you  there  at  the  time  one  of  the  children  was 
suppo.sed  to  have  been  shot  and  killed? 
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Mrs.  KE^Au^T,I{.  That  was  just  before  I  got  there.  I  heard  about 
it,  brt  it  was  before  I  got  there. 

Ml.  Glavis.  What  can  you  say  with  reference  to  the  amount  of 
sksp  the  children  had? 

Mrs.  Kefafi-er.  None  of  them  had  an  adequate  amount  of  sleep. 
You  see,  they  had  to  get  up  early  in  the  morning  to  go  over  to  break- 
fast, and  then  go  to  school;  so  that  we  had  to  get  up  about  5.30,  these 
little  bits  of  ones;  they  were  brought  in  when  they  were  5  and  G  years 
old,  I  would  judge.  ^  No  one  knew  the  ages.  You  could  not  tell 
what  age  they  were;  but  the}'^  were  brought  in  and  they  were  kept 
up  until  10  or  half-past  10,  and  had  to  get  up  that  early  in  the 
morning.  They  had  no  sleep  through  the  day,  and  then  they  were 
supposed  to  go  to  school,  under  these  conditions,  and  to  learn. 
Naturally,  they  would  fall  asleep  wherever  you  put  them.  They 
could  not  help  it. 

The  Chairman.  What  was  the  method  used  to  get  these  children 
back  to  school  again  that  had  run  away? 

Mrs.  Kefauvkr.  They  had  a  policeman  that  would  go  and  get 
them  and  drag  them  in — bring  them  in.  They  would  come  in  just  be- 
draggled, and  they  were  a  most  deplorable  sight;  the  most  pitiful 
looking  children  you  ever  saw. 

The  Chairman.  What  was  the  general  method  of  punishment  for 
these  children  for  running  away,  after  they  were  brought  back  ? 

Mrs.  Kfjaux'er.  The  boys,  as  I  told  you,  they  were  apt  to  confine 
them  in  the  dungeon,  and  they  would  whip  them  severely. 

I  trimmed  the  hair  of  the  three  girls  that  I  had  so  that  their  hair 
was  short,  and  that  is  all  that  I  did  to  mine,  was  to  cut  their  hair 
short,  and  something  about  the  work.  For  the  rest  of  them,  that 
was  all  they  needed.  They  did  not  like  to  have  their  hair  trimmed 
short,  and  I  told  them  I  was  a  good  barber. 

The  Chairman.  Was  there  much  trachoma  among  those  Indian 
children  ? 

Mrs.  Kefauvek.  Yes;  there  was  a  great  deal  of  it.  I  said  there 
was  only  one  physician,  but  a  doctor  came  there;  but  I  do  not  re- 
member what  his  name  was.  He  was  a  specialist.  He  came  there 
and  he  treated  the  eyes  of  all  these  children  for  trachoma,  and  then 
he  left.  He  was  there  several  days  with  his  wife,  and  when  he  left 
they  were  left  in  charge  of  the  phj'sician  of  the  reservation.  He  was 
supposed  to  take  care  of  them  then. 

The  Chairman.  Were  there  many  of  them?  Was  there  a  high 
percentage  of  these  children  that  had  eye  trouble  ? 

Mrs.  KEFAtn'ER.  Yes.  While  they  claimed  to  me  that  there  were 
not  as  many  at  our  school  as  in  the  ordinary  school,  I  think  there 
were  about  one-third  of  them. 

Senator  Pine.  Were  any  of  them  tubercular? 

Mrs.  KJEFAu^^ER.  We  had  several.  They  were  all  underweight,  be- 
cause they  were  not  fed  properly.  I  would  like  to  sit  you  down  at 
the  table  and  let  you  see  a  table  with  the  ordinary  food  that  they 
fed  those  children.  Foi-  breakfast  they  had  just  this  bread  I  was 
telling  you  about,  with  black  molasses  and  colFee. 

The  Chairman.  And  coffee? 

Mrs.  Kefatjver.  Yes;  coffee. 

The  CHAn?MAN.  For  the  little  children  ? 
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Mrs.  KEFAm-ER.  Any  of  them  that  wanted  it :  it  did  not  make 
any  difference. 

For  dinner  they  had  a  sort  of  stew  with  some  of  this  meat,  and 
of  course  it  was  not  ccxiked  thr()U«rh.  because  they  did  not  use 
enouf.'h  lieat  with  it ;  and  for  supper  they  just  had — no  buttvr.  now,  of 
any  kind,  for  any  of  them — for  supj)er  they  had  some  of  tlie  blacki 
bread,  and  coffee  again,  and  some  cold  meat  that  was  left  over  from 
the  dinner. 

The  Chairman,  Was  milk  furnished  for  tlie  children  to  drink, 
generally? 

Mrs.  Kefauver.  They  had  that  milk,  if  you  could  call  it  milk. 
They  gave  them  that  to  drink. 

The  CiiAiHMAN.  They  had  a  dairy  herd  on  the  reservation? 

Mrs.  Kefal'A'er.  They  had  n  herd  there-.  Tluy  had  plenty  of  help 
to  take  care  of  the  herd,  and  hud  plenty  of  pasture,  to  have  all  the 
milk  that  was  necessary.  They  did  have  a  wonderful  garden,  but 
that  garden  was  not  used  for  very  much ;  that  is,  only  for  the  mess, 
for  the  teachers  and  families  that  were  on  the  reservation ;  but  the 
Indians  did  not  get  much;  and  what  they  did  get,  it  was  not  lixed 
up  in  a  way  to  eat.  You  see.  it  was  not  much  trouble  they  took.  It 
was  not  necessary  to  cook  anything  palatable  for  Indians. 

Senator  Pink.  How  much  of  experience  have  you  had  in  this  line 
of  work,  Mrs.  Kefauver  ? 

Mrs.  Kefaiver.  I  have  always  been  in  service;  not  in  the  Indian 
Service,  but  nearly  my  whole  live  has  been  given  to  service  of  this 
kind  in  different  places;  in  social  work. 

Senator  Pine.  In  what  States  have  you  worked? 

Mrs.  Kefau\'er.  I  have  worked  in  Indiana — I  was  a  school-teacher 
for  some  time  in  Indiana — and  in  Ohio. 

Mr.  Glavis.  It  seems  that  some  of  your  letters  were  transmitted 
to  Mr.  McDaniels  for  report,  and  I  have  a  copy  of  Mr.  McDaniels's 
report  to  Mr.  McKean  dated  November  2.'i,  1927,  answering  some  of 
your  complaints.    Have  you  read  this? 

Mrs.  Kkfadver.  I  do  not  know  that  I  have  read  it. 

Mr.  Glavis.  I  thought  I  showed  you  that  yesterday. 

Mrs.  Kefai  VER.    (After  examining  paper.)     Yes. 

Mr.  Gla\is.  You  have  read  that,  have  you  not? 

Mrs.  Ki':fauver.  I  have  read  it. 

Mr.  Glavis.  Have  you  any  comment  to  make  on  the  statements 
he  makes  about  you? 

Mrs.  Kefai; VER.  The  statements  are  absolutely — ves.  T  did  read 
this.  He  has  put  his  own  con.struction  on  everything  that  1  .said. 
He  has  accused  me  of  being  an  active  member  of  the  Ku-KUix  Kbui. 

Mr.  Glavis.  Is  that  so? 

Mrs.  Kefauver.  Absolutely  not.  I  was  not  even  a  member.  I  am 
not  a  membci-  of  the  Ku-Kliix  Klan.  and  I  do  not  beliivi'  in  the 
Ku-KInx  Klan. 

I  am  not  a  bolshevik  and  1  am  not  an  1.  ^\^  W.  1  was  aci-useil  of 
being  an  I.  W.  W.  in  his  letter. 

Ml-.  (JLAvis,  I  think  that  letter  should  go  in  the  record  as  an 
exhibit. 

Mrs.  Kefauver.  I  am  ab.soliitcly  anything  but  what  he  accuses  me 
of  being.  I  will  leave  you  to  judge  of  it  for  vour.self,  whether  I  look 
like  that. 
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Senator  Wheeler.  Who  accused  you  of  that  ? 

Mrs.  Kefaua-er.  Mr.  McDaniels  and  Mr.  McKean,  both. 

The  Chairman.  You  think  this  is  a  correct  copy  of  the  letter; 
do  vou  ? 

Mrs.  Kfj'auver.  I  think  that  is  a  correct  copy  of  the  letter  that 
they  wrote. 

Senator  Wheeler.  A  lot  of  people  have  been  accused  of  being 
I.  W.  W.'s,  so  that  should  not  frighten  you  any. 

Mrs.  Kefauveh.  It  does  not  frighten  me  a  particle.  I  know  I  am 
not,  so  that  I  am  not  frightened. 

Senator  Wheeler.  They  even  accuse  Senators  of  that,  sometimes. 

Mrs.  Kefauver.  Certainly;  so  that  I  feel  all  right.  I  do  feel  this 
way,  that  to  be  accused  and  to  let  those  things  stand  against  you, 
and  have  them  accepted  by  the  people  that  accused  you,  is  a  little 
bit  hard.  I  would  really  like  to  have  that  stigma  removed  from 
my  name. 

(The  letter  from  Mr.  McDaniels,  above  referred  to,  was  marked 
"  Exhibit  No.  150,"  and  is  here  printed  as  follows :) 

Exhibit  No.  1.">0 

Department  of  the  Interior, 
United  States  Indian  Sbhivice, 
TowaoG,  Colo.,  November  S,  1927. 
Supt.  E.  E.  McKean, 

Ignncio,  Colo. 

My  Dear  Mr.  McKean  :  I  am  in  receipt  of  a  copy  of  a  letter  to  Mr.  E.  M. 
Meritt  written  by  D.  M.  Kefauver.  former  matron  of  this  school.  Explana- 
tions and  corrections  are  due  you  concerning  her  statements. 

In  way  of  introduction  to  Mrs.  Kefauver,  I  wish  to  say  that  upon  her 
arrival  here,  statements  were  made  by  her  that  I  wish  to  repeat  that  you  may 
better  know  the  attitude  toward  her  of  Mrs.  McDaniels  and  myself.  Mrs. 
Kefauver  arrived  here  August  25  and  boarded  in  our  home  until  the  school 
mess  was  opened  August  29.  During  this  time,  she  entertained  us,  so  she 
thought,  with  stories  of  her  experiences  as  a  high  official  in  the  Ku-Klnx  Klan 
in  Ohio  and  Indiana.  In  the  presence  of  four  eijiployees  and  members  of  my 
family,  she  recited  many  wihl  experiences,  telling  how  police  and  anti-Klan 
forces  were  in  pursuit  of  her  day  and  night.  She  stated  tliat  she  was  on  inti- 
mate terms  with  D.  C.  Stephenson,  Klan  leader  in  Indiana,  who  is  now  serving 
a  life  sentence  in  the  Indiana  State  prison  for  murder.  She  made  the  state- 
ment that  Stephenson  was  not  guilty  and  if  ever  released  from  prison  he  would 
kill  Evans,  the  present  head  of  the  Klan.  Her  closing  remarks  of  her  activities 
with  the  Ku-KIux  Klan  were.  "  I  have  liad  the  time  of  my  life  with  the  Ku- 
Klux  Klan  and  I  took  this  position  to  see  what  I  can  dig  up  in  the  Indian 
Service."  The.^^e  remarks  were  made  the  lirst  evening  slie  spent  in  our  home 
and  after 'She  had  retired  to  her  room  in  the  girls  building,  Mrs.  McDaniels 
and  I  decided  that  she  was  a  dangentus  character  and  resolved  that  we  would 
have  no  conversations  with  her  except  what  was  absolutely  necessary  for  the 
good  of  the  school.  This  was  carried  out  to  the  letter  and  by  this  reticence 
we  incurred  her  enmity,  hence  lier  letters  to  you  and  the  commissioner. 

I  wish  to  refer  you  to  her  first  statement  regarding  the  hours  Mrs.  McDaniels 
was  on  duty.  As  you  know,  Mrs.  McDaniels  took  two  .school  girls  to  the 
State  fair  and  was  away  from  September  8  until  Sunday  evening,  September  11. 
Mrs.  Kefauver  states  that  Mrs.  McDaniels  went  on  duty  for  the  first  time 
September  11.  and  that  she  put  the  girls  to  darning  stockings.  The  facts 
are,  Mrs.  McDaniels  went  on  duty  Monday  morning,  September  12,  and  did 
put  lier  girls  to  darning  and  mending  and  jiccording  to  my  orders  went  to  llie 
school  kitchen  and  lielped  with  tlie  canning  of  .'^OO  gallons  of  peaches.  Outside 
of  the  time  si>ent  in  helping  to  can  fruit  and  vt'getables  for  the  school  kitchen 
and  two  days  spent  in  taking  Mrs.  Pohland  to  Ignacio,  Mr.s.  McDaniels  spent 
full  time  in  the  sewing  room,  and  as  evidence  of  this  she  did  the  mending  for 
the  boys   and   girls,  and    in   addition   made   72   pairs  outing-fiannel   bloomers; 


1034    SURVEY   OF   CONDITIONS  OF   INDIANS   IN    UNITED  STATES 

70  pairs  black  sati>en  bloomers;  20  gingUam  (Irt't^setj ;  11  white  middies;  11  bluo 
serge  skirts;  24  shirts  fur  small  boys;  20  kitchen  aprous;  and  one  large 
curtain,  size  IH  by  21  feet,  for  the  auditnriuiu.  This  wi»rk  was  done  with  the 
help  of  one  girl  in  each  division,  which  was  all  the  help  Mrs.  Kefauver  wiid  she 
could  give  the  sewing  n^oui.  -Mrs.  Kefauver'.s  linal  statement  was  that  Mrs. 
McDaniels  si)ent  about  all  day  Oct<»b«'r  1(5  in  the  .srwing  room.  As  this  date 
fell  on  Sunday  and  Mrs.  Kefauver  was  at  home  all  day,  ynu  may  draw  your 
own  conclusions  as  to  how  accurately  she  kept  her  accounts. 

On  the  morning  of  October  10  Mrs.  Kefauver  tobl  rae  that  slie  had  made 
arrangenjents  to  go  to  Mesa  Verde  Park  the  following  Saturday.  I  told  her 
that  slie  was  welcome  to  go  during  the  week,  but  that  it  was  a  rule  of  this 
school  that  the  matrons  and  disciplinarian  should  be  on  duty  Saturdays  and 
Sundays  if  possible. 

Mrs.  Kefauver  seems  to  obj«H:t  to  Doctor  White  and  me  with  our  wives  going 
grouse  hunting  on  Sunday,  October  9.  I  do  not  know  just  why  she  objected 
to  this,  but  I  do  know  that  she  .se<"mf<l  to  enjoy  the  grouse  which  wrre  s»'rved 
at  the  employees"  mess  the  following  evening. 

Doctor  White  and  I  .siK'Ut  four  days  hunting  deer  October  12  to  l.""».  inclu.sive. 
We  were  about  30  miles  from  here,  and  the  ranch  at  which  we  were  staying  had 
telephone  connections  with  Towaoc,  and  I  talked  with  Mrs.  McDaniels. twice 
in  the  four  days  about  affairs  at  the  school. 

I  have  great  confidence  in  the  ability  of  D<ictor  White  as  a  physician  to 
handle  any  ca.se  that  comes  under  his  observation  so  far.  and  I  can  see  no 
reason  why  a  woman  without  medical  skill  or  training  .should  criticise  him. 

Mrs.  Kefauver's  statement  that  1  smoke  in  the  presence  of  school  children 
is  false. 

I  have  known  Miss  Griswold  for  the  past  two  years,  and  I  have  never 
seen  or  heard  anything  against  lier  character,  and  what  Mrs.  Kefauver  could 
see  with  the  door  closed  and  the  lights  out.  according  to  her  own  statement, 
may  have  bien  anything  in  her  imaginative  mind. 

The  refcn-nce  to  the  meat  in  the  school  kitiheii  and  the  lack  of  shortening 
for  cooking  is  untrue. 

Mrs.  Kefauver  st.ites  that  I  jtersnaded  Walter  Lojiez  to  let  liis  eliildren  remain 
with  the  K<mian  Catholic  priest,  wlien  he  warned  them  to  attend  the  .services  of 
Mr.  Russell.  I  wi.sh  to  state  that  Walter  Loi^ez  has  no  children  enrolled  in  our 
school. 

Mrs.  Kefauver  makes  frequent  references  to  conversjitions  between  her  and 
Mrs.  McDaniels.  At  no  time  did  Mr.s.  McDaniels  tell  her  the  things  eomerning 
emplo.vees  that  she  states  she  did  in  her  letters.  However,  at  one  time,  Mrs. 
Welfeit,  tlie  laundress,  sent  word  to  Mrs.  Kefauver  that  the  Indian  girls'  cloth- 
ing was  infested  with  lice.  Mrs.  Kefauver  requested  Mrs.  McDaniels  tt)  help 
her  examine  the  girls  and  upon  not  finding  any  lice.  Mrs.  K«'fauver  said:  "  .Mrs. 
Welfeit  is  a  damned,  dirtly  lying  Indian  and  I  will  go  and  tell  her  so."  Mrs. 
McDaniels  persinided  her  not  to  cause  any  trouble,  as  such  an  attitude  did  not 
bring  the  best  results. 

-Mrs.  Kefauver  further  states  that  while  Mrs.  McDaniels  was  matron.  3(5  girls 
ran  away.  This  is  an  absolute  falsehood.  However,  when  .Mrs.  Kefauver  left, 
she  tore  out  the  sheets  of  the  personal  records  of  girls  f«ir  last  year. 

Mrs.  Kefauver  dwells  at  some  length  on  my  treatment  toward  her  at  the  time 
of  her  dismis.sal.  After  reading  her  di.smissjil  she  informed  me  that  she  would 
not  leave  until  she  got  ready  to  go.  I  told  her  that  she  might  tKvupy.the  guest 
room  that  night,  but  that  I  wanted  her  to  leave  as  soon  as  po.ssible,  as  .she  was 
no  longer  jin  employee. 

Mrs.  Kefauver  in  her  various  letters  to  you  and  to  the  Indian  Oflice  .mm-uis 
to  stress  her  disapproval  of  Doctor  White,  Miss  Ro<-kweII.  Miss  driswold.  Mrs. 
McDaidels,  and  nie.  I  feel  tli.it  none  of  ns  have  made  a  mistake  by  not  making 
a  confi(bint  of  .Mrs.  Kefauver.  which  is  really  tlie  keynote  of  her  criticisms  of  us. 

Miss  Groves,  in  her  hMler  staling  why  she  resigned  here  as  I eaclu'r,  shows  vj'ry 
clearly  Just  who  inlluenced  her  to  do  so.  If  Mrs.  Kefauver  was  not  a  gossip  and 
a  (roidtle  mak«'r,  I  have  never  met  one.  Rut  you  can  sei'  the  high  regard  Miss 
(Jroves  had  for  her.  I  told  Miss  Groves  that  no  one  could  be  loyal  t<i  Mrs. 
Kefauver  and  at  the  same  time  be  a  loyal  employee.  Miss  Groves  made  the 
statement  (liat  I  said  I  made  out  the  etlicleney  reports.  This  Is  a  fal.-^ehood.  as 
yon  know  I  have  never  ma<le  them  out.  I  am  of  the  ojiiidon  that  Miss  Groves 
was  of  llie  same  ty|H>  as  Mrs.  Kef.iuver  In  handling  the  trtilh  and  tried  to  cast 
refle<'tlons  upon  Ml.«s  Rm'kwell's  work  as  :i  le.Mcher  and  woman  bv  nmklng  sdch 
ptatements  as  she  did  concerning  her. 
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Durini,^  tlio  school  year  of  1020-27,  four  supervisors  and  an  inspector  visited 
our  scliool  and  tliey  made  several   valuable  sutxgestions  for  the  betterment  of 
our  school,  but  Mrs.  Kefauver  and  Miss  Groves,  in  their  short  stay  here,  dis- 
covered many  irrcKularities  and  many  incompetent  employees. 
Yours  very  truly, 

O.  E.  McDanibxs.  Princupal. 

The  Chairman.  Is  there  any  further  statement  you  would  like 
to  make? 

Mrs.  Kefauver.  I  want  to  exonerate  Miss  Groves,  the  teacher,  of 
all  the  accusations  thev  made  against  her. 

Senator  Wheeler,  t  did  not  catch  what  you  said. 

Mrs.  Kefauvfj?.  I  said  I  wanted  to  exonerate  her  of  all  the  accusa- 
tions that  McDaniels  and  McKean  have  made  against  her. 

•Here  is  a  letter  to  Charles from  McKean,  that  he  is  abso- 
lutely innocent  of  everything  they  have  accused  him  of  doing. 

Senator  Wheeler.  Where  is  Miss  Groves? 

Mrs.  Kefauver.  Miss  Groves  is  now  in  Seattle. 

Mr.  Glavis.  She  testified,  Senator. 

Mrs.  Kefaiver.  She  should  be  exonorated  and  reinstated. 

Tlie  SiiAiRMAN.  As  I  I'ecall  from  hor  testimony,  she  made  the 
statement  that  she  was  given  the  choice  of  either  taking  the  side 
of  the  superintendent  and  of  this  principal,  or  of  leaving  the 

Mrs.  Kefaua-er.  Service. 

The  Chairman.  Yes;  leaving  the  employment  of  the  school  there. 

Mrs.  IvEFAivER.  Do  you  think  that  is  just ? 

The  Chairman.  According  to  your  story  and  her  story  of  the  situ- 
ation. I  do  not  think  it  was,  but — is  there  anything  further? 

Mrs.  Kefauntci^.  Let  me  see.  I  do  not  know  Avhether  I  have  any 
other  letters  here  or  not.  I  think  there  is  nothing  more  that  I  know 
of  that  woidd  be  of  particular  interest  to  you. 

The  Chairman.  That  will  be  all,  then.  Thank  you.  The  hearings 
will  be  continued  on  next  Monday. 

Senator  Wheeler.  I  will  not  be  able  to  be  here  next  Monday.  T 
have  two  other  hearings  that  I  must  attend. 

(Thereupon,  at  10.55  o'clock  a.  m.,  the  subcommittee  adjourned 
until  Monday.  December  IT.  1928,  at  10  o'clock  a.  m.) 
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MONDAY,  JANUARY  7,  1929 

United  States  Senate. 
Subcommittee  of  the  Commiitee  on  Indian  Affairs, 

Washington^  D.  C. 

The  siibcominittt'o  mot,  pursuant  to  call,  at  10  o'clock  a.  m.,  in  the 
room  of  the  committee  in  the  Senate  Office  Building,  Senator  Lynn 
J.  Frazier  presiding. 

Present:  Senators  Frazier  (chairman),  La  Follette,  Pine,  Wheeler, 
and  Thomas  of  Oklahoma. 

j^resenl  also:  i\Ii'.  Louis  R.  Glavis,  chief  investigator  for  the  com- 
mittee; Mr.  Charles  H.  Burke,  Commissioner  of  Indian  Aifairs; 
Mr.  E.  O.  Patterson,  Solicitor  of  the  Interior  Department;  Mr. 
O.  H.  Graves,  assistant  to  the  solicitor;  Mr.  Carroll  G.  Walter, 
counsel  for  Elmer  S.  Bailey,  the  next  friend  of  Jackson  Barnett ;  Mr. 
Charles  B.  Rodgers,  of  Tulsa,  Okla.,  counsel  for  Mrs.  Jackson 
Barnett :  and  others. 

The  Chairman.  The  hearing  will  come  to  order.  The  first 
witness  will  be  Mr.  Selby. 

TESTIMONY  OF  CHARLES  B.  SELBY 

(The  witness  was  sworn  by  the  chairman.) 

The  Chairman.  Give  your  full  name  and  occupation  and  atldress 
to  the  members  of  the  committee. 

Mr.  Selby.  My  name  is  Charles  B.  Selby,  I  live  in  Oklahoma 
City,  Okla.,  at  this  time,  and  have  been,  since  November,  192."), 
special  assistant  to  the  Attorney  General  in  the  Department  of 
Justice.  My  profession  is  that  of  an  attorney.  I  have  been  engaged 
in  the  practice  of  law  for  28,  24,  or  25  years. 

Mr.  Glavis.  What  official  position,  if  any,  do  you  hold  in  the 
Department  of  Justice? 

Mr.  Selby.  Special  assistant  to  the  Attorney  General. 

Mr.  Gla\ts.  On  what  cases  are  you  so  employed? 

Mr.  Selby.  I  am  in  the  civil  division,  first,  and  was  assigned  in 
that  division  and  conducted  to  completion  the  case  of  the  United 
States  v.  Miller  Bros.,  owners  of  the  101  Ranch  in  Oklahoma,  and 
involving  Ponca  Indian  tracts.  I  was  assigned  also  to  the  Exie  Fife 
Indian  case  in  the  eastern  Federal  district  of  Oklahoma,  to  both 
the  civil  and  criminal  features  of  that  case,  it  involving  a  charge  of 
conspiracy  to  defraud  the  United  States  brought  against  seven  attor- 
neys for  fraud  piacticed  upon  the  superintendent  of  the  Five  Civil- 
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ized  Tribes.  In  thai  »ase  tlu*  civil  suit  is  now  pendinj;.  Imt  in  the 
criminal  case  all  defendants  were  convicted. 

I  was  assi«;ned  to  tiie  ditlerent  cases  involving  the  Creek  Indian. 
Jackson  Barnett,  the  cases  pendinj,'  in  the  .southern  district  of  New 
York,  in  the  District  of  Columbia,  in  Kansas,  and  a  companion 
case  in  the  northern  district  of  Oklahoma  and  in  the  southern  district 
of  California:  ali-o  other  cases  not  of  s[)ecial  interest  to  this 
committee. 

Mr.  Glavis.  You  iiave  been  making  a  speiialty.  tlien.  of  Indian 
cases,  have  you  n(>t,  practically? 

Mr.  Sixnv.  Lar<:ely  that  has  been  my  line  of  work. 

Mr.  Glavis.  When  were  you  first  assigncil  to  the  .Iack>on  Barnett 
case? 

Mr.  Selby.  I  was  a.ssigned  to  one  of  the  Jackson  Barnett  ca.-es  by 
telegraph,  November  l.'i.  192r).  That  was  a  case  then  pentiing  in  the 
Supreme  Court  of  the  State  of  Oklahoma,  in  which  the  Government 
intervened — a  ca.se  entitled  R.  B.  Drake,  probate  attorney,  as  next 
friend  of  Jackson  Barnett  r.  O'Hornett  and  others.  O'Hoinett  l)eing 
a  guardian  appointed  by  the  probate  court  of  Oklahoma.  There 
was  an  attack  upon  his  appointment  as  guardian  of  Barnett's  person 
and  estate. 

Mr.  GLA\^s.  Perhaps  it  would  be  well  if  you  would  give  a  brief 
history  of  what  the  Jackson  Barnett  case  is. 

Senator  Thomas.  Let  me  ask;  I  assume,  of  course,  that  the  com- 
missioner is  going  to  have  the  right  to  cross-examine  the  witne.ss 
after  the  examination. 

The  Chairman.  Certainly. 

Mr.  Selby.  Shall  I  ]Drocccd? 

Senator  Wheeler.  JjGt  me  ask  j'ou  this:  How  long  had  you  been 
practicing  law  in  Oklahoma  before  vou  came  into  the  tlepartment? 

Mr.  Selby.  I  practiced  law  in  Oklahoma  since  1912.  In  1900  I 
first  went  to  Oklahoma  and  began  practice,  but  in  1908  I  went  to 
Oregon,  where  I  practiced  for  four  years,  and  then  returned  to 
Oklahoma. 

Senator  Wheeler.  Then  when  did  you  come  into  the  Department 
of  Justice? 

Mr.  Selby.  November  13,  1925. 

Senator  Wheeler.  192.5? 

Mr.  Selby.  That  is  right. 

Senator  AVheeler.  And  the  first  case  vou  were  assigned  to  was 
what? 

Mr.  Selby.  The  Barnett  case,  in  the  Oklahoma  Supreme  Court. 

Senator  Wheeler.  The  Jackson  Barnett  case? 

Mr.  Selby.  Yes;  the  Government  intervened  in  the  Sui)ieme  Court 
in  Oklahoma  in  the  guardianship  ca.se,  in  which  tin-  guardianship 
was  attacked,  and  the  Government  intervened  in  that  case  to  sus- 
tain the  guardianshi]). 

Senator  Whkkler.  When  you  went  into  the  Department  of  Justice 
the  Barnett  case  was  a.ssigned  to  you  for  investigation  and  for  pr<»se- 
cution? 

Mr.  Selby.  Yes:  both  criminal  and  civil — my  assignments  ai-e  in 
wilting  o\(>r  the  signature  of  the  Attorney  (Jeneral. 

Senator  Wheeler.  Both  civil  and  criminal  fenhires  of  that  ca.se? 

Mr.  Selby.  Yes,  sir. 
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Senator  Wheeler.  When  it  was  turned  over  to  you.  were  you  in- 
structed by  tlie  Attorney  General,  or  whoever  handled  the  matter,  to 
look  into  it  both  from  the  criminal  and  civil  standpoints? 

Mr.  Selby.  Yes:  tliat  was  my  assijinment;  ^ivinjr  me  powers  be- 
fore a  fjrand  jury  and  also  on  the  civil  features  in  any  district  into 
which  the  case  niiofht  extend. 

Senator  Wheeler.  In  carryinjr  out  those  instructions,  what,  if 
anything,  did  you  do  with  reference  to  it? 

Mr.  Selby.  It  first  appeared  in  the  Supreme  Court  of  Oklahoma 
on  the  following  day  on  the  intervention.  Leave  was  granted  to 
file  a  bill  of  intervention  within  the  next  day  oi-  two  when  received 
from  the  Department  of  Justice.  I  later  filed  it  and  then  briefed  the 
case  and  ar^rued  it  before  the  Supreme  Court.  That  ultimately  was 
determined  by  the  Stale  supremo  court  adversely  to  the  content i(m 
of  the  guardian,  the  court  holdinjj:  that  the  guardianship  proceedings 
were  null.  The  original  guardianship  proceedings  were  instituted 
in  1912.  At  that  time  a  lease  was  made  by  Barnett  and  his  guardian, 
O'Hornett,  on  this  restricted  land. 

Senator  Wheeler.  Let  me  go  back,  first.  I  do  not  know  anything 
about  the  Barnett  case  excepting  in  the  most  general  way.  You 
speak  of  the  Barnett  case;  what  Avas  the  Barnett  case?  I  mean,  just 
give  briefly  an  outline  of  who  Barnett  was.  and  all  about  it. 

Mr.  Selby.  Barnett  was  a  Creek  Indian  and  he  was  allotted  a  tract 
of  land  in  the  Creek  Indian  country  in  the  Indian  Territory  in  1902. 

In  1912  one  H.  U.  Bartlett  acquired  an  oil  lease  thereon  over  the 
signature  of  Barnett.  but  it  was  generally  known  that  Barnett  Avas  a 
mental  incompetent,  and  he  being  an  old  Indian,  then  about  G5  years 
of  age,  with  a  mentalitj'',  it  was  said,  of  that  of  a  5  or  6  year  old 
boy — perhaps  that  much. 

Bartlett  having  procured  this  lease,  of  course  was  convinced  that 
because  of  the  mental  condition  of  Barnett  it  would  be  necessary  for 
him  to  have  a  guardian  and  for  the  guardian  to  execute  the  lease 
under  the  authoritv  of  the  Probate  Court  of  Oklahoma,  and  after  the 
lease  was  executed,  for  it  to  be  then  approved  by  the  Secretary  of 
the  Interior.  That  was  done.  The  lease  was  approved  by  the  Secre- 
tary after  having  been  made  by  the  guardian  and  by  Barirett. 

Soon  oil  development  began  on  this  land,  resulting,  by  1920,  in  the 
accumulation  of  some  $2,000,000  from  oil  royalties  as  Barnett's  share. 

Senator  Wheeler.  That  was  from  the  land — from  this  tract  of 
land  ? 

Mr.  Selby.  Yes.  Those  funds  were  held,  of  course,  by  the  Depart- 
ment of  the  Interior  as  restricted  funds  of  Barnett. 

Senator  Wheeler.  This  $2,000,000  fund  was  held  in  trust  by  the 
department,  or  by  the  Indian  Bureau  ? 

Mr.  Selby.  That  is  correct.  At  that  time  came  into  the  picture  a 
woman  by  the  name  of  Anna  Laura  Lowe.  Having  learned  of  this 
old  Indian  and  of  his  great  wealth,  that  he  was  old  and  unmar- 
ried, she  took  occasion  to  go  to  Henryetta,  Okla.,  some  C  miles  fi'om 
where  he  was  living,  where  she  employed  a  taxi  driver,  who  carried 
her  out  to  Barnett's  home,  and  there  came  in  contact  with  him  and 
spent  an  hour  or  so  with  him.  In  a  coui)le  of  weeks  she  returned  to 
Henryetta,  again  got  a  taxi  driver,  and  went  out  to  his  place  in  the 
evening,  got  him  out  of  the  house  witli  the  assistance  of  the  taxi 
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driver  and  a  ne^^ro  servant  that  had  been  employed  there  and  was 
kept  there  by  the  «rnar(lian.  and  jiot  Harnett  into  the  taxi  auto. 

Senator  Wheki.kij.  A\'1io  \\as  the  <juardian^ 

Mr.  Sklijv.  Charles  ,}.  O'llornctt. 

She  then  caused  the  Indian  to  be  driven  to  Holdenville,  where  she 
applied  for  a  niarria«;e  license.  That  was  refused.  The  officers  know- 
inj^  Barnett  and  his  mental  condition  and  about  the  «ruardian.ship  and 
all  that,  refused  it.  She  drove  him  then  to  Okeniah,  where  she  ap- 
plied for  a  licen.se. 

Senator  Whkeler.  Had  .she  ever  nut  liira  previous  to  the  time  you 
have  described  i 

Mr.  Selby.  No,  according'  to  the  statement  she  made  in  the  papers. 
She  said  that  she  leaniod  throii^di  a  newspajx-r  that  he  was  a  very 
wealthy  Indian  and  was  unnuirried  and  was  under  jruardianship,  and 
accordin<j;  to  statements  she  made  to  the  press,  when  she  hrst  read  of 
him  that  she  said  to  her.self,  "Jackson,  I  will  be  there,"  and  that  she 
immediately  went  to  see  him. 

Senator  Wheeler.  Your  idea  is  she  is  merely  an  adventuress? 

Mr.  Selby.  Yes. 

Mr.  Glavis.  The  Interior  Dei)artmont.  the  Indian  Bureau,  made 
an  investigation  as  to  her  character  and  proved  that  to  be  a  fact,  did 
they  not  ? 

Mr.  Seijjy.  Yes;  the  Indian  Bureau,  the  Federal  Indian  bureau 
of  investigation,  immediately  after  the  marriage,  began  an  investiga- 
tion to  determine  who  she  was.  and  her  past.  There  is.  and  there 
was,  a  very  elaborate  report  of  her  past  history  taken  by  and  filed 
with  the  Department  of  the  Interior  right  soon  after  her  marriage. 
That  was  in  March  or  April,  1920. 

Her  second  attempt  to  marr}'  him  was  a  failure.  She  left  him 
after  returning  him  home  that  night. 

She  returned  some  two  weeks  later — that  was  in  February.  1920, 
at  night;  she  again  employed  a  taxi  driver  and  his  wife,  with  an 
automobile,  in  Tulsa,  and  again  drove  from  there  to  Barnett's  home, 
some  100  miles,  and  got  him  into  the  automobile  in  the  night  time  and 
carried  him  to  Coffeyville.  Kans..  tliat  night,  a  distance  of  about  14<> 
miles. 

Senator  Thomas.  Mr.  Chairman,  at  this  point  I  would  like  to  sub- 
mit this  inquiry :  Is  it  the  purpose  of  this  committee  to  go  into  the 
Jackson  Barnett  case  thoroughly? 

Senator  Wheeler.  Yes. 

The  Chairman.  I  think  so. 

Senator  'J'homas,  Then  I  make  the  suggestion,  inasmuch  as  that 
case  has  been  investigated  twice  thoroughly,  oiicc  by  a  House  com- 
mittee, and  .second  by  a  Federal  comt  in  Xew  York,  the  testiinonv  of 
many  witnesses  covering  every  possible  |)hase  of  it  being  ti-!inscril)ed 
and  available  to  the  committee,  that  we  proceed  to  procure  that  testi- 
mony and  make  that  a  j)art  of  tliis  record  and  consider  that  in  con- 
nection with  the  investigation  of  the  Jackson   Barnett  case. 

The  Chairman.  Do  you  mean  in  lieu  of  any  testimony  at  this 
time,  or  in  addition  to  testimony  we  take  now? 

Senator  'J'homas.  In  lien  of  totiiiiony  at  this  time  in  the  Jackson 
liarnett  matter. 

Senator  Wiieelek.  Oh,  well,  Mr.  Chaiiinan.  I  submit  that  that 
would  not   be  the  i)ro|)er  way  to   proceed.     This  witness  has  been 
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called.  I  understand,  and  has  been  siibpcvnaed  here  to  testify;  and 
we  can  take  that  testimony  afterwards,  if  it  is  necessary,  and  make 
it  a  part  of  the  record;  and  I  think  that  would  be  the  proper  pro- 
cedure to  follow. 

Senator  Thomas.  I  would  like  for  the  committee  to  pass  upon 
that  matter.  Mr.  Chairman,  because  there  are  a  <jood  many  other 
matters  that  will  follow  that  depend  on  the  action  of  the  coniinittee 
on  this  proposition. 

Senator  Pine.  It  seems  to  me  that  the  Senator  can  get  that  testi- 
money  and  jn-esent  it  to  the  connnittee:  but  here  is  evidence  that  is 
important,  and  it  seems  to  me  this  is  the  time  to  proceed  with  this 
examination. 

Senator  Thomas.  Mr.  Chairman,  before  the  matter  is  passed  upon 
I  want  to  state  that  in  the  event  we  proceed,  the  ramilications  of  this 
investi<ration.  if  the  committee  will'pei'niit  thiit  to  be  submitted,  will 
lead  indefinitely — at  least  to  a  very  much  drawn-out  extent.  I  wish 
to  make  a  motion  that  the  Attorney  General  be  invited  to  appear 
before  the  committee  and  that  some  of  the  members  of  the  Depait- 
ment  of  Justice  come  before  the  committee. 

Senator  Wheeler.  I  will  join  you  in  that.  I  think  the  Attorney 
General  should  be  called;  and,  I  think,  anybody  else  in  the  Depart- 
ment of  Justice.  I  understand  this  witness  is  from  the  Dej^artUK'nt 
of  Justice. 

Senator  Thomas.  Yes;  and  the  reason  I  made  my  suif^fcstion  was 
that,  in  my  judirment,  there  is  no  evidence  that  can  be  brouLdit  l)efore 
this  committee,  other  than  Avhat  has  been  presented,  that  is  a\ailal)le, 
save  the  evidence  that  can  be  had  from  the  Department  of  Justice. 

The  CHAiR^fAN.  Of  course,  the  testimony  that  has  been  submitted 
in  the  previous  investigations  and  hearings  and  trials  is,  I  take  it.  all 
available  for  the  committee.  As  I  understand  it,  the  idea  was  to  get 
some  additional  testimony  that  has  not  been  put  in  in  those  other 
investigations,  or  trials,  or  hearings. 

As  far  as  calling  other  Avitnesses  is  concerned,  I  do  not  think  there 
would  be  any  objection  to  that  at  all,  calling  anyone  else  from  the 
Department  of  Justice  or  elsewhere;  but  is  it  necessary  to  go  into  that 
matter  at  this  time? 

Senator  Thomas.  I  understand  from  the  suggestion  of  the  chair- 
man that  it  is  the  desire  of  the  committee  to  proceed. 

The  Chairman.  What  is  it  ? 

Senator  THo:\rAs.  I  understand  it  is  the  desire  of  the  committee  to 
proceed  at  this  time. 

The  Chairman.  That  is  my  understanding. 

Senator  Pine.  That  is  my  position. 

Senator  Wheeler.  That  is  my  position,  also. 

Senator  Thomas.  Mr.  Selby,  do  you  know  anything  about  this  case 
in  any  phase,  or  anything  particular,  that  is  not  matter  of  record  in 
the  New  York  ca.se? 

Mr.  Selby.  I  would  answer  that.  Senator  Thomas,  by  saying  that 
the  testimony  in  the  Xew  York  case,  of  course,  was  limited  to  the 
particular  issues  then  involved  in  the  civil  case.  I  would  not  sav  that 
I  then  knew  of  no  further  material  testimony.  It  is  pretty  difficult 
to  answer  the  question.  I  do  not  think  I  could  answer  it  more  defi- 
nitely. 

2646.'>— 29— PT  3 8 
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The  New  York  case  was  siibiiiitted  larjjoly  on  depositions,  in  addi- 
tion to  the  testimony  of  Commissioner  Huike.  and  Mr.  Ward  who 
liad  been  the  Creek  nati<tnal  tribal  attorney,  and  sitmo  otlier  wit- 
nesses, too.  There  are  a  ^neat  many  details,  of  course,  of  the  situation 
that  I  think  did  not  <ret  into  that  Xew  York  ca.se. 

^^^.  (iLAVis.  Mr.  S(»lbv.  is  the  department  in  possession  of  any  evi- 
dence that  would  be  proper  to  be  suijniiited  to  a  <rrand  jury  that  was 
not  submitted  in  the  New  York  case,  or  any  other  of  the  cases? 
Have  you  not  «rot  certain  letters  and  telegrams  that  were  not  put  into 
the  Xew  York  case? 

Mr.  Selby.  There  were  a  jrreat  many  letters,  and  documents  of 
various  kinds,  passin<r  between  the  American  Home  Baptist  Mission 
Society  officials  and  the  lupiitable  Trust  Co.  of  Xew  York  and  the 
office  of  the  Connni.ssioner  of  Indian  Ailairs,  and  various  attor- 
neys of  cour.se.  subsequent  to  the  consummation  of  the  «rifts  as  well 
as  before,  that  were  not  in  evidence  in  the  Xew  York  ca-se.  The 
prifts  were  consummated,  and  tfl. 100,000  was  distributed  on  the  1st  of 
February,  1928.  Of  course,  the  case  was  not  tried  until  more  than 
three  j'ears  afterwards.  The  case  was  not  filed  until  15>jJ,"».  and  there 
was  a  frreat  deal  of  correspondence  that  oc<urred*after  the  consum- 
mation of  the  f'ifts  as  well  as  after  the  filing'  of  the  suit  in  Xew  York 
and  after  the  decision  in  New  York. 

Mr.  Ulavis.  Have  you  copies  of  that  correspondence? 

Mr.  Selby.  I  have;  photostatic  copies. 

Senator  AViiEtXEH.  Before  we  iret  to  that,  let  us  ^^'t  some  details 
of  this  case.  Some  of  the  other  members  of  the  committee  may  be 
more  familiar  with  the  ca.se  than  I  am.  but  I  am  not  familiar  with 
the  Barnett  case,  and  what  I  would  like  to  do  is  to  «ret  you  to  tell  us 
.something  about  that  ca.se  as  I  was  asking  you,  so  that  we  imiy  have 
a  general  outline  of  the  case;  and  if  you  will  take  it  up.  if  that  is 
satisfactory  to  the  rest  of  the  committee,  I  would  like  it.  I  do 
not  know  the  details  of  that  case,  at  all. 

Mr.  Sp:lby.  I  had  just  mentioned  here  the  second  elFort  of  this 
woman  to  bring  about  a  marriage  to  this  old  Indian.  The  two 
parties,  husband  and  wife,  were  employed  by  her  to  carry  her  there 
to  get  the  Indian,  on  the  third  attempt. 

In  February,  1920 — or  right  along  there — they  reached  the  In- 
dian's home  along  in  the  night,  and  induced  the'darkey  servant  to 
bring  old  Jackson  out  of  the  house.  He  had  no  coat,  no  hat,  no 
shoes,  but  she  got  him  into  the  automobile  and  sent  the  colored  boy 
back  in,  and  he  procured  shoes,  siiirt.  and  hat,  and  she  started  with 
him  then  and  (Irove  to  CoU'eyville.  Kans.,  140  or  150  miles,  that 
night,  and  next  morning  she  went  over  to  Independence,  the  county 
seat,  and  procured  a  marriage  license  and  came  back  to  Coffevville 
and  had  a  ju.stice  of  the  peace  perform  the  ceremony,  the  justice  of 
the  j)eace  later  being  rewarded  to  the  extent  of  a  thousand  dollars  for 
periorming  the  ceremony. 

Senator  Wjikklek.  liy  whom  was  he  rewarded? 

Mr.  Selhv.   I  beg  youi-  i)ar(lon  ^ 

Senator  Wiikki.kk.  Who  rewaitled  him   in  the  sum  of  $l.(KX). 

Ml-.  Si:ijn  ,  Mrs.  liaiiiett  and  Mi(!ugin.  between  them. 

Senator   W'hekekii.  Who  was  Mcdugin^ 

Mr.  Seeby.  Mc(iugin  was  a  CoU'eyville  attorney  who,  innnediately 
after  the  ceicmoiiy  of  maiiiage  was  performed,  was  employed   by 
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Mrs.  Barnctt  to  assist  her  in  her  plan  of  sustainin*^  tlie  niarria<!;e  and 
in  the  financial  involvements  that  she  had  clearly  in  mind  lespectin^ 
the  fortune  of  this  old  Indian. 

Inmiediately  on  the  marria<re  bein<^  performed,  McCiuj^in.  as  he 
testified  and  as  he  stated,  discovering^  a  Kansas  statute  prohibiting; 
the  marriafje  of  an  imbecile,  a  lunatic,  an  e[)ileptic,  or  a  person 
of  unsound  mind,  communicated  with  friends  in  Neosha,  Mo.,  and  he 
and  this  woman  immediately  went  to  Xeosha,  with  this  Indian, 
where  they  procured  a  second  marriaj^e  license  and  had  a  second 
marria<;e  ceremony  performed,  presumably  under  the  impression 
that  the  laws  of  Mi.ssouri  would  authorize  such  a  marriage. 

She,  McGugin,  and  the  Indian  then  returned  to  CofFeyville.  At 
that  time  O'Hornett,  havin<r  been  tele<rraphing  over  the  country 
and  attempting  to  locate  lier  and  the  Indian,  came  to  Cotfeyville, 
and  used  every  effort  to  induce  her  to  permit  the  Indian  to  return. 
She  had  him  in  a  room,  kept  him  under  lock  and  key,  and  refused 
to  allow  O'Hornett  to  communicate  with  him,  and  the  result  was 
a  habeas  corpus  proceeding  was  instituted  by  the  guardian,  and 
Judge  Jackson  or  Coffey ville  was  appointed  by  the  supreme  court 
in  that  State  as  a  referee  in  the  habeas  corpus  proceeding. 

He  then,  after  a  brief  proceeding,  took  Barnett  into  his  chambers, 
and  finally  came  out  and  said  to  the  parties  that  Jackson  Barnett 
wanted  to  go  back  to  Oklahoma,  and  with  the  understanding  that 
the  guardian  would  not  interfere  with  their  domestic  relations 

Senator  Thomas.  That  she  would  take  Jackson  back  to  Okla- 
honui,  and  that  was  accordingly  done.  Were  you  present  at  any  time 
during  these  proceedings? 

Mr.  Selby.  No;  but  I  have  a  certified  copy  of  the  court  record, 
and  that  was  brought  out  in  the  hearing. 

Senator  Thomas.  Mr.  Chairman,  I  suggest  that  these  records  be 
brought  here,  in  place  of  taking  our  time  to  have  somebody  give  us 
a  statement. 

Mr.  Selby.  I  appreciate  that  that  is  hearsay. 

Senator  Wheeler.  I  presume  this  is  just  preliminary,  and  I  am 
asking  this  for  my  own  benefit. 

Senator  Thomas.  I  will  withdraw  the  objection,  for  your  benefit. 

Senator  Wheeler.  It  is  preliminary.  Some  of  you  men  may  be 
familiar  with  the  facts  in  the  case,  but  I  am  not  familiar  with  the 
details.  I  just  want  to  get  the  preliminaries,  and  if  there  is  any 
discrepancy  in  the  testimony  of  this  witness  in  this  way,  of  course  we 
can  bring  in  the  records;  and  I  assume  they  will  be  brought  in  and 
put  in  this  record. 

Mr.  Selby.  "\\Tiile  at  Coffeyville,  so  far  as  shown  by  the  records 
and  documents  in  the  Department  of  the  Interior,  and  that  were 
offered  in  evidence  in  the  cases,  this  man  McGugin  and  this  woman 
immediately  notified  the  Department  of  the  Interior— the  Com- 
missioner of  Indian  Affairs,  who  was  at  that  time  Mi-.  Cato  Sells,  of 
the  fact  of  the  marriage. 

There  w^ere  then  proposals  that  had  been  secured  from  Barnett 
for  donations,  subject  to  approval. 

Senator  Wheeler.  I  did  not  catch  that. 

Mr.  Selby.  She  and  McGugin,  immediatelv  upon  the  marriage, 
caused  telegrams   and   letters   to   be  sent    to  "the   Commissioner   of 
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Indian  Affairs,  Mr.  Cato  Sells,  advisinjr  him  of  the  marriajre.  and 
that  iho  estate,  the  funds  of  Jackson  Harnett,  shouhl  not  be  de- 
pleted as  to  donations  which  he  had  math*. 

Thev  then  returned  witli  Harnett  to  ()i<hihoiiia. 

FoUowin^'  tliat.  McGujrin  and  the  woman  U'j^^an  tlieir  efforts  to 
procure  funds  from  the  jruardian,  and  after  a  year  and  a  lialf, 
ditferences  arose  between  them  and  the  c(»unty  court  and  the  «ruar- 
dian.  and  McGugin;  and  Ward  (wlio  was  then  the  Creek  tribal 
attori'.ev  under  contract  witli  tlie  Creek  Tribe  to  represent  tlie  tribe 
in  the  tribal  interests)  havin'r,  with  this  wouian.  conceived  the  idea 
to  distril)Ule  the  estate  of  Harnett  while  he  lived,  and  that  she  should 
be  friven  recognition  in  this  distribution,  came  to  Washington,  but 
not  together,  and  there  began  importuning  the  Department  of  the 
Interior  to  distribute  this  whole  estate  and  irive  to  her  a  goodly 
portion. 

At  that  time  E.  C.  Motter.  an  assistant  to  the  Attorney  Genenil. 
was  in  Oklahoma,  having  Indian  matters  under  his  assignment. 

Senator  Wiieelek.  AVho  was  that  'i 

Mr.  Selby.  E.  C.  Motter.     He  now  lives  in  Ohio. 

Mrs.  Harnett  i)rocured  Motter  to  come  to  Washington  with  her» 
and  on  the  way  he  suggested  that  provisions  be  nuide.  or  arrange- 
ment entered  into,  whereby  tiie  estate  of  Harnett  shoidd  be  distrib- 
uted, a  goodh'  portion  to  the  American  Home  Haptist  Missionary 
Society,  and  the  remainder  to  the  woman.  It  was  not  discussed,  I 
imderstand,  on  what  basis,  but  it  seems  from  the  record  of  the  evi- 
dence in  the  case  that  there  is  where  began  the  idea  of  dividing  the 
fluids  between  the  American  Hnptist  Houie  ^^is-.i(tll  Society  antl 
this  w(mian. 

That  was  some  time  in  September  or  October.  Ii>:i3,  a  i-ontro- 
versy  had  arisen  apparently  between  the  county  judge  in  Oklahoma 
and  the  conunissioner,  a  question  as  to  the  authority  of  the  county 
judge  and  the  authority  of  the  commissioner  and  the  Secretary. 

The  matter  came  then  before  the  Commissioner  of  Indian  Affairs. 
Mcliugin  representing  the  woman,  and  the  commissioner  designatin<i 
(according  to  his  testimony  in  the  New  York  case)  Ward,  tlie  Creek 
tiiljal  attorney,  to  represent  Harnett;  and  the  conunissioner.  having 
matter  before  him 

Senator  Wheelkh.  AVho  was  the  commissionei-? 

Mr.  Selby.  The  commissioner  was  Mr.  Charles  H.  Hurke.  at  that 
time.  According  to  the  te.stimony,  he  suggested  that  $70().(H^)  be 
donated  to  tlie  American  Haptist  Home  Mission  Soi'iety.  to  be  iield  in 
trust  for  the  benefit  of  an  Indian  school  known  as  Hacone  College, 
and  Morrow  Oij)hanage.  both  neai"  Muskogee.  McOugin  was  not 
inclined  to  look  favorably  upon  that,  and  contended  that  the  woman 
should  be  given  an  e(|ual  portion  in  the  tlivision  of  the  estate. 

At  that  time,  one  M.  L.  Mott.  who  was  then  her«'.  who  luul  years 
before  been  the  tribal  attorney  for  the  Creek  Indians,  suggested,  as 
the  testimony  in  the  case  at  New  York  shows  by  depositions  and 
otheiwi.si»,  that  Mr.  McCiugin  should  say  to  the  conunissioner  that 
in  the  event  of  the  Indian's  death,  the  wife  woidd  inherit,  umler  tlie 
laws  of  Oklahoma,  one-half  of  the  estatt'.  and  that  the  di'partment 
should  make  that  the  basis  of  the  distribution  and  that  it  could  not 
do  less  for  this  wonnm. 
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Soon  after  that,  McGu*?in  signed  a  written  acknowledgment,  de- 
livered to  Mott,  that  at  the  time  of  the  delivery  of  the  bonds  to  this 
woman,  if  this  was  accomplished.  Mott  should  receive  $15,000  for  iiis 
suggestion.  The  testimony  disclosed  tliat  when  the  distribution  of 
bonds  was  consummated,  $15,000  of  tlie  bonds  wcie  delivered  by 
McGugin  to  ISI.  L.  Mott. 

Mr.  Glavis.  How  much? 

Mr.  SELnY.  $15,000. 

Mr.  (iLAvis.  Wiiat  was  tlie  fee  that  McGugin  received? 

Mr.  Selby.  I  will  come  to  that. 

Senator  Whkeleh.  Was  any  attempt  made  by  the  bureau  t(»  set 
aside  this  marriage  at  any  time? 

Mr.  Sklby.  Xo;  no  attempt  was  made  until  jicrhaps  a  year  ago. 
when  I  iiled  a  suit  in  the  southern  district  of  California  on  behalf 
of  the  Government,  based  upon  the  theory  of  the  marriage  being 
procured  for  the  purpose  of  fraudulently  acc{uiring  the  estate  of 
I3arnett,  and  that  it  was  necessary  to  have  a  decree  of  nullity  of  the 
marriage  in  order  to  remove  the  technical  entailment  of  the  Indian's 
property  arising  through  the  pretended  marriage  and  to  free  the 
l^arnett  i)roperty.  That  is  the  only  proceeding  of  that  nature  so 
far  taken.  The  Kansas  proceeding  was  merely  a  habeas  corpus 
proceeding. 

Senator  Wheeler.  Is  Barnett  still  alive? 

Mr.  Selby.  He  is  living  now  in  Los  Angeles. 

Senator  Wheeler.  Yes. 

Senator  Thomas.  That  California  suit  was  not  brought  at  the  in- 
stigation of  the  Interior  Department,  was  it? 

Mr,  Selby.  No.     The  Interior  Department  has  opposed   it. 

Senator  Wheeler.  That  is  what  I  meant:  was  theae  ever  a  suit 
brought  at  the  instigation  of  the  Interior  Department  to  set  aside 
the  marriage? 

Mr.  Selby.  No,  sir.  c 

Senator  Wheeler.  The  suit  that  was  brought  in  California  was 
brought  by  whom  ? 

Mr.  Selby.  That  was  brought  by  the  Department  of  Justice. 

Senator  Wheeler.  By  the  Department  of  Justice;  I  see. 

Mr.  Selby.  Really  in  opposition  to  the  wishes  of  the  Department 
of  the  Interior,  so  far  as  that  is  concerned.  That  was  true  literally 
of  all  the  pending  litigaticm. 

Senator  Thomas.  Do  you  object  to  my  butting  in  ouce  in  a  while? 

Senator  Wheeler.  Not  at  all. 

Senator  Thomas.  Who  prepared  the  bill  in  the  California  suit? 

Mr.  Selby.  I  can  not  say.  I  can  say  this;  a  cojjy  of  a  bill  had  been 
forwarded  to  me  l)y  the  Department  of  Justice  some  time  in  May  of 
last  year.  The  Harreld-Hastings  Act  of  June.  lO-JG.  applicable 
strictly  to  the  Indians  of  the  Five  (^ivilized  Tribes,  provided  that  the 
statute  of  limitations  of  Oklahoma,  within  two  years  of  the  date  of 
the  passage  of  that  act.  should  ai)ply. 

On  the  7th  of  April  I  received  a  Avire  to  draft  co|)ies  of  the  bill, 
the  form  of  which  bill  had  been  ])lace(l  in  my  possession,  and  these 
bills  I  was  directed  to  transmit  to  the  dirstrict  attorney  foi-  the 
southern  district  of  California,  and  also  to  the  district  attorney  in 
Kansas,  at  Topeka,  against  McCJugin  to  lecover  $15().00().  and  one 
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to  the  eastern  district  of  OklaluHiia,  a>  against  Mott,  to  recover  the 
$15,000;  and  one  was  filed  in  AVashinj^ton. 

1  made  mere  copies.  Senatoi-  Thomas,  of  the  draft  that  was  in  my 
hands  that  had  been  *^ent  me.  I  did  not  orijrinally  prepare  it.  I  did 
not  personally  know  who  did.  I  was  not  here  at  the  time  it  was 
drawn. 

Senator  'J'iio.mas.  You  do  not  know  just  who  prepaied  the  bill  ^ 

Mr,  Sr.Luv.  No;  not  by  an}'  personal  knowlcdjre. 

Senatoi-  Thomas.  You  say  you  made  a  diaft  of  it  ( 

Mr.  Seluy.  I  simply  made  copies  of  the  draft  that  was  in  my 
hands. 

Senator  Tho.mas.  \\'ill  you  tell  the  conmiittoe  the  number  of  ])a<ies 
in  that  bill? 

Mr.  Selry.  I  think  it  was  140  to  l.Ml  |)a^a's.  It  said  more  than  was 
necessary,  technically:  it  was  really  a  history  of  the  case. 

Senator  Wheeler.  Had  you  Hnishcd  your  statcuirnt  ? 

Mr.  Selby.  Xot  Cjuite.  Senator  )\'heeler. 

Senator  Wheeler.  Very  well :  ]jroceed. 

Mr.  Selby.  When  it  was  finally  ajrreed  between  Mctiu«:in.  Wanl. 
and  the  commissioner  that  the  division  should  be  made  50-oO 

Senator  Wheeler.  You  mean  r)0-r)0  between  the  Baptist  So<'iety 
and  this  woman  ( 

Mr.  Selby.  That  is  ri^ht. 

Senator  Wheeler.  Who  decided  that? 

Mr.  Selby.  The  evidence  in  the  ca.se,  the  testimony  of  Mr.  Btu-ke, 
Mr.  Ward,  and  all,  disclosed  that  in  a  conference  between  them,  on 
the  insistence  of  McCiiigin,  Mr.  Burke  finally  ajrreed  on  that  as  the 
basis,  and  Mr.  Ward  was  instructed — A.  J.  AVard,  the  Creek  tribal 
attorney,  who  had  been  desi^rnated  by  Mr.  Burke  to  represent 
Bainett,  was  instructed — by  Mr.  Binke  to  draw  the  proper  instru- 
ment to  consummate  the  arran<rement  on  tliat  basis. 

On  the  15th  day  of  December,  1J)2*2,  Barnett  bein</  here,  and  War* I 
havin<f  drawn  the  instruments  which  are  denominated 

Senator  Wheeler.  Who  was  this  Ward,  now  ? 

Mr.  Selby.  A.  J.  Ward  was  the  Creek  tribal  attorney,  but  at  that 
time  was  designated  by  the  commissioner,  nccoidin<r  to  the  commis- 
sioner's testimony,  to  repi-esent  Jackson  Barnett's  interests  in  con- 
summatin<r  the  distribution  of  tlie  Indians'  bonds. 

Senator  Wiieei,er.  Who  ap]iointed  Ward? 

Mr.  Selby,  AVard,  as  Creek  tribal  attoiney,  was  under  contract 
with  tJH'  tribe;  the  contract  had  to  be  ap|)rovt'(l  by  the  President  to 
entitle  it  to  re(,'o<rnition,  Mr.  Burke  had  desi<rnated  liini  to  aet  foi- 
]iainett  as  attorney. 

Senator  Wheeler.  AVas  lie  an  Oklahoma  attorney? 

Mr.  Sf:LBY,  An  Oklahoma  attorney.  I  think  he  had  been  at  <»ne 
time,  eailier,  a  partner  of  this  man  Mott,  whom  1  have  mentioned. 

Ml-.  AVard  drew  the  insiiimient  which  is,  oi-  may  be.  desi^niated 
tlu'  jjurpoited  tlinnil)-|)riiit  fiift  instrument,  in  which  wa.s  recitetl 
the  fact  of  the  nuiriiage,  the  fart  of  his  great  wealth,  and  numerous 
other  nuitteis. 

On  the  15lh  day  of  December  it  was  executeil,  according  t<»  the 
date  therein  apjjcaring. 

Mr.  (iLAVis.   Miiy  I  interrupt  you  there,  Mr.  Selby  ^ 
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Mr.  Selbt.  Yes. 

Mr.  Glavis.  Just  before  this  afj^reement  was  entered  into,  were 
not  some  steps  taken  to  chan<re  tlie  rules  and  regulations  to  permit 
this  act? 

Mr.  Shelby.  Yes.  Sometime  prior  to  the  1st  of  October,  1922, 
Ward,  then  being:  in  Oklahoma,  wired  the  commissioner,  suggesting 
that  he  have  the  Secretary  amend  the  regulations  to  the  extent  of 
ignoring  guardians  of  minor  and  incompetent  restricted  Indians. 

Senator  Wheeler.  The  rules  of  the  department? 

Mr.  Selby.  Yes;  of  the  Department  of  the  Interioi-,  which,  up  to 
that  time  required,  as  to  incompetent  or  minor  Indian  allottees  of 
restricted  property,  that  when  the  Secretary  should  release  any  part 
of  the  restricted  funds  thereof  the  same  should  be  released  to  the 
guardian  of  such  Indians. 

Ward  wired  at  that  time  to  the  commissioner,  suggesting  that  he 

grocure  an  amendment  to  those  regulations  that  would  authorize  the 
ecretary  to  pay  out  the  funds,  either  to  minor  or  incompetent 
allottees  or  to  any  other  person  for  the  use  and  benefit  thereof,  ac- 
cording to  his  judgment,  and  in  a  Avay  that  he  might  feel  was  to  their 
best  interests.  It  was  on  October  7  that  Albert  Fall  approved 
Burke  and  Ward's  suggestion  and  that  amendment. 

Senator  Wheeler.  That  is,  they  actually  changed  the  rules  of  the 
department  ? 

Mr.  Selby.  That  is  right. 

Senator  Wheeler.  So  that  they  could  permit  this  money  to  be 
turned  over  to  the  incompetent  Indian  ? 

Mr.  Selby.  Yes;  and  ignore  the  guardian. 

Senator  Wheeler.  And  ignore  the  guardian? 

Mr.  Selby.  That  is  right. 

Senator  Wheeler.  And  Mr.  Fall,  you  say,  changed  those  rules  ? 

Mr.  Selby.  He  approved  that.  Mr.  Burke  proj^osed  it  by  letter 
to  Secretary  Fall,  who  indorsed  his  approval  order  on  the  letter; 
that  is  a  matter  of  public  record. 

Senator  Wheeler.  Have  you  got  that  letter? 

Mr.  Selby.  I  can  produce  it. 

Senator  Wheeler.  I  wish  you  would. 

Mr.  Patterson.  It  is  all  in  the  record,  Senator,  if  you  will  bring 
this  other  record  in. 

Senator  Thomas.  Is  it  not  a  fact  that  the  power  to  do  the  thing 
that  you  have  stated  was  done  w'as  approved  by  the  Attorney  Gen- 
eral of  the  United  States? 

Mr.  Selby.  There  was  an  opinion  of  the  Attorney  General  a  few 
days  before  the  New  York  trial  to  that  effect. 

Senator  Wheklek.  A\'h()  was  the  Attorney  General  then? 

Mr.  Selby.  Mr.  John  G.  Sargent. 

Senator  Whf^^ler.  Sargent  was  not  Attorney  General  at  the  time 
Fall  w^as  Secretar}'. 

Mr.  Selby.  No;  but  the  Senator  asked  if  later  there  was  an  opin- 
ion. There  was  an  opinion  just  a  few  days  before  the  trial  of  the 
New  York  case,  which  opinion  was  written  by  George  P.  Barse,  who 
was  then  an  assistant  departmental  attorney,  which  opinion  was  to 
the  effect  that  the  Secretary  was  authorized  to  promulgate  this 
amendment  to  the  rules;  that  it  was  within  the  scope  of  his  au- 
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thority.  Of  course,  the  act  of  May  '27.  1908.  is  the  basis  for  the 
refrulations.  That  net,  in  section  1.  provi(h's  that  the  hinds  of  full 
bloods  of  the  Creek  Tribe  and  others  shall  not  be  subject  to  dis- 
position except  that  the  Secretary  may  remove  the  restrictions  under 
rules  and  rej^ulations  as  to  terms  of  sale  and  disposal  «)f  the  prcK-eeds 
for  the  benefit  of  the  Indian  as  he  may  prescribe.  Tiiat  is  the 
langua«re. 

Senator  Thomas.  Is  it  not  a  fad  that  publicly  ,Iu<lij'«'  Pollork  als(» 
sustained  tlic  statement  as  to  the  power  of  the  Seciftiny  of  the 
Interior  under  which  the  tiling  was  done? 

Mr.  Selby.  I  hardly  think  that  the  opinion  in  question  could  be 
construed  to  hold  that.  That  was  merely  upon  a  motion  t«)  db>miss 
the  bill  because  of  its  not  complying;  with  the  equity  rules  and  because 
of  its  beinfy  too  proli.x.  Judge  Knox's  opinion.  I  think,  does  touch 
the  question,  and  in  eliect  not  to  justify  the  distribution. 

Senator  Wheeler.  This  Pollock  o|)inion  held  wliat  i  Ii  simply 
held  that  he  had  the  power  to  promul<;ate  these  rules? 

Mr.  Selby.  I  can  not  say  that  .ludire  Pollock's  opinion  went  that 
far.  Hi.s  opinion  was  merely  on  the  motion,  to  the  eti'ect  that  the 
bill  did  not  comply  with  the  rules  of  equity,  that  it  was  too  prolix, 
that  it  plead  evidence,  that  it  was  redundant,  and  that  it  did  not 
plead  fraud. 

Senator  Wheelek.  But  tlie  fact  is  that  these  Inti-iioi-  Department 
officers  did  change  the  rules  and  regidations  in  order  to  turn  thi.> 
money  over? 

Mr.  Selby.  Yes;  and  for  that  purpose,  as  I  am  convinced. 

Senator  Wheeler.  Was  this  monev  turned  over  to  the  Indian 
then  ? 

Mr.  Selby.  On  the  loth  of  December  he  attached  his  thinnb  print 
to  this  instrument  of  gift.  On  the  same  day,  or  the  following  day, 
Waid,  the  Indian  tribal  attorney  representing  this  old  Indian,  drew 
his  lengthy  recommendation  addressed  to  Albert  B.  Fall,  as  Secre- 
tary, recommending  the  distribution  of  the  bonds  accordingly,  and 
he  went  into  elaborate  representations  as  to  the  situatitm  of  l^arnett 
before  he  was  married;  that  this  wonuui  had  ijeen  after  the  marriage 
a  good  wife,  and  so  forth. 

Senator  Wheeler.  How  long  had  she  lived  with  him  at  this  time? 

Mr.  Selby.  From  February,  1920;  and  this  was  December  16,  1922. 
That  instrument,  with  Jackson  Barnett's  thumb-print  instruments, 
was  delivered  to  the  commissioner. 

The  Ward  recouuncndalion  to  the  Secretary  recited  that  Barnett 
had  presented  to  him.  AVard.  tliis  instriunent  of  gift  for  approval, 
and  had  requested  that  he  was  to  pass  it  ultimatelv  to  the  Secretary. 
Ward  initialed,  as  I  remember,  the  recommendations,  signed  also  a 
little  later  by  the  commissioner,  liurke.  to  the  Secretary,  recommend- 
ing the  granting  of  the  thumb-print  ajiplication  of  the  old  Indian  to 
niakc  the  disti-ibution. 

That  went  in  course  through  Mi-.  F.  M.  (ioodwiii-  according  to 
the  record — uj)  to  Secretary  Fall  on  the  1st  of  January.  192;i.  There 
were  some  changes  made  in  the  declaration  of  trust  in  the  Xew  ^'o|•k 
case  aj)i)lical)le  to  the  Ba])tist  part  of  the  money,  so  that  on  the  29th 
of  .lamuiry,  192;{.  an  instrmnent  was  drawn  by  Ward  purporting  to 
be  an  approval  by  the  Indian  Barnett  of  the  changed  conditions  in 
the  New  York  declaration  of  trust. 
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Senator  Wheeler.  Let  me  see  if  I  can  understand  this.  In  order 
to  get  these  rules  and  regulations  changed  by  the  Department  of  the 
Interior,  Mr.  Burke,  you  say,  made  a  memorandum  of  some  kind 
to  Secretary  Fall? 

Mr.  Selby.  That  is  right;  a  letter  addressed  to  the  Secretary  of 
the  Interior,  Fall,  recommending  and  requesting  that  the  regula- 
tions be  so  amended  that  the  Secretary  gave  to  himself  the  authority 
to  disburse  restricted  funds  either  to  the  incompetent  or  to  a  minor 
Indian  or  to  anyone  else,  cutting  out.  in  other  words,  the  guardian 
of  such  minor  or  incompetent. 

Senator  Wheeler.  Mr.  Glavis  calls  my  attention  to  a  fact  here.  I 
have  asked  him  for  a  copy  of  the  letter,  and  he  calls  my  attention 
to  the  ffict  that  there  were'^some  misrepresentations  or  misstatements 
of  fact  ii>  thai  letter.    What  have  you  to  say  as  to  that,  if  you  know? 

Mr.  Sei^y.  The  letter  suggesting  the  change  of  the  legulations  did 
make  general  reference  to  situations  which  would  seem  to  suggest  the 
propriety  of  making  the  amendment,  but  I  would  not  attempt  to 
detail  at  this  time  what  those  references  are.  I  can  produce,  of 
course,  a  copv  of  that  letter;  but  I  do  recall  that  it  was  approved  by 
Fall  on  the  7th  day  of  October.  1922.  before  the  thumb-print  instru- 
ment was  signed  by  the  Indian  on  December  15  following. 

Senator  Wheeler.  How  much  money  was  turned  over  to  the 
Baptist  Society? 

Mra.  Selbt.  $550,000  in  Government  bonds. 

Senator  Wheeler.  How  much  money  was  turned  over  to  the 
woman,  if  any? 

Mr.  Selby.  $550,000  in  Government  bonds. 

Senator  Wheeler.  Of  bonds? 

Mr.  Shelby.  Yes;  of  bonds.  In  January,  1923,  it  was  discovered 
that  there  were  some  $165,000  of  the  bonds  in  the  Treasury  that  had 
been  redeemed.  The  commissioner  wrote  to  the  disbursing  officer 
at  Muskogee  to  transmit  some  $251,000  more  of  money  to  the  Sec- 
retary of  the  Treasury,  to  be  invested  in  more  bonds.  That  came. 
The  bonds  were  purchased  to  cover  the  $165,000  which  had  been 
redeemed,  to  make  the  $1,100,000.  and  then  the  bonds  were  requested 
by  the  Indian  Department  of  the  Interior  to  be  brought  over  from 
the  office  of  the  Secretary  of  the  Treasury,  and  they  were;  and  the 
distribution  was  made  on  the  1st  of  February,  1923,  which  was  the 
time  the  declaration  of  trust  to  the  Riggs  National  was  executed,  and 
$200,000  placed  there  in  trust,  and  the  balance  of  the  $550,000  to  this 
woman  delivered  to  her.  of  which  she  delivered  $150,000  of  the  bonds 
to  McGugin. 

Senator  Wheelek.  That  was  the  attorney? 

Mr.  Selby.  Yes. 

Senator  Thomas.  Let  me  ask  you  a  question  there. 

Mr.  Selby.  Yes.  Senator. 

Senator  Thomas.  You  stated  that  the  Baptist  Societv  received 
$550,000  in  bonds,  did  you  not? 

Mr.  Selby.  Yes;  that  is  correct. 

Senator  Thomas.  Now,  you  mean  by  that,  do  you  not,  that  a  trust 
was  created  in  New  York? 

Mr.  Selby.  That  is  right,  and  the  bonds  delivered  by  Mr.  Ward. 

Senator  Thomas.  In  the  sum  of  $550,000;  and  that  on  that  trust 
Jackson  Barnett  was  to  receive  an  income  during  his  natural  life? 
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Mr.  Selby.  Tliat  is  rip;ht;  up  to  a  certain  amount. 

Senator  Thomas.  In  the  sum  of  $20,0<X)  a  year.  <riiaranteed  ? 

Mr.  Selijy.  That  is  ri«rht. 

Senator  Thomas.  Tiiat  at  liis  deatli  this  trust  slmuM  be  released 
to  the  Baptist  Society ;  is  not  that  correct  { 

Mr.  Sei.hy.  Tliat  is  correct. 

Senator  Thomas.  Tell  us  Nvhether  or  not  Jackson  Harnett  has  ever 
received  any  of  that  $20,000  guaranteed  by  this  trust  a^reem«Mit? 

Mr.  Selby.  I  think  not. 

Senator  Thomas.  1  will  come  to  that  just  a  little  lat«*r.  Ymy  stated 
that  Mrs.  Barnett  received  $550,000,  did  you  not  ? 

Mr.  Selby.  That  is  correct. 

Senator  Thomas.  Is  it  not  a  fa<t  that  of  that  $550,000  >ln'  created 
a  trust  in  the  sum  of  $200,000  with  the  liig^s  National  Bank,  of 
"NVashinfj^ton,  and  in  that  trust  agreement  Jackson  Barnett  was  to 
receive  the  sum  of  $7,500  under  a  guarantee  ? 

Mr.  Selby.  That  is  correct. 

Senator  Thomas.  Will  you  tell  us  whether  or  not  he  has  ever 
received  any  of  that  ? 

Mr.  Selby.  I  apjjrehend  not.  I  know  there  have  been  lai'ge 
amounts  of  money  additional,  and  the  payments  that  have  inured  to 
Jackson  Barnett  and  this  woman  since  then  have  been  made  from  the 
accumulation  of  royalties  and  overplus. 

Senator  Thomas.  Is  it  not  a  fact.  Mr.  Selby,  that  attorneys  have 
instituted  litigation  in  New  York  and  in  Washington,  and  have  se- 
cured court  orders  denying  the  banks  and  trustees  the  powei*  and  the 
j)rivilege  of  turning  over  any  of  these  funds  to  Mr.  Barnett  since 
these  trusts  were  created? 

Mr.  Selby.  I  think  that  is  true.  lunnediately  on  the  filing  of  the 
suits  which  were  originally  instituted  by  a  Mr.  Bailey,  next  friend 
on  the  part  of  Barnett,  the  trustees,  the  Equitable  Trust  Co..  and  the 
liiggs  National  Bank,  have  withheld  these  funds.  I  do  not  think 
they  have  ever  paid  out  any  part  thereof. 

Senator  Thomas,  Is  it  not  a  fact  that  if  the  payments  by  the 
Department  of  the  Interior  had  been  carried  out  Mr.  Barnett  would 
have  received  $20,000  annua,lly  from  this  New  York  trust? 

Mr.  Selby.  I  assume  so. 

Senator  Thomas.  And  would  he  not  have  received  the  sum  of 
$7,500  annually  from  the  Washington  trust? 

Mr.  Selby.  I  assume  so. 

Senator  Thomas.  And  is  it  not  true  that  l)e  rei-eived  nothing  from 
either  of  thase  trusts? 

Mr.  Selby.  I  assiune  that  it  is  true;  but  for  tiieso  tru>ts  he  woidd 
have  received  nearly  $50,000  a  year. 

Senator  'J'homas.  As  a  furthei-  statement,  vou  just  stated  that  Mrs. 
Barnett  received  $550,000? 

Mr.  Seijiy.  Yes. 

Senatoi-  Thomas.  Deducting  the  $200,000  in  the  Washington  trust, 
the  Kiggs  Natiomil  Bank  trust,  that  left  $;k">0,000  that  Mrs.  Barnett 
has  received? 

Mr,  Selby.  Yes, 

Senator  Thomas.  Then  your  former  statement  .^hotdd  be  modified 
in  line  with  the  suggestions  just  now  nuide? 
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Mr.  Selby.  I  can  hardly  say  that,  because  under  the  Washinjrton 
trust,  at  his  death  she  and  the  stepdaughter— her  daughter  by  a 
former  marriage — take  the  entire  corpus  of  the  funds — for  her  bene- 
fit, of  course.  The  income  up  to  $7,500  of  the  Washington  trust  is 
to  be  used  for  his  support  and  the  support  of  the  family. 

Senator  Thomas.  The  New  York  trust  has  been  attacked  in  the 
court;  has  it  not,  Mr.  Selby? 

Mr.  Selbt.  Yes;  tliat  has  been  carried  to  final  determination  by 
a  recent  decision  of  the  Supreme  Court,  denying  the  certiorari. 

Senator  Tho^^ias.  What  was  the  final  determination  of  that  case? 

Mr.  Selby.  The  opinion  written  by  Judge  Knox  in  August,  1927, 
I  think,  held  the  trust  invalid  and  ordered  a  restoration  of  the  funds 
by  the  Equital)le  Trust  Co.  to  the  Secretary  of  the  Interior,  in  keep- 
ing witli  tlie  lu-ayer  in  the  (lovernnient's  bill  of  intervention.  The 
American  Baptist  Home  ]Mission  Society  sought  an  appeal  without 
being  joined  by  the  Equitable  Trust  Co.,  and  without  severance,  and 
summons.  Oii  the  matter  going  to  the  Circuit  Court  of  Appeals, 
a  motion  to  dismiss  the  appeal  was  interposed,  both  on  behalf  of  the 
plaintiif  Bailey  as  next  friend  and  by  the  Government.  The  Circuit 
Court  of  Appeals  sustained  those  motions  and  dismissed  the  appeal, 
and  later,  application  was  made  to  the  Supreme  Court  on  certiorari, 
and  that  was  denied. 

Senator  Thomas.  Is  it  not  a  fact  that  at  the  present  time  the 
Department  of  Justice  is  taking  steps  to  appeal  from  the  decision 
of  the  court  in  that  case  ? 

Mr.  Selby.  On  the  subject  of  the  allowance  of  attorneys'  fees;  on 
that  point. 

Senator  Thomas.  Yes;  on  that  point. 

Mr.  Selby.  After  deciding  the  case,  the  court  retained  jurisdiction 
in  the  New  York  case  to  pass  on  the  question  of  attorneys'  fees  for 
plaintiff's  and  defendant's  attorneys. 

Senator  Thomas.  Let  me  ask  you  one  or  two  other  questions  along 
this  line.  Is  it  not  a  fact  that  to  this  date  and  at  this  time,  Jackson 
Barnett  has  never  had,  and  has  not  now.  a  legal  guardian  t 

Mr.  Selby.  I  think  that  is  true,  because  I  believe 

Senator  Thomas.  I  do  not  care  for  the  reasons. 

Senator  Wheeler.  I  would  like  to  have  the  reasons. 

Senator  Thomas.  All  right. 

Mr.  Selby.  My  reason  for  saying  that  is  this,  that  the  act  of  Con- 
gress of  May  27,  1928.  and  prior  acts  as  to  these  Five  Civilized 
Tribes — provided  that  the  Oklahoma  courts,  under  Oklahoma  laws, 
should  have  jurisdiction  to  appoint  guardians,  and  I  think  because 
of  the  status  of  these  Indians,  and  their  property,  that  no  jurisdic- 
tion would  exist  outside  of  Oklahoma  to  appoint  a  guardian  over  a 
full  blood  restricted  Indian  and  his  restricted  property.  I  would 
say  then,  in  line  with  that,  that  the  California  guardianship  |)ro- 
ceedings.  brought  about  by  Mi-s.  Barnett  immediately  upon  receiving 
her  part  of  the  distribution  and  going  to  California — she  was  then 
appointed  the  guardian  of  the  person  of  this  Indian  Barnett  and  had 
a  guardian  also  of  his  estate  appointed — I  believe,  in  answer  to 
your  question,  that  the  California  court  was  without  jurisdiction  to 
appoint  a  guardian  over  this  restricted  Indian  and  his  restricted 
funds,  and  I  believe  tiiat  the  sole  jurisdiction  was  reposed  by  the  act 
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of  Congress  in  the  Oklahoma  courts  in  this  matter.  That  is  a  dis- 
puted question,  however.    But  this  is  my  opinion. 

Senator  Thomas.  Wlio  initiated  this  suit  to  set  aside  and  break 
this  trust  agreement  in  New  York? 

Mr.  Sklby.  On  that.  I  may  say  this.  The  suit  was  primarily  insti- 
tuted by  Bailey  as  next  friend. 

Senator  Wiikklek.  Wiio  is  Bailey^ 

Mr.  Selby.  Elmer  S.  Bailey  of  Oklahoma.  Soon  after  that  the 
Department  of  the  Interior  biought  it  to  the  attention  of  the  De- 
partment of  Justice,  according  to  my  information,  while  General 
Stone  was  Attorney  General,  and  Mr.  Ira  K.  Wells  was  assistant 
in  the  civil  division. 

The  matter  being  brought  to  the  attention  of  Attornev  (Jeneral 
Stone,  according  to  the  records  in  the  Department  of  Justice,  he 
directed  that  action  be  taken,  and  that  the  matter  be  presented  to 
the  courts,  and  that  the  Government  should  intervene  and  have  a 
determination  of  the  validity  of  the  matter.  ^ 

Senator  Thomas.  AVhat  attorneys  were  employed  to  bring  this  case 
in  New  York  ^ 

Mr.  Selby.  I  can  say  this:  The  attoineys  that  ai)[)eare(l  there  in 
New  York  were  Mr.  Carroll  (i.  AValler,  of  Patterson.  Eagle.  Green- 
baugh  c^  Day;  Mr.  Hummer,  and  Mr.  Foster,  of  Henryetta.  Okla.; 
Cochrane  &  P211ison.  and  McCrcjry  &  Monk,  of  Okmulgee.  Okla. 
The}'  appeared  for  the  next  friend. 

Senator  Thomas.  Who  enteied  tiie  complaint  in  the  cases  on  the 
plaintiff's  side? 

Mr.  Selby.  That  is  a  littfe  geneial.     Do  you  mean  his  attorneys. 

Senator  Thomas.  Yes. 

Mr.  Sfxby.  I  do  not  know  oi  any. 

Senator  Thomas.  It  is  a  fact,  is  it  not.  that  after  the  ca.se  was  de- 
cided the  court  made  an  award  of  attorneys'  fees,  to  be  paid  out  of 
this  tru.st  fund? 

Mr.  Selby,  That  is  right. 

Senator  Thomas.  Tell  the  committee  the  amount  of  that  award. 

Mr.  Selby.  I  could  not  say  it  in  dollars  and  cent^.  The  ap])li(a- 
tion  canu!  on  for  a  hearing  on  behalf  of  tlie  Depai'tment  of  Justice 
and  of  the  Interior  Department.  The  Department  of  Justice  pre- 
sented objections,  and  raised  the  question  of  the  authority  of  the 
court  to  allow  attorney  fees  out  of  restricted  funds;  I  know  that  I 
signed  as  one  of  the  attorneys  in  that  protest  for  the  Department 
of  Justice.     The  Interior  solicitors  prepareil  the  brief. 

The  order  of  the  court  was  2.")  per  cent  plus  $10,000  to  the  attor- 
neys and  reiml)ui>enient  foi-  the  balance  of  expi'iulitures  made  by 
them  in  the  prosecution  of  the  case.    I  think  that  aiis\vci>  it. 

Senator  'J'homah.  Is  it  not  a  fact  tiiat  the  attorneys'  fees  would 
ligure  about  this  way.  Mr.  Selby:  First,  the  corpus  of  the  trust. 
$5r>0,000,  plus  the  interest  accruing  to  Barnett,  and  according  to  the 
proceedings,  not  uniform,  which  had  accunnilated  in  the  sum  of 
};130,000,  iuakiiig  tl:c  total  sum  i-i  the  baid:  of  New  Yoik  $0^O.(KI():  of 
which  2.")  i)er  ci-nt  was  decreed  to  Ik-  paid  as  the  attorneys"  fees  I'or 
the  attorneys  for  the  phuntilf.  amounting  to  $17").(KK»,  plus  ^l.lMiO  of 
expenses.  $7,r)00  for  Mr.  JiaiU-y.  and  $.-»0(l  for  .Mr.  Bailey's  i>er->onal 
expenses,  making  a  total  of  $1S7.!M'»0^  Is  not  that  a  corri'ct  analysis 
of  the  decree  ? 
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Mi-.'Selby.  I  think  you  and  I  agree  on  the  mathematics  of  it. 

Senator  Pine.  That  was  the  decree  of  the  court;  was  it  not? 

Mr.  Selby.  It  was  the  decree  of  the  court. 

Senator  Pine.  And  all  that  these  attorneys  had  done  was  to  secure 
the  setting  aside  of  this  gift? 

Mr.  Selby.  I  would  say  yes,  Senator.  The,  (Government  had,  of 
course,  intervened  in  that  case;  but  when  it  came  time  to  try  that  case 
the  issues  were  so  narrowed  down  by  tiie  Government  that  1  would 
say,  in  my  judgment,  that  there  was  mighty  little  left  for  the  court 
to  base  a  decree  on  that  would  stand  at  all. 

Senator  Wheeler.  You  mean  by  that,  do  you  not,  that  the  I)e[)art- 
ment  of  Justice  was  told  to  withdraw  the  charges  of  fraud  in  the 
case;  is  that  what  you  mean? 

Mr.  Selby.  I  only  know  this:  That  when  assistant  Lacey  and  I 
reached  New  York  to  try  the  case,  to  begin  on  the  l^th  of  November, 
192C,  the  assistant  United  States  attorney — Mr.  Crawford  handling 
the  case  there — advised  that  Mr.  Barse.  then  in  the  Department  of 
Justice  as  an  attorney,  had  instructed  him  by  phone  to  withdraw  the 
charges  of  fraud  in  the  Government's  bill,  and  since  the  Attorney 
General  had  placed  the  control  of  the  case  in  the  hands  of  the  New 
York  office,  Mr.  Lacey  and  myself  were  governed  by  that  situation. 

Senator  Wheeler.  In  commenting  upon  the  case,  I  notice  that  the 
court  uses  this  language.    [Reading:] 

And  in  this  case  precedent  will  again  be  followed,  as  the  funds  of  an  incom- 
petent Indian  are  necessarily  diminished  through  the  payment  of  compiMisation 
to  i>ersons  who  put  forth  successful  efforts  in  the  inaintenancc  of  rij^hts  which 
should  never  have  Ix'en  invaded  ;  particularly  when  they  were  under  the  pro- 
tection of  a  (lepartni>[Mit  of  the  Governni(>nt.  In  this  connection,  however,  it 
is  hut  fair  to  note  (hat  the  sordidness  of  the  story  which  narrates  the  facts 
of  the  studied  attempt  that  was  made  to  dissipate  the  wealth  of  .Jackson 
Bamett.  is  somewhat  relieved  by  the  attitude  assumed  by  the  Department  of 
.Tustice.  when  it  became  aware  of  what  had  taken  place.  When  the  department 
went  to  Barnett's  relief,  it  did  so  right  valiantly,  and  is  entitle^l  to  credit  for 
what  it  helpe<l  accomplish. 

That  is.  it  referred  to  the  Department  of  Justice.  [Continuing 
reading:] 

But,  although  this  be  true,  the  fact  is  indisputable  that  the  heat  and 
burden  of  the  contlicts  which  established  Barnett's  right  to  claim  his  own  was 
chiefly  borne  by  Mr.  Walter,  of  the  firm  of  Patterson.  P^agle,  Grenough  &  Day: 
by  Mr.  Foster  of  the  hrm  of  Hummer  &  Foster;  by  Mr.  Cochran,  of  the  firm  of 
Cochran  &  Ellison  ;  and  by  ^Ir.  McCrory,  of  the  lirni  of  Mc*Crory  &  Monk. 

Except  for  the  diligence,  skill,  resourcefulness,  and  untiring  energies  of  these 
men,  supplemented  by  the  Department  of  Justice,  proixn-ty  belonging  to  Bar- 
uett,  and  amounting  to  more  than  a  half  million  dollars,  would  have  been  taken 
from  his  estate  and  devote<l  to  puriwses  which — however  worthy — he  was 
unable  to  comprehend.  But  this  is  not  all.  Had  it  not  been  for  what  happened 
here,  it  might  well  have  come  to  be  an  accejjted  fact  that  the  sui)posed  conserva- 
tion of  the  property  of  Indian  wards  of  llie  <Jovernnient  might,  under  certain 
circumstances,  be  little  more  than  a  mere  device  by  which  such  property  ccmld 
be  effectively  and  irretrievably  dissipated  at  the  l)ehest  of  whomsoever  could 
succeed  in  procuring  an  incompetent  Indian  to  affix  his  thuml»prin(  to  a  deed 
of  gift. 

That  is  a  part  of  the  decision  of  the  court. 

Mr.  Selby.  I  remember  that  language. 

Senator  Wheeler.  You,  then,  came  int<)  the  case  after  it  had  been 
started  up  there  in  New  York? 

Mr.  Selby.  Yes.  The  case  was  filed  in  1925,  along  about  January. 
I  was  not  then  in  the  department.     Mr.  Wells   at  tluit  time  was 
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Assistant  Attorney  (ienerul,  and  Mr,  Stone,  if  I   recall,  wo.-^  then 
Attorney  General.     1  am  not  so  sure  as  to  that. 

Senator  Wmkklkh.  Coniinj:  down  now  to  your  participation  in  it. 
as  1  understantl,  you  went  over  the  evidence  in  the  cast'  anil  felt  that 
it  was  a  case  that  should  be  im'-cnlcd  !<•  a  liiand  jury  for  iii\«'>ii<_M- 
tion;  is  that  cori-ect? 

Mr.  Selby.  That  is  true. 

Senator  Wheelek.  What  did  vou  do  with  nfercmr  i.»  preparing 
the  case  for  a  <rrand  jury  for  criminal  pr(»si'c-ution  ^ 

Mr.  Selby.  Of  course.  I  had  fre(|Ucnily  expressed  my  viewpoint  of 
the  criminal  features  to  the  department.     I  was  alway.s  convinced 

Senator  Wheei.ek.  To  whoui   in  the  (h'parlment^ 

Mr.  Selby.  Well,  I  could  say,  1  suppose,  to  all  in  the  civil  division 
and  to  Mr.  Luhring.  chief  of  the  criminal  division.  1  do  not  think 
I  had  ever — 1  know  that  I  had  never 

Senator  Wheelek.  Who  was  yoin-  immediate  superior^ 

Mr.  Selby.  Mr.  Parmenter.  I  received  instruction  alon^r  in 
May 

Senator  Pine.  Of  1928 « 

Mr.  Selby.  In  r.»'J8:  yes,  sir. 

Senator  Thomas.  Will  you  state  where  Mr.  Parmenter  is  f rom  ^ 

Mr.  Selby.  Mr.  Parmenter  happens  to  hail  from  your  city,  Sena- 
tor Thomas. 

Senator  Thomas.  Mention  it^ 

Mr.  Selby.  Law  ton,  Okla.:  and  a  good  city. 

In  May.  1!»2M.  I  received  a  ilirection  to  have  Federal  Judjre  Robert 
L.  Williams  of  the  eastern  district  of  Oklahoma  arranire  for  a  «rrand 
jury  for  the  purpose  of  havinji  submitted  thereto  to  the  Jackson  Har- 
nett a  flairs. 

SenatcJr  Wheeleh.  That   is,  the  criminal   features  of   it  ^ 

Mr.  Selby.  That  is  correct.  I  visited  Muskogee,  and  there  brought 
the  matter  to  the  attention  of  Judge  Williams,  and  he  made  the 
order  calling  for  a  grand  jury  on  July  9  last  year. 

I  immediately  from  Muskogee  wired  the  Department  of  Justice 
of  Judge  AVilliiims's  order  and  returned  to  Oklahoma  City,  my  post 
of  duty. 

I  was  then  under  reciuiremenl  to  go  to  C'alifoi-nia  to  piepare  briefs* 
or  to  assist  the  United  States  attorney  there  in  the  civil  suit  pending 
at  Los  Angeles,  but  before  leaving  I  reviewed  the  records.  I  knew 
])retty  well  the  names  of  the  witnesses,  and  I  prepared  praecipes  for 
subpcenas,  naming  the  witnesses  and  where  they  were  and  requiring 
them  to  produce  documents,  designated  in  the  duces  tecmn  form,  and 
transmittetl  them  to  the  district  attorney,  Lee,  in  Muskogee,  who 
iiled  the  [)ra'cii)es.  had  the  subpienas  issued,  and  some  one  or  twi> 
mor<'  orders  made  by  the  coui-t  in  t\\o  situation,  of  the  nature  of 
which  1  am  not  exactlv  informed. 

Mr.  (iLAVLs.  Api)i(>.\Mmitclv  how  many  witnesses  were  called? 

Mr.  Selby.  I  should  say  90  or  100. 

Senator  Wiieelek.  Were  the  subpa»nas  served  (hen   in  the  case? 

Mr.  Selby.  I  know  the  California  subpienas  were  served,  because 
there  weic  a  number  of  wifin'sses  there.  1  had  occasion  to  meet 
them,  and  (hey  advised  me  they  luul  received  (heir  subpienas. 

Semil(»r  Wheklkb.  When  was  the  grand  jury  to  meet? 
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Mr?  Selby.  July  9.  I  had  advised  that  I  would  return  to  my  post 
of  duty  in  Oklahoma  City  by  the  '2Sth  of  June,  and  then  prepare 
whatever  was  necessary  to  be  ready  for  the  5)th  of  July. 

I  reached  Oklahoma'  City  on  the  nijrht  of  the  27th  of  .June,  and 
found  on  my  table  a  wire  instructinj;  that  a  communication  had 
been  received  by  the  Actin«;  Attorney  General — the  Solicitor  Gen- 
eral then  acting  in  the  absence  of  the  Attorney  General — to  the 
effect  that  there  were  further  nuitters  that  would  come  to  the  at- 
tention of  the  I)ei)artment  of  Justice  that  would,  or  should,  receive 
consideration  by  the  Acting  Attorney  General,  and  to  defer  fuitlier 
steps  in  the  grand  jury  matter  until  1  was  further  advised. 

Senator  Wheelek.  Let  me  ask  you;  I  have  in  my  hand  what  pur- 
ports to  be  a  copy  of  a  telegram  dated  June  27,  1928,  wliicli  reads 
as  follows  [reading]  : 

June  27,  1928. 
Ch.\rij;8  B.  Selby,  Esq.. 

Special  Assistant  to  Attorney  General, 

Oklahoma  City,  Okla. 

Sir  :  I  have  just  sent  you  the  foUowiug  telegram : 

"The  Solicitor  General,  who  is  now  Acting  Attorne.v  General,  just  called  me 
and  said  Attorney  General  had  called  him  over  tlie  telephone  and  t.ilked  with 
him  from  Vermont  and  said  that  he  had  some  communications  from  Secretary 
of  the  Interior  with  reference  to  grand-jury  proceedings  that  he  was  forward- 
ing for  consideration  of  Solicitor  General  and  for  Solicitor  General  to  make 
some  inquiries  with  reference  to  matter  and  that  no  proceedings  in  c.ise  he 
had  until  after  Solicitor  General  had  inquired  into  matter." 

Just  as  soon  as  I  am  advised  as  to  the  views  and  directions  of  the  Acting 
Attorney  General  I  will  immediately  wire  you.     The  Attorney  General  is  up 
in  Vermont  on  his  vacation. 
Respectfully, 

B.    M.    P.\^RMKNTER, 

Assistant  Attorney  General 
(For  the  Attorney  General). 

That  is  the  letter  you  received,  is  it  ? 

Mr.  Selby.  I  received  the  telegram  on  the  27th,  and  then  the  letter 
came. 

Senator  Wheeler.  I  see.  This  letter  is,  then,  a  confirmation  of  a 
telegram  that  was  sent  to  you  ? 

Mr.  Selby.  That  is  right. 

Senator  Wheeler.  Who  was  it  that  was  Acting  Attorney  General 
at  that  time? 

Mr.  Selby.  The  Solicitor  General,  Mr.  William  D.  Mitchell. 

Senator  Wheeler.  He  says  in  this : 

Tlie  Solicitor  General  ♦  ♦  *  called  me  and  said  Attorney  General  had 
called  him  over  the  telephone  and  talked  with  him  from  Vermont  and  said 
that  he  had  some  communications  from  Secretary  of  the  Interior. 

Who  was  Secretary  of  the  Interior  at  that  time? 

Mr.  Selby.  Mr.  Hubert  Work. 

Senator  Wheeler.  And  he  is  the  man  who  later  became  the 
Republican  national  committeeman? 

Mr.  Selby.  I  have  been  so  advised. 

Senator  Wheeler.  Do  you  know  what  communication  he  had  with 
the  Attorney  General  with  reference  to  the  stopping  of  this 
prosecution  ? 

Mr.  Selby.  I  do  not,  Senator.  All  I  know  is,  that  I  received  the 
wire,  and  that  is  all.     I  did,  on  tlie  29th,  receive  a  further  message 
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advising  that  instructions  liad  gone  lo  the  district  attorney  at 
Muskogee  to  notify  witnesses  tluit  tlic  l>ei)iirtment  of  Justice  would 
not  be  ab^e  to  get  ready  by  the  iHli  of  July  for  the  grand  jury,  and 
that  the  court,  the  judge,  had  likewise  been  requested  to  either 
postpone  the  convening  of  the  grand  jury,  or  t<>  make  a  vacation  of 
I  he  order. 

Senator  Wiikelkr.  You  were  ready,  were  you.  to  jinKeed  and 
present  the  case  to  the  grand  jury^ 

iSIr.  Skijjy.  Oh,  yes;  yes,  sir. 

Senator  Whekler.  And  you  had  reviewed  the  evidence,  had  you, 
that  you  proposed  to  present  to  the  grand  jiiry^ 

Mr.  Selhy.  1  have  been  doing  that,  Senator,  for  about  three  years. 

Senator  Wheeij-:r.  About  three  years  ^ 

Mr.  Selby.  Yes. 

Senator  Wheeler.  And  after  you  had  reviewed  it  for  a  i)eriod  of 
three  years,  what  conclusion  did  you  come  to? 

Mr.  Selby.  I  came  to  the  conclusion  that  a  con.spiracv  existed  that 
grew  out  of  the  early  plan  of  this  woman  to  acquire  the  estate  and 
fortune  of  Jackson  Barnett,  and  that  that  was  a  conspiracy  that  had 
for  its  objective  the  defeating  of  or  interference  with  the  (iovern- 
ment's  proper  handling  of  the  restricted  funds  of  Jackson  Barnett. 

Senator  Wheeler.  Whom  were  you  going  to  present  cases  against? 

Mr.  Selby.  I  intended,  as  had  been  my  idea  and  practice  for  some 
four  years  previous  as  a  prosecuting  attorney,  to  submit  all  of  the 
facts  to  the  grand  jury,  and  then  it  would  be  for  the  grand  jury  to 
determine  who  should  l)e  included  in  an  indictment  and  who  should 
not  be. 

Senator  Wheeler.  What  was  your  view  of  the  matter  as  to  whet  her 
or  not  you  could  sustain  a  criminal  conspiracy? 

Mr.  Selby.  I  had  no  doubt  about  it. 

Senator  Wheeler.  Whom  did  you  think,  if  anybody,  should  be 
included  in  the  indictments 

Mr.  Selby.  I  had  this  in  mind — I  can  answer  it  better  by  making 
a  little  clearer  statement  than  I  did  before — that  the  wonum  con- 
ceived the  idea  of  abducting  this  old  Indian  and  marrying  him.  to  the 
end  that  she  would  utimately  thereby  obtain  his  fortuiie — not  a 
part  of  it  but  all;  that  immediately  upon  the  nuirriage  being  con- 
summated, Harold  C.  McGugin,  of  Kansas,  the  Kansas  attorney,  was 
brought  into  the  case  by  her  with  knowledge  on  his  part  of  all  of  the 
facts,  and  of  her  plans  and  scheme,  and  he  an<l  she  thus  joining, 
that  thus  came  into  existence  a  conspiracy. 

I  had  in  mind  then  that  by  the  partici[)ati()n  of  A.  J.  War<l,  the 
Creek  national  attorney,  and  his  nltimate  participation,  aiding  ami 
assisting,  with  clear  knowledge  on  his  part  of  what  this  wouum's 
original  i)lan  was  and  of  the  purpose  and  design  of  McGugin  in 
joining,  he  likewise  would  be  guilty  with  them  of  the  consj)iracv. 

I  had  in  mind  that  M.  L.  Mott  likewise,  having  full  knowledge  of 
the  .scheme  and  design  of  all  of  the  parties  named,  and  he  having 
paiticipated  therein,  he  would  be  guilty  of  the  conspiracy  and  a 
paity  thereto. 

1  had  then  this  further  view;  thai  as  to  any  oHicns  of  the  Govern- 
ment who  had  Unowledge  of  the  situation,  and  who  knew  of  the 
scheme  and  |)lan  of  this  woman  and  of  Mcliugin,  Ward,  and  Mott, 
and    joining    iheicin.    such    (lovernment    officers    so    knowing    and 
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aiding  should  be  joined,  and  that  they  would  be  guilty  alike  with  the 
others  so  named  under  a  charge  of  criminal  conspiracy  to  commit  an 
offense  against,  as  well  as  to  defraud,  the  Government  in  the  exercise 
of  izovernmontal  function. 

Senator  Wheeler,  What  officers  did  you  feel  came  within  that 
category  ? 

Mr.  Selbt.  I  had  this  view;  that  Commissioner  Burke,  in  his 
participation  in  the  whole  matter,  as  well  as  Secretary  Albert  B.  Fall 
in  his  final  approval,  were  equally  as  guilty  as  the  other  parties.  I 
had  no  statement  as  to  what  Fall  knew  about  the  whole  scheme,  but 
knew  at  least  if  he  was  not  deceived  in  the  matter  by  McGugin, 
Ward,  Mott,  or  Burke,  tiien  that  he,  with  the  others,  was  guilty  of  the 
conspiracy.  However,  as  to  all  others,  I  entertain  no  doubt  as  to  their 
guilt  and  believe  the  evidence  to  be  overwhelming  and  conclusive. 

Senator  Wheeler.  Let  me  ask  you,  have  you  any  telegrams — have 
you  in  your  possession  or  have  you  seen  any  telegrams — that  passed 
between  Commissioner  Burke  and  anj^body  else,  with  reference  to 
hiring  attorneys  for  defendants  in  the  civil  cases,  or  with  reference 
to  thorn  superintending  the  control  of  all  these  suits? 

Mr.  Selht.  Letters? 

Senator  Wheeler.  Or  telegrams? 

Mr.  Selby.  There  were  a  number  of  letters. 

Senator  Wheeler.  Let  me  tall  your  attention  to  this  and  ask  you 
if  you  have  seen  these  before?   [Reading:] 

Washington,  D.  C,  October,  13,  1926. 
Ellis,  Muskogee: 

Wire  amount  pro>^ent  Jackson  Barnett  cash  balance  and  monthly  royalty; 
also  otlier  monthly  income. 

Burke. 

Mr.  Selby.  Is  that  about  January,  1923? 

Senator  Wheeler.  No;  it  is  dated  October  13,  1926.  Have  you 
seen  that  before? 

Mr.  Selby.  No. 

Mr.  Glavis.  Did  you  make  an  effort  to  get  a  complete  record  of 
the  files  in  Commissioner  Burke's  office  relating  to  the  Jackson 
Barnett  case? 

Mr.  Selby.  I  had  a  letter  from  the  Attorney  General  to  the  Secre- 
tary of  the  Interior  requesting  that  there  be  exhibited  to  Mr.  Shine, 
of  the  Bureau  of  Investigation,  and  myself  all  the  data,  records,  and 
so  forlh,  involved  in  the  Jackson  Barnett  estate;  and  we  went  over 
and  Mr.  Burke  very  considerately  turned  us  over  to  Mr.  John 
Dawson,  who  I  understand  is  record  clerk  or  record  attorney,  or 
whatever  it  is.     I  left  Mr.  Shine,  and  he  continued  an  investigation. 

Senator  Wheeler.  Did  you  ever  receive  a  copy  of  this  telegram 
[handing  telegram  to  the  witness]  ? 

Mr.  Selby.  No  ;  I  do  not  recall  that,  now. 

Senator  Wheeler.  Let  me  call  your  attention  to  it.     [Reading:] 

Washington,  D.  C,  November  2,  1926. 
C.  L.  Ellis, 

Five  Civilized  Tribes.  Muskoffec: 

Authority  approved  to-day  for  di.^bursement  Jackson  Barnett  $2,000  account 
of  living  and  other  expenses.  MaJ  to-day  to  me  four  checks,  each  500,  payahle 
Jackson  Barnett.     No  publicity.     Answer.     Western   Union. 

BLrBKE. 
26465— 29— PT  3 9 
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Mr.  Selby.  That  was  between  the  time  tlie  New  York  case  was  to 
be  tried  and  November  15,  when  it  was  tried.  No;  I  liad  no  infor- 
mation of  tliat. 

Senator  Thomas.  "Who  signed  that  nicssafije? 

Senator  AViieeij:u.  liurke.     I  will  read  it  again: 

Washington,  D.  C,  November  2,  1296. 
C.  L.  Elxjs, 

Five  Civilize d  Tribes,  Muskogee: 
Authority  approved  to-day  for  disbursement  Jackson  Barnett  $2,000  account 
of  living  and  other  expenses.     Mail  to-day  to  me  four  checks,  each  500.  payuhle 
Jackson    Barnett.     No   publicity.     Answer.     Western    Uniun. 

BUBKK. 

Mr.  Selby.  No;  I  never  knew  of  that.  At  that  time  I  had  come 
down  from  New  York,  and  I  went  back  to  Oklahoma  and  tiien  came 
back  about  the  lltli  of  that  same  month.  1  went  to  Now  York  and 
the  trial  began  on  the  IGtii,  but  was  to  begin  on  the  15th. 

Senator  Wheeler.  Here  is  one  from  Mr.  Ellis : 

Muskogee,  Okca.,  Xovcinber  2,  1026. 
Commissioned  of  Indian  Affaiks  : 

Your  wire  2d.    Checks  Jack.son  Barnett  mailed  to-day  as  requested. 

C.  L.  Elus. 

C.  L.  Ellis  is  the  superintendent  of  the  Five  Civilized  Tribes? 

Mr.  Selby.  He  is  acting  superintendent.  There  has  been  no  super- 
intendent appointed.  "Wallen,  originally  superintendent,  resigned, 
and  Mr.  Ellis,  in  the  service  for  years,  has  been  in  charge  as  super- 
intendent or  acting  superintendent,  or  whatever  you  call  it. 

Senator  Wheeler.  Do  you  know  of  any  reason  why,  then,  that 
payment  of  mone}'  should  have  been  made  in  four  payments  instead 
of  one  ? 

Mr.  Selby.  No;  I  do  not  know  of  any  reason  for  that.  I  could  not 
have  any  opinion. 

Senator  Wheeler.  Do  you  know  any  reason  why  they  should  put 
in  the  words  "  no  publicity  "  ? 

Mr.  Selby.  AVell,  I  would  iiave  an  opinion. 

Senator  Wheeler.  What  reason  would  there  be  for  diiecting  that 
there  be  no  publicity  about  it  ? 

Mr.  Selby.  At  that  time  it  was  just  between  the  time  when  the 
New  York  ca.se  was  to  be  tried,  and  it  was  passed  bv  the  judge  bi-cau.sii 
he  could  not  hear  it  until  the  15th  of  November,  a  little  more  than  two 
weeks.  The  wife  of  Barnett  was  in  New  York,  and  .she,  with  Jackson, 
came  down  in  the  interim  to  Washington.  I  assume  that  she  wanted 
some  money,  and  Charles  B.  Rogers,  the  attorney  representing  the 
American  Baptist  Home  Mission  Society,  and  also  her  attorney, 
likely  needed  some  money  to  be  used  in  the  ca.se.  Of  coui.se.  it  was  in 
opposition  to  the  (iovernment's  action. 

Senator  \\'iii;elei{.  I  was  going  to  come  to  that,  'i'his  was,  as  it  is 
stated  here,  ""For  disbursement  Jack.M>n  Bainelt,  $L\0(H),  account  of 
living  and  other  e.xpen.ses."  Jackson  Barnett  and  Mrs.  Barnett  at 
that  time  were  in  New  York,  and  the  (iovernment  had  brought  a 
suit — had  intervened — to  ivy  and  have  tJie  money  that  hud  lieen  given 
away  returned  to  Jack.son  Barnett^ 

Mr.  Selby.  To  the  Secretary  of  the  Inteiior? 

Senator  Wheeler.  To  the  Secretary  of  the  Interior? 
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Mr.  Spxby.  Yes. 

Senator  Wheeler.  And,  of  course,  Mrs.  Barnett  was  up  there  op- 
posing that? 

Mr.  Selhy.  That  is  right ;  and  her  attorney  likewise. 

Sonatoi-  Wheeler.  And  her  attorney  likewise.  What  part,  if  any, 
did  Mr.  Biirko  take  at  that  trial  up  tliere? 

Mr.  Selhy.  Mr.  Burke  sat  at  tlie  defense  counsel  table. 

Senator  AViieelku.  You  mean  in  opposition  to  the  Government? 

Mr.  Sf.lhy.  That  is  riglit. 

Senator  AViieelek.  In  opposition  to  the  Government's  and  the 
Department  of  Justice  case  c 

Mr.  Selby.  With  Mr.  Dawson  there;  and  really  Mr.  Burke  was 
the  active  one  in  suggesting  the  manner  of  conduct  to  counsel  in  the 
case.  He  was  really  the  most  active  one,  I  would  say,  beyond  a  doubt, 
on  the  defense  side  of  the  table. 

Senator  Wheeler.  I  likewise  have  here  a  copy  of  what  appears 
to  be  a  telegram,  as  follows : 

Washington,  December  9,  1926. 
Ellis, 

S uperinten den t  M uxkouee : 

Authority  approved  payment  Jackson  Barnett  $2,500  per  month  from  October 
1,  less  what  he  has  already  received,  believed  to  be  $2,400.  Send  checks  to  me 
$109.  payable  Baltimore  &  Ohio  Railroad  and  .$(;0  Raleigh  Hot<'l.  We  have 
the  signed  order  of  Barnett  for  these  amounts.  Send  to-day  four  checks 
$500  each  and  one  for  .$431  to  Jackson  Barnet.  care  Muhlebach  Hotel.  Kansas 
City.  Mo.  It  is  assumed  this  is  the  balance  that  would  be  due  for  October  and 
November.  If  not,  make  checks  accordingly.  Await  letter  before  paying  De- 
cember allowance.    Formal  authority  will  go  forward  to-morrow. 

Burke. 

Do  you  know  anything  about  that  ? 

Mr.  Selby.  No;  I  do  not.  Senator. 

Senator  Pine.  When  you  went  through  the  records  in  the  Interior 
Department,  you  did  not  find  the  messages  that  Senator  Wheeler  has 
just  read? 

Mr.  Selby.  Well,  my  visit  to  the  Department  of  the  Interior  was 
some  time  before  tlie  case  was  tried,  and  tiiat  antedated,  of  course, 
these  messages.  The  fii-st  message  was  November  2,  and  the  otlier  was 
in  Deceml>er,  following  the  trial  of  the  New  York  case,  and,  of 
course,  I  had  no  occasion  to  go  over  there. 

Senator  Thomas.  I  want  to  clear  up  a  point  there,  if  I  may. 

Senator  Wheeler.  Yes. 

Senator  Thomas.  Am  I  right  in  understanding  you  that  this 
grand  jury  was  called  to  meet  at  Muskogee  for  the  purpose  of  pre- 
senting evidence  to  secure  indictments  for  c()nsi)ira(y  against  all  or 
any  of  the  following:  Mrs.  liarnett.  Attorney  McGugin.  Mr.  Mott, 
Mr.  Ward,  Mr.  Fall,  and  Mr.  Burke? 

Mr.  Selby.  No;  I  would  not  say  that,  Senator.  My  purpose  was 
to  present  all  the  facts  to  the  grand  jury,  leaving,  of  course,  to  the 
grand  jury  to  determine  who  .should,  or  who  should  not,  under  all  of 
the  facts,  be  indicted. 

I  understood  the  questions  presented  previously  by  Senator 
Wheeler  to  be  with  reference  as  to  who  I  thought,  if  the  grand  jury 
had  asked  me — and  it  would  be  their  right  to  do  so,  I  being  assigned 
to  the  criminal  branch  of  the  case  also — who  should,  under  the  fact.s 
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that  I  have  detailed  and  other  facts  that  I  would  have  had  submitted 
to  the  <rraiul  jury,  be  subjct-t  to  indictment.  I  would  have  advised, 
or  answerod  tlie*  jrrand  jury  question  that  if  they  found  the  facts 
to  be  as  I  have  detailed  as  to  eacli  party  named,  then  that  each 
party  so  named  would  be  guilty;  but  I  of  course  would  not  have 
answered  as  to  wliat  were  or  were  not  the  facts. 

Senator  Thomas.  You  had  evidence  to  introduce? 

Mr.  Selrv.  I  had;  yes.  sir.  throu<^h  perhaps  a  hundred  witnesses 
from  New  York  to  California. 

Senator  Thomas.  That  led  you  to  Wlieve  that  each  of  those  I  have 
just  named  were  <ruilty  of  offenses  which  should  probably  justify  the 
grand  jury  in  makinir  an  indictment? 

Mr.  SEiiiY.  I  felt  that  the  facts  justified — that  the  situation  justi- 
fied— the  submission  of  all  the  facts,  with  the  names  of  all  persons 
connected  therewith,  to  the  <ri-and  jury,  and  that  the  grand  jury 
would  faithfully  determine  who  should,  and  who  should  not,  be 
indicted. 

Senator  Thomas.  Did  I  correctly  understand  you  in  this  statement 
in  your  testimony,  that  the  Department  of  Justice  received  a  memo- 
randum from  the  Secretary  of  the  Interior.  Mv.  Work,  and  that  in 
turn  the  Attorney  General  or  someone  a*  ting  for  him,  in  effect  called 
off  this  grand  jury  at  Muskogee;  is  that  correct? 

Mr.  Sei.by.  I  siiy  that  I  received  that  message,  now.  I  was  only 
saying  what  I  recalled  was  contained  in  the  message.  I  do  not  know 
a  thing  of  what  took  place  here  in  Washington.  I  was  in  Oklahoma 
and  I  there  received  the  messages  on  my  return  from  California. 

Senator  Thomas.  At  this  point  I  want  to  serve  notice  that  at  the 
proper  time  I  will  make  a  motion  requesting  the  presence  before  this 
committee  of  Mr.  Work,  former  Secretary  of  the  Interior,  of  Mr. 
Sargent,  the  i)resent  Attorney  General,  of  Mr.  Parmenter,  Assistant 
Attorney  General 

Senator  Wheeler,  And  we  want  Mr.  Mitchell  also  to  be  called. 

Senator  Thomas.  I  will  be  very  glad  to  include  that  with  my 
motion. 

Senator  Wheeler.  Now,  Mr.  Selby,  3'ou  have  been  a  prosecuting 
attorney,  of  course. 

Mr.  Selry.  I  had  about  five  years'  experience  in  such  office 
before  my  connection  with  the  Federal  Government. 

Senator  Wheeler.  As  prosecuting  attorney,  when  you  present  a 
case  to  a  grand  jury  you  always  specify,  I  mean,  certain  people 
whom  you  are  going  to  present  a  case  against?  You  always  have 
in  mind  some  definite  defendant  or  defendants? 

Mr.  Selry.  Yes,  sir. 

Senator  Wheeler.  Then,  as  pro.secuting  attorney,  you  liave  a  liglit 
under  the  law  to  instruct  them  upon  matters  of  law? 

Mr.  Selry.  It  woidd  be  my  duty  upon  their  calling  f«)r  an  instruc- 
tion or  upon  dii-ection  from  the  court.  Also  the  ct)urt  may  instruct 
either  generally  or  in  special  (luestions. 

Senator  AVheeler.  Did  you  di.scuss  this  uuitter  with  Mr.  Par- 
mentor  as  to  what  names  were  to  be  submitted  to  the  grand  jury? 

Mr.  SiLRY.  No;  not  as  to  the  naiticular  persons  for  I  was  not 
in  Washington  when  it  was  decided  to  call  the  grand  jury.  However 
I  liad  many  times  stated  to  him  and  a  few  times  to  Assistant  At- 
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torney  General  Liibrinn:  that  from  all  of  the  evidence  I  was  con- 
vinced that  all  of  the  parties  named,  as  well  as  some  not  named, 
that  all  were  s^iilty  of  criminal  conspiracy.  I  was  lon«r  convinced 
of  this;  but  I  frequently  had  discussed  with  him  the  civil  suits, 
the  le<ial  questions  involved— and  they  were  many— and  the  cases 

pendinji;. 

Senator  Wheeler.  Have  you  in  your  possession  some  photostatic 
copies  of  letters  and  telejrrams  that  were  sent  by  Mr.  Burke  to  the 
Baptist  Society  and  others,  and  which  were  not  found  in  the  Interior 
Department  records? 

Mr.  Selby.  I  have  letters.    I  do  not  believe  I  have  any  telegrams. 

Senator  Wheeler.  Will  you  produce  the  letters? 

Mr.  Selby.  They  are  not  the  originals;  they  are  merely  photostats. 

Senator  Wheeler.  I  mean  photostatic  copies. 

Mr.  Selby.  I  will  say  this,  that  the  Bureau  of  Investigation  of 
the  Department  of  Justice  procured  these  from  the  files  or  from 
the  American  Baptist  Home  Mission  Society  or  from  the  trust  com- 
pany's files,  and  of  course  they  were  transmitted  to  me,  and  of  course 
photostatic  copies  were  sent  to  the  Department  of  Justice.  I  would 
say  to  the  committee  that  I  have  not  these  arranged  with  any  idea 
of  order. 

Senator  Wheeler.  Before  you  get  to  those  letters,  let  me  ask  you 
this.  You  had  been  investigating  this  case  for  three  years  before  you 
finally  decided  you  were  going  to  submit  it  to  the  grand  jury? 

Mr.  Selby.  That  is  right — investigating  so  far  as  examining  and 
analyzing  the  evidence  gathered  by  the  Bureau  of  Investigation. 

Senator  Wheeler.  And  then  you  were  called  off  by  this  telegram 
which  we  have  inserted  in  the  record.  Now,  since  the  grand  jury 
investigation  was  called  off,  has  any  new  evidence  been  submitted 
to  you  by  the  Department  of  Justice? 

Mr.  Selby.  No;  no. 

Senator  Wheeler.  And  has  the  Department  of  Justice,  to  your 
knowledge,  made  any  further  investigation  of  the  facts  in  the  case? 

Mr.  Selby.  I  have  not  heard  of  it. 

Senator  AVheeler.  And  you  are  the  man  that  is  handling  the 
case? 

Mr.  Selby.  Well.  I  was  handling  the  Oklahoma  end  of  it — the 
grand  jury  proceedings  down  there. 

Senator  Wheeler.  That  is  what  I  mean;  you  were  handling  the 
criminal  end  of  it? 

Mr.  Selby.  Yes. 

Senator  Wheeler.  Has  any  statement  been  made  to  you  by  the 
Attorney  General  as  to  why  the  grand  jury  investigation  was 
stopped  ? 

Mr.  Selby.  No;  these  telegrams  are  the  last  that  I  have  received. 

Senator  Wheeler.  The  Attorney  General  has  never  called  you  in 
and  said,  "Now,  we  wanted  it  held  up  because  of  the  fact  that 
we  wanted  to  go  over  the  evidence,"  or  they  have  not  called  you  in 
to  ask  you  what  you  thought  about  it.  have  they? 

Mr.  Selby.  No;  I  assumed  that  the  Acting  Attorney  General, 
Mr.  Mitchell,  had  perhaps  gotten  the  record  taken  in  the  New  York 
case  and  perhaps  was  going  over  that  to  determine  the  matter. 

Senator  Wheeler.  But  he  has  never  consulted  you  with  reference 
to  it? 
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Mr.  Selbt.  No,  sir. 

Senator  Whekler.  Tlicre  is  ono  other  (jiiestion  1  \v:uiii'(i  lo  a~k 
you.    Is  this  woman  still  livinf»  with  Barnett  ^ 

Mr.  Ski  HY.  That  is  rii^ht. 

Senator  A\'iiki;lki{.  Slit*  is  now  living  with  him? 

Mr.  Selby.  That  is  ri,LMit. 

Senator  Wheei.er.  And  where  are  thev  living' C 

Mr.  Selby.  On  Wilshire  Boulevard,  in  Los  Angeles.  I  can  not 
give  you  the  number,  biit  I  have  passed  the  house  many  times. 

Senator  Thomas.  AVill  you  describe  the  hou.  e  to  the  committee? 

Mr.  Selby.  The  hou^e  is  a  colonial  type,  two  story.  It  must  have 
10  or  12  rooms.  It  is  on  a  plot  of  jiround  perhaps  150  feet  scjuare, 
out  on  Wilshire  Boulevaid.  l^os  An^'clcs. 

Senator  Thomas.  Is  that  a  «i;ood  i)art  of  the  city? 

Mr.  Selby.  That  is  a  very  wonderful  part  of  the  city. 

Senator  Wheeler.  That  is  the  arisiocratic  part  of  the  city? 

Mr.  Selby.  Yes. 

Senator  Wheeler.  They  jret  about  $25,000  a  year,  do  they  not? 

Mr.  Selby.  There  has  been  ])aid  $2,500  a  month  since  October, 
192G,  I  think. 

Senator  Thomas.  Will  you  tell  the  committee  the  kind  of  a  house 
Jackson  Barnett  was  living  in  and  the  surroundings  from  which  she 
took  Barnett? 

Mr.  Selby.  Well,  Senator  Thomas,  I  never  did  have  occasion  to 
visit  it,  but  I  apprehend  from  what  I  have  heard  of  its  reputation 
that  it  was  just  a  very  simple  little  country  house,  maybe  three  or 
four  rooms.    Now,  I  never  did  hai)pen  to  go  there. 

Senator  Wheeler.  For  the  puii)oses  of  the  record,  she  was  mar- 
ried twice  before  this,  was  she  not  ? 

Mr.  Selby.  Yes. 

Senator  Wheeler.  How  old  a  woman  is  she? 

Mr.  Selby.  I  think  she  now  is  about  40  to  45  years  of  age.  She 
made  her  affidavit  for  the  purpose  of  procuring  the  marriage  license, 
and  I  think  that  would  make  her  about  45  now.  as  I  retail  it. 

Senator  Wih-'-eler.  Let  me  ask  you  this.  The  evidence  showed,  did 
it  not,  that  the  department  had  collected,  and  it  has  been  in  the  evi- 
dence, I  think,  that  she  had  led  rather  a  loose  life  prior  to  her  marry- 
ing Jackson  Barnett? 

Mr.  Selby.  That  investigation  covered  a  period  of  about  K)  years 
prior  to  the  marriage. 

Senator  AVheeler.  AVhat  did  it  show? 

Mr.  Selby.  It  is  quite  a  voluminous  record.  It  showed  that  she 
was 

Senator  Thomas.  Mr.  Chairman,  at  tliis  j)oint  let  me  make  this  sug- 
gestioiL  In  regaid  to  a  (|uesti()n  of  this  kind.  I  sug^iest  that  you 
should  have  either  j)ositive  information,  or  a  recoid  that  will  stand 
inspection  and  be  a(hMissible  in  some  court. 

Senator  A\'ih:eler.  The  purpose  of  this  is  to  show  what  Burke  had 
before  him,  and  what  the  Interior  Department  up  there  had  before 
them,  when  they  permitted  this  deal  to  go  through,  and  I  think  it  is 
(;ei-tainly  pertinent  in  this  investigation  to  show  that  the  department 
had  before  it  facts,  from  theii-  own  investigators,  which  would  indi- 
cate at  least  that  she  was  not  a  wonuni  of  good  iharacter,  or  that  she 
was  a  woman  of  good  character,  whichever  it  may  be. 
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Senator  Thomas.  If  the  witness  knows,  of  course,  I  have  no  ob- 
jection ;  but  inasmuch  as  there  are  records  available,  it  seems  to 
me  tliey  should  be  before  the  committee. 

Senator  Wiieelek.  No;  but  he  can  tell  what  the  records  were  at 
the  department  at  that  time.    That  is  the  thing  we  are  interested  in. 

Senator  Thomas.  The  evidence  will  show  that  since  their  mar- 
riage there  has  never  been  a  criticism  leveled  against  Mrs.  Barnett. 
Everyone  concedes  that  she  has  made  what  might  be  termed  a  model 
wife,  and  has  done  things  for  this  old  Indian  that  no  one  else  would 
have  dime  for  him,  and  perhaps  no  one  else  could  have  done  for  him. 

Senator  AVheeler.  She  took  him  from  the  reservation  and  put 
him  into  society  down  at  Los  Angeles;  is  that  it? 

Senator  Pine.  I  suggest  that  we  get  this  evidence  tmd  determine 
for  ourselves  whether  she  made  a  model  wife. 

The  Chairman.  The  evidence  can  be  brought  in  later,  of  course. 

Senator  Thomas.  I  understand  we  are  not  bound  by  strict  rules, 
of  course. 

Senator  Wheeler.  That  is  true. 

Senator  Thomas.  And  unless  the  witness  has  some  positive  infor- 
mation, it  occurs  to  me  that  in  the  light  of  what  has  transpired  in 
the  last  six  or  eight  years,  which  is  the  best  evidence  and  the  records 
available 

Senator  Wheeler.  Let  me  put  it  to  the  witness  in  this  way.  Was 
there  or  was  there  not  evidence  up  there  showing  that  at  the  time 
when  these  papers  were  signed  she  was  not  of  good  character?  Was 
there  evidence  in  the  department  at  that  time  showing  that  she  was 
not  of  good  character? 

Mr.  Selby.  There  was.  That  evidence  was  gathered  and  put  in 
official  report  form,  and  filed  in  the  Department  of  the  Interior 
some  short  time  after  the  marriage  was  consummated,  and  that, 
of  course,  would  place  that  document  in  the  Department  of  the 
Interior  files  two  years  or  more  prior  to  the  consummation  of  the 
gifts. 

Senator  La  Follette.  Was  that  evidence  ever  rebutted  or  refuted? 
Was  there  any  evidence  bringing  into  question  the  report  of  the 
investigators  ? 

Mr.  Selby.  No;  the  case  has  never  yet  reached  the  point  where 
that 

Senator  La  Follette.  I  mean,  was  there  in  the  files  of  the  de- 
partment any  evidence 

Mr.  Selby.  That  counteracted  that? 

Senator  La  Follette.  That  counteracted  that  report? 

Mr.  Selby.  No.  Oh,  I  guess  there  would  be  no  dispute  as  to  that 
record  as  to  the  woman. 

Senator  Witreler.  Without  calling  attention  and  giving  it  to  the 
public  as  to  what  it  was,  let  me  call  your  attention  to  this  statement, 
and  ask  you  whether,  or  not,  that  was  on  Hie  in  the  Department  of 
the  Interior  and  in  Mr.  Burke's  office  [handing  paper  to  the 
witness]  ? 

Mr.  Selby  (after  examining  paper).  I  could  recognize  it  all  at 
a  glance  if  it  was  in  photostatic  form.  [After  further  examining 
carbon  copy].  From  the  different  portions  that  I  have  examined, 
the  different  pages,  I  notice  that  those  portions  are  what  I  under- 
stand to  be  in  the  report  mentioned. 
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Senator  Wheeler.  1  am  going  to  ask  that  certain  portions  of 
this  be  inserted  in  tlie  record  for  tlie  purpose  of  having  it  brought 
to  the  attention  of  the  conniiittee,  and  if  necessary  to  the  Senate, 
wlien  the  "time  comes. 

The  Cii.MKMAN.  Will  you  do  that  now  ^ 

Senator  Wheeler.  I  will  do  it  a  little  later. 

('J'he  matter  referred  to  above  was  later  included  in  the  record,  and 
will  be  found  printed  at  the  end  of  this  session's  proceedings.) 

The  Chairman.  Very  well. 

Senator  AVheixer.  Now  will  you  show  me  those  letters  you  have 
there? 

Mr.  Selby  (Producing  photostats).  I  find  one  letter  here  of  June 
C,  1925.  That  is  some  four  or  five  months  after  the  suits  were  insti- 
tuted in  New  York,  I  believe. 

Senator  Wheeler.  Yes. 

Mr.  Selby.  This  is  a  letter  from  Mr.  Burke,  Commissioner,  to 
Charles  L.  White,  who  I  think  was  then  President  of  the  American 
liaptist  Home  Mission  Society. 

Senator  La  Fullette.  Excuse  me  a  moment,  will  you? 

Senator  Wheeler.  Certainly. 

Senator  La  Follette.  Am  I  to  understand  that  these  letters  of 
which  you  are  now  going  to  present  photostatic  copies,  were  not 
to  be  found  in  the  files  of  the  department? 

Mr.  Selby.  I  never  did  find  them.  Of  course  Mr.  Shine  fiom 
the  Bureau  of  Investigation  went  with  me,  and  he  took  a  chair 
and  a  desk  and  remained  some  two  or  three  weeks  over  there. 

Senator  La  Follette.  Did  his  investigation  procure  any  of  these 
letters  ? 

Mr,  Selby.  Not  these  letters.  These  were  procured  by  Mr.  Lefko, 
of  the  bureau,  along  last  May  or  June. 

Senator  La  Folleite.  Here  is  the  point  I  am  trying  to  get  at. 
I  understood  from  something  you  said  here  a  few  moments  airo,  or 
I  got  the  impression,  that  copies  of  this  correspondence  were  not 
to  be  found  in  the  files  of  the  bureau  or  of  the  department,  and  that 
they  were  subsequently  found  in  the  files  of  the  Bai)tist  Society, 
and  I  think  that  is  a  matter  of  some  importance,  and  I  would  like 
to  have  you  inform  the  committee  as  to  whether  your  investigation, 
or  that  made  by  the  department,  failed  to  disclose  copies  of  these 
letters  which  you  are  now  presenting  to  the  committee,  in  the 
files  of  the  department? 

Mr.  Selby.  Mr.  Shine's  woi-k  did  not  produce  any  oi  these  copies, 
although  we  had  a  volume  of  material  matter  that  he  did  locate  in 
the  I)e])artment  of  the  Interior;  but  none  of  these.  These  were 
located  later. 

Senator  La  Folletit-:.  In  yoin-  opinion,  did  he  make  such  a  search 
of  the  files  of  the  department  as  would  have  proiluced  copies  of 
these  same  letters  if  they  had  been  there  ? 

Mr.  Selby.  He  was  instiucted  to  gather  everything  ri'lating  to 
the  Barnett  cases  and  the  Barnett  situation. 

Senator  La  Follkti-e.  And  you  think  he  made  a  diligent  search? 

Mr.  Seuiy.  He  is  very  thorough,  and  has  the  reputation  of  being 
so. 

Senator  Wheeler.  I  think  we  should  call  I  lie  itive^^tiL-ai'T  him.self. 
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Senator  La  Follette.  Agreed;  but  that  was  a  point  I  wanted 
brought  out. 

Senator  Wheeler.  This  letter  is  to  Mr.  Charles  L.  White,  and 
reads  as  follows : 

De1»ABTMENT    of    the    IiNTERIOR, 

Office  Commissionbhi  of  Indian  Affairb, 

Washinffton,  June  6",  1D2.J. 
Dr.  Chas.  L.  White. 

Kciv  York  City. 
Dear  Doctor  White:  This  will  acknowledge  yours  of  yostfrday.  Apparently, 
there  has  been  some  misapprehension  in  your  mind  with  reference  to  our  con- 
versation on  May  30.  The  friend  with  whom  you  lunched  has  taken  hold 
and  already  made  substantial  progress,  and  we  are  not  going  to  have  any 
trouble,  in  my  opir^ion.  with  the  Department  of  Justice  in  regard  to  the 
pending  litigation.  Your  Oklahoma  counsel  will  write  you  to-day,  with  refer- 
ence to  certain  details  that  we  talked  about.  There  never  has  been  a  thought 
or  suggestion  that  the  case  in  Oklahoma  could  or  would  be  appealed  o  the 
Supreme  Court  of  the  United  States.  It  will,  in  all  probability,  get  to  the 
Supreme  Court  of  the  State  of  Okhihoma,  where  i;  should  be  forcibly  and 
ably  presented  in  order  that  the  court  may  be  clearly  informed  with  reference 
to  the  law  and  facts.  It  is  gratifying  to  be  able  to  report  that  so  far  as  I 
have  information  the  case  in  which  your  society  is  so  deeply  interested  is 
in  good  shape  and  being  handled  properly. 
Yours  sincerely, 

Chas.  H.  Burke,  Commissioner, 

Do  you  know  who  "  the  friend  "  is  to  whom  he  refers  ? 

Mr.  Selby.  No,  I  have  not  the  remotest  idea. 

Senator  Wheeler.  Do  you  know  what  he  means  when  he  states 
that  they  will  have  no  trouble,  in  his  opinion,  with  the  Department 
of  Justice  with  regard  to  pending  litigation? 

Mr.  Selby.  No  ;  I  have  not  any  information  on  that. 

Senator  Wheeler.  Have  you  in  your  possession  the  letter  that  he 
wrote  to  the  Baptist  Society  suggesting  that  he  hire  a  Mr,  Campbell 
as  counsel  ? 

Mr.  Selby.  I  have  such  correspondence. 

Senator  Wheeler.  Yes. 

Mr.  Selby.  In  which  a  reference  thereto  was  made.  It  might  take 
me  just  a  little  while  to  locate  it. 

Senator  Wheeler.  Have  you  another  letter  in  which  he  suggested 
the  em])loyment  of  Charles  Evans  Hughes? 

Mr,  SEiJiY.  Yes;  there  is  such  a  letter;  and  I  know  it  is  among 
these;  and  also  the  opinion  of  Mr.  Hughes  in  answer.  As  I  say,  it 
will  very  likely  take  me  just  a  little  while  to  find  them. 

Senator  Wheeler.  It  is  almost  12  o'clock  now.  Suppose  we  take 
a  recess,  and  you  can  get  these  letters  in  order. 

Mr.  Selby.  I  have  found  one,  I  think,  here.     Here  it  is.  Senator. 

Senator  Wheeler  (examining  letters).  These  are  photostat  copies 
of  the  originals? 

Mr.  Selby.  Yes. 

Senator  Wheeler,  This  letter  reads  as  follows  [reading]  : 

August  10,  1927. 
Mr.  Chas.  S.  FErrRErcH,  Neio  York  City. 

My  Dear  Mr.  Fettretcii  :  It  was  with  regret  I  saw  by  the  morning  papers 
that  Judge  Knox  has  held  against  us  in  the  Barnett  case,  though  I  am  not  very 
much  surprised,  as  I  never  have  had  the  utmost  confidence  of  winning  the  case 
In  the  lower  court  before  a  New  York  judge.  I  shall  never  be  satislied  with  the 
case  until  there  is  a  decision  by  the  Supreme  Court  of  the  United  States,  and  I 
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hope  the  Americau  Baptist  Society  will  not  give  up  but  will  set*  that  the  case  is 
promptly  appealed,  and  when  it  j-'rtos  to  the  Supreme  Court,  if  not  before,  that 
Mr.  Hughes  or  *>ine  other  outstanding  lawyer  of  national  repute  Ik'  associati'd 
iu  the  case  for  the  purpose  of  offsetting  the  prestige  of  the  Attorney  General 
bein;;  ajiainst  us. 

I  am  leaving  for  the  West  on  Saturday,  and  before  I  depart  want  to  see  the 
Knox  decision,  and  therefore  hope  you  will  endeavor  to  get  it  to  mo  at  once. 

Thanking  you. 

Yours  sincerely, 

Chas.  H.  Bukke,  Commissioner. 

Do  you  know  ■who  ^Sfr.  Fettrotc-h  is? 

Mr.  Selby.  Yes;  he  is  one  of  tlie  attorney.s  of  record  apptarinjjj  for 
the  American  Baptist  Home  Mission  Society  in  the  New  York  case. 

Senator  Thomas.  AVhere  is  the  orifrinal  letter? 

Senator  Wheeler.  Wliere  is  the  orijrinal  letter;  do  3*011  know? 

Mv.  Selby.  The  orifrinal  would  be  in  Mr.  Fettretdi's  file,  no  doubt. 

Senator  Wheeler.  Was  Mr.  Burke  a  defendant  in  tiiat  ca.se? 

Mr.  Selby.  No.  The  defendants  were  the  Equitable  Trust  Co.  of 
New  York  and  the  American  Baptist  Plome  Mission  Suciety. 

Senator  Wheeler.  The  reason  that  I  asked  was  because  of  the 
lanf?uage  used  here,  "  that  Judge  Knox  has  held  against  us  in  the 
Barnett  case." 

Mr.  Selby.  That  language  can  be  used  in  many  ca.ses,  of  cour.se. 
Here  is  the  photostat  of  the  opinion  of  Mr.  Charles  Evans  Hughes 
in  the  matter. 

Senator  Wheeler.  This  is  on  the  letterhead  of  Hughes,  Rounds, 
Schurman  &  Dwight,  attorneys  and  counselors  at  law,  100  Broadway. 
It  reads : 

New  York,  No-vembcr  7,  1027. 
Jackson  Barnett  Trust, 

My  Dear  Mr.  Frettretch  :  Your  letter  of  November  7.  with  indosure.  has 
been  received.  I  am  leaving  the  city  and  shall  not  be  back  until  the  week  of 
the  23d  of  November.  I  confess  that  I  do  not  see  much  chance  of  sustaining  the 
action  of  the  Secretary  of  the  Interior,  upon  the  testimony  you  have  sent  me. 
with  respect  to  the  basis  of  his  approval  of  the  Barnett  gift. 
Very  sincerely  yours, 

Charles  £.  Hughes. 
Charles  S.  Fettretch,  Esq.. 

J/l  Park  Row,  New  York  City. 

Senator  Wheeleil  Did  you  find  the  letter  with  reference  to  or 
suggesting  the  employment  of  Mr.  Campbell,  that  my  attention  has 
been  called  to  here? 

Mr.  Selby.  It  would  likely  take  me  quite  a  little  time  to  locate 
that.  There  is  such  a  letter.  [After  further  examination  of  papers.] 
Here  is  a  letter  that  refers  to  the  matter  of  employment  of  attorneys. 

Senator  Wheeler.  This  reads  as  follows : 

Department  ok  the  Interior, 
Office  Commishionui  ok  I.ndian  Afkairs, 

WuKhiiiytoti,  Stnvvh   I  J,  I'JJS. 
Dr.  B.  D.  Weeks.  Bncone,  Okla. 

My  Dear  Doctor  Weeks:  Have  your  telegram  reading  "I  have  wired  tJie 
Home  Mission  Society  that  Stone's  connection  with  Indian  matters  and  liti- 
gation are  such  that  I  can  not  approve  his  emiiloynient  in  15arni>tt  ca.se.  I 
liave  urged  the  society  to  emi)loy  without  delay  Charles  H.  Rogers  <if  Tulsa." 
It  is  my  earnest  hope  that  the  Home  Mission  Society  will  git  some  lii;,'li  ilass 
lawyer  from  Okliihonia  engaged  at  an  «'arly  date,  in  view  of  the  p<'nding  liilgn- 
tlon  (hat  there  is  with  reference  to  tiie  Jackson  Harnett  (loiiatii>n.  The  ea.se 
against  the  superintendent  and  disbursing  olllcer  at  Muskogee  comes  tip  in  the 
United  States  court  on  the  10th,  and  we  assume  that  those  wlio  are  responsible 
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for  that  litigation  will  make  a  desperate  effort  to  get  the  court  to  sustain  their 
contention.  While  the  Government  will  be  represented  by  a  special  assistant 
from  the  Department  of  Justice  and  probably  the  United  States  district  attorney 
for  the  eastern  district  of  Oklahoma,  it  would  strengthen  our  position  if  some 
able  counsel  could  cooperate  with  them.  Presume,  frnm  your  tolt>rram  that 
the  society  will  get  in  touch  with  Mr.  Rogers  without  delay  and,  if  he  is  em- 
ployed by  the  IGth,  that  he  will  probably  be  present  when  the  case  is  heard 
on  that  date. 

Yours  sincerely, 

Chakles   H.   BtTEKE,   Coniniisfdoner 

Who  is  Mr.  Weeks? 

Mr.  Sei.by.  Mr.  Weeks  is  the  head  of  the  Bacone  Indian  School  in 
Oklahoma. 

Senator  Wheeler.  That  is  the  Baptist  school? 

Mr.  Selbt.  That  is  one  of  the  beneficiaries  under  the  *?ift  to  the 
American  Home  Baptist  Missionary  Society. 

Senator  Thomas.  Let  me  bring  out  another  fact  in  connection  with 
that. 

Senator  Wheeler.  Certainly. 

Senator  Thomas.  Is  it  not  a  fact  that  if  the  New  York  trust  had 
been  permitted  to  stand,  then  at  the  death  of  Mr.  Barnett,  tliis  $500.- 
000  in  that  trust  would  have  gone  to  the  Bacone  Indian  School  at 
Muskogee,  and  to  an  orphan  home  in  Oklahoma? 

Mr.  Selby.  Oh,  I  think  so;  unless  there  were  heirs  of  Barnett  Avho 
might  have  assailed  it  after  his  death. 

Senator  Thomas.  My  question  assumed  that  the  trust  would  stand. 

Mr.  Selby.  Yes;  if  it  would  stand. 

Senator  Thomas.  Then  the  decision  of  the  court  in  taking  away 
that  trust  fund  was  in  effect  taking  away  the  endowment.of  an  Indian 
school  and  of  this  orphans'  home  in  Oklahoma? 

Mr.  Selby.  That  is  correct ;  I  would  say  so. 

Senator  Pine.  The  court  decreed  that  that  was  the  law  ? 

Mr.  Selby.  I  would  say  so. 

Senator  Thomas.  Did  the  court  decree  that  that  was  the  law,  to 
pay  $180,000  to  attorneys? 

Mr.  Selby.  That  is  what  it  says  there  in  the  opinion. 

Senator  Tho^ias.  Will  you  produce  that  law? 

Mr.  Selby.  You  were  asking  me  what  the  decree  provided.  I 
raised  the  question  that  the  court  was  without  jurisdiction  to  order 
the  fee  paid  out  of  those  funds. 

Senator  Thomas.  There  is  no  law  to  authorize  that  judge  to  pay 
that  sort  of  a  fee? 

Mr.  Selby.  No;  I  said  we  made  opposition  on  that  very  proposi- 
tion; but  of  course  in  the  face  of  that  opposition,  the  court  after  all 
made  the  allowance;  and  our  opposition  was  briefed  by  Mr.  Patter- 
son and  Mr.  Graves  of  the  Department  of  the  Interior. 

Senator  Thomas.  It  is  a  fact,  thon,  tliat  the  Department  of  Justice 
was  opposing  tlie  payment  of  this  fee? 

Mr.  Selby.  Yes;  it  did. 

Senator  Thomas.  And  vou  are  opposing  it? 

Mr.  Selby.  Yes;  we  did  oppose  it;  and  the  briefs  in  support  of 
our  protest  were  prepared  largely — in  fact,  altogether — by  the  solici- 
tors in  the  Department  of  the  Interior, 

Senator  Thomas.  The  Department  of  the  Interior  has  at  no  time 
been  a  party  to  the  breaking  of  this  trust? 
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Mr.  Seluy.  No. 

Senator  Thomas.  They  have  opposed  the  breaking  of  the  trust 
at  all  times? 

Mr,  Seijjy.  That  is  true. 

Senator  Thomas.  And  they  are  now  opposing  the  payment  of  this 
fee? 

Mr.  Sflhy.  Yos. 

Senator  Pine.  And  tliey  opposed  the  Department  of  Justice  in 
its  attempt  to  break  the  trust  { 

Mr.  Selby.  That  is  true.  They  have  been  on  the  other  side  of  the 
table  all  the  time,  in  all  of  the  Barnett  matters;  this  I  know;  tliis 
letter  may  have  referenre  to  the  matters,  Senator  Wheeler  [handing 
paper  to  Senator  AVht-eler]. 

Senator  Pine.  Let  me  ask  you  this:  The  Department  of  Justice 
was  asking  the  court  to  return  tlie  money  to  the  Secretary  of  the 
Interior  for  the  use  and  benefit  of  Jackson  Barnett? 

Mr.  SELiiY.  That  is  right.  Senator. 

Senator  Pine.  And  the  Department  of  the  Interior  was  opposed 
to  the  Department  of  Justice  in  that  effort? 

Mr.  Selby.  That  is  right ;  in  all  the  cases. 

Mr.  Patterson.  Might  I  ask  you  tliis,  at  that  point? 

Senator  Wheeler.  Just  a  moment;  wliom  do  you  represent,  and 
who  are  you? 

Mr.  Patterson.  I  represent  the  Interior  Department. 

The  next  friend  in  the  New  York  suit  was  asking  that  the  money 
be  returned  to  him,  or  to  a  guardian,  of  the  Oklaiioma  court. 

Mr.  Selby.  That  is  right ;  on  the  theory  that  it  was  released ;  with 
the  (lovernment  taking  the  position  that  the  fund  was  not  released, 
and  that  it  must  come  back  to  the  Secretary. 

Mr.  P.\'rrERsoN.  Is  it  not  a  fact  that  the  position  of  the  Dej):irt- 
inent  of  Justice  was  more  for  the  return  of  these  funds  to  the  guard- 
ian than  to  the  Secretary  of  the  Interior? 

Mr.  Selby.  No;  the  Interior's  jx^sition  at  all  times  has  been  that 
the  trust  sliould  be  sustained  and  that  the  Department  of  Justice 
sliould  intervene  in  the  case  on  behalf  of  all  the  defendants,  includ- 
ing the  Equitable  Trust  Co.  in  New  York  and  the  Riggs  National 
Bank  here  in  Washington,  and  in  all  other  places  and  to  sustain  the 
gifts. 

Mr.  Pattkrson.  But,  if  the  Department  of  Justice  intervened,  the 
contention  of  the  Interior  Department  was  that  the  money  should 
be  returned  to  the  Interior  Department  and  not  to  an  Oklahoma 
guardian  ? 

Mr.  Selby.  The  Department  of  Justice  so  contended  in  all  suits. 

Mr.  Patterson.  Yes;  that  was  the  contention  of  the  Department 
of  Justice  with  the  Interior  Department? 

Mr.  Selby.  No;  in  the  courts. 

Mr.  Pa'iterson.  The  record  will  show  what  it  was. 

Senator  A\'iiei:ler.  I  understood  that  the  (lypsy  Oil  Co.  brought 
suit  against  .Jackson  Barnett  to  (juiet  title  to  certain  leases  of  theiis. 

Mr.  Selby.  There  was  such  a  suit.  It  is  now  i)ending  in  the 
District  Court  for  the  Northern  District  of  Oklahoma  at  Tulsa,  a 
suit  against  Barnett  to  (juiet  title. 
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Senator  Wheeler.  Result  in*;  from  the  Xow  York  deeision  that 
Jackson  Barnett  was  incompetent  and  therefore  tlie  lease  would  be 
void.    The  Gypsy  is  a  subsidiary  of  the  Standard  Oil  Co. 

Mr.  Selby.  I  am  not  familiar  with  those  matters. 

Senator  Wheeler.  When  this  suit  was  br()U<rht  the  court  appointed 
a  p:uardian  ad  litem  to  represent  Jackson  Barnett? 

Mr.  Selby.  They  ajipointed  Judge  C.  B.  Stuart,  of  Tulsa. 

Senator  Wheeler.  To  represent  Barnett  in  the  litigation? 

Mr.  Selby.  Yes. 

Senator  Win:ELER.  Because  of  the  fact  that  the  court  deemed  him 
an  incompetent? 

Mr.  Selby.  That  is  right. 

Senator  Wheeler.  What  action,  if  any,  did  the  Department  of 
the  Interior  take  with  reference  to  that? 

Mr.  Selby.  Senator,  I  could  not  speak  with  reference  to  that.  I 
have  not  an  assignment  in  that  case,  never  was  in  it.  It  is  just  now 
in  the  process  ot"  development,  and  I  could  not  say  what  the  attitude 
of  the  Department  of  the  Interior  is  with  reference  to  that  case. 

Senator  Wheeler.  Here  is  the  other  letter  that  I  will  read 
[reading]  : 

Department  of  the   Interiou, 
Office  of  the  Commissioner  of  Indian  Afi'airs, 

Washington,  May  20,  li)25. 
Dr.  Chas.  L.  White, 

Ac  10  York  City,  N.  Y. 
My  Dear  Mr.  White:  Have  your  letter  and  note  what  you  say.  Understand 
Mr.  Rogers  will  be  here  to-day  and  we  will  have  a  conference  with  him  with 
reference  to  the  Jackson  Barnett  case.  Am  wondering-  if  you  are  coming  to 
Washington  in  the  near  future.  I  hope  so.  There  is  a  matter  I  would  like  to 
ta'k  with  you  about  iiersonally,  involving  a  phase  of  the  Barnett  case  that 
I  would  like  to  bring  to  your  attention  and  make  some  suggestions  about. 
Would  prefer  talking  with  you  rather  than  discussing  it  by  correspondence, 
and  therefore  hope  it  will  not  inconvenience  you  to  visit  Washington  soon. 
Yours  sincerely, 

Charles  H.  Burke,  Cmnmissioner. 

Did  the  Baptist  society,  do  you  know,  solicit  this  donation? 

Mr.  Selby.  I  think  not.  It  is  my  opinion  that  when  Mr.  E.  C. 
Motter  was  coming  to  Washington  in  1922,  along  in  the  summer,  with 
Jackson  Barnett  and  the  wife,  it  was  Motter  who  suggested  that  it 
would  be  wise  to  make  the  American  Baptist  Home  Mission  Society 
trustee  for  the  benefit  of  those  two  schools  and  to  have  the  estate 
divided,  one-half  to  the  American  Baptist  Home  Mission  Society  and 
half  to  herself. 

Senator  Wheeler.  Was  that  for  the  purpose  of  lending  respecta- 
bility to  the  donations,  do  you  think? 

Mr.  Selby.  It  Avould  lend  respectability.  That  would  be  the 
natural  conclusion,  but  I  could  not  say  what  Mr.  Motter  had  in  mind. 

Senator  Wheeler.  What  is  the  status  of  that  case  now?  Has  it 
been  appealed  to  the  Supreme  Court? 

Mr.  Selby.  The  New  York  case  ? 

Senator  Wheeler.  Yes. 

Mr.  Selby.  That  has  become  final;  the  Supreme  Court  finally 
denied  the  certiorari. 

Senator  Wheeler.  And  sustained  Judsre  Knox? 
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Mr.  Selby.  The  circuit  court  of  appeals  havinj:;  denied  the  appeal, 
that  leaves  Judge  Knox's  opinion  the  final  law  in  that  case. 

Here  is  a  letter  that  might  have  reference  to  the  Campbell  matter 
of  enipioA-ment. 

Senator  Whkeleh.  I  will  read  this  letter  [reading]  : 

Dki'artmk.nt  of  the  Inteiiior, 
Office  Commissioner  ok  Inihan  A»tairs. 

Washington,  Hay  26,  1925. 
Dr.  Charlh:s  L.  White, 

Xctc  York  City. 
My  De.\k  Doctob  White:  Have  yours  of  yesterday.     As  I  want  to  briiiK  to 
your  attention  some  tH)nnnuni'ati<ins  tliat  are  in  our  liles,  I  think  I  .shall  ask 
you  to  come  to  my  ofiit-e  Saturday  innrninK  at  !>..'iO.     You  can  get  in  at  th<'  main 
entrance  in  tlie  center  of  the  huildinjs:  on  F  Street.     If  you  should  arrive  iM'fore 
I  do,  \v:iit  at  the  dour.     If  I  f;et  there  hefore  you  do,  I  shall  leave  word  with  the 
watchman  to  have  you  directed  to  my  oflice,  so  you  will   have  no  tmuhle  in 
j:ettin«  in. 
I  shall  look  foi-ward  to  seein,?  you  with  pleasure. 
Yours  sincerely, 

Chas.  II.  lii'RKE,  Coinmi.<iMioncr. 

Here  is  another  letter,  dated  June  4,  1925,  which  I  will  read 
[reading]  : 

Have  yours  of  the  3d  and  note  contents.  Have  not  yet  heard  from  Doctor 
Wi'cks,  but  shall  let  you  know  and  send  you  copy  of  his  letter  when  I  do. 

You  say  the  two  conferences  with  our  mutual  friends  followinj;  your  call  on 
me  was  satisfactory  in  every  way.     Am  wondering  if  action  will  be  taken  in 
the  near  future  looking  toward  carrying  out  what  we  discussed. 
Yours  sincerely, 

Charles  H.  Bubke,  Commissioner. 

Do  you  have  any  idea  as  to  who  "  our  mutual  friends  "  were  ? 

Mr.  Selby.  No;  I  have  not. 

Senator  Wheeler.  I  take  it  that  none  of  this  correspondence  was 
produced  at  the  hearing  of  the  New  York  trial  or  betore  the  com- 
mittee of  the  House. 

Mr.  Selby.  I  would  not  say  as  to  the  committee  of  the  House.  I 
was  not  present.     It  was  not  in  the  New  York  case. 

Senator  Pine.  I  take  it  that  that  is  important,  in  that  it  sliows 
that  one  department  of  the  Government  was  working  against  another 
department  of  the  Government,  while  the  Department  of  Justice  was 
attempting  to  protect  the  rights  of  the  incompetent  Indian. 

Mr.  Selby.  Yes, 

Senator  Thomas.  I  think  the  record  will  show  who  was  protecting 
the  Indian. 

Senator  Pine.  Let  us  make  a  complete  record,  then. 

The  Chairman.  It  is  now  20  minutes  after  12  o'clock. 

Mr.  Selby.  There  is  one  other  letter  you  have  asked  for  that  I  have 
just  discovered. 

Senator  Wheeler,  I  will  read  this  letter,  which  is  dated  December 
8,  1925  [reading] : 

United  States  Department  of  tub  Interior, 

Ofkice  Commissioner  of  Indian  Akftairs. 

W'dxhinytoii,  Dn-rmhrr  S,  11)25. 
Dr.  CiiABi.EH  L.  WniTt:, 

Nrw  York  CitU- 
DF.AR  Doctor  Wiiitf,:  Wc  are  handica|i]H>d  by  Ihe  attitude  of  the  Department 
of  .Inslice  in  the  Jjickson  Hjirnctt  litigation.     It  has  occurred  to  mc  Ihiit   if  you 
and  a  committee  of  other  prondnent    IWiptists  would  call    uixm   ILjn.  Charles 
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Evans  Hughes  yoii  might  induce  him,  because  of  his  Baptist  afliliations,  to 
take  an  interest  in  appearing  for  your  society  and  that  lie  would  do  so  without 
compensation.  It  would  lend  dignity  to  the  situation  and  it  might  result  in 
the  Dcpiirtment  of  Justice  taliing  a  different  position  than  it  is  assuming  at 
present.  This  is  only  a  suggestion  and  you  can  determine  whether  it  is  feasible. 
There  can  certainly  be  no  question  about  what  the  effect  would  Ix'  if  Mr. 
Huglies  were  Icnown  to  be  interested. 
Yours  sincerely, 

Charles  H.  Burke,  Commisifioncr. 

Have  you  any  idea  why  they  should  have  put  in  tliere  that  there 
would  be  no  question  of  the  etifect  it  wouhl  have  if  jNIr.  Hujihes  was 
known  to  be  interested;  about  what  effect  would  it  have  upon  you 
people  over  there  in  the  Department  of  Justice? 

Mr.  Selby.  That,  apparently,  is  Mr.  Burke's  opinion  of  the  matter ; 
but  I  do  not  think  it  would  iiavo  made  any  difference,  in  spite  of  the 
reputation  of  Mr.  Hujrhes  and  his  <;reat  ability. 

Senator  AV^iikelkh.  They  appar(^ntly  felt  that  Mr.  Hughes  stepping 
into  this  case  would  immediately  impress  all  you  good  Republicans 
over  there  in  the  Department  of  Ju>:tice. 

The  Chairman.  Mrs.  Barnett  appeared  before  the  committee  at 
Riverside,  Calif.,  and  gave  her  testimony.  She  afterwards  wrote  and 
stated  that  she  wished  to  have  some  letters  incorporated  in  her  testi- 
mony, and  as  correcting  her  testimony  at  that  time,  and  she  also 
has  sent  to  the  committee  a  history  of  Jackson  Barnett,  which  I  will 
ask  to  be  put  into  the  record  as  an  exhibit  in  the  hearings,  and  I  will 
ask  that  these  corrections  be  made  in  accordance  with  her  request. 

Senator  Wheeler.  I  do  not  think  that  should  be  put  in  here. 

The  Chairman.  No;  but  it  can  be  put  in  as  a  part  of  the  other 
hearing. 

Mr.  Glavis.  To  follow  her  testimony  given  in  the  other  hearing? 

The  Chairman.  Yes.  Now,  the  hearing  will  adjourn  until  2 
o'clock,  when  we  will  meet  in  the  room  of  the  Interstate  Commerce 
Committee  on  the  gallery  floor  of  the  Senate  end  of  the  Capitol. 

(Thereupon  the  subcommittee  took  a  recess  until  2  o'clock  p.  m.) 

afternoon  session 

The  subcommittee  reconvened,  pursuant  to  the  taking  of  the  recess, 
Senator  Lynn  J.  Frazier  (chairman)  presiding. 

The  Chairman.  The  committee  will  come  to  order.  We  have  a 
witness  here  from  New  York,  Mr.  Walter,  who  has  some  information 
on  this  same  question.  He  wants  to  return  to  New  York  City  this 
evening,  as  I  understand,  and  we  will  ask  Mr.  Selby  to  step  aside  and 
be  called  again  a  little  later,  so  as  to  let  Mr,  Walter  testify  on  this 
question  and  get  aAvay  to-night,  if  that  is  satisfactory. 

Mr.  Selby.  I  am  always  agreeable  to  the  wishes  of  the  committee. 

Commissioner  Burke.  May  I  have  just  a  moment  as  a  matter  of 
personal  privilege.  Mr.  Chairman? 

The  Chairman.  Certainly. 

Commissioner  Burke.  Referring  to  the  testimonj^  brought  out  be- 
fore the  committee  this  morning,  I,  Charles  H.  Burke,  Commissioner 
of  Indian  Aifairs.  charge  a  conspiracy  on  the  jiart  of  Senator  W.  B. 
Pine,  of  Oklahoma,  to  destroy  me  because  James  Hepburn,  a  certain 
Oklahoma  politician,  was  not  appointed  Superintendent  of  the  Five 
Civilized  Tribes.    Senator  Pine  is  using  his  political  appointees  now 
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in  the  Department  of  Justice,  namely,  Selby  and  Parmenter,  to  aid 
him  in  carryinfj  out  this  dastanlly  conspiracy;  and  Senator  Pine  is 
cooperatin<^  with  John  Collier,  a  notorious  Indian  a«;itator,  who  is 
actively  engaged  in  a  campaign  trying  to  destroy  me  and  the  Indian 
Service. 

The  Chairman.  Now  we  will  hear  Mr.  Walter. 

TESTIMONY  OF  CARROLL  D.  WALTER 

(The  witness  was  sworn  by  the  chairman.) 

Mr.  Glavis.  Mr.  Walter,  will  you  state  your  name  and  residence? 

Mr.  Walter.  Carroll  G.  Walter,  72  Wall  Street. 

Mr.  Glavis.  Have  you  been  an  attorney  in  the  Jackson  Barnett 
case? 

Mr,  Waltek.  I  am  one  of  the  counsel  who  appeared  and  tried  the 
suit  in  New  York  to  which  reference  has  been  made. 

Mr.  Glavis.  You  heard  the  testimony  this  morning,  did  you  not? 

Mr.  Walter.  Yes;  I  ditl. 

Mr.  Glavis.  Will  you  tell  the  connnittee  about  the  Jackson  Bar- 
nett case,  as  to  such  matters  as  were  not  touched  upon  this  morning 
by  Mr.  Selby  in  connection  with  that  New  York  case? 

Mr.  Walter.  What  I  may  say  would  be  based  entirely  upon  the 
testimony  of  the  witnesses,  and  tlie  documents  introduced  in  the  New 
York  case.  I  am  very  familiar  with  that  and  think  that  I  can  sum- 
marize it  in  fairly  brief  fashion. 

Senator  Thomas.  Have  you  any  new  information,  other  than  that 
testified  to  in  New  York? 

Mr.  Walter.  No,  sir. 

Senator  Thomas.  The  evidence  in  New  York,  then  would  cover 
about  all  you  have  to  say  if  it  was  procured? 

Ml'.  Walter,  Yes. 

Senator  Thomas.  Mr.  Chairman,  I  have  no  objection  to  sitting 
here  all  summer;  I  will  be  very  glad  to  do  it.  but  I  suggest  that  inas- 
much as  this  evidence  is  available  to  the  committee  and  we  can  get 
it,  we  should  get  it  and  consider  it  at  our  leisure  rather  than  to  take 
the  time  at  this  time  to  have  a  summary  made. 

Tlie  Chairman.  It  seems  to  me  that  inasmuch  as  some  of  the  com- 
mittee are  not  familiar  with  the  case,  it  would  be  better  to  have  it 
directly  in  our  record. 

Senator  Thomas.  Senator  Wheeler  is  the  one  who  made  that  sug- 
gestion, and  I  suggest,  then,  that  we  await  his  appearance. 

The  Chairman.  Senator  Wheeler  said  a  few  minutes  ago  that  he 
would  be  right  up. 

Senator  Thomas.  I  think  he  is  on  the  floor  of  the  Senate,  and  I 
suggest  that  we  suggest  to  him  that  we  are  ready  to  proceeil  and  are 
awaiting  his  pleasure. 

The  Chairm.vn.  Yes;  we  will  do  that.  You  may  proceed,  Mr. 
Walter. 

Mr.  W/MiTKR.  I  understood  that  the  committee  wanted  a  succinct 
statement   ol'  the  facts  as  develojx'd   in  that  case. 

Put  in  a  nwt>h('ll,  what  happened  was  that  Liberty  bonds  to  the 
extent  of  $1.1()U,()()U  belonging  to  tiackson  Barnett  aiul  hehi  by  the 
Secretary  of  the  Interior  were  distributed,  as  testilie«l  l)y  Mr.  Selby 
this  morning,  on  the  basis  of  a  thumb -marked  hMtcr  of  Jackson  Bar- 
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nett  to  the  Secretary  in  1923.  The  point  of  the  case  was  that 
Jackson  Barnett  was"  a  mental  incompetent.  Whether  you  would 
label  him  as  an  idiot  or  an  imbecile  or  as  mentally  undeveloped,  the 
fact  is  that  he  did  not  understand  that  transaction.  The  fr\it  or 
donation  could  not  have  been  anything;  other  than  a  pjift,  by  the 
Secretary,  of  Jackson  liarnett's  money.  Stated  in  that  bald  fashion, 
I  do  not  think  anybody  would  undertake  to  defend  the  transaction, 
and  it  has  been  defended  and  attempted  to  be  justified  upon  two 
grounds;  first,  a  tine-si)un  le^jjal  theory  as  to  what  they  have  called 
the  exclusive  jurisdiction  of  the  Secretary  of  the  Interior  over  Indian 
affairs;  and  secondly,  a  contention  that  the  Secretary  in  this  instance 
actually  passed  upon  the  competency  of  Jackson  Barnett  as  a  matter 
of  iacC  and  found  him  to  be  competent. 

In  going  over  the  records  for  the  purpose  of  coming  here,  it  oc- 
curred to  me  that  perhaps  I  should  address  myself  to  the  two  ques- 
tions that  I  thought  the  committee  would  probably  want  to  know, 
first,  did  the  officials  of  the  Interior  Department  honestly  believe 
that  Jackson  Barnett  was  competent,  and  did  they  honestly  believe 
that  they  had  the  right  under  the  law  to  make  this  distribution 
whether  he  was  competent  or  not. 

flackson  Barnett  was  a  member  of  the  Creek  Tribe.  When  the 
tribal  lands  were  allotted  he  was  allotted  IGO  acres  in  what  is  now 
Creek  County,  Okla,  That  became  his  absolute  property,  owned  by 
him  in  fee  simple,  subject  only  to  the  restrictions  that  he  could  not 
sell  it  or  otlierwise  alienate  it,  except  with  the  approval  of  the 
Secretary  of  the  Interior. 

Oil  was  discovered,  and  in  1912  an  oil  and  gas  lease  was  made  of 
that  allotment.  The  lease  was  made  by  a  guardian  appointed  by  the 
county  court  in  Oklohoma,  and  was  approved  by  the  Secretary  of 
the  Interior.  The  Interior  Department  recognized  the  appointment 
of  that  guardian. 

The  lease  required  the  royalties  to  be  paid  to  the  Indian  superin- 
tendent. All  the  money  which  was  paid  from  those  royalties  for 
Jackson  Barnett,  of  course,  was  paid  through  the  guardian,  up  to 
the  time  of  this  transaction. 

In  1919,  after  the  royalties  had  accumulated  to  a  great  extent, 
there  was  a  donation  of  $25,000  to  the  local  Baptist  Church  in  Hen- 
rietta. I  could  go  into  the  details  of  that,  if  it  was  desired,  but  it 
does  not  seem  to  be  material,  except  that  it  did  provoke  certain 
legal  opinions  in  the  Interior  Department  as  to  the  legality  of  the 
gift  or  the  donation.  Mr.  Dawson  wrote  an  opinion  in  which  he 
said  there  was  no  authority  for  it. 

It  was  also  brought  up  that  Secretary  Lane  had  ruled  in  1917  that 
there  w^as  no  authority  for  the  Interior  Department  to  give  Jackson 
Barnett's  money  to  the  Red  Cross. 

There  was  also  another  memorandum  found  in  the  files  of  the 
Interior  Department,  although  I  was  never  able  to  identify  the 
writer,  in  which  the  view  was  expressed  that  there  was  no  authority 
for  that,  but  as  a  matter  of  fact  the  policy  was  bad,  because  Okla- 
homa's industi'ies  did  not  then  include  that  of  obtaining  donations 
from  the  Indians,  and  if  that  was  authorized,  the  industry  would 
be  launched  with  woeful  consequences. 

2G465— 29— PT  3 10 
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Mr.  GLA^^s.  Is  that  memoraiulum  on  file  at  the  office  of  the  Secre- 
tary of  the  Interior? 

Mr.  Walter.  That  is  on  file  in  this  case.  Witiiin  two  months  after 
that  5>2r),(K)0  donation  was  put  throuirh.  there  apjjeared  in  the  tiles 
of  tho  Interior  Department  thumb-mark  donations  to  the  extent  of 
$202,000.    None  of  them  wa.s  ever  apjjroved. 

Then  in  l*.)i;fO  this  Anna  Laura  Lowe  came  to  Henryetta,  <rot  hold 
of  J:i'-kson  Barnett,  as  Mr.  8elby  has  tcstilied,  and  after  two  .>«ej)arate 
attempts,  after  bein<;  refmsed  a  licen.-e  at  Okemah  and  at  llohlenville, 
she  returned  and  took  him  off  to  Kansas  one  night  and  married  him  in 
Kansas  the  next  morning. 

O'llornett,  who  was  made  the  guardian  of  Barnett,  was  advised 
of  that  (hiring  the  night  but  was  imable  to  lf)cate  them,  ali hough  he 
says  tliat  he  sat  up  until  4"o'cIock  in  the  morning,  telephoning  aroimd 
to  the  sherill's  and  police  at  dillerent  places. 

He  then  got  the  advice  of  tlie  attorney  of  the  Five  Civilized  Tribes 
at  Muskogee,  who  was  then  Mr.  J.  li.  Parker,  who  tohl  Mr.  OTIornett 
that  it  was  hi3  duty  to  go  to  Kansas  and  bring  Barnett  back. 

O'Hornett  went  to  Kansas,  and  it  appears  tliat  the  newspaper's 
pul)li:-lied  a  statement  that  OTIornett  was  coming  to  get  Barnett 
and  bring  him  back  to  Oklahoma  and  have  the  marriage  annulled. 
Mrs.  Barnett,  as  we  call  iier  now,  then  employed  Harold  McGugin, 
a  young  lawyer  in  Coffeyville.  Kans.,  then  27  years  of  age.  Under 
his  advice  she  took  Jackson  Barnett  and  went  across  the  State  line 
of  Oklahoma  into  Missouri  wliere  she  had  a  second  marriage  cere- 
mony performed,  because  McGugin  had  found  that  there  was  a 
statute  in  Kansas  which  prohibited  the  marriage  of  mentally  incom- 
petent persons. 

Then  they  remained  there  until  about  May  20. 

During  tliat  time  McGugin  had  Barnett  make  two  wills,  both  of 
which  he  said  gave  sometliing  to  charity  and  gave  the  rest  to  Mrs. 
Barnett,    We  have  never  seen  those  wills. 

He  also  made  a  contract  with  Mrs.  Barnett.  the  substance  of  which 
was  tljat  he  was  to  receive  25  per  cent  of  anything  he  could  get  for 
her  out  of  Barnett's  estate. 

Duiing  that  interval  also  there  was  a  habeas  corpus  proceeding 
in.stituted  by  the  guardian  in  conjunction  with  the  Creek  tribal 
attorriey.  The  result  of  that  was  no  formal  order,  but  Barnett  was 
taken  back  to  Oklahoma  under  a  promise,  whicii  Commissioner  Sells 
testified  was  made  most  reluctantly,  that  they  would  bring  no  suit 
to  annul  the  marriage. 

It  was  in  that  interim  of  time  that  the  Interpol-  Department  or 
some  bureau  of  investigation  made  this  ehiborate  investigation  of 
Mrs.  Barnett's  life,  which  was  embotlieii  in  a  very  voluminous  docu- 
ment which  was  turned  over  to  the  Interior  Department.  When  I 
called  for  that  document  upon  examining  Mr.  Buike  on  the  tr.al,  I 
suggested  tliat  it  be  not  made  a  jjublic  document,  and  it  was  handed 
to  the  judge  |)ersonally.  That  was  not  acceded  to,  and  it  bei-ame  a 
document  in  that  case.  I  did  not  care  to  recite  the  details  of  that 
document  even  in  my  brief.  It  described  the  activities  of  Mrs.  .Vnna 
Lauia  Lowe  over  several  States,  over  a  period  of  a  good  many  years. 
Mr.  Burke  testified  that  he  was  aware  of  that  iTport.  but  that  it  was 
not  particularly  impressive,  because  it  was  hearsay,  although  it  was 
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supported  by  the  aflidavits  of  seven  or  eif^lit  people,  and  was  signed 
by  one  of  the  official  investigatory  of  the  department. 

He  also  stated  that  he  made  no  investigation  to  Hnd  out  whether 
the  statements  in  the  report  were  true  or  not.  In  fact,  he  took  the 
position,  very  frankly,  that  it  made  no  difference  to  him  what  the 
circumstances  of  the  marriage  were. 

After  Barnett  liad  come  back  to  Oklahoma  in  May,  1020,  McGugin 
was  trying  for  Mrs.  Barnett  to  get,  as  he  expressed  it.  a  liome.  better 
living  ccmditions  and  a  larger  allowance.  A  great  deal  of  antagonism 
developed  between  the  guardian  and  Mctiugin  over  that  subject, 
the  only  significance  of  which,  in  view  of  what  subsequently  hap- 
pened, is  a  great  talk  about  getting  a  home.  The  guardian  wanted 
the  home  that  Barnett  wantecl.  Superintendent  Locke  thouglit  that 
Mrs.  Barnett's  wishes  should  be  respected.  Mrs.  Barnett  wanted 
to  move  over  to  Muskogee.  Their  object  was  to  get  away  from  the 
jurisdiction  of  the  Okmulgee  County  court.  There  was  a  committee 
appointed  to  decide  this  matter.  'J'hat  committee  consisted  of  the 
guardian's  attorney.  Superintendent  Locke,  and  Attorney  A.  J, 
Ward,  who  was  then  the  Creek  national  attorney.  They  were  ap- 
pointed for  the  purpose  of  selecting  a  home. 

The  guardian  was  of  the  opinion  that  not  to  exceed  $150,000  should 
be  spent  for  tiie  purpose  of  getting  a  home  for  Barnett. 

While  that  was  being  considered.  Mrs.  Bainett  went  over  to 
Okmulgee  and  bought  a  home  for  $30,000,  promising  to  pay  for 
it  at  the  rate  of  $500  a  month. 

The  Interior  Department  refused  to  allow  Barnett's  money  to 
be  used  for  paying  for  that  home,  because  they  were  of  tlie  opinion 
that  she  had  agreed  to  pay  too  much  money  for  it.  However,  she 
moved;  so  that,  as  Mr.  Ward  expressed  it,  the  matter  of  a  home 
became  a  matter  of  minor  importance.  She  was  living  in  a  home 
that  she  had  herself  selected. 

Just  prior  to  that  McGugin  had  met  E,  C.  Motter,  who  was  a 
Muskogee  lawyer,  who  had  been  appointed  as  a  special  assistant 
attorne}',  and  ne  prepared  a  petition  asking  permission  for  Barnett 
and  his  wife  and  lawyer  to  come  to  Washington  and  see  Mr.  Burke, 
and  Mr.  Burke  authorized  that,  and  authorized  Superintendent 
Locke  to  pay  them  $2,500  for  the  expenses  of  the  trip.  At  that  time, 
and  during  all  the  time  up  to  this  3'ear,  all  payments  of  Barnett's 
money  had  to  be  approved  by  the  county  court  or  by  the  guardian, 
and  the  probate  attorne}'.  The  probate  attorney  and  the  county 
court  guardian  of  Barnett,  as  to  that  $2,500,  each  one  of  them 
telegraphed  or  wrote  Burke  that  in  his  opinion  Barnett  had  not 
signed  that  petition,  and  that  he  did  not  want  to  go  to  Washington, 
and  that  it  was  some  scheme  to  get  hold  of  Barnett's  money. 

Motter  and  McGugin  and  Mr.  and  Mrs.  Barnett  came  to  Wasli- 
ington.  At  that  point  M.  L.  Mott  enters  the  story.  Mr.  Mott  was 
formerly  the  Creek  national  attorney.  He  had  become  acquainted 
with  Mr.  Burke  when  Burke  was  in  Congress.  He  had  not  seen 
him  for  a  number  of  years,  but  when  Mr.  Burke  was  in  office  as 
Commissioner  of  Indian  Affairs,  Mr.  Mottt  says  he  called  on  him 
and  expre&sed  to  Mr.  Burke  the  hope  that  he  would  be  able  to  get 
donations  by  wealthy  Indians  for  educational  or  other  charitable 
purposes.    After  that  he  says  that  he  saw  Burke  frequently. 
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On  that  day  before  Motter  and  McCJuLnn  and  the  Barnetts  came 
to  see  Mr.  Burke,  Mr.  Molt  was  in  the  office  of  Mr.  liurke.  and 
accordin«r  to  Mr.  Mott  Commissioner  liiirke  tohl  him  they  were  coni- 
iniT.  Mott  raised  stJine  question  of  the  j)iopriety  of  ^Iotter  bein^r 
theie  when  he  was  a  special  assistant  \()  the  Attorney  (ieni'ral,  and 
as  the  result  of  somethiuir  said  to  Motter.  Mr.  Motter  from  that 
point  on.  in  Mr.  Buike's  ian</ua;re.  "  faded  away.''  He  was  <»ut  of 
the  picture.  But  Mott  was  introiiuced  to  tlic  attorneys  there  in 
the  connnissioner's  office  on  that  occasion.  Mott  also  went  all  the 
way  back  to  St.  Louis  with  McGu«rin  and  they  discussed  the  Barnett 
case  on  the  way,  and  Mott  said  to  McGu<jrin  that  he  was  not  ti<rht- 
injr  the  case  in  the  ri<rht  way;  that  he  should  take  the  position  that 
the  Secretary  of  the  Interior  had  exclusive  jurisdiction  in  re<rard 
to  the  matter  of  the  jTjuardian.  and  the  county  court  had  nolhin*^  ta 
do  with  it. 

Then  a  number  of  letters  were  written  by  Ward,  who  was  then 
Creek  national  attorney,  located  at  Muskogee,  to  Mr.  liurke,  refer- 
ring to  the  previous  interview  in  Washin«rton.  Those  letters  are  in 
evidence,  and  they  .show  that  he  was  workinjr  on  .some  plan  for 
the  settlement  of  this  estate.  The  two  su<rgestions  which  Ward  made 
to  Burke  in  those  letters  were  that  they  net  the  Barnetts  moved 
over  to  Muskogee,  out  of  the  jurisdiction  of  Okmulgee  County,  or 
that  Mr.  Burke  call  the  county  judge  to  AVashington  and  have  a  heart- 
to-heart  talk  and  see  if  he  could  get  the  judge  to  declare  Barnett 
competent,  and  thus  end  the  controversy. 

That  was  not  done,  but  in  March,  11)22,  Mr.  Burke  wrote  a  letter 
to  Mr.  AVard — I  will  see  if  I  can  get  that  letter — and  to  a  Mr.  George 
Reed  down  in  Oklahoma,  connected  with  the  Indian  office  there; 
personal  letters  to  them,  in  which  he  said  as  follows  [reading]  : 

For  my  information,  I  would  liko  yon  to  consider  carefully  and  express  j'our 
legal  opinion  upon  the  question  of  the  extent  that  the  ;.'uardian  Ijjis  nnything 
to  say  about  the  department's  action  in  expending  restricted  funds  of  the  Indian 
for  his  interest  and  welfare. 

I  wish  you  would  reply  as  promptly  as  you  can  after  you  have  looked  into  the 
question  carefully,  and  without  giving  the  subject  any  publicity. 

Both  Mr.  Ward  and  Mr.  Reed  said  that  the  question  was  involved 
in  great  doubt  and  had  never  been  determined.  Tjiey  al.so  stated 
explicitly  that  the  Secretary  had  no  power  to  make  contracts  with 
the  Indians,  but  could  act  only  on  contracts  initiated  by  the  Indians; 
and  upon  the  basis  of  that,  Mr.  Burke  refused  to  api)rove  some 
earlier  donations  nmde  bv  Barnett.  That,  I  believe,  was  in  April, 
1922. 

Then,  we  come  to  the  opinion  of  Solicitor  Booth,  which  led  up  to 
th"  amendment  of  the  regulations  which  Mr.  Sclby  lui-ntioned  this 
morning,  'ihe  amendment  of  the  regulations  was  prect'ded  by  that 
opinion.  The  opinion  was  requested  by  Mr.  Burke  in  a  letter  to  the 
Secretary,  which  says  this. 

Mr.  Ba'itekson.  What  was  the  date  of  that? 

Mr.  Waltkh.  June  9,  1922.     [Reading:] 

Tlie  Skcuktary  ok  tub  Intkuioh. 

^^v  Dkak  .Mu.  SKciucrAKV  :  I  have  the  honor  t<»  request  of  the  Solleitor  for 
the  Depiirlnient  of  Ihe  Interior  un  opinion  u|H>n  the  fuliowing: 

r.,  a  restricted  member  of  the  l-Mve  ('ivill/.e<l  Tribes  nf  Indians,  in  his  own 
behalf,  makes  aitplication  to  purchase  a  home  suilablo  (o  his  needs  and  station 
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of  life,  the  same  to  be  paid  for  cmt  of  restricted  funds  belonfring  t<)  him  in  the 
lands  of  the  department. 

Senator  Wiieelek.  Let  me  ask  you  right  there.  Was  that  report 
correct  ? 

Mr.  Walter.  I  asked  Mr.  Burke  on  his  examination  what  applica- 
tion was  pendinfj,  and  lie  said  there  was  none.  He  promised  to 
produce  it  if  there  was  any,  and  none  was  ever  produced. 

Senator  Wheeler.  This  was  the  report  Burke  made  to  Mr.  Fall 
to  fjet  him  to  chan<re  the  re<rulations'^ 

Mr.  Wai>ter.  It  was  a  request  for  the  opinion,  first. 

Senator  AVheeler.  I  sec. 

jMr.  W.ALTER.  The  letter  continues  as  follows : 

B.  prior  to  such  application,  has  been  duly  adjudired  incompetent,  and  a 
guardian  of  his  pei*son  and  estate  has  l)een  appointed  l)y  the  county  (probate) 
court  of  the  State  of  Olvlahoma.  Said  guardian  refuses  to  join  in  the  applica- 
tion for  the  purchase  of  a  ln»nie,  and  said  court  refuses  to  make  an  order 
authorizii.'^x  the  ftiianlian  to  make  such  purchase.  Question:  May  the  Depart- 
ment of  Ihe  Interior  act  on  the  application  of  B,  indeiKMidcntly  of  the  pi-obate 
court  and  the  iniardian,  or  is  the  department  limited  in  its  control  of  such 
restricted  fund  by  such  orders  as  said  probate  court  may  choose  to  make  with 
reference  thereto? 

I  asked  Mr.  Burke  if  he  had  any  refusal  by  the  guardian  to  join 
in  the  api)licati()n.  and  ho  admitted  that  lie  had  none.  I  asked  him 
if  the  court  had  refused  to  make  an  order  authorizing  the  guardian 
to  make  such  purchase,  and  there  W'as  no  such  order  out. 

In  the  meantime  the  guardian,  previous  to  that  time,  had  presented 
a  proposed  petition  to  the  county  court  for  authority  to  consider  two 
homes,  one  in  Okmulgee  County,  where  Barnett  had  always  lived, 
and  the  other  over  in  Muskogee.  The  plain  purpose  of  that  was  that 
Mrs.  Barnett  wanted  to  live  in  jNIuskogee,  and  the  county  court  and 
the  guardian  wanted  to  maintain  Barnett's  local  residence  in  Okmul- 
gee, and  they  were  striving  to  reach  a  compromise. 

That  proposition  was  presented  to  Mr.  Burke,  and  he  said  he 
saw  no  occasion  for  two  homes,  and  that  was  the  end  of  it. 

At  that  time  the  guardian  and  the  county  court  were  making  allow- 
ances of  $2,500  a  month  to  Barnett  for  hj^  living  expenses,  and  there 
were  also  additional  amounts  for  other  purposes. 

Senator  Thomas.  What  reply  was  made  to  Mr.  Burke's  request  for 
an  opinion? 

Mr.  Walter.  The  reply  was  an  opinion  by  Solicitor  Booth. 

Senator  Thomas.  Is  that  in  the  record? 

Mr.  Walter.  Yes. 

Senator  Thomas.  Would  you  call  attention  to  it? 

Mr.  Walter.  Coming  right  to  it,  the  opinion  was  requested  on 
June  9,  1922.  On  June  10,  1922,  Mr.  Burke  wrote  to  Mr.  Ward  down 
in  Muskogee  as  follows : 

I  am  very  mu<h  pleased  to  have  the  assurance  of  Mr.  McCrory  that  he  is 
disposetl  to  cooi)erate  with  the  department  with  reference  to  tlie  affairs  of 
Jackson  Barnett.  There  never  lias  been  any  douijt  in  my  mind  relative  to  the 
attitude  of  either  Mr.  McCrory,  the  county  judge,  or  the  guardian  in  the  Barnett 
case.  I  have  not  been  disturlunl  or  affe<'ted  by  anything  that  has  appeared  in 
the  press  of  Oklahoma  that  has  assumeil  to  speak  for  any  of  the  parties  named. 

Then  I  will  skip  something  that  is  probably  immaterial,  and  con- 
tinue reading: 

I  presume  that  you  have  already  a.ssured  Mr.  McCrory  that  the  department 
has  always  felt  that  there  were  no  differences  that  could  not  easily  be  adjusted 
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affecting  Jackson  Bamett  or  his  estate.    I  mean  by  this  between  the  department 
and  the  county  court,  guardian,  and  his  attorney. 
Yours  very  truly, 

CUAS.  H.  BuiiKE,  VotntuLsnioncr. 

That  was  one  day  after  the  request  for  the  f^ifts  he  recited  that  the 
jruardian  and  the  court  had  refused  to  join  in  the  request  for  the 
purchaK'  of  a  home. 

Mr.  Booth  AA'as  working  on  that  opinion  from  shorth'^  after  June  9 
until  Auirust  2. 

Mr.  Ward  was  here  in  Washington  at  the  time,  and  also  McGugin; 
and  ahhou^li  the  departmental  routine  prevented  Mr.  Burke  from 
asking  for  the  opinion,  they  both  discussed  the  opinion  at  length  and 
aided  in  its  preparation. 

The  opinion  was  rendered  by  Secretary'  Fall  on  September  6,  1922. 
That  ojnnion.  like  all  the  rest  of  that  from  the  department,  contains 
no  reference  to  an  act  of  Congress  of  A])ril  28.  1904,  which  in  express 
terms  confers  full  and  complete  jurisdiction  upon  the  county  court 
over  minor  and  incompetent  Indians. 

Senator  Wheeler.  Kead  that  opinion,  will  you? 

Mr.  Walter.  It  is  very  long.    It  is  21  pages  m  length. 

Senator  Wheeler.  What  was  the  substance  of  it,  and  then  we 
can  have  the  opinion  put  in  the  record  in  full. 

Mr.  Walter.  He  concedes  that  the  county  court  has  some  jurisdic- 
tion, and  he  concedes  that  there  was  an  absence  of  any  decision  sus- 
taining his  conclusion.  He  concedes  that  the  Secretary  has  no  power 
to  make  any  contract  for  the  Indian,  and  his  conclusion  was  as 
follows  [reading]  : 

For  these  reasons  I  am  of  the  opinion  that  the  Se<-retary  of  tlio  Interior  niaj 
act  independently  of  the  probate  court  and  the  guardian  of  the  hu-oniiwtont 
restricted  allottee,  and  that  you  are  not  limited  or  re-tricted  in  the  control  and 
dishursement  of  restricted  fuiuls  of  individual  Indians  of  the  Five  Civilized 
Tribes  by  the  onlers  of  such  court  or  by  its  failure  or  refusi.1  to  act,  nor  is  the 
consent  of  the  fiunrdian  necessary  thereto. 

To  hold  otherwise  is  to  reach  the  absurd  conclusion  that  the  Secretary  of  the 
Interior  in  the  exercise  of  his  jurisdiction  over  the  restricted  Indian  allottees, 
members  of  tlie  Five  Civilized  Tribes,  is  subjevt  to  the  control  of  the  probate 
courts  of  the  State  of  Oklahoult.  Such  a  situation  was  never  intended  by  Con- 
press,  is  not  justified  by  analysis  of  the  law  or  supported  by  any  authoritative 
decisions  of  the  courts. 

Thus  they  suddenly  discovered,  after  14  years  of  practice  and  for- 
mal express  regidations,  that  all  that  was  absurd  and  was  never  in- 
tended by  Congress. 

I  shoiUd  mention,  too.  that  wluitever  authority  the  county  court  of 
Oklahoma  has  o\-er  Indians  it  gets  from  Congfess  and  not  from  the 
State,  because  the  practice  had  been  and  the  regulations  had  been  that 
all  moneys  of  minor  and  incompetent  Indians  had  to  be  paid  to  the 
guardian  upon  the  approval  of  the  coimty  court.  Now  they  find  that 
that  is  al>surd. 

Senator  Wheeler.  That  law  applies  just  to  the  Oklahoma  Indians, 
does  it  not  I?    I  mean,  it  does  not  apply  to  Inditms  geneially  t 

Mr.  Waltei!.  'J'hat  applies  to  the  Fi\e  Civili/ed  Trib<>s. 

^Vllile  Mc(iiigin  was  here  and  lliat  oj)inion  was  being  prepared. 
McGugin  says  he  was  asking  Mf.  liuike  about  the  promises  which  Mr. 
Burke  had  made  to  him,  and  Mr.  Burke  told  him  he  woidd  have  to 
await  Solicitor  Booth's  opinion. 
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After  that  opinion  was  prepared,  the  rejxiilation  was  amended. 
The  re<2:iUation  was  amended  on  October  7,  1922,  and  by  the  followinpj 
November,  less  than  a  month  afterwards.  Mott,  McGu^in,  and  Ward 
were  all  back  here  in  Washin<rton,  and  they  remained  here  until  this 
pift  was  ]Mit  throiif^h.  The  negotiations,  apparently,  started  the  latter 
part  of  November  or  (he  early  part  of  December. 

Senator  La  Follette.  Of  what  year? 

Mr.  Walter.  1922.  McGuii:in's  statement  is  that  very  early  in  the 
conversation  Mr.  Burke  said  to  McGupin,  "  What  would  Iw  the  atti- 
tude of  you  as  attorney  for  Mrs.  Barnett  toward  a  distribution  of  a 
part  of  the  estate  to  some  worthy  charity,  and  takinp;  care  of  Barnett 
and  niakin*;  him  secure?  "  McGupin  said  he  replied  that  he  never 
had  been  averse  to  a  part  of  Barnett 's  estate  ffoin^;  to  charity,  and  that 
it  had  never  been  her  desire  to  ho;":  the  whole  estate. 

Mr.  Burke  then  referred  McGu«j:in  to  Ward.  Some  of  the  letters 
state  that  Ward  was  to  represent  the  bureau  and  some  of  the  letters 
state  that  he  was  to  represent  Barnett. 

Senator  La  Follette.  Some  of  what  letters? 

Mr.  Walter.  Some  of  Burke's  letters.  Sometimes  he  describes 
him  as  representino;  the  bureau  and  sometimes  he  describes  him  as 
representing;  Barnett.  Ward  w^as  under  contract  to  represent  the 
Creek  Tribe,  not  individual  Indians. 

McGu<rin  and  Ward  then  ^ot  to<j^ether  and  discussed  the  question  of 
who  would  be  a  proper  beneficiary  of  this  charity.  They  first  dis- 
cussed tribal  schools,  and  Ward  decided  that  that  would  not  do.  Then 
they  decided  the  proper  one  would  be  the  American  Baptist  Home 
Mission  Society.  Ward  acknowledges  that  he  selected  the  American 
Baptist  Home  Mission  Society  as  beneficiary  of  a  gift. 

Senator  Wheeler.  Did  he  say  why  that  was? 

Mr.  Walii:k.  They  waniecl  it  to  i!,o  to  some  Indian  purpose,  and 
the  tribe  did  not  have  very  much  money,  and  would  probably  pass 
out  of  existence  before  very  long,  and  they  hit  upon  this  one  as  the 
best  one.  That  is  the  only  explanation  for  deciding  upon  the  Baptist 
Society  as  the  proper  beneficiary  of  the  estate. 

The}'  discussed  amounts,  and  they  first  discussed  Ward's  proposal 
which^was  $700,000  to  a  school  and  $400,000  to  Mrs.  Barnett.  Mc- 
Gugin  says  he  expressed  his  willingness  to  accept  that,  but  he 
wanted  more.    He  went  to  see  Mr.  Mott  and  Mv.  Mott  said  to  him 

Senator  W^heeler.  W^ho  is  Mr.  Mott,  again? 

Mr.  Walter.  M.  L.  Mott  was  formerly  Creek  national  attorney 
many  years  ago.  He  became  acquainted  with  Mr.  Burke  when  Mr. 
Burke  was  in  Congress.  He  renewed  the  acquaintanceship  when 
Mr.  Burke  became  Commissioner  of  Indian  Afi'airs,  and  went  to  see 
him  and  said  to  Mr.  Burke  that  he  hoped  he  would  be  favorable  to 
donations  Ijy  rich  Indians  for  charitable  or  educational  purj^oses: 
and  Mott  had  been  introduced  to  McCirugin  in  Burke's  oflice  and  had 
had  a  conversation  with  him  on  the  train.  I  mentioned  all  that 
before  you  came  in.  Senator. 

Senator  Wheeler.  What  is  Mott's  business? 

Mr.  Walter.  He  is  a  lawyer,  and  he  has  an  office  at  ^luskogee, 
and  he  lives,  or  did  live,  at  Webster  Grove,  a  suburb  of  St.  Louis, 
Mo.  He  spends  a  great  deal  of  his  time  in  Washington,  or  did  at 
this  time. 
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Senator  Wheeler.  What  intei-est  has  he  in  charities? 

Mr.  AValit^ir.  Ho  is  very  imicli  interested  in  the  Creek  Tribe,  and 
he  did  not  like  Okhdionia  ^^uurdians  or  the  county  courts.  He  liad 
written  a  report  or  pamphlet  .stating  that  they  did  not  administer 
Indian  estates  properly. 

McGujrin  went  to  see  Mott,  and  Mott  told  him  that  he  had  no 
business  talking:  to  the  dejjartment  about  what  Mrs.  Burnett's  serv- 
ices to  Mr.  Barnett  were  worth,  that  he  oufilit  to  talk  to  them  about 
what  Mrs.  Barnett  would  get  if  Barnett  died  intestate,  which  was 
one-half. 

Then  McGu<rin  went  back.  If  you  will  let  me  take  the  time.  I 
will  lind  and  quote  the  exact  language.  McGugin  says  Mott  said  to 
him,  ''  Well,  the  department  is  in  mighty  poor  business,  giving  that 
woman  any  money  except  unless  they  give  her  what  .she  would  in- 
herit if  Jackson  Barnett  would  die  without  a  will."  He  said.  "  The 
department  is  recognizing  that  woman  as  tlie  dutiful  wife  of  Jackson 
Barnett,  and  there  are  no  circumstances  justifying  or  excusing  thera 
from  even  giving  her  a  penny  less  than  one-half — just  what  she 
would  inherit  if  Jackson  Barnett  would  die  intestate."  He  said, 
"They  haven't  any  business  hor.se  trading  about  amounts,  anyway." 
He  said,  "  They  ought  to  let  the  law  of  descents  and  distributions 
cover  that."    That  is  what  Mott  said. 

Senator  Wheeler.  This  is  what  Judge  Knox  in  his  decision  stated : 

At  tlie  same  time,  and  in  an  effort  to  make  this  transaction  palataltle,  a 
deservinfj  charity  was  remembered  to  the  extent  of  .$r)50,(K»0. 

Mr.  Walter.  The  first  proposition  was  $700,000  to  the  school  and 
$400,000  to  Mrs.  Barnett,  and  McGugin  expressed  his  willingness  to 
take  it,  but  then  he  went  and  talked  to  Mott,  and  he  made  this  sug- 
gestion, that  he  ought  to  talk  about  what  Mrs.  Barnett  would  get  if 
Jackson  Barnett  died  intestate.  Tlien  he  went  to  Ward  and  Burke 
and  said  that,  while  Mrs.  Barnett  was  going  to  accept  that  $400,000. 
he  did  not  think  it  was  fair,  because  she  ought  to  be  given  one-halt 
of  whatever  was  distributed. 

Senator  Wheeler.  Did  Ward  ever  get  anything  out  of  it? 

Mr.  Walter.  There  is  no  evidence  of  it. 

Senator  Wheeler.  Did  Mott  get  anvthing? 

Mr.  Walter.  $15,000. 

Senator  Wheeler.  For  what? 

Mr.  AValter.  For  that  suggestion. 

Senator  Wheeler,  What  suggestion  ? 

Mr.  Walter.  That  he  should  argue  to  the  dei)artment  on  the  basis 
that  Mrs.  Barnett  should  get  one-half  of  whatever  was  di.stributed. 

Senator  Wheeler.  From  whom  did  he  get  that  $ir>.000? 

Mr.  Walter.  From  McChigin.  As  I  sav,  McGugin  came  back 
and  presented  it  to  Ward  and  Burke,  that  Mrs,  Barnett  shoidd  get 
one-half,  saying  that  she  would,  nevertheless,  accept  $400,000,  $700,- 
000  to  go  to  the  school. 

Ward  and  liurke  tlien  notified  AfcGugin,  the  same  day,  that  they 
were  willing  for  a  distribution  on  the  basis  of  rt()-:>0.  McGugin.  very 
much  elated  at  that,  went  back  to  the  Raleigh  Hotel  and  told  Mott 
what  had  happened,  and  he  picked  Uj)  an  envelope  and  wrote  on  this 
envelope  what  amounted  to  a  promise  to  give  Mott  $15,000  if  the 
deal  went  through,     Mott  said  to  McGugin,  "  You  are  rather  liberal 
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with  me,"  but  McGugin  said,  "  No ;  I  do  not  think  so.  It  looks  like 
we  will  got  an  extra  $150,000." 

Mott  kept  that  note  until  the  deal  went  through,  and  when  Mc- 
Gugin  took  to  him  the  $15,000  he  handed  tlie  memorandum  back  for 
I  he  $15,000,  and  McGugin  then  tore  it  up  and  threw  it  in  the  waste- 
basket. 

I  examined  Mr.  Burke  and  Mr.  Ward  carefully  and  at  length  as 
to  why  that  change  was  made  from  $700,000  to  the  school  and  $400,- 
%0  to  Mrs.  Barnett,  and  neitlier  of  them  could  give  any  exjilanation. 

After  considerable  examination  of  Mr.  Burke,  I  asked  him,  '"  You 
do  not  recall  Avhy  that  change  was  made?"  He  said,  ''I  do  not 
recall ;  no,  sir." 

Senator  Thomas.  Wliere  did  McGugin  get  the  money  to  give  to 
Mott? 

Mr.  Walter.  After  the  gift  was  approved  the  bonds  were  turned 
over  and  the  $550,000  for  Mrs.  Barnett  was  taken  to  liiggs  National 
Bank  and  McGugin  got  his  directly  from  the  Riggs  National  Bank 
and  ^Irs.  Barnett  got  hers  from  the  Riggs  National  Bank,  and 
McGugin  took  off  $15,000  and  gave  it  to  Mott  personally. 

Senator  Thomas.  The  $550,000  that  was  to  go  to  Mrs.  Barnett  was 
taken  to  the  bank,  and  at  the  liiggs  National  Bank  a  trust  was 
created  of  $200,000  ? 

Mr.  Walter.  Cori-ect ;  it  was  a  simultaneous  transaction. 

Senator  Thomas.  The  balance  was  turned  over  to  Mrs.  Barnett  as 
personal,  private,  individual  funds;  is  that  correct? 

Mr.  Walter.  No;  McGugin  got  his  directly.  Mrs.  Barnett  never 
got  hers.     The  Riggs  Bank  just  handed  McGugin  his  bonds. 

Senator  WheeiJ':r.  How  much  did  he  get  ? 

Mr.  Walter.  The  testimony  is  just  a  little  bit  indefinite,  but  it 
was  about  $150,000;  of  which  he  gave  $15,000  out  of  that  to  Mott. 

Senator  Wheeler.  How  much  did  the  woman  get? 

Mr.  Walter.  That  would  leave  her  $200,000  exactly.  Mr.  Burke 
says  he  knew  nothing  of  what  McGugin  was  getting  out  of  the  trans- 
action, but  says  that  he  once  remarked  to  him  rather  facetiously  that 
he  imagined  he  was  getting  something  over  $2,500. 

As  to  how  this  result  was  obtained  the  testimony  comes  from  Ward 
alone ;  none  of  the  others  took  any  part  in  it.  Mr.  Ward  first  stated 
on  his  examination  that  he  told  Mr.  Barnett  that  his  wife  had  become 
a  factor,  and  that  it  seemed  if  any  gift  was  made  his  wife  had  to  be 
considered.  On  cross-examination  he  said  he  did  not  remember 
saying  that. 

He  also  stated  on  redirect  examination  or  on  cross  or  on  questions 
by  the  judge  that  Barnett  had  nuide — well,  the  only  testimony  of 
Ward  which  indicated  at  all  that  Barnett  had  the  thing  explained 
to  him  was  given  after  his  direct  examination  was  over,  and  in  an- 
swer to  a  question  by  the  judge.  He  then  admitted  that  Barnett  had 
no  comprehension  of  what  a  million  dollars  was. 

The  gift  was  then  taken  to  Secretary  Fall  by  Assistant  Secretary 
Goodwin.  Mr.  Goodwin  testified  that  he  looked  over  the  matter  a 
little  bit  when  the  papers  were  put  onto  his  desk,  and  that  he  then 
took  the  matter  up  to  Secretary  Fall  and  said  he  had  his  doubts 
about  the  wisdom  of  it.  The  Secretary  asked  him  what  his  doubts 
were,  and  he  said  there  were  two.     One  was  that  he  did  not  think 
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gifts  from  husbands  to  wives  or  parents  or  children  in  their  life- 
time always  worked  out  very  well;  and  the  second  was  tliat  in 
consideration  of  the  size  of  the  ^ift,  there  mi<;ht  be  unpleasant 
consequences. 

The  Secretary  replied  that  he  must  not  think  of  the  consequences, 
but  of  what  it  was  the  best  policy  to  do,  and  that  he  was  in  favor  oi 
considering  donations  for  educational  and  charitable  purposes. 
Then  he  said,  "If  you  approve  this  gift,  you  sign  in  the  place 
prepared  for  your  signatiire,"  and  that  Fail  signed,  and  he  took  the 
papers  and  went  out  of  the  room,  having  been  there  for  a  space  of 
15  minutes. 

Secretary  Fall  never  saw  Barnett.  Mr.  Goodwin  did  not  talk  to 
Barnett  except  in  a  casual  way,  seeing  him  around  the  department, 
until  this  gift  had  been  approved;  and  he  went  to  the  length  of  saying 
that  he  thouglit  Barnett  understood  what  he  was  doing,  but  he 
realized  that  Barnett  had  no  comprehension  of  what  a  million 
dollars  was. 

Senator  Wheeler.  You  know  Barnett,  do  you? 

Mr.  Walter.  Yes;  I  have  seen  him. 

Senator  Wheeler.  Has  he  been  on  the  witness  stand  in  any  of 
these  cases?  ' 

Mr.  Walter.  He  was  called  by  Judge  Knox  and  examined  at  length 
on  the  trial  in  the  New  York  case.  He  was  produced  on  that  trial 
under  a  writ  of  habeas  corpus  ad  testificandum,  and  was  in  the 
court  throughout  the  trial.  We  did  not  call  him  because  we  thought 
he  was  incompetent,  and  the  defendants  did  not  call  him.  Judge 
Knox  then  said  that  he  would  call  him  for  his  own  information,  and 
he  examined  him  at  length. 

I  had  previously  talked  with  Jackson  Barnett  on  one  occasion  at 
the  office  of  the  United  States  Attorney,  in  New  York,  when  he  was 
first  brought  up  there  for  the  trial. 

Senator  Thomas.  Is  this  testimony  a  part  of  the  record? 

Mr.  Walter.  Yes,  sir.  A  part  of  it  is  quoted  in  the  opinion  of 
Judge  Knox. 

The  suggestion  was  not  submitted  to  the  guardian,  was  not  sub- 
mitted to  the  Department  of  Justice;  nobody  in  Oklahoma  knew  any- 
thing about  it  until  after  it  was  all  over.  The  guardian  heard  of  it 
through  the  newspapers.  The  Oklahoma  court  then  directed  the 
guardian  to  take  proceedings  to  stop  payment  of  these  funds,  and 
the  county  court  directed  the  guardian  to  anply  to  the  superintendent 
of  the  Five  Civilized  Tribes  for  $5,000  ot  Barnett's  money  for  ex- 
penses of  legal  proceedings  to  recover  the  fund,  which  the  superin- 
tendent refused  to  turn  over. 

Senatf)r  Whrkleh.  Here  are  the  questions  and  answers  on  the 
examination.     [Reading:] 

Q.  What  do  yovi  want  to  do  with  that  sclioul  wIr-ii  vou  i\  r'!  A.  Well,  lliey 
say  they  are  neiiiK  to  let  them  have  tlie  money. 

Q.  That  is  what  who  said.— A.  Me(;us;in. 

Q.  To  let  tliem  liave  the  money  wlion  you  die? — A.  Yes. 

Q.  And  wliat  about  the  money  while  you  are  aliveV — \.  I  am  Koiny  to  keep 
It  and  eat  ott  it. 

Q.  What  was  that?— A.  I  am  Roing  to  keep  it  and  eat  off  It  all  the  time 
while  I  live. 

Q.  Do  you  know  when*  that  money  is  now? — A.  No. 
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Q.  Did  you  ever  make  a  gift  to  this  school,  sign  any  papers  about  the 
school,  giving  them  the  money  after  you  died? — A.  I  do  not  know. 

Q.  Do  you  remember  having  signed  any  papers? — A.  I  do  not  know. 

Q.  Well,  would  you  like  to  give  some  money  to  some  school  here  in  New  York 
for  children? — A.  I  do  not  know. 

Q.  Well,  if  there  wiis  a  good  school  here  in  New  York  to  take  care  of  poor 
children? — A.  Yes. 

Q.  Would  you  like  to  help  that  school? — A,  I  do  not  know. 

Q.  Would  you  like  to  do  something  for  some  hospital  here  in  New  York 
where  they  tiike  care  of  poor  children?  Would  you  like  to  give  some  of  your 
money  when  you  die  (o  some  school  or  hospital  here  in  New  York? — A.  Nodding 
atfirmMtively. 

Q.  You  would? — A.  Yes,  when  I  die. 

Q.  Do  you  like  children? — A.  Yes. 

Q.  Do  you  want  to  do  something  for  Indian  children? — A.  What? 

Q.  Do  you  want  to  do  something  for  Indian  children? — A.  When  I  die  that 
is  what  they  say. 

Q.  What  was  that,  when  you  die  they  say? — A.  Yes. 

Q.  Would  you  like  to  do  .sometliing  for  Indian  children  now  if  you  did  not 
need  all  your  money,  would  you  like  to  give  some  of  your  money  to  help  Indian 
children? — A.  I  do  not  know. 

Mr.  Walter.  Barnett  was  not  in  Washinfjton  ^t  the  time  Ward 
and  IMcGiiiiin  aejreed  on  the  beneficiary  and  the  amount.  It  was 
after  that  af;reement  had  been  reached  that  McGugin  tele<;raphed  to 
his  partner  to  have  ^Nlrs.  Barnett  and  Barnett  broii<!;ht  on  to  Wash- 
injrton,  and  it  was  here  that  Ward  then  prepared  the  thumb-marked 
letter  on  which  the  fjift  was  made,  and  also  prepared  his  report. 
They  are  both  so  lon<^  that  I  can  not  stop  even  to  summarize  them, 
except  to  say  that  from  two  or  three  of  Fall's  statements,  from  the 
languafje  contained  therein  and  through  a  report  of  Ward,  the  men- 
tal condition  of  Barnett  was  entirely  glossed  over.  I  think  one  might 
have  read  that  report  without  realizing  that  Barnett  was  really 
mentally  incompetent. 

I  might  mention  also  that  Ward  stated  in  his  report  that  slie, 
referring  to  Mrs.  Barnett,  was  an  adventuress  of  the  most  dangerous 
type;  that  if  Barnett  had  not  been  wealthy,  she  would  not  have 
married  him. 

Senator  Wheeler.  Whose  statement  is  that? 

JMr.  Walter.  That  is  Ward's  statement  in  his  report  of  this  gift. 

While  the  gift  was  under  consideration,  Mr.  Burke  requested  the 
cashier  at  Muskogee  to  send  him  $51,000  of  Barnett's  money  by  check 
payable  to  Jackson  Barnett.  The  cashier  down  there  declined  on  the 
ground  that  he  did  not  have  authority  to  pay  money  directly  to  an 
incompetent.  After  that  they  directed  the  cashier  to  send  up  the 
remaining  balance  of  cash  to  Barnett's  account,  and  the  money,  after 
it  was  sent  here,  was  invested  in  bonds,  and  then  those  bonds  were 
distributed  as  a  part  of  this  $1,100,000. 

Senator  Wheeler.  You  say  "  they  directed."  Whom  do  you 
mean  ? 

Mr.  Walter.  What  is  that? 

Senator  Wheeler.  You  say  they  directed  the  cashier  to  send  up  the 
cash  balance.     Who  so  directed? 

Mr.  Walter.  Burke  and  Ward,  because  Ward  was  here  and  was 
writing  a  great  many  of  Burke's  letters.  Burke  and  Ward  directed 
the  cashier  to  send  the  money  here,  and  it  was  inve.sted  by  Burke 
and  Ward  recommending  it  to  the  Secretary  of  the  Interior,  in 
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Liberty  Bonds  for  Barnett,  in  order  to  make  up  the  $1,100,000  which 
had  been  a<;reed  upon. 

I  tliink  I  had  started  on  what  happened  after  the  gift  had  been 
ronsununated  and  tlie  guardian  learned  of  it  and  the  county  court 
had  given  instructions  to  set  it  aside,  and  lie  couhl  not  get  any  money 
for  tiie  purpose.  Tiie  guardian  also  directed  a  communication  to  the 
Secretary  ol"  the  Interior,  asking  him  to  rescind  his  action,  which  the 
Secretary  refused  to  do.  Then  they  got  O'Hornett,  the  guardian,  to 
resign. 

Senator  LaFollette.  Who  got  him  to  resign? 

Mr.  Waltkk.  Mr.  Burke.  Mr.  Ward,  Mr.  Booth,  and  Mr.  Graves, 
who  was  then  an  assistant  to  the  Attorney  General,  or  in  the  United 
States  attorney's  office  at  Muskogee. 

Senator  AViieelek.  Why  do  you  3ay  they  got  him  to  resign? 

Mr.  Walter.  In  November,  1923,  Ward  and  Booth,  who  had  been 
Solicitors  of  the  Interior  Department,  had  written  this  opinion  on 
the  basis  of  which  the  regulations  had  been  changed.  Then  Mr. 
Booth,  I  think,  was  appointed  special  assistant  to  the  Attorney 
General,  and  was  working  out  in  Oklahoma ;  so  that  Ward  and 
Booth,  together,  wrote  jointly  to  Mr.  Burke. 

You  will  remember  Mr.  Booth  had  previously  rendered  an  opinion 
that  they  could  act  without  any  guardian;  but  now,  after  the  gift 
was  made,  they  undertake  to  represent  the  guardian;  so  that  they 
can  act  without  interference  of  the  county  court  or  guardian.  The 
guardian  was  not  avei-se  to  reasoning,  but  he  insisted  that  the  ^uc- 
ces.sor  should  be  appointed  so  that  he  could  account  to  his  successor, 
and  therefore  Booth,  Ward,  and  Burke  agreed  that  his  successor 
should  be  appointed.  They  .suggested  for  the  guardian  Orlando 
Swain,  and  the  county  judge  refused  to  appoint  him.  Then  they 
.^iuggested  Elmer  S.  Bailey,  who  was  a  personal  friend  of  AVallen :  so 
that  Burke  and  Bailey  agreed  that  he  was  a  suitable  man,  and  they 
all  agreed  that  he  was  the  one  the  count}^  court  should  appoint. 

Senator  Wheeler.  Who  was  Bailey? 

Mr.  AValtp:r.  He  was  this  man  who  was  then  appointed  as  the 
successor  of  O'Hornett  as  guardian. 

Senator  Wheeler.  What  was  his  business? 

Mr.  AValter.  I  really  do  not  know.  As  soon  a^  he  was  appointed, 
Ward  and  Booth  suggested  to  Mr.  Burke  that  Bailey  and  his  counsel 
be  called  to  Washington  for  a  talk  so  that  they  might  be  duly  im- 
pressed with  the  Washington  influences  and  against  the  influences 
of  Oklahoma.  They  were  tiot  called  to  Washington,  but  were  called 
to  Muskogee,  and  Mr.  Mott  was  there,  and  Mr.  Mott  and  SujH'r- 
intendent  Wallen  told  the  new  guardian  and  his  attorney  what  they 
wanted,  namely,  four  things.  They  wanted  the  order  reinstated 
granting  $2,500  a  month  allowance  to  Barnett;  they  wanteil  the 
back  allowance  paid  up,  the  amount  having  been  .suspendetl  after 
this  gift  was  made;  they  wanted  a  suit  brought  in  the  Federal  court 
of  Muskogee  to  enjoin  the  commissioner  from  making  any  further 
di.stributi<m  of  Barnett's  money  dismissed. 

The  guardian  did  not  accede  to  that.  Superintendent  Wallen 
then  apj)eare(l  before  the  county  judge  and  nskeil  for  the  order,  and 
he  .said  he  would  not  do  it  in  the  absence  of  any  .showing,  but  woidd 
make  the  order  when  propei-  proof  was  given. 
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As  they  left  the  courtroom  Superintendent  Wallen  told  Mr. 
Bailey  he  would  have  a  personal  friend  of  his  ^o  to  the  judfije  that 
nij^ht  and  <ret  him  to  chanj^e  hi.s  attitude.  The  friend  did  call  on 
the  judge  that  nij?ht,  but  the  friend  did  not  clianfjje  his  attitude. 
So  that  I  mention  that  to  show  that  after  they  had  taken  the  posi- 
tion with  the  purpose  of  this  gift  that  they  had  a  right  to  make  this 
gift,  they  go  back  to  the  county  court  and  beg  the  court  to  make  an 
allowance  for  Jackson  Barnett  because  they  are  apparently  now 
afraid  to  pay  money  directly  to  Barnett. 

In  the  meantime  Mrs.  Barnett  had  taken  Barnett  to  California 
and  established  a  home  there. 

Senator  AVheeler.  Was  any  of  this  money  paid  to  Bamett  di- 
rectly ? 

Mr.  Walter.  Any  of  this  $1,100,000? 

Senator  Wheelek.  No;  when  these  allowances  were  made,  was 
any  of  that  money  paid  to  Barnett  directly? 

Mr.  Walter.  The  method  while  the  guardian  was  functioning  was 
for  the  guardian  to  get  the  money  from  the  superintendent,  deposit 
it  in  his  own  bank  account,  and  then  eitlier  hand  Barnett  tlie  money 
as  he  needed  it  or  go  to  the  bank  and  have  it  charged  to  the  guard- 
ian's account. 

Then  they  stopped  paying  to  the  guardian  in  Oklahoma — they 
would  not  pay  money  to  the  guardian,  and  I  think  for  a  while  they 
paid  directly  to  Barnett ;  and  then  they  held  them  up ;  and  then  they 
went  out  to  California  and  got  a  guardian  appointed  for  Barnett 
in  California,  and  after  that  the  Interior  Department  paid  money  to 
the  California  guardian  for  quite  a  considerable  period  of  time  after 
they  got  the  appointment  made  in  California. 

Senator  Whepxer.  Who  got  that  appointment  made  in  California  ? 

Mr.  Walter.  M.  L.  Mott  was  the  lawyer  who  did  it.  The  petition 
was  presented  by  Mrs.  Barnett,  and  she  was  appointed  guardian  of 
his  person;  and  a  trust  company  was  appointed  out  there  guardian 
of  his  estate.  The  trust  company  subsequently  resigned  when  they 
decided  to  bring  a  suit  to  set  aside  tliese  trusts,  and  the  California 
court  then  appointed  a  guardian  for  his  funds. 

Senator  Thomas.  Does  that  guardianship  still  stand? 

Mr.  Walter.  So  far  as  I  know.  My  opinion,  which  may  or  may 
not  be  correct,  is  that  they  are  not  paying  to  the  California  guardian 
ihere  but  are  paying  to  Jackson  Barnett  direct. 

In  the  summer  of  1923,  before  any  suit  had  been  brouglit  to  set 
aside  these  gifts,  Mrs.  Barnett  telegraphed  to  Mr.  Mott  that  Barnett 
was  seriously  ill  and  to  come  on  at  once.  Mr.  Mott  went.  Barnett 
was  at  the  railroad  station  to  meet  him.  He  then  telegraphed  to  Mr. 
Booth,  who  was  then  in  either  Arlcau'^as  or  Oklahoma  on  Govern- 
ment business,  "  Barnett  seriously  ill.  Representative  of  the  Govern- 
ment had  better  (ome  at  once."  Booth  <rot  to  California  in  a  few 
days.  Barnett  had  recuperated  again.  That  night  Mrs.  Barnett  told 
Mr.  Booth,  who  was  a  special  assistant  to  the  Attorney  General  in 
charge  of  Indian  cases,  that  Barnett  wanted  to  make  a  will. 

Mr.  Mott  said  he  sat  down  on  the  front  porch  while  Mrs.  Barnett 
and  Mr.  Booth  sat  inside  and  discussed  the  will  Barnett  wanted  to 
make. 

Booth  testified  that  the  next  day  he  took  Barnett  down  to  his  hotel 
and  talked  to  him — had  several  conversations  with  him.     Then  he 
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prejiared  Ji  will  in  whicli  these  drifts  were  ratified,  approved,  and 
alHinu'd,  with  liic  provision  that  if  they  were  set  asitle  by  any  court 
as  invalid  then  and  in  tliat  event  the  testator  bequeatlied  ^o^U.OOO  to 
Mrs.  liarnett  and  $550,000  to  the  American  Baptists,  the  bequests  to 
lapse  if  the  trusts  were  sustained. 

Mr.  Booth,  in  testify inj(,  was  unable  to  state  where  that  will  was 
executed  or  who  the  witnesses  to  it  were.  He  said  he  thought  it  was 
either  the  United  States  attorney's  office  or  the  office  of  tlie  trust  com- 
pany. 

It  has  been  discovered  that  as  a  matter  of  fact  the  will  was  executed 
before  the  deputy  clerk  of  the  Federal  Court  for  the  Southern  Dis- 
trict of  California.  He  testified  that  Mr.  Booth  walked  in  there  with 
Barnett  one  morning  and  entered  the  court  room  as  he  was  about  to 
open  court  and  said :  "  Here  is  Mr.  Barnett  and  he  wants  to  make  a 
will." 

The  Federal  clerk  asked  Barnett  if  he  wanted  to  make  a  will,  and 
and  Barnett  did  not  say  anything;  that  Mr.  Booth  rcplictl  that  his 
department  looked  after  Indian  affairs;  that  Mr.  Booth  thereupon 
took  Barnett's  thumb  and  inked  it  from  the  bottle  and  the  thumb 
pad  and  put  it  on  the  will. 

Nothing  was  said  to  Barnett  as  to  what  the  instrument  was  or  what 
it  contained.  That  is  the  way  the  will  was  executed.  That  was  in 
1920.     The  guardian  in  Caliiornia  was  appointed  in  1924. 

Senator  Pine.  May  I  interrupt  ?  Did  the  will  dispose  of  any  other 
property  than  that  involved  in  the  gifts? 

Mr.  VVai.teh.  It  gave  all  the  rest  of  the  property  to  Mrs.  Barnett. 

Senator  Thomas.  Is  there  a  copy  of  (he  will  in  the  record? 

Mr.  WAi/rEU.  I  am  (piite  suie  there  is. 

Senator  Pine.  Did  he  have  ccmsiderable  property  other  tlian  that 
in  the  gifts  at  the  time? 

Mr.  AValter.  He  owned  the  allotment.  There  wns  also  quite  a 
substantial  accumulation  in  addition. 

Mr.  Glavis.  Do  vou  know  whether  Mr.  Mott  at  that  time  had  a 
contract  with  Mrs.  liarnett  for  half  of  anythinir  slic  recovered? 

Mr.  Wai/h-.r.  I  do  not  know  what  contract  Mi'.  Mott  had.  He  tes- 
tified that  he  was  her  attorney. 

In  January,  1925,  this  -uit  in  New  York  was  commenced.  It  is  a 
suit  by  Jackson  Barnett,  by  Elmer  S.  Bailey  as  his  next  friend. 

Prior  to  the  commencement  of  the  suit  Bailey  had  retained  as  his 
attorneys  Hummer  and  Foster,  of  Henryetta,  C)kla.  Tiiey  had  asso- 
ciated with  them  at  that  time  Cochran  and  Ellison,  of  Okmulgee, 
Okla.,  and  also  McCrory  and  Monk,  of  Okmulgee,  Okla..  who  had 
been  acting  for  Barnett  while  it  was  occurring,  and  those  gentlemen 
were  retained  at  the  time  when  this  suit  in  New  York  was  brought. 

Prior  to  tiie  bringing  of  the  suit  Mr.  Cochinn  and  Mr.  Foster 
presented  the  matter  to  the  Secretary,  who  at  that  time  I  believe  was 
Mr.  Work,  and  they  recpiested  his  aid  and  cooperation;  and  they 
asked  for  the  use  or  funds  of  Barnett  with  which  to  ])rosecute  the 
suit;  and  that  was  refused. 

Si'iiator  Thomas.  At  the  time  this  suit  w:is  instituted,  at  []\v  time 
yoiii-  linn  became  interested,  tell  the  conunittee  about  the  under- 
standing with  I'elation  to  fees. 

Mr.  AV'Ai/rEi{.  'i'he  iiiuN'rstanibng  with  my  lirm  ^ 

Senator  Thomas.  Yes. 
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Mr.  Walter.  At  the  first  retainer  I  do  not  tliink  anything;  definite 
was  said.  Subsequently  it  was  aj^reed  that  my  firm  would  r(;ceive 
one-third  of  whatever  allowance  was  made  by  the  court. 

Senator  Thomas.  Wliat  contract  was  in  existence  at  that  time  for 
attorney's  fees? 

Mr.  Walter.  None  that  I  know  of  at  that  time. 

Senator  Thomas.  Do  you  know  of  any  now? 

Mr.  Walter.  I  know  now  that  Hununer  and  Foster  were — I  be- 
lieve I  am  right  in  saying  that  the  contract  was  made  in  December, 
1924.  That  contract  was  then  in  existence  between  Bailey  as  guar- 
dian and  Hummer  and  Foster. 

Senator  Thomas.  Tell  the  committee  about  that  contract,  please. 

Mr.  Walter.  It  was  a  contract  between  Bailey  as  guarduin,  and 
Hummer  and  Foster,  approved  by  the  county  court.  It  provided  that 
the  attorneys  should  receive  40  per  cent  of  any  recovery. 

Senator  Thomas.  What  you  were  seeking  to  recover  was  $500,000? 

Mr.  Walter.  The  contract  was  to  include  the  one  million  one 
hundred  thousand. 

Senator  Thomas.  Forty  per  cent  of  that? 

Mr.  Walter.  Yes,  sir. 

Senator  Thomas.  In  other  words,  you  were  interested  in  setting 
aside  contracts  wherein,  if  successful,  the  attorneys  would  receive 
40  per  cent  of  eleven  hundred  thousand  dollars,  which  would  be  ap- 
proximately half  a  million.    Is  that  correct? 

Mr.  Walter.  If  your  mathematics  are  correct,  your  statement  is 
correct. 

Senator  Thomas.  Of  which  your  firm  was  to  receive  one-third  ? 

Mr.  Walter.  We  were  not  in  any  case  except  the  New  York  case 
relating  to  the  gift  to  the  Baptists. 

Senator  Pine.  How  many  years  were  you  engaged  in  setting  aside 
that  particular  gift? 

Mr.  Walter.  Exactly  four  years — that  is,  my  firm.  Hummer  and 
Foster  had  been  engaged  in  it  for  nearly  six. 

As  I  say,  they  had  requested  the  Secretary  of  the  Interior  to  aid 
them.  He  had  refused.  They  had  requested  funds  of  Barnett  and 
he  had  refused. 

In  January,  1925,  there  was  this  investigation  by  the  House  com- 
mittee and  the  majoritj'^  report  of  that  committee  adverted  to  these 
law  suits,  and  stated  that  it  would  be  very  proper  for  the  Secretary 
of  the  Interior  to  permit  part  of  Barnett's  funds  to  be  used  in  the 
prosecution  of  those  suits  so  that  the  question  might  be  thoroughly 
tried  out. 

Despite  that  recommendation  of  the  congressional  committee,  the 
Secretary  of  the  Interior  refused  steadfastly  and  repeatedly  to  per- 
mit any  part  of  his  funds  to  be  used. 

Tlie  Secretary  of  the  Interior  also  wrote  to  Attorney  General 
Stone  and  asked  him  to  refuse  assistance  to  Hummer  and  Foster,  and 
to  the  guardian  in  taking  any  steps  to  set  aside  the  gifts. 

Senator  La  Follette.  Is  that  letter  in  the  record? 

Mr.  Walter.  Yes,  sir. 

Senator  Wheeler.  This  is  a  copy  of  the  letter  that  I  have  before 
me,  dated  February  9,  1924.     [Reacling:] 

My  Dh\r  Mr.  Secretary:  I  have  the  honor  to  ncknowlcHlKe  receipt  of  your 
letter  of  the  7th  instant,  relative  to  the  matter  of  the  dispo.sition  of  the  funds 
of  Jackson  Barnett,  a  full  blood  Creek  Indian,  incompetent. 
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In  view  of  the  circumstances  of  this  case.  I  <lo  not  feel  that  I  can  arbitrarily 
refuse  the  rtKjUfst  of  Messrs.  Hummer  and  Foster,  attorneys  for  the  guardian 
of  Jackson  Barnett,  without  first  having  an  o|)ijort unity  to  consiih'r  the  authority 
by  which  the  funds  of  the  estate  of  this  Indian  were  distrilmtol. 

Afti'i*  a  careful  consideration  of  all  the  facts  in  this  case,  yathcnd  from  the 
files  of  this  department,  the  law  and  evidence  as  driven  by  the  representatives 
of  your  department  at  the  recent  hearings  before  the  House  Subcommittee  (m 
Indian  Affairs,  together  with  the  statements  contained  in  the  letter  of  ^lessrs. 
Hummer  and  Foster,  it  seems  to  me  that  the  distribution  of  this  $l,lU.J.(t(J()  was 
euirely  unauthorized,  and  that  it  is  the  duty  of  the  Government  as  guardian 
of  this  incomiK'tent  Indian  to  use  its  best  efforts  to  assist  in  rvcovering 
the  same.  I  may  be  laboring  under  a  misapprehension  of  the  law  or  of  the 
facts  and  wi.sh  that  you  would  submit  to  me  as  s<M)n  as  possible  a  stattment  of 
the  facts  leading  up  to  the  making  of  these  gifts,  and  of  the  law  authorizing  the 
same. 

Respectfully, 

Harlan  F.  Sto.ne,  Attorney  Ocnrral. 

Senator  La  Follette.  Is  the  letter  in  the  record  written  by  the 
Secretary  of  the  Interior  to  the  Department  of  Justice  to  which  this 
referred? 

Mr.  Walter.  Yes,  sir. 

Senator  La  Follette.  I  would  like  to  have  that  incorporated  in  the 
record  here. 

Mr.  Walter.  [Reading:] 

FtnBUARY  7,  1925. 
The  Attokney  Genbhial. 

My  Deau  Mr.  Attorney  General:  Reference  is  made  herein  to  your  letters 
of  January  24  and  February  7,  1925.  relative  to  the  request  of  Messrs.  Hummer 
and  Foster,  Henryetta,  Okla.,  attorneys  for  Elmer  S.  Bailey  by  appointment  of 
the  county  court  of  Okmulgee  County,  Okla..  of  the  person  ami  estate  of  Jackson 
Barnett,  for  the  cooperation  and  assistance  of  your  (h'partnient  with  them  in 
litigation,  (jurst  oning  the  validity  of  a  certain  distr.ltution  made  of  I  nited 
States  Liberty  loan  bonds  of  the  par  value  of  ."fl.lliO.OdO  out  of  the  estate  of 
Jackson  Barnett,  which  distribution  had  been  made  by  this  department  upon  the 
request  of  Jackson  Barnett. 

The  matter  has  bien  fully  consdered  in  this  department,  and  I  see  no 
reason  why  your  department  should  assi.st  the  above-named  Klmer  S.  Bailey, 
or  his  attorneys,  in  litigation  to  invalidate  the  action  taken  by  this  depart- 
ment in  relation  to  the  above-mentioned  disposition  of  Liberty  loan  bonds 
out  of  the  Jack.son  Barnett  estate. 

It  is,  therefore,  requested  that  you  decline  the  above-mentioned  request  of 
Messr.s.  Hummer  and  Foster,  attorneys  for  Elmer  S.  liaih-y.  to  assist  them  in 
Jitigation  which  they  have  instituted  in  the  Jackson  Barnett  matter. 

A  copy  of  my  letter  of  January  27.  192."».  to  Hummer  and  Foster.  <leelining 
to  authorize  use  of  the  funds  of  Jackson  Barnett  to  ilnan<-e  the  litication  is 
Inclo.sed  for  your  information.  The  suits  recently  instituted  by  E  nier  S. 
Bailey  in  tlie  District  of  Coliunbia  against  the  Uiggs  National  Bank,  .nnd  in 
New  York  against  the  B.iptist  Home  Mi.ssion  Society  and  the  E(|uitab  e  Triist 
Co.  of  New  York  referred  to  in  .vour  letter  have  been  the  subject  of  conferences 
In  lbs  department  with  attornc>s  rei)reseiiting  the  al)ove-mentioned  institu- 
tions and   a   rei)resenlative   from   your   deparlnienl. 

A   further  letter  will   be  sent   to  you.  and   therewith   will  be  sent   for  your 
further    information    copies    of    corresiwndence.    reiMtrts,    and    paiKTs    relative 
to  the  matters  involved. 
Very  tndy  yours. 

HruEBT  Work. 

Senator  Wjieklkr.  After  Secretary  Work  received  the  letter  from 
Attorney  General  Stone,  what,  if  aijythin«:,  did  ho  do  about  it? 

Mr.  Walter.  A  very  elaboralo  iiieiliorandiiiu  of  law  and  facts  was 
prepared  in  the  oflice  of  the  Hiiroau  of  Indian  .Vtrairs,  with  the 
a.ssistance  of  Mr.  Ko^rer.s,  coun.scl  for  the  (hdeinhmts  in  the  New 
York  ca.se,  and   was  submitted   to   the    Dep.-utmeut    of  .lusticc.      I 
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think  that  was  delayed  until  as  late  as  the  foUowin*;  September, 
the  letter  of  Attorney  General  Stone  beinor  sent  in  February  of  1925. 

Senator  Whkkler."  What  hai)pene(l  after  that? 

Mr.  WALTi-ai.  In  the  meantime  the  Department  of  .histice  had 
filed  an  answer  in  a  suit  brou^dit  in  New  York  by  Mrs.  Harnett 
to  establish  the  validity  of  the  tiust.  which  answer,  while  somewhat 
ambitious,  looked  as  [f  the  Department  of  Justice  was  still  stand- 
ing' with  the  Department  of  the  Interior  in  seekinf?  to  sustain  the 
<:^ifts.  So  that  at  that  time,  April,  11)25.  it  looked  as  if  the  Depart- 
ment of  Justice,  as  well  as  the  Department  of  the  Intcrioi-,  was 
against  us. 

Senator  Pine.  Justice  Stone  had  said  that  it  should  be  presented 
to  the  court,  had  he? 

Mr.  AValter.  He  said  it  was  his  attitude  that  the  Government 
should  assist  in  recoveriujj;  the  money.  But  nothing  was  done  by 
the  Department  of  Justice  to  that  end  until  the  following  No- 
vember, neai-ly  a  year  iatci'.  They  then  did  intervene  in  tiie  litiga- 
tion in  Oklahoma  which  had  been  started  in  an  effort  to  block  the 
prosecution  of  the  suit  in  New  York ;  and  then  in  the  following  Jan- 
uary, 1926.  they  intervened  in  the  case  in  New  York. 

Senator  Pine.  At  the  time  Justice  Stone  wrote  the  letter  that 
you  have  read,  who  was  Assistant  Attorney  General  having  charge 
of  the  i)ublic  lands  division? 

Mr.  Walter.  Ira  K.  Wells.  And  in  ^larch.  1925.  he  submitted 
to  Mr.  Sargent  a  12-page  memorandum  which  is  not  in  the  record, 
in  which  he  stated  that  he  did  not  believe  that  the  Department  of 
Justice  in  good  conscience  could  endeavor  to  sustain  the  action 
of  the  Secretary  of  the  Interior  in  making  the  gifts;  and  he  recom- 
mended that  the  Department  of  Justice  intervene  in  the  name  of 
the  department  in  the  pending  suits  and  assert  the  invalidity  of  the 
acts  of  the   Secretary   in   making  and   approving  thos<^   gifts. 

I  believe  Mr.  Wells  is  now  judge  of  the  district  court  in  Porto 
Rico. 

Senator  Pine.  And  Mr.  Pannenter  was  not  connected  with  the 
Department  of  Justice  at  that  time? 

Mr.  Walter.  No.  sir:  not  so  far  as  I  know. 

Senator  Pine.  And  I  had  l>ecome  a  Senator  March  4  of  that 
year. 

Mr.  Walter.  The  letter  of  Attorney  General  Stone  is  February 
7,  1925.  The  memorandum  of  Assistant  Attorney  (ileneral  Wells  is 
dated  in  March.  1925. 

The  Department  of  the  Interioi-  also — well,  I  will  not  i)ut  it  that 
way.  but  I  will  say  this,  that  a  prohibition  case  was  started  in  the 
circuit  court  of  Oklalioma  in  the  name  of  R.  B.  Drake. 

Seiuitoi-  Wheeler.  What  kind  of  a  case? 

Mr.  Walter.  A  proceeding  for  a  writ  of  ]:)rohibition  was  started 
by  R.  B.  Diake.  which  was  brought  by  him  as  next  friend  of  Barnett 
against  the  guardian  and  the  county  judge  to  prohibit  tiiem  from 
interfering  with  any  funds  of  Jackscin  Barnett  either  then  or  there- 
tofore in  the  hands  of  the  Secretary  of  the  Interior. 

'Hie  American   Baptist  Home  Mission   Society  intervened  in  the 
case  and  asked  the  same  relief,  the  object,  of  course,  being  to  pro- 
hibit the  pro.secution  of  this  New  York  suit. 
26465— 29— I'T  3 11 
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The  Supreme  Court  of  Oklahoma  denietl  the  application  for  the 
writ  of  pi-ohibition. 

The  Bapti-ts  and  Mott  and  Mrs.  Bamett  and  Mr.  Rogers  and 
Mr.  Lytic,  piirportin;;  to  repres^ent  Barnctt.  also  started  proceedings 
in  the  county  case  t(i  vacate  this  appointment  of  O'Hornett  and 
Bailev  as  «rua!dians  u|)i)n  various  ^M-<>unds. 

Thev  wtM-e  defeated  all  the  way  uj)  to  the  Supreme  Court  of 
Oklahoma,  and  the  court,  after  the  trial  of  the  New  York  case  but 
before  it  was  decided,  vacated  the  appointment  on  the  ground  that 
an  order  had  been  entered  in  vacation  instead  of  in  term  time,  which 
was  the  sole  point  of  the  decision. 

In  addition  to  the  progi-ess  in  New  York,  the  activities  in  Okla- 
homa, and  that  prohibition  (a.sc.  and  the  attack  on  the  guardianship, 
which  was  exceedingly  voluminous,  prolonged,  and  ditlicnlt.  the 
interventi(m  of  the  Department  of  Justice  precipitated  a  controversy 
between  Mr.  Parmenter  and  Mr.  Burke.  Mr.  Parnienter  for  the 
Department  of  Ju.stice  insisted  that  Drake,  the  chief  probate  attorney 
appearing  in  that  case  as  the  next  friend  of  Jackson  Barnett.  should 
start  a  suit  for  the  recovery  of  monej^  from  Jackson  Barnett,  should 
withdraw,  and  Mr.  Burke 

Senator  Whkeler.  Who  was  Drake? 

Mr,  Walter.  He  was  the  chief  probate  attorney  and  the  super- 
vising attorney. 

Senator  Wiieeleij.  For  the  Interior  Department? 

Mr.  Walter.  For  the  Interior  Department. 

Senator  Wheeler.  For  the  Indians? 

Mr.  W^ALTER.  They  were  appointed  by  the  Interior  Department 
as  a  sort  of  a  representative  of  the  department  as  to  proceedings  in 
the  county  courts  in  Oklahoma.  As  I  understand  it.  they  have  a 
-ort  of  roving  commission  to  see  that  the  county  courts  protect  the 
Indians.  That  is  the  way  I  would  exi)ress  it:  but  they  are  under 
the  jui'isdiction  of  the  Secretary  of  the  Interior. 

Senator  Wheeler.  And  he  appeared  in  coint  down  there  as  the 
next  friend  of 

Mr.  Walter.  Of  Jackson  Barnett. 

Senator  Wheeler.  Yes. 

Mr.  Walter.  In  a  proceeding  the  object  of  which  was  to  stop  a 
'^uit  for  the  recovery  of  money  for  the  benefit  of  Jackson  Barnett. 
Mr.  Burke  promised  Mr.  Parmenter  that  he  would  instruct  Drake  to 
withdraw  from  that  ca.se:  and  at  that  lime,  afterwards,  about  the 
same  time  that  Mr.  Parmenter  did  instruct  Drake  to  withdraw,  he 
write  to  Mr.  Rogers,  the  counsel  in  the  case : 

Wo  think  that  pos.slbly  a  protest  on  tlie  part  of  lln'  iitt»uiu>y.s  repri'senting 
Harnett  in  the  American  Baptist  Society  against  permitting  Draiio  to  wlttidraw 
would  appeal  to  the  court,  and  they  minht  refus«»  him  to  do  so. 

Unless  there  is  some  question,  I  think  that  completes  all  we  have 
except  for  a  host  of  details  which  it  is  almost  impossible  to  keep  in 
mind. 

The  Chairman.  Are  there  any  further  questions? 

Senator  Pine.  What  is  the  effect  of  the  decision  ot  ihc  imiii  m 
the  case?     What  elfcct  has  it  on  the  gifts? 

Mr.  Walter.  The  decision  of  the  New  York  com  t  ( 

Senator  Pine.  Ye.s,  sir. 
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Mr.  Walter.  It  brings  back  Jto  Barnett  ownership  the  funds  which 
were  given  away. 

Senator  Pine.  And  places  it  in  whose  hands? 

Mr.  Walter.  In  the  hands  of  the  Secretary  of  the  Interior  as 
guardian  of  Jackson  Barnett.. 

Senator  Pine.  To  be  used  for  his  use  and  benefit. 

Mr.  Walter.  Correct. 

Senator  Thomas.  Add  to  the  $550,000,  approximately  $130,000  in- 
terest. That  would  come  back  to  the  Secretary  as  restricted  funds 
under  this  decision,  less  attorneys'  fees  to  be  paid  the  attorneys. 

Mr.  Walter.  Correct. 

Senator  Thomas.  The  New  York  court  made  an  allowance  of 
25  per  cent,  if  I  remember  correctly. 

Mr.  Walter.  Twenty-five  per  cent,  plus  $10,000. 

Senator  Thomas.  Twenty-five  per  cent  of  the  $550,000  plus  $130,000 
interest  would  make  $175,000,  and  plus  the  10.000  according  to  j'our 
figures  would  make  $185,000  to  come  out  of  that  fund  to  be  paid  as 
attorneys'  fees,  and  Jackson  Barnett,  under  the  order  of  the  court, 
would  receive  this  sum,  less  that  amount.    Is  that  correct  ( 

Mr.  Walter.  The  Secretary  of  the  Interior  will  receive  it  for  him. 

Senator  Wheeler.  What  about  Mrs.  Barnett's  money?  Did  she 
get  her  money? 

Mr.  Walter.  $200,000  was  placed  in  trust  with  the  Riggs  National 
Bank. 

Senator  Wheeler.  Yes. 

Mr.  Walter.  The  suit  is  still  pending.    That  has  not  been  tried. 

Senator  Wheeler.  The  suit  is  still  pending  to  set  that  aside  ? 

Mr.  Walter.  To  set  aside  that  gift.  I  am  not  familiar  with  it. 
I  am  not  counsel  in,  and  I  am  not  familiar  with,  the  other  ca.se  relat- 
ing to  what  she  got  and  invested  in  California,  or  what  McGugin  got 
and  what  Mott  got. 

Senator  Wheeler.  She  got  a  certain  amount  of  bonds,  which  were 
turned  over  to  her  at  the  time? 

Mr.  Walter.  Absolutely. 

Senator  Wheeler.  In  addition  to  the  $200,000  that  was  put  in 
trust  at  the  Riggs  National  Bank? 

Mr.  Walter.  Correct;  and  the  remaindermen,  under  the  trii.st  with 
the  Riggs  National  Bank,  are  Mrs.  Barnett  and  her  daughter. 

Senator  Wheeler.  How  is  that? 

Mr.  Wal'i-er.  The  remaindermen,  the  people  who  will  get  the 
$200,000  at  Barnett's  death,  are  Mrs.  Barnett  and  her  daughter.  So, 
if  the  court  sets  aside  that  trust  it  will  take  that  away  from  Mrs. 
Barnett  and  her  daughter. 

Senator  Thomas.  The  only  interest  that  the  several  attorneys  had 
in  this  case  was  to  set  aside  this  trust  in  New  York  and  receive  a 
portion  of  this  trust  as  attorneys'  fees.    Is  that  correct? 

Mr.  Walter.  Senator,  Elmer  S.  Bailey  was  the  acting  guardian 
of  Barnett  at  that  time.  He  supposed  that  he  was  validly  ai)j)ointed. 
I  can  not  conceive  that  it  was  otherwise  than  his  duty  to  use  every 
effort  to  set  aside  that  gift;  and  he  had  to  employ' attorneys  for 
that  purpose. 

Senator  Thomas.  In  the  event  the  contention  of  these  attorneys 
should  be  correct,  and  these  trusts  should  be  set  aside,  and  tiie  money 
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.slunild  luvt'il  tu  tlie  Secretaiv  of  the  Interior,  uiul  Ix'  lu-ld  by  liiiii  a< 
restricted  funds  during  the  lifetime  of  Jackson  Barnett.  at  his 
death,  as  an  attorney  you  know  that  under  the  Okhihoma  laws  one- 
half  woidd  «ro  to  Mrs.  Jiarnett  provided  she  is  alive  at  that  time. 

Mr.  Walter.  I  understand  that  is  so.  Senator,  subject  to  an  unde- 
termined (juestion  a.s  to  whether 

Senator  Thomas.  Tiie  other  one-halt"  would  go  to  the  heirs  of 
liarnett  at  the  time  of  his  death? 

Mr.  Wai.tkr.  That  i.s  my  understanding  of  the  Oklahoma  law. 

Senator  Thomas.  Should  it  appear  to  anyone  that  liarnett  has 
!io  heirs  at  the  time  of  his  death,  only  alle«red  heirs,  attorneys  com- 
in<r  into  various  courts  as-sertinp  the  heirship  of  j)arties  who  mipht 
tlaini  to  he  heirs,  a  Hjxht  would  naturally  follow,  and  the  attorneys 
with  contracts  in  existence  for  various  sums  which  they  would  re- 
ceive, ran<rin<r  from  -M)  {mr  cent  up,  would  fi^ht  foi-  this  one-half, 
and  when  the  li;ihts  were  over,  is  it  not  a  fact  that  the  attorneys  and 
the  courts  would  iuive  practically  all  of  this  one-halt"  in  fees  and 
costs?    Is  not  that  a  fair  and  correct  interpretation? 

Mr.  WAi/iTiR.  That  ar<rument  was  worked  to  the  limit,  upstairs  ami 
downstairs,  in  Jud<>:e  Knox's  court  all  tlurin^  the  trial. 

Senator  Thomas.  What  is  your  opinion  about  it  as  a  lawyer? 

Mr.  WAi/n:K.  My  opinion  ai>out  it  as  a  lawyer  is  that  it  is  utterly 
irrelevant  and  imnuiterial.  It  can  not  make  rijiht  the  action  of  the 
Interior  Department  in  <rivin<j:  away,  for  however  laudai)le  a  pur- 
pose, the  mone}'  of  a  man  wdio  is  incomjietent  to  know  what  he  is 
doinj?. 

Senator  Whkklkr.  It  can  not  justify  a  woman  of  this  type  cominjr 
in  here  and  just  marrying  an  Indian  to  rob  him  of  his  money,  can  it  ? 

Mr.  Waltkr.  No;  and.  Senator.  I  do  not  want  to  arjrue  this  ca.se 
with  you,  but  I  would  like  to  say 

Senator  Thomas.  No:  I  just  want  your  opinion. 

Ml".  Walter.  If  there  were  any  laudable  })urpos<'  in  it.  why  was 
the  distiibution  switched  from  $700  to  the  school  and  $400  to  Mrs. 
Barnett  around  to  50-50? 

Senator  Thomas.  That  was  because,  as  I  understand,  she  would 
receive  that  amount  in  the  event  of  his  death. 

Mr.  Walter,  Why  not  wait  and  let  her  receive  it  upon  his  death? 

Seiuitor  Thomas.  That  is  the  reason  disposition  was  nuule,  to  see 
to  it  that  she  received  that  amount,  ami  that  (tue-half  of  his  estate, 
as  I  understand  it,  was  preserved  foi-  some  ir«»od  cause  in  the  State, 
rather  than  to  be  t'ou<;h(  over  by  attorneys. 

Mi-.  Walter.  AVas  there  any  reason  why  the  lluii  living'  David 
Bariu'tt  should  not  have  been  <riven  as  much  consideration  as  an 
heir?  Why  not  ^ive  it  half  to  Mrs,  Barnett  and  half  to  David  Bar- 
nett if  you  are  ^oin«r  to  distribute  his  estate  as  in  intestacy  even 
though  he  is  alive? 

Sfuatoi"  Tho.mas.  1  am  not  in  lull  iiosscssion  of  all  the  facts.  I 
learned  nnue  about  (he  case  to-day  tiian  I  cm-i-  knew  about  it  bef<»re, 
I  understand  thai  tin-  question  of  whelher  David  Harnett  is  any  re- 
lation of  fJack>on  Barnett  is  a  mooted  <|uestion. 

•Ml'.  WAi.rEit.  It  ni:iy  be  a  rnoolrd  »|nt-^li(m  wiicljirr  v|i,'  iv  lr<_'all\ 
nuirried  to  him. 
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Senator  Thomas.  As  I  understand  the  mother  of  Jackson  Barnett 
is  known;  there  is  no  question  ahout  that;  but  further  than  that  his 
ancestry  is  a  mo.oted  question. 

Mr.  Walter.  The  tribal  rolls  showed  David  Barnett  as  a  half 
brother.  We  had  the  testimony  in  tiiis  case  of  an  Indian  named 
Brown,  who  testified  that  he  knew  Barnett  and  David,  and  their 
father,  and  knew  that  he  was  a  half  brother.  There  is  no  testimony 
to  the  contrary. 

Senator  Thomas.  The  only  point  in  this  case  is  that  the  Interior 
Department  is  tryintj;  to  see  to  it  that  Jackson  Barnett's  estate — • 
one-half  of  it — will  be  received  by  his  wife,  and  the  other  half  by 
some  worthy  cause  in  Oklahoma,  and  he  decided  that  he  would 
give  the  Indian  School  in  the  community  where  he  resided,  Bacone, 
which  has  done  a  lot  of  good  in  our  State,  some  of  his  money  rather 
than  to  see  Jackson  Barnett's  attorneys,  with  alleged  heirs,  go 
into  court  and  fight  over  it,  and  in  the  end  receive  most  of  it.  if 
not  all. 

Mr.  Walter.  Senators,  why  not  give  the  whole  $1,100,000  to  the 
Baptists?    Why  would  not  that  have  been  better,  on  that  theory? 

Senator  Thomas.  Mrs.  Barnett  would  liave  been  entitled  to  one- 
half  under  the  law. 

Mr.  Waltor.  Would  not  David  Barnett  be  entitled  to  just  as 
much  ? 

Senator  Wheeler.  Do  you  think,  under  the  circumstances.  Sen 
ator,  that  ISIrs.  Barnett  was  entitled  to  anything  in  this  case? 

Senator  Thomas.  Now,  you  are  getting  into  family  relations,  and 
I  am  not  going  to  pass  upon  the  reasons  that  induce  people  to  get 
married.  That  is  a  question  between  themselves.  The  fact  that  she 
is  married 

Senator  Whepxer.  It  was  not  any  question  between  them  in  this 
case.     It  strikes  me  that  there  was  not  any  mutual  under.standing. 

Senator  Thomas.  Several  years,  subsequent  activity  has  demon- 
strated the  matter.     She  took  this  Indian 

Senator  Wheeler.  I  can  not  even  subscribe  to  that. 

Senator  Thomas.  She  took  this  Indian  down  there  in  Oklahoma 
from  a  shack  that  a  hog  would  not  live  in. 

Mr.  Walter.  My  dear  Senator,  I  think  you  are  wrong  on  that. 
There  is  testimony  against  that  fact.  O'Hornett,  when  lie  was  Bar- 
nett's guardian,  took  Barnett  and  he  tried  to  find  out  from  iiim  the 
best  he  could  where  Barnett  wanted  to  live,  and  Barnett  picked  out 
a  tract  of  30  acres  and  O'Hornett  proceeded  and  built  a  4-room  plas- 
tered house  and  also  built  a  barn,  and  a  chicken  house,  and  supplied 
him  with  ponies,  and  servants  to  wait  on  him. 

Senator  Thomas.  Even  so,  this  lady,  Mrs.  Barnett.  took  Jackson 
from  that  point  and  took  him  to  California. 

Senator  Wheeler.  It  is  my  opinion  that  he  does  not  know  any- 
thing about  what  is  going  on. 

Senator  Thomas.  And  he  is  now  living  in  the  station  befitting  a 
millionaire.    He  is  having  all  the  luxuries 

Senator  Wheeler.  I  do  not  think  he  knows  what  is  going  on. 

Senator  La  Follette.  If  you  are  going  into  the  psychological  as- 
pects of  this  case,  it  would  not  take  much  of  a  stretch  of  the  imagi- 
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nation  to  think  thai  Baiiiett  Uii^rht  be  far  happier  in  the  place 
Barnett  selected  tlian  he  would  be  on  Wilshire  Boulevard  in  Los 
An«reles. 

Senator  Pine.  I  mi«;ht  sujrgest  to  you,  Senator,  that  Mr.  Hcwiii 
testitiud  before  this  committee  when  we  were  in  California  that 
Barnett  had  frequentlv  said  that  he  would  like  to  return  to  Okla- 
homa. That  i.s  when  lie  first  went  out  there:  that  he  had  not  said 
it  recently. 

Senator  Wjieelkr.  I  think  thai  anyone  wiio  knows  anything  about 
Indians  and  Indian  life  knows  that  he  would  be  much  more  happy 
and  contented  if  he  were  back  am<tn<rst  the  Indians  than  he  would 
be  in  some  <;ilded  cage  down  in  California. 

Senator  Thomas.  The  facts  are  that  this  Indian  was  an  outcast  and 
no  one  spoke  to  him.  no  one  paid  any  attention  to  him,  but  he  was 
left,  you  mi^ht  say,  like  a  wild  man.  Prior  to  the  discovery  of  oil  on 
his  j>roperty  no  relative  admitted  him,  no  relative  acknowledged 
him;  he  had  no  relatives  to  whom  he  could  <_mi.  Whal  he  lived  on 
no  one  knows;  but,  of  course,  after  he  became  suddenly  wealthy  and 
a  millionaire,  he  was  sought  afler  by 

Senator  Wheeler.  Was  he  not  a  ward  of  the  (lovernmcnt  all  this 
time?  And  was  it  not  the  dutv  of  tiie  (iovernment  of  the  United 
States,  if  the  man  was  down  and  out,  to  take  care  of  him,  an  Indian, 
and  see  that  he  got  proper  care?  It  is  the  duty  of  the  department — 
that  is  what  we  have  that  de])artment  for — to  take  care  of  these 
Indians  and  to  see  that  they  do  have  something  to  live  on. 

Senator  Thomas.  I  take  the  view  point  that  the  record  in  this  case 
discloses  that  the  department  was  doing  that  identical  thing. 

Senator  Wheeler.  I  understood  you  to  say  a  moment  ago  that 
they  were  not  doing  it. 

Senator  Thomas.  I  mean  in  recent  years.  In  prior  years,  of 
course,  he  had  a  property  allotment  and  the  law  did  not  require 
them  to  keep  him  unless  this  i)roi)erty  did  not. 

Senator  Pine.  I  would  like  to  ask  the  witness  if  the  record  shows 
that,  })revious  to  the  discovery  of  oil  on  Jackson  Barnett's  allotment, 
he  lived  with  his  half  brother  David  liarnctt? 

Mr.  AValter.  The  petition  upon  which  he  was  adjudged  incompe- 
tent was  filed  by  David  Barnett,  and  alleged  that  he  resided  with 
him. 

Senator  Pine.  And  David  Barnett.  as  I  iindcrstand  it.  was  shown 
by  the  oflicial  lolls  of  the  (iovernment  to  be  a  half  brotlici-  of  Jackson 
Barnett? 

Mr.  Walter.  That  is  correct.  Mr.  Barnett  testified  that  he  never 
examined  the  rolls  anyway,  never  thought  of  h)oking  at  tlu'  rolls  to 
see  wheth(!r  Barnett  had  any  relatives  other  than  Mrs.  Barnett.  and 
it  did  not  make  much  diH'erence  to  him  whether  he  did  or  not,  he 
did  not  regard  it  as  material. 

Senator  Pine.  Ami  the  Department  of  the  Interior  is  obligated 
to  look  after  the  interests  of  David  Barnett,  as  well  as  the  interests 
of  Jackson  Barnett. 

Mr.  Ii<)<;ERs.  Mr.  Chairman,  the  committee  will  pardo!i  me  for 

The  ('iiAiRMAN.  (live  your  name,  please. 

Mr.  RotiERs.  My  name  is  Rogers.  I  am  the  Mr.  Rogers  that  has 
been  referred  to  repeatedly  in  this  testimony. 
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I  have  been  in  this  liti<;ation  from  tlie  beginning.  I  tried  this 
case  in  Xew  York  for  the  defendants— made  the  record.  However, 
I  did  not  particij)ate  in  any  way  in  the  trial  of  that  case  that  failed. 
I  am  familiar  with  every  detail  of  this  ease  from  the  bejiiinning. 

I  think  if  this  committee  is  ^oing  into  this  Barnett  case  to  aj^ain 
try  the  issues  and  determine  whether  or  not  the  action  of  the  Interior 
Department  was  within  the  law,  or  was  without  the  law,  that  Mrs. 
Barnett,  whom  I  represent,  ou<j:ht  to  be  permitted  to  cross-examine 
the  witnesses  that  are  called  before  the  committee,  and  to  offer  such 
documentary  or  oral  evidence  as  she  mij^ht  see  fit  to  offer,  independent 
of  what  the  Interior  Department  may  see  fit  to  do  in  this  hearing. 

A  number  of  matters  have  been  brought  out  here  by  the  examina- 
tion of  Judge  Selby  and  Mr.  Walter,  who  were  antagonists  of  my 
client  from  the  beginning,  both  in  the  New  York  case  and  in  the 
Wasliington  case  and  in  the  California  cases.  They  have  made  their 
statements  and  given  their  interpretations  of  a  record,  neither  of 
whom  know  anything  about  the  facts  on  which  the  record  is  based. 

To  illustrate.  Senator  Pine  has  just  called  out  a  fact  that  is  not  in 
this  record,  as  to  David  Barnett's  relationship.  Counsel  for  Mrs 
Barnett  have — I  have  not  it  in  Washington,  but  it  is  in  Oklahoma — 
an  affidavit  signed  by  David  Barnett  before  his  death  that  he  did  not 
know  whether  he  was  related  to  Jackson  Barnett;  that  when  he  made 
this  application  to  the  county  court  thej'  told  him  he  was  a  half 
brother,  that  he  knew  nothing  about  it,  and  that  Jackson  Barnett  had 
never  lived  for  a  day  in  his  house. 

Now,  getting  on  to  the  record 

Senator  Wheeled,  What  do  you  want,  Mr.  Rogers? 

Mr.  Rogers.  I  want  the  privilege  before  the  committee,  if  you  are 
going  to  put  on  questions  of  fact,  to  cross-examine  witnesses  on 
behalf  of  Mrs.  Barnett. 

Senator  Whepxer.  Let  me  ask  you  a  question  for  my  own  benefit. 

Mr.  Rogers.  Yes.  sir. 

Senator  Wheeler.  In  the  case  in  New  Yoi-k  you  appeared  for 
Mrs.  Barnett;  did  you? 

Mr.  Rogers.  She  was  not  a  party  to  that ;  sir. 

Senator  Wheeler.  Whom  did  you  appear  for  there;  sir? 

Mr.  Rogers.  I  appeared  for  the  American  Baptist  Home  Mission 
Society. 

Senator  Wheeler.  You  represented  the  Baptist  mission  society, 
whatever  the  name  of  it  is  ? 

Mr.  Rogers.  Yes,  sir. 

Senator  Wheeler.  And  likewise  were  attorney  for  Mrs.  Barnett 
at  the  same  time;  were  you  not? 

Mr.  Rogers.  Yes.  sir.     There  was  no  conflict  in  those  cases. 

Senator  Wheeler.  I  am  just  asking  you.  I  am  not  deciding 
whether  there  was  a  conflict  or  not,  but  the  fact  was  that  you  were 
attorney  for  Mrs.  Barnett,  and  you  were  also  attorney  for  the 
Baptist  society.     Is  that  correct  ? 

Mr.  Rogers.  That  is  correct. 

Senator  Wheeler.  And  you  were  employed  by  the  Baptist  .society 
to  represent  them  in  that  case? 

Mr.  Rogers.  Yes. 
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J!?tiuit<)i  A\'iiEKLEK.  \  Oil  now  wunt  the  privilege  of  cross-examining 
these  witnesses;  do  you? 

Mr.  RiMJEHs.  I  think  I  should  have  it. 

Si'uator  ^^'II^:KL^:K.  We  are  not  examining  Mrs.  Barnett.  We  are 
e.\Mniinin«:  the  department  liere  to  determine  wliether  or  not  the 
department  did  anything  wrong;  not  examining  Mi>.  Harnett  at  all. 

Mr.  R(»<;ki{s.  Senatitr  Wheeler,  you  are  going  into  a  (jiiestion  of 
policies  between  these  departments. 

Senatoi"  AVuew.ek.  Yes. 

Mr.  li(MiEi{s.  ()n»'  of  which  is  an  attempt  to  sustain  this  case. 

Senator  AVheelkr.  Mrs.  Barnett  has  not  anything  to  do  with  the 
relation  between 

Mr.  KiMJEHs.  Siu'  is  atiected  vitally  by  the  action  taken. 

Senator  Whekleu.  Not    in  the  slightest   degree. 

Ml".  KooEHs.  Hei-  n'putation,  and  her  character,  and  her  status  as 
wife,  have  been   assailed   time  and  again. 

Senator  Wheeler.  We  are  not  trying  Mrs.  Barnett ;  wr  are  in- 
vestigating  tlie   department. 

Mr.  RooEMs.  There  are  unfavorable  connnents  an  her  j)ast. 

Senator  Wheeler.  I  assume  that  the  department  is  entirely  capa- 
ble of  protecting  itself  and  employing  counsel  to  represent  it  with- 
out having  Mrs.  Barnett's  attorneys  protect  the  department. 

Ml-.  R(KiERs.   I  have  no  doul)t  about  that. 

Senator  Wheeljj^.  Then,  as  far  as  I  am  concerned,  I  will  object 
to  Mrs.  Barnett's  attorney  defending  the  department;  but  if  the  de- 
partment wants  to  cross-examine  any  witne.ss  they  have  a  perfect 
right  to  do  it,  and  I  avSsume  that  they  will  do  it. 

Mr.  Rogers.  The  assault  seems  to  be  on  Mrs.  Barnett  as  well  as  on 
the   department. 

Senator  Wheeler.  Oh.  no:  not  at  all.  There  is  no  assault  upon 
her  at  all.  There  is  no  assault  upon  the  department.  We  are  simply 
seeking  to  bring  out  the  facts,  and  ascertain  whether  or  not 

Mr.   Rogers.  AVell.  you  are  getting  into 

Senator  AVheeler.  The  dejiartment  knew  her  record  at  the  time 
she  nuirried  him.  and  for  the  purpose  of  ascertaining  whether  or  not 
the  dej)artment  did  its  duty. 

Mr.  Rogers.  No;  you  are  only  getting  the  unfavoralilc  fact>-.  She 
should  be  j)eiiuitted  to  present  the  favoiable  facts. 

Senator  Wheexer.  If  she  wants  to  be  heard  in  the  case  wt*  will  bf 
glad   to  have   hei-  come   here   and   testify. 

Senator  Fit.xziER.   Are  there  any  otlicr  (luestions? 

Mr.  Patterson.  AVhat  does  the  record  snow  as  to  when  this  matter 
of  the  trust  agreement  was  first  brought  to  the  attention  of  the  de- 
partment? 

Mr.  Walter.  In  (he  latter  part  of  1921  Motter  and  McCiugiii,  and 
Mrs.  Barnett.  and  Barnett.  ciime  here.  Mi'.  Burke  says  that  he 
made  the  obseivation  to  Mdiugin  that  if  dackson  Barnett  made  any 
distiibution  of  his  estate  he  hoped  that  he  would  give  something  to 
a  worthy  charity.  I  think  the  planting  of  that  suggestion  in  the 
mind  of  Mc(iiigin  was  the  first  thing  that  happeneil. 

Mr.  Pa'iterson.  That  was  not  with  reference  to  any  particular 
tru.st,  but  it  was  just  a  .statement  by  Mr.  Buike.  Following  that, 
what  is  vour  conclusion  us  to  wlnit  the  record  vjiowrd  with  refeienee 
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to  this  particulai'  trusts  When  was  tliat  bioujrlit  to  the  altciitioii 
of  the  department? 

Mr.  Walter.  This  particular  trust  was  not  brouijlit  to  the  iitten- 
tion  of  the  department,  as  I  view  it.  Senator  Patter.son.  When  they 
^ot  here  apiin  in  November,  1922.  Mr.  Burke  said  to  McGuire, 
"What  wouhl  be  your  attitude  toward  a  distril)ution  ^  "' 

And  McGu<;in  replied  that  Mrs.  Barnett  would  not  be  advei-se  to 
a  distribution  to  some  charity:  tliat  it  was  not  her  intention  io 
"  ho<;  "'  the  estate  unreasonably,  but  that  she  would  object  to  a  «:ift 
to  charity  unless  she  was  j>iven  somethin«r  at  the  same  time. 

Mr.  Patterson.  At  the  time  of  the  request  for  the  opinion  you  refer 
to  about  changing  the  regulations,  in  June,  1922,  nothing  had  been 
done  so  far  as  the  department  was  concerned  about  this  trust,  had 
there?    The  record  does  not  show  that?    I  am  asking  for  the  record. 

Mr.  Walter.  About  this  trust  definitely,  no:  but  there  is  a  very 
decided  reference  in  earlier  correspondence  to  some  settlement. 

Mr.  Paitersox.  I'p  to  about  June  9.  1922.  there  had  been  no 
trouble  with  the  guardian  except  about  the  purchase  of  the  home, 
had  there? 

Mr.  Walter.  There  had  not  been  any  trouble  with  the  guardian 
about  that.  I  think,  except  insofar  as  Superintendent  Lock  wanted 
to  follow  the  wishes  of  Mrs.  Barnett  and  the  guardian  wanted  to 
follow  the  wishes  of  Barnett.  and  they  were  never  reconciled. 

Mr.  Pati'erson.  There  has  been  no  trouble  in  Oklalumia,  I  mean. 

Mr.  Walter,  There  had  been  a  good  deal  on  the  part  of  McGugin 
and  Mrs.  Barnett. 

Mr.  Patterson.  And  the  record,  so  far  as  it  shows  anything  with 
respect  to  this  request  for  information.  Avould  only  show  that  it 
w^as  asked  for  in  connection  with  the  right  of  the  department  to 
purchase  the  home,  regardless  of  the  guardian.  1  am  speaking  of 
ihe  record. 

Mr.  Walter.  Xo.     That  is  onl}'  an  inference  from  the  record. 

Mr.  Patterson.  It  is  only  an  inference  you  have? 

Mr.  Walter.  There  is  a  very  decided  inference. 

Mr.  Patterson.  What  is  there  in  the  record  that  makes  you  think 
any  different? 

Mr.  Walter.  I  will  refer  to  this:  In  September.  1921.  Mr.  Burke 
wrote  Superintendent  Locke  a  letter  in  which  he  said : 

Your  sujrjrestiou  with  reference  tn  his  making;  a  (lisposition  of  liis  estate 
so  that  the  Creek  Nation  would  be  the  beneficiary  for  e<lucati()nal  puqjoses, 
is  one  that  if  he  should  he  disposed  to  favor  would  have  my  hearty  approval. 
I  should  hope  that  he  would,  of  course,  make  ample  pi-ovision  for  his  wife, 
and  any  immediate  relatives  that  he  may  have,  and  it  would  be  gratifying 
if  he  would  reco.irni/.e  some  local   institution   if  he  were  so  disposed. 

Then  the  following  month.  October.  1921.  Mr.  Ward  got  back  to 
Muskogee  and  wrote  Mr.  Burke  about  the  publicity  which  had  been 
given  to  the  Barnett  affair,  and  he  said 

Mr.  Patterson.  What  affair  did  he  refer  to? 

Mr.  Walter.  That  is  what  I  have  not  been  able  to  find  out,  Mr. 
Patterson,  except  this  trip  of  Potter  and  Mrs.  Barnett  and  McGugin 
to  Washington,  which  seemed  to  have  created  quite  a  stir  down  in 
Oklahoma. 

^Ir.  Patterson.  And  that  wa.>-  when  ? 
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Mr.  Waltfji.  That  was  just  a  few  months  before  the  will.  I 
think  it  was  around  September;  and  Mr.  Ward  wrote  back  to  Mr. 
Burke: 

I  am  afrnid  that  it.  this  publicity,  will  st-riousiy  interfere  with  plans  for 
reaching  an  amkabk'  arrauKemeut  with  the  court  puanllan.  us  I  do  not  see 
how  they  can  fail  to  see  that  they  have  been  ignoretl  by  the  department. 

My  feai-s  may  be  groundless  on  this  ijoint  and  I  hope  they  are.  I  talked 
with  Deichniau  Monday  and — 

He  is  the  probate  attorney — 

and  he  thought  there  might  be  a  chance  to  have  Harnett  restored  to  com- 
petency and  his  guardian  discharged  if  we  exercised  a  little  diplomacy.  I  am 
not  .so  confident  about  it  now. 

Senator  AVheeler.  Who  is  writin<r  that? 

Mr.  AValter.  This  is  Ward  to  Burke,  on  October  12.  1921.  ( C(m- 
tinuing  reading  :J 

Doctor  Weeks,  who  is  at  the  lieail  of  the  Bacone  School  here,  tells  me  he  will 
call  on  you  next  week.  I  regard  Doctor  Weeks  very  highly.  He  is  not  prone 
to  talk  unduly  hut  to-day  made  a  few  remarks  to  me  which  were  interesing. 
I  sugirest  tlmt  ymi  ^rive  him  an  opiwrtunity  to  talk.  You  may  rely  on  what 
he  tells  you  absolutely. 

The  inclosed  newspaper  clipping  indicates,  in  a  measure,  the  atmospheric 
conditions  here.  The  publicity  given  to  the  Barnett  matter  as  nearly  as  I  can 
judge  has  serve<l  to  confirm  the  impre.s.sion  that  Mutter's  influence  has  again 
been  effective  but  this  is  offset  in  a  measure  by  the  fact  that  I  have  been 
designated  to  look  after  the  interests  of  .Jackson.  It  is  a  turmoil  of  un- 
profitable and  unnecessary  agitation  and  discu.ssion  both  in  and  out  of  the 
press.  About  all  I  can  say  beyond  that  is  that  it  api^ears  to  me  to  be  a  situa- 
tion calling  for  the  exerci.se  of  some  good,  old  fashioned  hor.se  sense,  and  a 
large  measure  of  silence.  That  both  may  be  manifest  as  time  progres.ses  is  my 
sincere  hope. 

Yours  very  truly, 

A.  J.  Ward. 

In  brief  these  letters  show  that  there  were  two  things  being  ar- 
ranged, either  to  get  Barnett  over  to  Muskogee,  away  from  the  au- 
thority of  the  guardian  and  the  county  court,  or  to  persuade  the 
judge  in  the  county  to  declare  Barnett  competent,  because  there  was 
something  tliey  were  planning  in  the  way  of  a  settlement  of  this 
e.state.     That  was  in  October,  1921. 

Mr.  Patterson.  And  that  is  tlie  main  basis  for  the  inference  that 
the  opinion  making  a  change  in  the  regulations  was  with  a  view  to 
this  settlement? 

Mr.  Walter.  No:  as  I  .said,  Mr.  Ward  urged  Mr.  Burke  to  call 
the  count}'  judge  to  Washington  to  talk  liiin  iuto  a  friendly  attitude. 
becau.se  Mr.  Burke  was  the  only  one  who  could  reach  him,  if  lie 
could  be  influenced  at  all.  and  my  explanation  of  what  happened  was 
that  Mr.  Burke  made  a  tactical  mistake  when  he  wrote  a  letter 
suggesting  the  employment  of  W.  (i.  Sturtevant.  of  St.  Louis,  as 
special  counsel  in  some  oil  suits,  and  it  got  into  the  newspai)ers.  about 
W.  G.  Sturtevant  and  M.  L.  Mott,  and  it  made  the  county  judge  very 
mad,  and  it  was  inmiediately  after  that  that  Mr.  Burke  ma<le  the.se 
requests  as  to  Ward  and  Mott,  as  to  his  right  to  net  ind«'pendently 
of  the  guardian.  The  inference  which  I  ibaw  from  that  is  that 
he  .vaw  that  he  would  not  be  able  to  accomplish  anything  by  co- 
operation with  the  county  judge  and  "getting  him  to  thange.  and 
talking  him  into  a  friendly  attitude,  so  tliat  lie  made  up  his  mind  to 
try  what  he  could  do  with  others. 
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Mr.  Patterson.  Now,  her  estates  were  managed  at  that  time,  and 
when  there  was  a  recognition  of  the  guardian,  if  the  Indian  Office 
was  to  get  any  place  in  the  management  of  those  estates,  there  had 
to  be  a  cooperation  with  the  guardian,  did  there  not? 

Mr.  Walter.  I  tliink  that  is  true,  and  I  think  Mr.  Burke  realized 
that. 

Mr.  Paiterson.  And  he  could  not  have  gotten  any  place  with 
any  Indian  estate,  regardless  of  whether  it  was  Jackson  Barnett's 
or  anybody  elses,  if  he  acted  through  guardians  and  there  was  con- 
flict between  them  all  the  time? 

Mr.  Walter.  Unless  he  got  the  opinion  that  he  could  act  without 
the  guardian. 

Mr.  PAT-rERSON.  Yes;  but  I  mean  there  would  be  a  deadlock  there 
that  would  almost  require  adjustment,  between  the  department  and 
the  guardian,  if  the  two  were  to  handle  an  Indian  estate? 

Mr.  AValter.  I  do.  not  know  that  there  would  be  a  deadlock,  if 
both  of  them  were  trying  to  perform  their  duty. 

Mr.  Pati'erson.  That  condition  might  arise,  and  there  might 
be  a  difference  of  opinion  between  them,  might  there  not? 

Mr.  Walter.  That  could  be. 

Mr.  Paiterson.  What  attorneys  appeared  in  New  York  on  behalf 
of  the  next  friend  ? 

Mr.  Walter.  My  firm,  and  the  firm  of  Hummer  &  Foster  of 
Henryetta,  Cochran  &  Elli.son  of  Okmulgee,  and  McCrory  &  Mc- 
Gugin  of  Okmulgee. 

Mr.  Patterson.  Now,  I  take  it  that  this  record  here  is  a  part 
of  the  same  hearing  that  is  going  on  now,  and  at  page  53  of  this 
printed  record  there  is  a  contract  entered  into  between  David 
Barnett  that  they  mention  here  as  one  of  them,  and  a  number  of 
others,  with  Cochran  &  Ellison,  and  McCrory  also  has  an  interest 
in  it.  They  are  the  same  attorneys  who  are  interested  in  this  suit 
in  New  York? 

Mr.  Walter.  Cochran  &  Ellison,  and  ISIcCrory  &  McCnigin. 

Mr.  Patterson.  This  contract  is  dated  June  6,  1923? 

Mr.  WALiTiK.  June  19,  according  to  the  memorandum  which  I 
have  before  me. 

Mr.  Patterson.  That  is  right;  June  19.  1923;  and  when  was 
the  suit  by  the  next  friend  instituted  in  New  York  ? 

Mr.  Walter.  1925. 

Mr.  Patterson.  1925.  Does  the  record  show  anything  with  regard 
to  the  refusal  to  allow  money  to  the  next  friend  to  prosecute  this 
suit,  because  of  the  interest  of  these  attorneys  on  behalf  of  the  heirs, 
in  this  contract? 

Mr.  Walt™.  Not  so  far  as  I  know. 

Mr.  PAT'rp:RSON.  And  there  is  no  inference  to  be  drawn  from  any 
part  of  the  record,  that  the  Indian  Office  or  the  Secretary  of  the 
Interior,  with  knowledge  that  a  contract  of  this  kind  was  outstand- 
ing, which  called  for  30  to  50  per  cent  of  the  recovery,  would  have 
declined  to  furnish  money  to  upset  the  trust  f(»r  the  benefit  of  the 
attorneys  for  David  Barnett  and  others? 

Mr.  Walter.  I  fail  to  see  the  connection. 

Mr.  Patterson.  I  say,  the  record  shows  nothing? 

Mr.  Walter.  No. 
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Mr.  Pattkrson.  Of  course,  tliat  you  know  of  ^ 

Mr.  AVai/it-.r.  No. 

Mr.  Paitehsox.  Hut.  without  e.xprt'ssinjr  our  opinion  ono  way  <ir 
anotlu'r  as  to  their  relevancy  to  the  suit,  the  effect  of  the  two  con- 
tracts wouhl  \je  that  in  the  event  the  suit  was  succe.ssful  and  the 
trust  up.set,  tliat  on  the  death  of  Jackson  Barnett  practically  all 
the  estate  woiUd  <xo  to  tlie  attorneys? 

Mr.  Waltkr.  Which  two  contracts  do  you  speak  of? 

Mr.  PA'ma<.soN.  One  that  provided  for  (ne  attorneys"  tee>  in 
the  New  York  case,  and  one  for  the  alle«red  iieirs  of  Jack-son  Har- 
nett   • 

Mr.  Waltp:i{.  No;  the  two  contracts  could  not  stand  and  be  en- 
forced to«rether.  in  my  view. 

Senator  Whekler.  One  contract  was  io  compensate  the  attorneys 
for  their  services.  They  had  two  contracts.  The  contract  in  one 
case  was  for  the  benefit  of  the  estate  of  Jaek.son  Barnett,  and  the 
otlier  contract  i)rovided  for  benefits  to  be  conferred  on  peoj)le  other 
than  Jackson  Barnett. 

Mr.  Walter.  To  tell  you  the  truth.  I  never  read  this  EllLson  con- 
tract with  the  heirs,  anil  paid  no  attention  to  it. 

Senator  AViieeler.  Let  me  ask  you  this.  Was  that  ever  assi^ied 
as  the  reason  why  they  did  not  allow  the  amount  of  money  to  ffo 
ahead 

Mr.  Walter.  No;  not  so  far  as  the  record  shows. 

Senator  AVheeler.  Wa,s  anythintj  ever  said  about  it? 

Mr.  Walter.  No. 

Senator  Wheeler.  Was  anythinf?  ever  said  about  that  the  Secre- 
tary of  tlie  Interior  or  Connuissioner  liurke  knew  anvthinij  about 
it  at  all? 

Mr.  Walter.  Not  so  far  as  I  can  recall. 

While  you  are  on  this  subject  of  contracts,  I  would  like  to  clcai- 
this  up.  There  is  apt  to  be  confusion.  In  justification  for  makin«r 
this  ,<rift,  in  Ward's  report  to  the  Secretary  and  in  Mr.  Burke's  let- 
tej-  to  the  Secretary,  .statements  are  made  that  there  were  contracts 
in  existence  between  pro,si)ective  heirs  to  Barnett  and  attoiiievs.  for 
50  per  cent  of  his  estate,  and  alth()U<;li  those  statements  were  made, 
no  evidence  of  the  existence  of  any  such  contrai-t  was  ever  <;iven. 
and  Mr.  Buike  testified  that  the  only  evidence  we  had  of  any  such 
contract  was  hearsay  statements:  and  when  1  asked  him  who  told 
him  so,  he  said  that  he  th(>u<;ht  Herbert  House  down  in  Muskofrt'** 
told  iiim,  but  he  did  not  say  whether  he  had  a  contract  or  somebody 
else  had  a  contiact.  There  is  no'thin*;  to  show  the  truth  that  such 
contracts  weic  in  existence  at  the  time  tlu-  i^ifls  were  nuule. 

Senatoi"  AVukei.er.  Theic  was  a  stat<'ment  made  by  Connnissioner 
Bui'ke.  was  (here  not,  to  Secretary  Fall,  upon  wliich  Mr.  Fall  acted  ^ 

Mr.  Wal'ikh.   Yes. 

Senator  Wiieklkr.  Has  that  been  put  in  evidence? 

Mr.  Walter.  That  is  in  evidence. 

Senator  Wheeler.  What  have  you  to  say  as  to  whether  or  not  the 
statements  conlaiiie(j  in  that,  the  representations"  in  that  statement, 
were  correct  or  not  f 

Mr.  Walter.  There  was  no  juoof  of  that  statement  as  to  the  exis- 
tence of  these  contracts.     [Heading:] 
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It  was  further  stated  that  iiijon  Barnt'tl's  death  there  \v<.uhl  Lm-  many  ehiim- 
ants  to  his  t'srati'  and  that  "very  few.  if  any.  will  liavi'  any  l»'j;al  or  ni  nal 
claim  niMMi  it."  Yet  tlie  duly  aulhenti<ated  rolls  of  tlu'  Cn-ck  Trilic  showed 
that  Jackson  Barnett  had  a  half  brother 

Senator  Thomas.  Who  made  that  statement? 

Mr.  Walter.  Mr.  Riirke.  Mr.  Burke  stated  that  he  had  made  no 
investi*;ation  to  find  out  whether  Barnett  had  any  near  rchitives  or 
not.  He  said  he  had  "  never  thoiiglit ''  of  tlie  obvious  tliin<»;  of  ascer- 
taining what  the  oIKcial  rolls  showed;  and  then  he  testified  that  it 
was  not  very  material  whether  Barnett  had  any  near  relatives  or  not. 
The  report,  or  the  letter,  which  Mr.  Burke  sent  to  the  Secretary  is 
practically  the  same  as  Mr.  Ward's  report. 

Senator  Wheelek.  How  is  that? 

Mr.  Walter.  I  say  the  letter  which  Burke  sent  to  the  Secretary 
when  the  gift  was  sent  to  him  for  approval,  is  practically  the  same 
as  Mr.  Ward's  report. 

Senator  Wheeler.  That  was  all  I  wanted  to  ask. 

Senator  Thomas.  ]\Ir.  Chairman,  I  ask  at  this  time  that  Mr. 
Rogers  be  permitted  to  cro,ss-examine  Mr.  Walter  as  the  represen- 
tative of  Mrs.  Barnett  and  the  estate. 

The  Chairman.  I  want  to  ask  first  if  Mr.  Patterson  is  through 
with  the  examination? 

Mr.  Patterson.  That  will  be  satisfactory  to  me,  for  this  reason. 
I  have  had  no  connection  with  the  Barnett  case,  and  with  the  trial  of 
it,  and  so  forth,  and  I  have  never  seen  the  record  of  it  at  all,  and  I 
do  not  know  the  facts  that  Avere  brought  out  in  the  New  York  trial. 
If  the  committee  wants  a  recitation  by  witnesses  as  to  what  the  facts 
are  in  that  record,  instead  of  taking  the  record  itself.  I  would  j'Ot 
be  in  position  to  follow  any  witness  through  that  record.  I  never 
was  in  that  case,  and  I  could  not  do  it,  and  I  would  not  be  able  to 
check  up  the  basis  of  conclusions  of  a  witness  based  upon  testimony 
taken  at  that  trial.    I  was  not  present  there. 

Mr.  Walter.  I  have  no  objection  to  Mr.  Rogers  cross-examining 
me. 

Senator  Thomas.  It  is  only  for  the  purpose  of  getting  the  in- 
formation and  getting  the  case  properly  before  the  committee. 

Mr.  Walter.  I  have  not  the  slightest  objection. 

Senator  La  FoLLEriE.  I  have  not  any  objection  to  Mr.  Rogers 
examining  this  particular  witness,  but  I  agree  with  Senator  Wheeler 
that  I  do  not  think  that  Mrs.  Barnett  is  under  investigation  here, 
and  I  would  not  want  it  to  become  an  established  precedent  that 
her  attorney's  should  examine  all  the  witnesses  that  conu*  before 
this  committee.  I  have  no  objection  to  his  examining  this  particular 
witness. 

Senator  Wheeler.  With  that  understanding,  I  have  no  objection 
to  his  examining  this  witness.  i)ut  if  he  does,  I  want  it  distinctly 
understood  that  Mrs.  Barnett  is  not  an  issue  in  this  case,  ami  that 
we  are  not  going- to  permit  her  attorney  to  appear  here  and  cross- 
examine  witnesses  at  all. 

Mr.  Patterson.  Senator,  we  have  listened  to  this  for  quite  a  while, 
and  there  will  not  be  many  witne.s.ses  that  will  give  Iheir  ojiinion 
or  conclusion  about  what  a  record  contains.  You  have  only  called 
(me  or  two  to  give  an  outline.  I  do  not  believe  this  committee  or 
any  of  us  would  want  to  take  conclusions  at  all  about  what  the 
record  contains,  and  that  is  what  it  is  running  into  on  this  line. 
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The  Chairman.  Very  well;  Mr.  Roj^ers,  you  may  proceed. 

Mr.  Rogers.  Mr.  AVuIter.  you  have  stated  to  the  coiuinittee  that 
the  enrollment  recordss  of  the  Dawes  Commission  show  that  David 
iJarnett  is  a  half  brother  of  Jackson  Barnett.  Do  you  have  that 
tnrollment  record  convenient  to  cite  to  the  committee  f 

Mr.  Waltki{.  I  think  1  br()U<:}it  it  witii  me.  1  hand  you  Exhibits 
180,  181,  and  182  in  the  New  York  case. 

Mr.  liocjEHs.  I  will  a.sk  you  if  the  only  record  of  the  Dawes  Com- 
mission upon  which  you  base  that  statement — I  apprehend  from  the 
interest  exhibited  on  this  particular  point  by  the  Senator's  cross- 
examination  of  the  witness  that  you  consider  it  material — I  will  ask 
you  if  the  onlv  record  upon  which  you  base  your  conclusion  is  the 
fact  that  the  iDawes  Commission  family  card  No.  184  mentioning 
Jackson  Barnett.  has  a  notation  by  a  clerk  of  the  Dawes  Commi.ssion 
to  this  effect : 

Son  of  Siah  Barnett,  dead ;  one-fourth  Creek  by  his  first  wife. 

That  is  the  only  statement  vou  base  that  conclusion  on,  is  it 
not? 

Mr.  Walter.  My  recollection  is  that  the  roll  shows  that  the 
father  of  Jackson  Barnett  was  Siah  Barnett.  and  that  the  father 
of  David  Barnett  was  Siah  Barnett. 

Mr.  Rogers.  Yes ;  that  is  what  I  am  referring  to. 

Mr.  Walter.  That  is  in  addition  to  what  you  read.  On  the  roll, 
that  is  under  David  Barnett. 

Mr.  Rogers.  David  Barnett's  record  shows  that  Siah  Barnett  was 
his  lather? 

Ml-.  Walter.  Correct. 

Mr.  Rogers.  And  that  is  in  the  judgment  of  the  Dawes  Commis- 
sion itself,  is  it  not? 

Mr.  Walter.  Yes. 

Mr.  Rogers.  On  the  card  of  Jackson  Barnett  it  is  .shown  that  Siah 
Barnett  was  the  father  of  Jackson  Barnett  ? 

Mr.  Wal'tor.  Correct. 

Mr.  Rogers.  Is  it  not  a  fact  that  the  only  other  evidence  in  this 
<  a.se  pertaining  to  the  relationship  of  JacKson  Barnett  and  Siah 
liarnett  is  the  testimony  of  William  McComl)s  and  one  or  two  other 
witnesses,  especially  that  of  William  McCombs,  in  which  he  testi- 
fied that  he  had  taken  Jackson  Harnett  at  the  age  of  5  from  his 
mother,  who  brought  him  to  his  home,  where  lie  lived  until  he 
was  about  12  or  13  years  of  age,  and  that  he  knew  the  circumstances 
under  which  Jackson  Barnett  was  born,  and  that  he  had  no  recog- 
nized, legitimat*;  father? 

Mr.  WAi/n-:R.  No,  sir:  that  is  not  correct. 

Mr.  Rogers.  Is  not  that  the  testimony  of  Mr.  McCombs  ( 

Mr.  Walter.  No,  sir;  that  is  not.  as  I  recall  Mr.  McComl>'s  testi- 
money,  and  you  have  also  eliminated  the  testimony  of  Samuel  W. 
Brown,  who  testified  he  knew  both  of  them. 

Mr.  Rogers.  Samuel  W.  Brown  testified  he  knew  the  family,  but 
did  not  know  all  the  circimistances  pertaining  to  tlatk-^son  Barnett's 
history,  I  (liijik.  Is  it  not  due  that  Mc('oiiil)s  testilied  that  tlie 
mothei-  of  Jackson  Barnett   biowLdit   him  to  his  lionief 

Mr.  Walter.  No;  he  testified  that  .laekson  liiirnett's  aunt  brought 
him. 
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Mr.  Rogers.  And  left  him  at  his  house,  because  the  inothci-  whs 
not  capable  of  taking  care  of  him? 

Mr.  Walter.  He  testified  that  the  aunt  brought  iiini  iuul  loft 
him  because  she  was  unable  to  take  care  of  him.  Whetlier  he  testi- 
fied that  the  mother  was  or  not  I  could  not  say.    I  do  not  recollect. 

Mr.  Rogers.  Was  not  that  also  true  as  to  the  mother  too,  altei\ 
the  aunt  died?    Is  not  that  in  the  record? 

Mr.  Walter.  No,  sir;  I  do  not  recollect. 

Mr.  Rogers.  We  will  produce  that  in  the  testimony. 

Senator  Wheeler.  The  fact  is  that  David  Barnett  is  carried  on 
the  roll  as  the  half  brother  of  Jackson  Barnett? 

Mr.  Rogers.  The  relationship  is  questioned. 

Senator  Wheeler.  I  am  saying  that  he  was  carried  on  the  roll  as 
the  half  brother  of  Jackson  Barnett  ? 

Mr.  Rogers.  Yes.  The  relationshiii  was  questioned,  and  lias  been 
for  a  long  time.  When  this  matter  came  up  before  the  department, 
is  it  not  the  statement  of  Mr.  Ward,  who  went  up  before  the  Secre- 
tary and  recited  the  facts,  that  Jackson  Barnett  had  no  near  rela- 
tives to  whom  he  was  obligated  to  leave  an}'  portion  of  his  estate? 
Is  not  that  the  statement  in  Mr.  Ward's  letter? 

Mr.  Walter.  My  recollection  is  that  the  statement  was  very,  very 
adroit.     I  will  find  it. 

Senator  Thomas.  Vou  do  not  pretend  to  say  that  Mr.  Ward  made 
the  bald  .statement  that  Jackson  Barnett  had  no  relatives  living? 

Mr.  Rogers.  I  say  he  conveyed  that  impression. 

Senator  Thomas.  Does  it  not  state  in  express  terms  that  he  had 
no  living  relatives  to  whom  he  was  obligated  by  reason  of  any  serv- 
ices rendered  to  him  by  those  relations  to  leave  any  portion  of  his 
property;  is  not  that  in  the  statement? 

Mr.  Walter.  No  ;  I  will  find  it. 

Mr.  Rogers.  I  will  submit 

Senator  Wheeler.  Would  not  a  half  brother  inherit  under  the 
laws  of  Oklahoma.  Mr.  Walter,  after  his  wife  had? 

Mr.  Walter.  That  is  my  understanding  of  the  Oklahoma  law. 

Mr.  Rogers.  Only  in  the  event  that  he  was  recognized  as  by  a  com- 
mon father. 

Senator  Wheeler.  He  is  carried  on  the  rolls  of  the  department 
as  a  brother,  and  recognized  by  them. 

Mr.  Walter.  In  answer  to  your  question,  I  find  that  in  the  thumb- 
marked  letter  of  Jackson  Barnett  which  was  prepared  by  Mr.  Ward, 
there  is  this  statement : 

For  your  information  and  for  the  information  of  those  who  may  feel  inclined 
to  interest  themselves  in  my  affairs,  I  here  state  that  I  have  no  living  relatives 
or  kindred  who  either  b.v  ties  of  bUxKl  or  by  tlieir  conduct  toward  me.  are 
entitled  to  any  part  of  my  estate  or  to  any  consideration  from  me  whatsoever. 

Mr.  Rogers.  That  is  Jackson  Barnett's  alleged  statement. 

Mr.  Walter.  Yes. 

Mr.  Rogers.  Now.  is  it  not  a  fact  that  the  Indian  (Office  had  beeii 
so  treating  Jackson  Barnett  for  a  number  of  vears.  that  no  one  was 
interested  in  his  welfare,  that  he  had  no  relations,  and  does  not  that 
appear  in  the  correspondence  of  the  department  and  in  the  opinion 
of  Mr.  Davis,  who  was  tiie  solicitor — I  do  not  mean  solicitor,  but  who 
was  the  Creek  tribal  attorney  imder  the  prior  administration^ 
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Mr.  Walter.  Xo,  sir.  It  appears  tiiat  David  Barnett  himself 
wiote  ii  ]i*lt(M-  to  the  Secretary  of  the  Interior  protesting  a^in.st 
.Jackson  Barnctt'.s 

Mr.  K<>(;krs.  Docs  not  the  letter  of  Mr,  James  P.  Davis,  who  wa.s 
then  Creek  tribal  attorney,  and  who  was  attorney  of  the  Five  Civilized 
Tribes,  as  to  whether  or  not  tiie  particular  donation  should  ije  ap- 
proved or  not  approved  with  reference  to  the  Baptist  Church  at 
Henryetta — does  it  not  appear  in  that  letter  of  Mr.  Davis  that 
Jackson  Barnett  had  no  relations? 

Senator  Wiikelkr.  I  think  you  misunderstood  entirely  the  purjKJse 
of  this  invest if^ation.  We  are  not  interested  in  tryinf;  the  heirship 
of  David  Barnett.  It  was  the  duty  of  the  department,  as  I  see  it, 
when  they  carried  a  man  upon  the  rolls  as  a  brother  or  half  brother 
of  this  Indian,  to  protect  his  ri<rhts.  and  to  make  the  investi<Xiation. 
It  is  apparent  from  the  testimony  so  far  that  that  was  not  done.  We 
are  not  interested  in  trying  the  lieirship  of  this  Indian.  e.\ceptin<j  to 
find  or  ascertain  whether  there  was  prima  facie  evidence  to  put  tiie 
department  ui)on  notice  that  theie  was  an  alleged  heir. 

Mr.  KoGEKs.  Senatoi'  Wheeler,  the  enrollment  records  were  made 
in  1900  and  liXIl  and  11)02— these  transacticms  aro.<e  in  1920 

Senator  AVheeler.  Ves;  that  i>  all  the  more  reas«)n  why  they 
should  have  paid  attention. 

Mr.  KooEHs.  Yes.  About  that  time  Mr.  Davis  writes  u  letter  in 
which  he  comments  upon  the  relations  of  Jackson  Barnett.  and  I 
think  that  will  be  i)ut  in  the  record  if  it  is  not  here,  and  I  am  asking 
the  counsel  if  that  was  not  called  to  his  attention  in  the  New  York 
trial;  in  which  case  there  was  a  misrepresentation  in  Ward's  letter 
about  Jackson  Barnett.  If  it  is  not  material  upon  that  point,  of 
course  it  is  not  material  on  any  point. 

Mr.  Walter.  I  do  not  recollect  the  statement  which  you  refer  to. 

Mr.  Rogers.  The  New  York  case  was  tried  on  the  theory  that  the 
department's  action  in  this  matter  was  entirely  in  good  faith,  and 
free  from  fraud  and  implication  of  fraud;  was  it  not  ^ 

Mr.  AV ALTER.  No,  sir. 

Ml'.  K<)(;ers.  It  was  not  ^  Diil  not  the  Department  of  Justice  assist 
in  the  trial  of  that  case  ^ 

Mr.  Waltek.  'i'hey  ditl. 

Mr.  Rogers.  And  they  took  a  very  active  part   in  it  ^ 

Mr.  Walter.  Not  very  active,  I  would  say. 

Mr.  RoGEKs.  And  it  developed  at  the  trial  in  New  York,  just  be- 
fore the  trial  oj)ened.  did  it  not.  that  the  district  ntt(»iiiey.  acting 
through  his  assistant,  Mr.  Crawford,  claimed  thi'  attention  of  the 
court  before  the  trial  openeil,  to  make  a  withdrawal  of  record,  or  an 
auKMuhiient,  a>  I  think  they  tei-med  it.  of  the  pleading  of  the  (lov- 
ernment's  intervention  ^ 

Mr.  Walter.  Mr.  Crawford  stated  at  the  opening  of  the  trial  that 
he  desired  to  withdraw  tho.se  allegations  of  the  Government's 
amended  interveiition  which  charged  that  the  Department  of  the 
Int<'iioi-  was  guilty  of  fraud. 

Senat(»r  W'iikelkh.   Who  was  Mi'.  Crawfor«l? 

Mr.  Waltkk.  He  was  the  assistant  I'nited  States  attorney.  The 
plaintiir.    foi-   whom    1    appeai'ed.    withib'ew    nothing. 

Senator  AN'heelkk.  The  phiintilV.  foi-  wjioin  voii  app«'ar((|.  did 
j-harire  fiM ud  t 
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Mr.  Walter.  Yes,  sir. 

Mr.  RoGEiis.  I  will  ask  you  if  this  is  a  statement  that  was  made 
to  the  court  in  tlie  New  York  ease  at  the  openin*?  of  the  trial.  If 
the  committee  will  panlon  me.  I  will  just  read  this  into  the  record. 

Mr.  AVai.tek.  Vou  are  referrinjr  to  l)age  54^  I  have  a  copy  of  it 
here  l)efore  me  and  I  have  read  it.  and  to  the  best  of  my  recollection 
that  is  tlie  statement  Mr.  Crawford  made. 

Ml'.  RooERs.  I  may  want  to  call  your  attention  to  parts  of  it,  and 
I  will  read  it,  if  the  committee  will  hear  with  me.  because  it  is  very 
important  on  account  of  the  statements  that  have  been  made  in  this 
hearin<;  with  reference  to  tlie  criminal  proceeding's  that  were  con- 
templated ajjainst  these  parties.  Addressin*;  the  court.  Mr.  Craw- 
ford said  as  follows 

Senator  Wheeler.  Let  me  ask  you  this,  what  has  that  fjot  to  do 
with  any  subseciuent  determination  that  the  Department  of  Justice 
mi<;ht  have  come  to,  to  the  effect  that  they  ought  to  present  the  case 
to  the  grand  jury? 

Mr.  Rogers.  I  think  it  hat  the  utmost  to  do. 

Senator  AVheeler.  I  disagree  with  you  entirely. 

Mr.  Ro(;ers.  This  committee  apparently  took  a  great  deal  of  inter- 
est in  the  subject  matter  of  the  withdrawing  or  determination  of  the 
proceedings  before  the  grand  jury. 

Senator  Wheeler.  Exactly. 

Mr.  Rogers.  Yes.  Now  I  think  the  committee  ought  to  have  this 
specially  called  to  its  attention.  . 

Senator  Wheeler.  I  think  it  ought  to  be  called  to  our  attention, 
but  I  do  not  think  it  has  any  great  weight  in  the  matter,  at  all. 

Mr.  Rogers.  May  I  proceed  and  read  it '. 

Senator  Wheeler.  Yes. 

Mr.  Rogers.  Pa^'don  me.  before  I  begin  reading  this  I  will  .say 
this  is  an  oral  statement  dictated  into  the  record,  based  upon  a  letter 
addressed  to  Mr.  Crawford  by  the  Attorney  General,  so  he  stated 
at  the  time.    He  said  as  follows : 

Mr.  Crawford.  I  fiu'ther  desire  to  withdraw  each  and  every  alleviation  in 
the  amended  petition  of  intervention  wherein  it  is  alleged  in  substance  or  in 
effect  that  the  then  Secretary  of  the  Interior  Albert  B.  Fall,  and  the  then 
Conimis.sioner  of  Indian  Affiiir;.:.  Charles  II.  Burke,  willfully  ;ind  knowingly 
cooperated  with  Anna  Laur.i  Lowe.  Harold  C.  Mc(TUfxin,  A.  .T.  Ward,  and 
M.  L.  Mott.  in  the  accomplishment  and  consunnnation  of  their  plan,  desiun, 
.scheme,  and  conspiracy  (o  defraud  Jackson  Barnett  and  the  I'nited  States 
and  each  and  any  allegation  \i\  the  said  amended  petition  that  the  said  Secre- 
tary of  the  Interior  Albert  B.  F;dl,  and  the  said  Assi.stant  Secretary  F.  M. 
Goodwin,  and  the  said  Commissioner  of  Indian  xVffairs  Charles  H.  Burke,  in 
promulgating  the  said  amendment  to  regidation  No.  24,  and  in  granting  the 
pretended  request  of  the  said  .Tackson  Barnett  to  make  his  pretended  gifts,  and 
in  participating  in  the  assignment  of  Liberty  bonds  of  tlie  said  Jackson  Bar- 
nett. all  as  ajjpears  more  fully  in  the  said  amended  i)etition  of  intervention, 
did  .so  with  the  fraudulent  and  illegal  purpose  of  aiding,  abetting,  and  assi.-^ting 
the  said  Anna  Laura  Lowe.  Harold  C.  MctJugin.  A.  J.  Ward,  and  M.  L.  Mott 
in  the  accomplishment  and  consummation  of  the  said  i)lan,  design,  scheme,  and 
conspiracy  to  defraud  Jackson  Barnett  and  the  rnite<l  States. 

That  is  the  .statement  that  was  dictated  into  the  record. 

Senator  Wheeler.  One  question,  right  there.  Subsecjuently.  when 
the  department  filed  a  l)rief  in  ojjposition  to  a  writ  of  certiorari  in 
the  Supreme  Court,  did  they  oi'  did  they  not  make  a  statcMieiit  tiiat 
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by  reason  of  withdraw  in<i  tliat  statement  from  their  amended  peti- 
tion, they  (lid  not  intend  to  say  that  there  was  not  any  fraud  in 
connection  with  it  i 

-Mr.  Wai/it.r.  They  said  they  withdrew  tlie  allegation  of  fraud  by 
the  Secretary,  but  not   the  allepation  of  fraud  upon  the  Secretary. 

Mr.  RooERS.  I  will  ask  you  to  state.  Mr.  Walter,  if  that  case  was 
n<»t  tried,  and  the  jud«:ment  of  ,Iud<fe  Knox  entered,  upon  the  naked 
question,  notwithstandin*;  the  fact  that  he  permitted  to  po  into  the 
recortl  dei)Ositions  that  had  been  previously  taken  with  reference  to 
tlie  character  i>f  Anna  Laura  Harnett  prior  to  her  niariia^^'.  relative 
to  the  steps  and  proceedinirs  and  details  of  incidents  that  happenerl 
on  up  to  the  mariia<j:e,  and  all  of  that  vast  detail  of  departmental 
correspondence  and  departmental  ne<rotiations  after  the  marria«re — 
and  his  decision  hnally  rested  upon  the  le«z:al  question  of  whether 
Jackson  Barnett  had  mental  capacity  sufficient  to  understand  the 
transaction  and  thereby  invest  the  Secretary  with  power  to  act? 

Mr.  Walter.  Down  to  "'thereby."  I  think  your  statement  is  cor- 
rect. Accortling  to  Judjre  Knox's  opinion,  it  was  that  Jackson  Bar- 
nett was  incompetent  to  make  the  <rift.  and  as  he  was  incompetent, 
there  was  no  pift.  and  the  Seci-etarv"s  ai)proval  of  it  was  a  nullity. 

Mr.  KoGERS.  Is  not  that  the  only  legal  question  that  he  .'settled  in 
the  case  { 

Senator  Wheeler.  Here  is  what  he  said  [reading]  : 

From  all  the  evidence  in  the  ca.^se.  I  am  stronsly  of  the  opinion  that  the 
gifts  which  purport  to  have  been  made  liy  Barnett  can  not  he  re;:ar(lod  as  his 
acts  and  deeds,  and  must  be  held  to  be  void  and  of  no  effect.  The  alleged 
donor  had  no  real  coniprehonsion  and  understantiiii{;  of  what  he  was  iiuhKed 
to  do.  and  thus  was  without  thai  clear  and  unmistakable  intentiun  tu  part 
with  his  property,  which  is,  as  I  understand  the  law,  an  essential  requisite 
of  a  gift  inter  vivos. 

Mr.  Rogers.  Yes. 

Senator  Wheelfjj.  You  do  not  mean  to  contend  that  by  that  the 
judge  found  this  man  was  not  defrauded  out  of  his  property? 

Mr.  Rogers.  Judge  Knox  never  found  anything  in  the  case 

Senator  Wheeler.  Of  course  he  found  it.  He  could  not  do  other- 
wise than  find  it  from  the  facts.    He  said : 

The  alleged  donor  had  no  real  comprehension  and  understanding  of  what 
he  was  induced  to  do. 

If  he  was  not  induced  to  do  it  through  fraud,  how  was  he  induced 
to  do  it? 

Mr.  Ro(iERs.  If  I  may  be  permitted  to  ask  you  a  question  here 

Senator  Wheeler.  That  is  what  you  are  doing.  The  decision 
states  for  itself  what  it  was. 

Mr.  R(XJERs.  I  would  like  to  ask  a  few  questions  of  Mr.  Walter, 
becau.se  lie  represented  the  plaintilf  in  that  suit. 

Senator  Wheeler,  liut  I  do  not  understand  at  all  your  line  of  cross 
examination.  \'ou  are  appearing  lieie  now  as  tlu'  attorney  for  Mrs. 
Jarkson  Bainett,  you  say? 

Mr.  R(»(iERs.  Yes. 

Senatoi-  Wheeler.  Is  Mrs.  Jackson  Barnett  interested  in  what 
the  Department  of  Ju.stice  .said  this  morning  about  what  they  did 
down  in  Oklahoma,  about  presenting  the  case  to  a  grantl  jury? 

Mr.  R(»(ii;RS.  She  will  undoubledly  be  interested  when  this  <a>e 
is  readied,  as  I  nndersland.  in  (he  l)('|»ai  luiein  of  .histiee's  a<tion 
on  oth<'r  matters. 
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Senator  Wheeler.  Oh,  no. 

Mr.  KoGERS.  If  you  do  not  care  for  me  to  pursue  this  line,  I  will 
not  do  it.    Shall  I  abandon  that  line  of  inquiry,  Mr.  Chairman^ 

The  Chairman.  I  do  not  just  understand  your  line  of  arj^ument, 
but  go  ahead. 

Mr.  Rogers.  I  was  tryin<r  to  make  the  point  that  Jud<^e  Knox, 
in  the  decision  in  the  New  York  case,  treated  it  as  if  it  was  a  white 
man  who  had  made  a  «i:ift  and  did  not  have  sufficient  mentality  to 
understand  the  transaction.  That  is  all  there  is  in  the  lepal  feature 
of  his  decision.  He  never  found  any  fraud  on  the  part  of  the  de- 
partment officials  and  the  Secretary.  He  merely  found  that  the 
Secretary  had  nothing  to  act  upon. 

Senator  La  Follettk.  He  made  some  comments  on  it,  did  he  not? 

Mr.  Rogers.  He  made  no  comment  upon  it,  intimating  that  he 
decided  the  case  on  any  other  theory. 

Senator  Wheeler.  He  .said  the  action  was  diabolical. 

Mr.  Rogers.  He  was  referring  to  Mrs.  Barnett  and  lier  attorneys 
and  not  to  the  officials  of  tiie  department :  that  is  the  [)oint. 

Senator  Wheeler.  Conceding  that  that  is  true,  what  has  that  got 
to  do  with  the  question  of  what  was  testified  to  by  the  attorney  from 
tlje  Department  of  Justice,  to  the  effect  that  he  was  indicating  the 
persons'  named  a  grand  jury  was  called  for? 

Mr.  Rogers.  I  might  aid  in  clearing  up  the  suggestion  you  made 
a  while  ago,  that  the  withdrawal  of  this  charge  of  fraud,  and  th-B 
terms  and  language  used  by  Mr.  Crawford,  did  not  mean  to  imply 
that  there  was  no  further  lingering  charge  of  fraud  on  the  part  of 
the  Department  of  Ju.stice,  on  the  part  of  these  officials. 

Senator  Wheeler.  That  was  two  years  prior  to  that  time,  was  it 
not? 

Mr.  Rogers.  What  is  that? 

Senator  Wheeler.  This  decision  was  rendered  two  years  prior  to 
the  time  they  were  about  to  present  the  case  to  a  grand  jury? 

Mr.  Rogers.  Maybe  it  was. 

Senator  Wheeler.  Subsequently,  under  the  decision  of  this  case  in 
New  York,  the  attorneys  of  the  JDepartment  of  Justice  concluded 
that  there  was  fraud  on  the  part  of  the  officials  of  the  Government, 
they  say,  and  they  were  about  to  present  it  to  a  grand  jury.     Now, 

if  you  will  tell  me 

Mr.  Rogers.  I  had  not  gotten  to  that  point  in  my  examination  of 
the  witness. 

Senator  Wheeijer.  I  wish  you  would  get  to  the  point. 

Mr.  Rogers.  All  right.  Mr.  Walter,  you  have  been  very  inti- 
mately connected  with  the  New  York  case  for  the  past  year,  have 
you  not? 

Mr.  Walter.  We  have  for  longer  than  that;  for  the  last  four 
years. 

Mi-.  Rogers.  I  mean  the  Wa.shington  case,  here  in  the  District  of 
Columbia  ? 

Mr.  Walter.  The  Washington  case  ? 

Mr.  Rogers.  In  the  District  of  Columbia. 

Mr.  Walter.  Not  quite  a  year,  I  believe. 

Mr.  Rogers.  You  have  been  in  frequent  touch  with  the  Depart- 
ment of  Justice  about  this  case? 


1108     SURVEY  OF   CONDITIONS   OF   INDIANS   IN    UNITED  STATES 

Mr.  Walter.  Hardly  frequently.  I  have  seen  them  a  number  of 
tmies. 

Mr.  RofJEHS.  Did  you  not  l'o  and  c(m.sult  with,  and  cooperate  with, 
and  work  in  harmony  with  Mr.  Parmenter  and  Mr.  Lacy  and  Mr. 
Selhv  uj)  to  the  time  of  a  (hiy  or  two  hefoi*-  tlu-  New  York  trial ' 

Mr.  Walter.  I  did. 

Mr.  K(KjER.s.  You  had  frequent  confereneeh.  They  aided  and  a.s- 
.si-'ited  in  the  pitherin*:  of  the  evidence,  did  they  not,  in  Oklahoma 
and  other  States '. 

Mr.  Walter.  To  a  limited  extent. 

Mr.  Ro«ER.s.  Y'ou  weie  in  a  conference  in  the  Attorney  General's 
oiiice  one  or  two  days  before  the  New  York  trial  opened  t  That  nifrht 
did  you  come  over  here  from  New  Y^'ork — one  night  C 

Mr.  Walter.  1  did. 

Mr.  Kogers.  At  a  meeting? 

Mr.  Walter.  I  did. 

Mr.  Rogers.  I  will  ask  you  to  state  what  was  discussed  at  tiiat 
meeting  that  night? 

Mr.  Walter.  I  was  advised,  on  the  eve  of  the  trial,  thai  the 
Secretary  of  the  Interior  and  Mr.  Buike  had  asked  the  Attorney 
General  for  an  opinion  on  certain  legal  questions,  and  that  thej'e 
was  some  likelihood  that  the  Attorney  Geneial  would  give  an  opin- 
ion on  certain  legal  (jue.stions.  atlverse  to  the  contentions  we  were 
making  in  the  case,  and  I  asked  the  Attorney  General  to  hear  me, 
before  he  delivered  his  opinion,  and  he  told  me  to  come  down. 

Senator  Wheeler.  Did  you  come  down  i 

Mr.  AValter.  I  did. 

Senator  Wiiepxer.  Did  vou  talk  to  the  Attorney  General  about 
it? 

Mr.  Walter.  I  did.  I  would  not  call  it  a  conference.  I  would 
say  that  I  stood  up  before  him  and  argued. 

Mr.  RoGER-s.  Mr.  Sargent  w^as  personally  present  at  that  time,  was 
he  not? 

Mr.  Walter.  He  w  as. 

^Ir.  Ro(iERS.  And  the  Solicitor  General,  too? 

Mr.  Walit.r.  He  was. 

Mr.  Rogers.  And  you  were? 

Mr.  WALThJi.  I  was. 

Mr.  Rogers.  And  Mr.  Selby? 

Mr.  Walter.  Selby  was  there. 

Mr.  Rogers.  And  Parmenter? 

Mr.  Walter.  No;  my  recollection  i;«  that  Mr.  Parmentei-  wa-^ 
not  present. 

Mi-.  Rogers.  And  Mr.  Lacy? 

Mi-.  Waeter.  No.  Mr.  T>acy  was  not  ])resent  so  far  as  I  recollect. 

Mr.  Ro(iEi{s.  Wh(>  else  besides  yourself  was  there? 

Mr,  Wal'ier.  The  Attorney  (ieneral.  the  Solicitor  General.  Mi". 
Selby,  Mr.  Fostei-,  and  myself  are  all  that  1   remember  luung  there. 

Senator  Wheeler.  Tell  us  what  took  place. 

Mr.  Walter.  I  walked  in  and  the  Attorney  (Jeneral  sat  at  his 
desk  and  told  me  to  stand  there  and  say  what  1  had  to  say.  and 
I  slaited  to  argue  (he  <iuesti<»n  of  law.  and  he  interrupted  me  very 
lirusciiiely  and   savagely,  and   asked   lue  how    I   explained   a   certain 
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thintr  in  an  <)})inion  of  the  Supreme  Court;  and  I  started  to  tell 
him  that  the  facts  in  that  case  were  so  an  so.  and  he  told  me  he 
did  not  care  anythin*;  about  the  facts  in  the  case  and  wanted  me 
to  explain  the  hin<jua<i^e.  I  told  him  I  could  not  explain  the  lan^ua^e 
of  the  Supreme  Court  without  tellinjr  him  the  facts  in  the  case. 
I  then  made  several  other  attempts  to  make  some  headway  with 
him  on  some  of  the  propositions,  to  which  he  listened  coldly,  and 
at  the  close  of  the  hearing  thanked  me  for  the  assistance  I  had 
given  him. 

Mr.  Rogers.  Do  you  know  what  case  he  referred  to? 

Mr.  Walter.  The  case  of  Parker  v.  Richards. 

Mr.  Rogers.  The  Attorney  General  had  previously  written  an 
opinion  dated  the  2()th  of  October.  li)'2G,  perhaps  about  three  or 
four  weeks  prior  to  this  meeting,  in  which  he  had  held  that  under  the 
law  of  Congress  in  relation  to  full-blood  Creek  Indians  or  Indians 
of  the  Five  Civilized  Tribes  upon  whose  allotments  oil  and  gas  lea.ses 
had  been  made,  subject  to  his  approval,  and  which  were  approved 
under  his  regulations,  the  Secretary  had  discretion  and  control  of 
the  funds.    That  was  held  in  that  opinion,  was  it  not? 

Mr.  AValtek.  I  had  no  knowledge  about  the  fact  that  the  Attorney 
Creneral  had  delivered  any  opinion  on  that  subject,  at  the  time  I 
talked  with  him.  My  understanding  was  at  the  time  that  the  opin- 
ion was  in  course  of  preparation,  and  what  the  Attorney  General 
had  before  him  at  the  time  that  I  talked  to  him  was  a  memorandum 
from  the  I)ei)artment  of  Justice  in  which  there  was  a  quotation  from 
the  case  of  Parker  v.  Richards. 

Mr.  Rogers.  Had  he  not  given  his  opinion  at  that  time? 

Mr.  Walter.  I  did  not  so  understand. 

Senator  Wheeler.  There  is  nothing  in  the  record  about  it.  if  he 
did^ 

Mr.  AA' alter.  I  say  I  did  not  know  that  he  had  given  any  opinion. 
I  thought  he  was  about  to  give  one. 

Senator  La  Follette,  You  thought  the  opinion  was  in  process 
of  preparation,  and  you  appeared  there  to  present  your  side  of 
the  argument  ( 

Mr.  AValter.  Correct :  and  mv  special  reason  was  to  bring  to  the 
Attorney  General's  mind  the  eftect  which  that  opinion  at  the  time, 
on  the  eve  of  the  trial  of  this  case,  might  have  (m  the  decision  in  the 
case,  if  he  changed  the  rule  of  the  law  which  we  had  been  |)roceeding 
imder. 

Senator  Wheeler.  You  had  heard,  had  you.  that  pressure  was 
being  brought  upon  the  Attorney  General  by  the  Secretary  of  the 
Interior  to  render  such  an  opinion  ? 

Mr.  Walter.  I  had  heard — I  can  not  tell  you  exactly  whom  I 
heard  it  from — that  Secretary  Work  and  Mi'.  Burke  had  called  on 
the  Attorney  General  personally. 

Senator  Thomas.  AVhile  Mr.  Rogers  is  finding  his  data,  let  me  ask 
you  this  question :  At  the  time  the  trust  was  approved  by  the  De- 
partment of  the  Interior  in  1923,  will  you  explain  to  the  committee 
the  status  of  the  law  respecting  restricted  funds  ^ 

Mr.  Walter.  My  understanding,  shortly,  is,  first,  this  property  is 
owned  by  Jackson  I^arnett  absolutely,  iii  fee  simple,  just  as  abso- 
lutely as  you  and  I  own  our  property.     The  only  restriction  upon 
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it  is  that  he  can  not  convey  it  without  the  approval  of  the  Secretary 
of  the  Interior. 

Tlie  Secretary's  power  over  that  fund  is  limited  to  two  things — he 
can  remove  restrictions  and  he  can  approve  or  disapprove  leases. 

Senator  Thomas.  At  that  particular  time  the  law  was,  was  it  not, 
that  the  restrictions  would  be  removed  in  1931? 

Mr.  Walter.  Yes;  by  the  act  of  Congress  the  restrictions  would 
expire  by  limitation. 

Senator  Thomas.  So  that  at  the  time  the  trusts  were  ai)provt;d  the 
law  was  that  unless  something  was  done  to  conserve  Barnett's  estate, 
in  1931  the  property  would  all  l)e  turned  over  to  him.  free  and  cleai" 
of  all  restrictions,  for  him  to  do  as  he  saw  fit  with  as  an  American 
citizen? 

Mr.  Walter.  Subject  to  the  action  by  Congress  in  the  meantime. 
If  the  Congress  decided  that  the  restrictions  should  carrv  over  be- 
yond 1931 

Senator  Thomas.  I  am  talking  about  that  time.  At  that  time 
there  was  no  bill  pending? 

Senator  Wheei.er.  Subject  to  the  guardianship  in  the  local  courts. 

Senator  Thomas.  That  is  the  point.  The  law  was,  at  that  time, 
that  unless  something  was  done  by  Congress,  or  some  other  proper 
party  or  powerful  party,  in  1931  the  law  would  expire,  and  that  such 
property  as  Barnett  had  would  be  turned  over  to  him.  under  the  law. 
without  any  restrictions  or  supervision,  save  such  restrictions  as  he 
himself,  the  guardian,  or  the  wife,  would  exercise  over  his  property^ 

Mr.  Walter.  That  is  correct. 

Senator  Wheeler.  That  is.  it  would  be  turned  over  to  him,  an  in- 
competent partj^  to  be  administered  by  a  guardian  appointed  by  the 
court,  the  same  as  every  person  who  is  incompetent  has  his  property 
administered  ? 

Mr.  Walter.  Certainly,  and  he  already  had  a  guardian;  an<l  if  lie 
had  payments  upon  it,  it  would  have  been  turnecf  over  to  the  guard- 
ian.   That  argument  also  was  addressed  to  Judge  Knox. 

Senator  Thomas.  That  is  the  point  I  wanted  to  get.  At  the  time, 
the  law  was  that  his  property  would  be  turned  over  in  1931, 

Do  you  know  the  history  of  Indians  in  cases  where  restrictions 
are  removed  and  their  allotments  are  given  to  them,  or  where  their 
money  is  turned  over  to  them  without  restriction?  Do  you  know  the 
history  of  such  cases? 

Mr.  Walter.  No,  Senator,  I  do  not  know  anything  about  it,  ex- 
cept what  I  have  studied  in  this  case. 

Mr.  RooERS.  Mr.  Walter,  immediately  following  this  conference, 
the  United  States  Attorney  for  the  southern  district  of  New  York 
received  instructions  to  withdraw — or  rather,  to  amend  his  inter- 
vention so  as  to  eliminate  the  question  of  the  legality  of  the  amend- 
ment of  the  regulations  in  October,  1922,  and  also  all  implications  or 
charges  of  fraud:  thai  is  correct,  is  it  not? 

Mr.  Walter.   Ygs. 

Senator  Wjiekler.  Now.  that  is  as  to  Mr.  Burke,  tiie  c<Mumi.ssioner, 
Jiiid  the  Secretary  of  the  Interior? 

Mr.  KoijKRS.  Ves. 

Senutoi-  Wheeler.  But  not  as  to  Mrs.  Barnett? 

Mr.  li(XiERa.  I  have  not  referred  to  any  implications  against  these 
people. 
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Senator  Wheeleu.  I  tliou«rht  you  were  representing  those  people? 

Mr.  RoGEKS.  I  am  referring  to  the  New  York  case,  now.  I  ask 
you  if  the  Attorney  General  did  not  at  that  time  have  for  considera- 
tion, and  if  the  purpose  of  your  mission  over  there  was  not  to  pre- 
vent the  promulgation  of  this  gift  of  Octol)er  20,  192G,  on  which  the 
Attorney  General,  speaking — I  will  qualify  that  statement  by  this: 
If  it  was  not  for  the  purpose  of  the  guidance  of  the  Department  of 
Justice  in  this  Barnett  litigation  the  Attorney  General  prepared  this 
opinion  in  which  he  used  the  following  language, 

With  reference  to  the  Barnett  case,  especially : 

4.  Procedure  prescribed  for  administration : 

(a)  It  is  clear  that  Cou>;ress  could  have  siM'cifically  indicated  tlie  precise 
disposition  of  proceeds  from  the  sale  or  leasing  of  restricted  lands  for  the 
benetit  of  the  Indian,  and  could  have  directed  that  said  funds  l)e  disbursed 
by  the  Secretary  at  a  specified  sum  per  niontli  direct  to  the  Indian,  or  by  the 
Secretary  disbursetl  for  the  support  and  umintenance  of  the  Indian  in  other 
respects^  than  by  payments  direct  to  him,  and  as  to  such  disbursements  It 
is  clear'the  laws  of  Oklahonui  and  the  guardians  appointed  under  those  laws 
could  have  no  effect  whatever.  The  existence  of  guardianship  does  not  prevent 
the  creation  of  a  separate  trust,  the  administration  of  which  is  beyond  the 
control  of  the  guardian.    There  is  no  necessarj'  conflict. 

(ft)  Congress  saw  tit  to  accomplish  its  purjKise  of  protection  of  the  Indians 
by  creating  a  trust,  by  sections  1  and  2  of  the  act  of  1908.  and  vested  the 
administration  of  it  in  the  Secretary  of  the  Interior  without  specific  limitations 
of  the  manner  in  which  lie  might  adnunister.  Hence,  the  ix)wer  so  conferred 
is  broader  than  any  powers  which  might  have  been  specifically  conferred. 

(c)  It  follows  that  the  regulations  made  by  the  Secretary,  in  his  judgment 
and  discretion  in  the  administration  of  his  trust,  the  necessity  of  those 
regulations,  their  effectiveness  to  accomplish  their  purpose,  and  his  acts 
in  the  control  and  disbursement  of  said  funds  in  accordance  with  said  regula- 
tions, can  not  well  be  questioned,  as  indicated  by  well  sattled  general  princi- 
ples, unless  there  is  an  abuse  or  arbitrary  exercise  of  that  discretion. 

That  is  part  of  the  opinion  that  was  discussed  when  you  were 
there? 

Mr.  Walter.  I  never  saw  the  opinion  of  the  Attorney  General, 
and  never  read  it,  and  do  not  know  w^hat  is  in  it. 

Senator  Wheeler.  What  has  that  got  to  do  with  incompetent 
Indians  ? 

Senator  Pine.  After  the  court  has  construed  the  law  in  this 
particular  case? 

Mr.  Rogers.  Is  it  not  true  that  the  New^  York  case  was  tried 
upon  the  outline  stated  by  the  opinion  of  October  20,  that  I  have 
referred  to? 

Mr.  Walter.  I  should  say  decidedly  not. 

Mr.  Rogers.  So  far  as  the  Government's  part  of  the  ca.se  is  con- 
cerned? 

Mr.  Walter.  I  never  even  read  the  Government's  brief. 

Mr.  Rogers.  All  right.     Now,  you  prayed  in  that  bill 

Mr.  W.^L'i-ER.  1  think  I  have  read  parts  of  it.  I  do  not  mean  to 
saj'^  that  I  did  not  look  at  it. 

Mr.  RoGFjJs.  You  prayed  in  that  bill  for  recovery  in  that  case 
of  a  judgment  awarding  the  custody  of  this  property  to  Jackson 
Barnett;  is  that  correct? 

Mr.  Walter.  Yes. 

Mr.  Rogers.  In  your  i)rayer 

Mr.  Walter.  We  prayed  for  recovery  to  Jackson  Barnett. 
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Mr.  K()<;u{.s.  You  allejred  that  in  your  opinion  Jaok-son  Harnett 
was  an  inconipett'nt  ? 

Mr.  Waltek.  Yt's. 

Mr.  KcMiKK.s.  "i'ou  also  adniittt'd  at  that  time  that  the  Attorney 
General  Iiad  written  this  opinion,  tliat  he  hail  taken  an  adverse 
position  upon  the  question  of  whetlier  or  not  the  guardian  in  Okla- 
homa would  have  any  control  of  the  fund^ 

Mr.  Walter.  At  wliat  time? 

Mr.  RooEKs.  When  you  tried  the  case?  , 

Mr.  WALTi-Jt.  I  remember  you  read  on  the  trial  of  the  case  an 
extract  from  an  opinion  icrcntly  rentlered  by  the  Att<jrney  (Jeneral. 
As  I  say,  I  never  saw  the  opinion.  Have  1  mis-ed  any  part  of  your 
question  or  not  f 

Senator  La  FoLi.ErrE.  The  stenographer  will  read  it. 

Mr.  Rogers.  I  will  restate  it  in  a  different  way,  and  j)robably  can 
shorten  it.  The  recovery  in  the  New  York  case  was  not  u|>on  your 
petition,  was  it? 

Mr  .Walter.  I  would  say  yes. 

Mr.  Rogers.  AVill  you  please  state  to  the  committee  upon  what 
Hieory  you  can  arrive  at  that  conclusion  when  you  prayed  for  a 
judgment  running  to  Jackson  Barnett  as  against  the  prayer  of 
the  Government  that  the  judgment  should  run  to  the  Secretar}'  of 
the  Interior? 

Mr.  Walter.  The  plaint itf  in  the  suit  was  Jackson  Barnett.  The 
bill  prayed  that  the  gift  be  set  aside  and  that  the  fund  be  returned 
to  the  plaintilf.  The  court  decided  that  the  gift  was  invalid.  At  the 
time  the  bill  was  filed  there  was  in  existence  a  guardian.  The  bill 
did  not  pray  that  the  fund  be  returned  to  the.  guardian.  We  inten- 
tionally left  that  to  the  future  determination  after  the  validity  of 
the  gift  was  determined. 

By  the  time  the  case  was  decided,  the  Oklahoma  8uprenu'  Court 
had  set  aside  the  gift,  or  decided  it  to  be  invalid,  and  it  therefore 
became  unnecessary  to  argue  the  question  whether,  the  gift  being 
invalid,  the  fund  would  be  returned  to  the  Secretary  or  would  go 
to  the  guardian,  and  Judge  Knox  statetl  in  his  opinion  that  it  was 
unnecessary  to  decide  the  i)oint.  as  at  that  time  there  was  no  valid 
guardian  in  existence.  The  oidy  thing  to  do  was  to  hand  (he  money 
back  to  the  Secretary. 

Mr.  RocJEKs.  In  the  ab.sence  of  a  guardian,  you  concede  that  that 
was  the  only  judgment  that  he  could  render,  having  held  the  transfer 
of  bonds  unauthorized? 

Mr.  Walier.  In  the  absence  (d"  a  valid  guardian? 

Mr.  RiMiKRs.  Yes. 

Mr.  Walier.  Goriect. 

Mr.  Ro(;i;i<s.  You  j-ejMesent  the  |)laintill'.  .Mi-.  Bailey,  in  this  suit 
in  (he  District  of  (\)liimbia  ? 

Mr.  Walter.  The  piaintill"  in  (he  siii(  in  (he  Di.stri((  of  Columbia 
is  Jackson  Barnett. 

Mr.  R<m;ers.  By  prochein  ami;  Mr.  Bailey  as  prochein  ami? 

Mr.  Walter.  Ves. 

Mi-.  Rogers,  liy  tlfis  bill  in  the  l)istric(  there  is  a  |)iayer  for  a 
judgment  (o  (he   plaiiHiff.  Jackson    Barnett,  is  there   not? 

Mr.  Walier.  I  think  (hat  is  correit. 
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Mr.  Rogers.  Do  you  tliink  this  court,  if  it  should  ever  find  tliat 
the  bonds  were  unhnvfully  transferred,  could  render  any  other 
judfjnient  than  to  turn  them  back  to  the  Secretary  of  the  Interior? 

Mr.  WAL'n-:R.  I  would  not  like  to  answer  that  question,  because 
I  think  there  is  a  little  difference  of  opinion  in  a  State  or  the  Dis- 
trict of  Columbia,  whicli  would  affect  it,  and  I  would  not  undertake 
to  express  an  opinion. 

Mr.  RoGKRS.  You  are  not  committing  yourself  on  that? 

Mr.  Walter.  No. 

Mr.  Rogers.  Now.  as  to  the  value  of  services  rendered,  was  that 
fixed  upon  the  contract,  or  on  the  quantum  meruit  ? 

Mr.  Walter.  In  the  New  York  case? 

Mr.  Rogers.  Yes. 

Mr.  Walter.  The  opinion  of  the  court  shows  that  it  was  not  fixed 
upon  the  contract. 

Mr.  Rogers.  Did  you  file  application  for  an  allowance? 

Mr.  Walter.  I  did;  along  with  the  other  counsel  in  the  case. 

Mr.  Rogers.  I  have  never  been  fortunate  enough  to  see  that.  Do 
you  have  a  copy  of  it  ? 

Mr.  Walter.  Not  with  me. 

Mr.  Rogers.  Would  you  mind  furnishing  a  copy  of  it  to  the  com- 
mittee ? 

Senator  Wheeler.  What  is  the  idea  of  it,  anyway?  What  has  it 
got  to  do  with  it  ? 

Mr.  Rogers.  I  would  like  to  have  it  in  the  record. 

The  Chairman.  We  ought  to  have  something  to  say  as  to  what 
goes  into  the  record. 

Senator  Wheeler.  He  is  not  under  investigation  here. 

Mr.  Rogers.  It  goes  to  the  question  of  the  whole  things.  The  com- 
mittee is  investigating  the  correctness  of  the  policy  of  the  Secre- 
tary of  the  Interior  with  regard  to  disposition  of  Indian  funds. 

Senator  Wheeler.  Yes. 

Mr.  Rogers.  This  was  for  an  allowance  out  of  the  fund  that  the 
court  had  adjudged  to  be  the  fund  of  Jackson  Barnett. 

Senator  Wheeler.  Yes. 

Mr.  Rogers.  Certainly  we  would  be  interested  in  knowing  the  rep- 
resentations set  up  by  the  counsel,  and  the  arguments  made  in  that 
behalf. 

Senator  Wheeler.  Yes. 

Mr.  Rogers.  We  have  shown  the  position  here,  that  he  did  not  win 
that  suit;  but  certainly  I  think  it  would  be  proper  for  us  to  have  a 
copy  of  his  application. 

Senator  Wheeler.  The  judge  apparently  differed  with  you  on  that 
point. 

Mr.  Walter.  If  the  committee  wants  the  papers  on  the  applica- 
tion for  allowance,  I  would  be  very  glad  to  furnism  them. 

Senator  La  Follette.  I  do  not  think  it  is  relevant,  any  more  than 
Mr.  Rogers's  contract  with  Mrs.  Barnett. 

Mr.  Patterson.  Might  I  ask  this  question,  for  my  t)wn  informa- 
tion? I  want  to  keep  straight,  here.  I  thought  the  understanding  was 
when  we  started,  and  following  Senator  Wheeler's  suggestion  that  we 
were  only  asking  questions  of  these  attorneys  to  get  an  outline  of 
what  the  record  shows,  and  that  we  have  that  record  in  here  anyhow. 

Senator  La  Follette.  Precisely. 
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Mr.  Patterson.  So  that  that  record  will  come  in  there. 

Senator  La  Follette.  But  I  cjin  not  see  the  relevancy  of  this  con- 
cerning his  legal  services  to  the  case.    I  can  not  see  the  bearing. 

Mr.  IViTEK.soN.  It  is  only  this.  If  we  are  taking  testimony  of 
the  attorney  in  the  case,  it  might  go  to  show  his  bias  or  interest  in 
the  case. 

Senator  L.v  Folleite.  1  thought  the  purpose  of  his  appearing 
nere  was  to  give  an  outline  of  this  record  whicii  would  save  s<3me 
time  in  getting  the  material  facts  into  the  record  before  the  com- 
mittee. 

Mr.  PArn:i{.st)N.  That  is  what  I  understand  now;  but  the  record 
is  going  to  be  produced  to  show  whatever  it  will  show. 

Senator  La  Follette.  I  think  it  should  be,  certainly. 

Senator  Wheelek.  Yes. 

Mr.  Pati-erson.  Because  we  will  have  the  opinions  of  various  men 
as  to  what  that  record  .shows.     I  have  not  .seen  it. 

Senatoi-  Wheeler.  The  opinions  as  to  what  the  record  shows  of 
course  arc  not  material.    We  simply  wanted  to  get  a  general  outline. 

Mr.  Pa'itehson.  But  my  understanding  is  correct,  that  the  lecord 
will  be  brought  in  ( 

Senator  AViieeler.  Yes. 

Mr.  Ro{;ers,  If  the  chairman  will  peiniit  me,  I  will  ask  another 
question  or  two. 

The  application  for  the  allowance  was  made  upon  the  theory  that 
that  fund  had  become  an  unrestricted  fund  stibject  to  the  jurisdic- 
tion and  power  of  the  New  York  courts;  is  tiiat  correct? 

Mr.  Walier.  I  argued  l)oth  theories,  that  tiie  fund  was  unre- 
stricted, and  that  we  were  entitled  to  an  allowance  even  though  it 
was  restricted. 

Mr.  Rogers.  In  view  of  the  judgment  of  Judge  Knox  that  this 
fund  was  a  fund  that  had  gone  into  the  hands  of  the  Si'cretary  of 
the  Interior  as  a  restricted  fund  under  the  provisions  of  the  last 
contract  and  the  regulations  of  the  Secretary,  your  contention  is 
not  in  harmony  with  the  judgment  of  the  court  in  that  ca.se.  is  it^^ 

Mr.  Walter.  Yes.  sii'.  My  contention  is  in  harmony  with  the 
decisi(m  of  the  court. 

Senator  Wheeler.  Is  it  your  idea,  is  it  the  purpose  of  these  (jues- 
tions  to  show  that  the  witness  is  biased  and  prejudiced,  and  that  he 
is  not  giving  a  correct  statement  of  the  facts;  is  that  what  you  are 
tiying  to  do? 

Mr.  Ro(;ers.  I  think,  if  the  committee  is  going  into  the  (juestion 
to  ([(itermiue  whetlier  or  not  the  Deinirtmeut  of  the  luteiior  acted 
wisely  or  unwi.sely.  lawfully  or  unlawfully,  either  one,  I  certainly 
would  have  the  proper  incentive  to  bring  out  befoie  the  committee 
the  inconsistent  position  of  counsel  at  the  trial,  and  in  the  judgment 
and  in  the  a|)plication  for  a  fee.  It  was  developed  here  this  morn- 
ing that  the  Attorney  (leneral's  oflice  is,  in  the  New  York  court,  up- 
holding tile  allowance  of  the  fee  <»n  the  ground  that  the  fund  is  a 
restricted  fund  that  pi-opei-ly  was  within  the  hands  of  the  SecretarVi 
and  tiiat  it  should  be  icturned.  If  the  court  was  right,  what  power 
has  th(!  court  to  parcel  out  a  restricted  fund  without  the  consent  of 
the  Secretary  ( 

Senator  Whekler.  What  interest  has  this  connnittee  in  whether 
the  court  has  the  power  or  has  not  the  power '^  That  has  nothing 
to  do  with  this  investigation  at  all. 
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Mr.  Rogers.  Then  I  liave  a  mixed  conception  of  the  purpose  of 
the  investigation.  . 

Senator  Wheeleh.  You  certainly  have,  it  that  is  your  idea  ot  it. 

Mr.  Rogers.  1  supposed  the  coniiiiittee  was  trying  to  determine 
whether  or  not  the  Indian  had  been  outraged. 

Senator  Wheeler.  Really,  candidly,  I  do  not  think  you  are  help- 
ing us  much  by  your  cross-examination,  in  determining  it. 

Mr.  Rogers.  I  am  sorry.  •     ■    ,      u 

Senator  Pine.  I  do  not  think  it  should  establish  the  principle  that 
we  are  going  to  try  witnesses. 

Senator  Wheeler.  No. 

The  CiiAiuMAN.  Are  there  any  further  questions? 

Mr.  Rogers.  I  do  not  want  t(J  interrupt  your  statement,  Senator 
Wheeler,  but  inasmuch  as  Mr.  Walter  is  one  of  the  chief  beneficiaries 
under  this  allowance,  it  certainly  ought  to  be  a  matter  of  interest  to 
this  committee  to  know  whether  or  not  that  allowance  was  soundly 
and  consistently  made,  and  whether  or  not  the  attitude  of  the 
Interior  Department  is  now  correct. 

Senator  La  Follette.  The  courts  will  have  to  pass  upon  that. 

Mr.  Rogers.  The  courts  are  passing  upon  that  question,  as  to 
whether  it  is  sound  or  not. 

Senator  La  Follette.  The  courts  can  pass  upon  that ;  can  they  ? 

Mr.  Rogers.  The  courts  are  passing  on  the  whole  Barnett  case. 
The  case  has  been  tried  and  the  testimony  has  been  taken  complete, 
and  I  do  not  know  why  this  committee  is  taking  this  testimony  over 
again. 

Mr.  Walter.  If  that  is  to  be  a  basis  for  objection  to  inquiry  as  to 
matters  that  have  not  been  brought  out,  I  would  like  to  call  attention 
to  the  statement  of  Mr.  Meritt  at  one  of  the  prior  hearings  before 
his  committee.     [Reading:] 

Mr.  Mebitt.  As  was  stated  in  the  decision  of  the  court,  the  wife  under  this 
settlement  got  $550,000.  Out  of  that  money  she  paid  this  lawyer  in  Kansas. 
That  was  unrestricted  money,  so  far  as  her  share  was  concerned,  after  it  was 
paid  to  her. 

Senator    Pine.  How    did    it    become    unrestricted? 

Mr.  Meritt.  Because  of  the  action  of  the  Commissioner  of  Indian  Affairs  and 
rhe  Secretary  of  the  Interior  in  approving  this  settlement.  But  the  commis- 
sioner had  nothing  to  do  witli  thi-  payment  of  this  attorney's  fee  of  $150,000. 
and  therefore  he  should  not  be  charged  with  that  payment. 

In  view  of  that,  I  do  not  think  that  the  argument  of  the  Interior 
Department  that  the  restrictions  were  not  removed  is  very  serious. 

Mr.  Rogers.  Then,  is  it  your  contention  that  notwithstanding  the 
fact  that  the  action  of  the  Secretary  was  unwarranted,  that  by  his 
act  he  released  the  fund  from  all  restrictions? 

Mr.  Walter.  He  certainly  released  the  fund  from  all  restrictions 
until  the  court  reimposed  the  restrictions  by  giving  the  fund  back  to 
him. 

Mr.  Rogers.  Would  a  restoration  of  the  fund  after  the  restriction 
had  been  removed,  place  a  restriction  upon  the  fund  merely  because 
of  their  possession?  Would  that  change  the  legal  status,  the  fact 
that  the  fund  was  simply  in  the  hands  of  the  Secretary  ? 

Mr.  Walter.  You  are  now  asking  whether,  when  the  fund  gets 
back  to  the  Secretary,  it  would  be  restricted  ? 
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Mr.  RouKKS.  Yes;  would  the  fact  that  it  was  turned  hack  to  the 
Secretary  change  its  status,  after  it  liad  once  been  turned  over  to 
the  trustee? 

Mr.  WALTf:R.  Yes. 

Mr.  KocKKs.  I  can  not  aj^rec  to  that. 

The  way  tiie  situation  stands  as  to  .Jackson  IJarnctt's  estate,  as  con- 
cerns the  $550,000  sent  to  New  York,  if  the  trust  had  remained  in 
force  and  continiied.  he  woidd  be  receiving  $'J().0(K)  j)cr  year.  Becau.se 
of  the  contract  between  your  a.s.sociates,  Hununer  and  Foster,  and 
the  assumed  or  alletred  Oklahoma  <ruardian,  he  never  received  any 
property,  because  of  notice  served  on  the  trustees  not  to  pay  it  to  him. 

Had  that  notice  not  been  served,  he  wouhl  have  been  receiving, 
each  year,  $20,000  out  of  the  Xew  York  fund  and  $7,500  a  year:  that 
i.s  correct,  is  it  not? 

Mr.  Walter.  I  think  that  is  a  wholly  inaccurate  statement. 

Mr.  KocERs.  He  would  receive  $7,500  a  vear  interest  on  tlu'  trust 
here?  If  it  had  not  i)een  for  the  action  of  the  Secretaiy  of  the  In- 
terior, Jackson  Barnett  would  have  had  the  $27,000  of  income  and 
also  the  principal,  without  any  deduction  for  any  expenses,  counsel 
fees  or  anything  else.  The  l)onds  were  eaining  just  as  much  income 
when  they  were  in  the  hands  of  the  Secietuiy  of  the  Interior  as 
when  they  were  in  the  hands  of  the  Equitable  Trust  Co.,  and  Jack- 
.son  Barnett  would  have  gotten  every  cent  of  it :  and  he  was  depiived 
of  it  not  because  of  the  action  of  the  guardian,  but  because  of  the  ac- 
tion of  the  Secretary  of  the  Interior,  and  the  result  of  the  suit  is  to 
give  back  to  Jackson  Barnett  the  $550,000,  the  principal  which  the 
Secretary  of  the  Interior  took  away. 

Mr.  Walter.  You  are  making  an  argument  now. 

Senator  Wheeler.  Your  contention  is  that  if  lie  had  been  de- 
frauded out  of  his  money  he  would  have  had  more  money  and  income 
from  it  than  if  he  had  the  whole  returned  to  him? 

Mi-.  Rogers.  I  think  the  Senator  is  placing  a  false  construction 
upon  my  question. 

Senator  Wheeler.  I  can  not  pUwv  any  other  construction  upon  a 
question  of  that  kind. 

Mr.  Rogers.  Jackson  Barnett  would  have  luul.  if  the  trust  had  re- 
mained intact,  $685,000  in  New  York,  wheicas  now  he  has  about 
$520,000. 

Senator  Wheeler.  But  suppose  the  Secretary  of  the  Interior  had 
not  turn(Ml  it  over  to  Mrs.  Barnett  and  the  Baptist  Society,  he 
would  have  had  $1,100,000  on  de})osit  drawing  interest,  so  that  the 
Interior  Department  coidd  have  given  him  enough  money  tiuit  he 
could  have  lived  on  it  all  the  rest  of  his  life,  and  there  woidd  not 
have  been  any  question  of  attorneys'  fees  coming  into  it,  would 
there? 

.Mi-.  Ro(jehs.  He  might  lia\t'  lixed  in  the  way  that  you  suggested 
that  an  Indian  ought  to  live. 

Senator  A\'iikkli;i{.  C)!),  no:  do  not  put  those  words  in  my  nuuMh. 
because  I  did  not  say  that  an  Indian  ought  to  li\('  that  way.  I 
say  that  he  could  have  lived--if  h«^  had  had  $1,100,000  he  couhl 
have  lived — in  the  best  of  fasliion,  if  the  Interior  l)(>pai-tnieni. 
which  was  his  guradian,  ha<l  wanted  him  to  live  so. 

Mr.  KoGEKs.   I  undeistand  that  he  has  about  a  million  dnlhns  now. 

Senator  Wiiekler.  And  if  your  client  had  not  roblieil  jiim  out  i>f 
a  i)art  of  it,  he  would  have  had  that  much  more. 
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Mr.  Rogers.  Tliat  seems  rather  a  violent  assiiiM|)ti()n,  to  us. 
AVhether  the  wife  that  <rets  the  property  of  a  liusbaiul  is  robbinfi 
him  of  it  or  not,  that  would  depend  upon  the  relationsliip  of  the 
forces  that  operated. 

Senator  Wheeler.  I  am  thinkinjr  of  a  department  which  is  the 
guardian  of  an  Indian  perniittin«:  a  marriage  of  that  kind  to  go, 
and  not  having  anj'thing  done  about  it  to  try  to  annul  that  marriage. 

Mv.  RoGEKS.  If  your  are  directing  that  question  to  me.  Senator, 
I  will  answer  it  by  saying 

Senator  "Wiieeleh.  I  am  not  directing  a  question;  I  am  making 
a  statement  to  you. 

^Ir.  Rogers.  Well,  I  would  respond  to  that  statement,  that  the 
Indian  Office  has  found  by  eight  years  of  experience  that  this  Indian 
iias  been  benefit^^'d  by  the  mari-iage. 

Senator  Wheeler.  Well,  I  can  agi-ee  that  some  of  the  attorneys 
probably  have  been  benefited  by  the  marriage,  but  I  can  not  see 
where  the  Indian  has  been. 

The  Chairman.  Is  there  anything  further? 

Mr.  Pattj:rson.  Senator,  just  because  we  are  into  that,  I  think 
probably  the  facts  are,  and  the  record  will  show  that  as  to  this 
marriage,  when  that  hal)eas  corpus  proceeding  was  taken  and  he  was 
taken  back  from  Kansas  into  Oklahoma,  that  this  guardian  at  that 
time  who  was  recognized  by  all,  and  the  officers  of  the  (lei)artment 
and  the  court  virtually  agreed  that  he  would  not  entertain  the 
habeas  corpus,  but  they  should  go  back  to  Oklahoma  and  live  to- 
gether and  they  would  not  contest  it ;  that  was  before  Commissioner 
Burke  came  into  office. 

Senator  Wheeler.  I  did  not  say  Commissioner  Burke,  but  I  say 
that  Cato  Sells  and  all  who  permitted  that  thing  to  go  and  made  no 
attempt  to  have  the  marriage  annuled  in  courts,  was  neglectful  of 
their  duty. 

Mr.  Patterson.  The  fact  remains  that  he  did  not  institute  any 
proceedings  in  Oklahoma  to  upset  it. 

Senator  Wheeler.  But  do  you  not  think  that  the  department  itself 
had  a  duty  to  perform  there,  and  that  it  still  lias? 

Mr.  PATi'FJisoN.  I  doubt  if  we  have  any  jurisdictitm  to  set  those 
things  aside. 

Senator  Whefxer.  I  am  still  quite  sure  that  you  have. 

Mr.  Patterson.  Judge  Pollock  recently  held  in  one  of  these  cases, 
when  that  question  was  brought  in,  that  they  were  married,  and 
that  was  all  there  was  about  it. 

Mr.  Rogers.  If  they  were  authorized  to  marry  and  the  mairiage 
had  validity,  what  right  would  the  Interior  De})artment  or  the  De- 
partment of  Justice  or  any  other  department  have  to  attempt  to  dis- 
turb that  relation? 

Senator  Wheeler.  Why,  if  my  incompetent  child  goes  out  and  ^ets 
married,  I  will  go  into  court  and  ask  to  have  the  marriage  set  aside, 
as  guardian  of  that  child.  Now,  the  Department  of  the  Interior. 
the  Government  of  the  United  States,  is  the  guardian  of  these  In- 
dians. When  some  woman  of  this  t3q)e  comes  down  and  sneaks  in 
and  takes  that  old  mnn  and  kidnaps  liim  and  marries  him  foi-  the 
purpose  of  defrauding  him  and  getting  liis  money  away  from  him.  <lo 
you  mean  to  tell  me  there  is  any  court  in  the  world  that  would  not 
set  aside  a  marriage  of  that  kind? 

Mr.  Rogers.  They  attempted  it  once. 
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Mr.  Walter.  No;  there  was  a  habeas  corpus  proceeding.  Tliere 
was  no  proceeding  to  annul  the  marriage. 

Senator  Wheeler.  There  was  no  proceeding  to  annul  the  marriage? 

Mr.  Rogers.  No;  not  directly. 

Senator  Wheeler.  You,  as  a  Jlawyer,  know  perfectly  well  that  it 
could  not  be  set  aside  except  on  a  direct  attack. 

Mr.  Rogers.  If  he  was  competent  to  marry,  jou  would  have  to  go 
in  by  next  friend  or  a  guardian  to  annul  it,  if  he  did  not  proceed 
in  his  own  name. 

Senator  Wiieeij».  Yes. 

Mr.  Rogers.  01'  course  the  Department  of  tiic  Interior  liad  no 
jurisdiction  to  do  that. 

Senator  Wheeler.  The  Department  of  the  Interior  had  absolute 
jurisdiction  to  go  in  and  ask  somebody  to  appear  as  next  friend,  and 
the  Department  of  Justice  had  the  proper  authority  to  do  it. 

Mr.  RoGER.s.  It  did  not  see  tit  to  do  it. 

Senator  Wheeler.  Yes:  it  did  not  see  fit  to  do  it.  That  is  where 
I  charge  them  with  negligence,  under  the  facts  that  have  Vx'imi 
disck)se{l. 

Mr.  Rogers.  It  wa<  an  admini.strative  matter  to  pass  upon,  and 
they  passed  upon  it. 

Senator  Wheeler.  And  I  say  they  were  failing  in  their  duty,  ami 
that  the  Secretary  of  the  Interior  was  negligent,  wlun  they  got 
the  facts  in  the  case;  and  you.  as  a  lawyer,  could  not  go  in  and 
justify  it. 

Mr.  Rogers.  Senator  Wheeler,  I  will  answer  that  by  saying  this, 
that,  knowing  the  facts  as  T  do  in  the  Barnett  case.  I  think  they  pur- 
sued  a  correct   course. 

Senator  Wheeler.  Well,  of  course,  as  attorney  for  Mrs.  Barnett, 
we  would  n<}t  expect  you  to  say  otherwise. 

Mr.  Rogers.  I  would  submit  it  to  any  impartial  judge  with  th< 
facts  before  him.  and  taking  the  life  before,  and  since,  of  Jackson 
Barnett,  I  think  they  did  the  right  thing. 

Senator  Wheeler.  It  is  inconceivable  to  me  that  the  department 
would  permit  a  tiling  of  that  kind  to  go  unnoticed. 

Senator  Pine.  Mr.  AValter.  did  you  ever  find  any  evidence  or  :«iiy 
facts  in  this  case  of  where  I  was  att('in])ting  to  injure  Charles  H. 
Buike  or  any  other  man? 

Mr.  W.\LTEi{.  Never.  Senator. 

Senator  Wheeler.  Has  any  claim  been  made  that  you  were? 

Senator  Pine.  Yes,  Mr.  Biirke  had  a  statement  to  that  effect. 

Mr.  Rogers.  Did  vou  ever  discuss  this  case  with  Senator  Pine.  Mi . 
Walter? 

Mr.  Walter.  I  never  did. 

Senator  Wheeler.  Of  c()urs(>  I  do  not  know  anything  al)oui  a 
eonsj)iracy  among  you  Repiihlicans  to  destroy  one  another. 

-Mr.  Walteh.  I  am  a   Democral,  Senator.     |  Laughter.] 

The  Chamoian.  Is  that  all,  Mr.  Walter?  The  hearing  will  ad- 
journ until  U)  o'clock  to-morrow,  in  the  Indian  Affairs  Committee 
room  in  the  Senate  Oflice  Building.  At  that  time  we  will  take  up 
another  matter  initil  it  is  disposed  of,  at  least.  It  probably  will  not 
lake  us  very  long.  That  ha^  to  do  with  the  Rio  (Jrande  conservancy 
di.strict,  in  the  State  of  .New  Mexico. 

('Fhereupon.  at  ;").;{()  o'clock  p.  m..  the  subcommittee  adjourned 
until  to-monow,  Tuesday.  January  H.  l<>2i>.  at  10  «»'clock  a.  u\.) 


SURYEY  OF  CONDITIONS  OF  THE  INDIANS  IN  THE 
UNITED  STATES 


TUESDAY,  JANUARY  8,  1929 

United  States  Senate, 
Subcommittee  of  the  Committee  on  Indian  Aitairs, 

Washington^  D,  C. 

The  subcommittee  met,  pursuant  to  adjournment,  at  10  o'clock 
a.  m.,  in  the  room  of  the  conmiittee  in  the  Senate  Office  Building, 
Senator  Lynn  J.  Frazier  presiding. 

Present:  Senators  Frazier  (chairman).  La  Follette,  Pine,  Wheeler, 
and  Thomas. 

Present  also :  Mr.  Louis  K.  Glavis,  chief  investigator  for  the  com- 
mittee; Senator  Deneen;  Senator  Glenn;  Mr.  Charles  H.  Burke, 
Commissioner  of  Indian  Affairs;  Mr.  Edgar  B.  Meritt,  Assistant 
Commissioner  of  Indian  Affairs;  Mr.  John  H.  Edwards,  Assistant 
Secretary  of  the  Interior ;  Mr.  Pearce  A.  R.  Rodey ;  Mr.  E.  O.  Pat- 
terson, Solicitor  for  the  Interior  Department;  Mr.  O.  H.  Graves, 
assistant  to  the  solicitor;  Mr.  John  H.  Watson;  Mr.  Charles  B. 
Rogers,  attorney  for  Mrs.  Jackson  Barnett;  and  others. 

TESTIMONY  OF  LOUIS  MARSHALL 

(The  witness  was  sworn  by  the  chairman.) 

The  Chairman.  Mr.  Marshall,  you  may  state  your  address. 

Mr.  Marshall.  No.  120  Broadway,  New  York. 

The  Chairman.  AVhat  is  your  profession? 

^Ir.  Marshall.  I  am  a  lawyer,  and  have  been  for  51  years. 

The  Chairman.  It  is  our  understanding  that  you  represent  the 
Pueblo  Indians  in  New  Mexico. 

Mr.  Marshall.  Yes.  I  have  received  from  them  a  designation 
as  their  counsel  for  the  six  tribes.  I  have  the  documents  here  ap- 
pointing me. 

Senator  Wheeler.  Have  you  been  approved  by  the  department? 

Mr.  Marshall.  No;  I  do  not  suppose  that  I  have.  I  am  acting 
as  a  free  lance,  I  may  say,  with  the  condition  that  I  was  to  receive 
no  compensation  what.soever  for  any  services  that  I  might  render  in 
this  matter,  having  come  into  the  matter  solely  in  what  I  believe  to 
be  the  interest  of  the  Indians  and  of  the  public. 

Mr.  Meritt.  Mr.  Chairman,  may  I  ask  him  a  question  there? 

The  Chairman.  Certainly. 

Mr.  Meritt.  You  have  no  approved  contract  with  these  Indians? 

Mr.  Marshall.  I  have  no  contract.  I  do  not  expect  to  get  any 
thing  for  ni}'  services. 

1119 
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Mr.  Mkhiti.  V<»u  know  that  tlif  law,  sections  2108.  2l(>4.  i^Oa,  and 
2106  of  the  Revised  Statutes.  itMiuired  that  all  tribal  contracts  with 
the  Indians  shall  he  approved  by  th«»  Coniniis.-ioner  of  Indian  Atfaiis 
and  the  Seeretarv  of  the  Interior? 

Mr.  Mahsiiaij..  1  do  not  know  an^thinj^  about  the  law.  I  have 
no  contract.  It  was  a  mere  formal  designation  which  i-pa<ls  in  this 
way  ( reading]  : 

The  i)uel)lo  of  Isleta.  I».v  its  Koveriuir  thereuntd  lawfully  authorla'd  by  the 
pueblo  counril.  hereliy  (IcsiniiMtes  and  apiMjints  I^onis  Marshall,  of  New  York. 
N.  Y..  as  its  attoriu'V.  with  full  authority  to  reprcsfut  said  pueblo  of  Isleta 
in  all  matters  iiertaiuing  to  or  growing  out  of  the  middle  Hio  (Jrande  con- 
servancy district  before  any  ((uirls.  Federal  or  Sla  e.  and  in  any  nenotiirtions 
with  the  orticials  of  the  middle  Kio  (irande  eon.-^ervancy  district.  It  is  uuder- 
.stood  and  agreed  thar  said  attorney  is  not  t(»  be  comi>ensated  out  of  pueblo 
funds  for  .services  rendered  or  to  be  rendered. 

That  is  si^ed  by  the  pueblo  of  Isleta. 

The  CiiAiHMAN.  AVhat  is  the  date  of  that? 

Mr.  MAHsirAM>.  March  28.  11>2S.  I  may  also  add  that  1  i)ay  my 
own  expenses. 

Mr.  (iLAVis.  Mr.  Marshall,  will  you  please  state  what  steps  you 
have  taken  to  protect  the  interests  of  the  Indiana  with  reference  to 
the  conservancy  act? 

Mr.  Marshall.  Yes. 

Mr.  CtLants.  Or  perhajjs  you  mi^ht  waul  lo  explain  briefly,  first, 
what  the  conservancy  act  is. 

Mr.  Marshall.  I  think  I  miirht  beoin  at  the  beo[innin<j:.  in  view  of 
of  the  questions  asked.  I  am  one  of  the  executive  committee  of  the 
E<onomic  Club  of  New  York.  The  secretary  of  that  club  is  Mr. 
Robert  E.  P21y.  Mr.  ?]Iy  asked  me  on  one  occasion  whether.  knowiuLT 
my  interest  in  the  downtrodden,  I  would  be  willinjr  to  consult  wdtli 
the  American  Indian  Defense  Association  and  net  for  the  Indians 
in  respect  to  a  matter  that  was  tlien  jiendin^'  before  the  Indian 
Bureau  re<rardinfr  a  contract  witli  the  Middh'  Rio  Grande  Con- 
.«ervancy  District.  I  said  that  I  would  look  over  the  ntatter  for 
the  purpo.se  of  seein<:  whether  or  not  it  was  one  which  wotdd  inter- 
est me.  I  subsetiuently  received  a  copy  of  a  proposed  contract  from 
the  Secretary  of  the  Interior  and  the  conservancy  district.  I  came 
in  contact  with  Mr.  John  Collier,  represent in«r  the  American  Indian 
Defense  Association,  and  with  other  gentlemen  who  were  ctmnected 
with  that  association.  I  had  communications  with  Mr.  Hanna,  an 
attorney  of  Albu(|uer(pie,  and  others,  and  in  that  way  rei-eived  in- 
formation in  regard  to  this  matter.  After  1  ha<l  ^(»ne  into  tiie 
contract  and  over  the  act  of  Conj/ress.  I  made  up  my  mind  that  it 
was  a  niatt<'r  that  somel>ody  should  look  alter  on  ln'half  of  the 
Indians  and  on  behalf.  I  believe,  of  the  (Jovernment  of  tlu-  I'nited 
States,  and  I  then  interested  my.self  in  study ino;  the  subject  and 
came  then  into  communication  with  the  Indian  Bureau  in  the  De- 
partment of  the  Interior. 

Senator  AVheei^kr.  Hiielly.  what  was  there  al)out  it  that  con- 
vinced vou? 

Ml-.  Sl\RS!Lvi,L.  Briefly,  it  seemed  to  me  that  the  lndian>  were 
not  properly  jirotected  and  safe<_niarded. 

Senator  \\'iii.i:m:i{.    In   what   part  i<-ulai- ^ 
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Mr.  Marshall.  I  shall  go  into  that  in  the  letters  which  I  shall  read 
in  a  few  moments,  if  I  may  be  permitted  to  do  so.  In  other  words, 
that  the  interest  which  was  most  sought  to  be  subserved  was  that  of 
the  middle  Kio  Grande  conservancy  district  as  distinguished  from 
the  interest  of  the  Indians,  my  idea  being  that  the  Indian  Bureau 
was  under  the  law  regarded  as  the  guardian  for  the  Indians  and  that 
the  middle  Rio  Grande  conservancy  district  did  not  require  any 
guardianship.  It  seemed  to  me,  therefore,  that  the  interests  that 
were  sought  to  be  subserved  in  the  contract  were  those  of  the  con- 
servancy district  rather  than  those  of  the  Indians. 

Senator  Wheelek.  For  the  purposes  of  the  record,  will  you  ex- 
plain what  is  meant  by  the  conservancy  district? 

Mr.  Mausiiall.  I  shall  be  very  glad  to  do  that. 

Senator  Thomas.  Preliminary  to  that  question,  is  it  your  opinion 
that  the  contract  was  bad,  or  that  the  law  was  bad? 

Mr.  Marshall.  The  contract  was  bad.  I  had  to  take  the  law  as 
it  is,  but  I  also  had  an  idea  that  the  law  might  be  changed,  if  it 
was  found  that  it  worked  harshly  to  the  Indians. 

Senator  Thomas.  Did  you  find  any  fault  with  the  law? 

Mr.  Marshaix.  If  I  had  had  the  drafting  of  the  law,  I  would  have 
changed  it  in  many  respects.  I  do  not  think  that  it  was  a  fair  law, 
if  you  ask  my  opinion. 

Senator  Thomas.  That  is  what  I  wanted. 

Mr.  Marshall.  But,  being  the  law,  good  or  bad,  it  was  made; 
whereas  by  the  attempted  contract — if  that  is  what  you  wanted  me 
to  give  an  opinion  on  ? 

Senator  Thomas.  That  is  what  I  wanted ;  yes. 

Mr.  Marshall.  By  chapter  45  in  the  New  Mexican  laws,  of  1927, 
a  provision  was  made  with  regard  to  the  organization  of  the  middle 
Rio  Grande  conservancy  district.  The  title  of  that  act  is  "An  act 
to  provide  for  the  organization  of  conservancy  districts,  to  define  the 
purposes  and  powers  thereof,  and  to  repeal  chapter  140  of  the  session 
law  of  New  Mexico  of  1921  and  all  acts  or  parts  of  acts  in  conflict 
with  any  provision  of  this  act."  There  is  a  declaration  and  defini- 
tions.    Section  101  is  a  declaration  and  provides  that — 

the  establishment  of  conservancy  districts  for  the  iiurposes  and  in  the  mnnncr 
provided  for  in  this  act  is  hereby  declared  to  be  justified  under  the  public  health 
and  safety,  convenience,  and  welfare. 

Section  102  is  "Application  "  : 

This  act  shall  be  construed  as  applying  to  districts  organized  for  the  purpose 
of  providing  and  maintaining  flood  protection,  river  control,  drainage,  water 
storage,  for  supplementing  irrigation  needs,  constructing  and  maintaining  dis- 
tribution systems  for  irrigation,  and  other  improvements  for  the  public  health, 
safety,  convenience,  and  welfare,  eitlier  in  cooperation  with  the  United  Htate.s 
Government  or  any  department  thereof  under  the  Federal  laws,  or  to  districts 
organized  for  the  purpose  of  making  such  improvements  under  the  powers  of 
this  act  contained,  but  the  provisions  hereof  shall  not  apply  to  or  affect  drain- 
age districts  heretofore  organized  under  any  other  laws  of  a  State." 

Then  there  is  a  very  complete  provision  with  regard  to  procedure, 
how  the  districts  were  to  be  organized,  what  their  powers  were,  and 
as  to  what  would  have  to  be  done  before  any  work  could  be  insti- 
tuted or  organized ;  the  creation  of  a  board  of  directors  of  the  con- 
servancy district;  and  as  to  the  appointment  of  ai)i)rniscrs  wlio  would 
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assess  the  benefits  against  those  who  were  helped  by  caiTyinp  out  the 

plan  of  tlie  conservancy  district:  and  niunerous  other  provisions, 
some  of  which,  the  most  salient  of  thom.  were  applicable  to  this 
contract,  and  I  will  call  them  to  your  attention  when  I  come  to  read 
the  correspondence  that  I  have  been  asiced  to  produce. 

This  district  was  organized  some  time  in  19*27  under  this  act,  and 
the  district  is  referred  to  in  the  act  of  Congress  to  which  Senator 
Thomas  has  directed  my  attention.  The  act  of  Congress,  to  wliich  I 
have  referred  was  the  act  approved  Marcii  IH,  l[)'2H.  It  is  entitled, 
'•An  act  authorizing  the  Secretary  of  the  Interior  to  execute  an  agree- 
ment with  the  middle  Kio  Grande  conservancy  district  providing 
for  conservation,  irrigation,  drainage,  and  Hood  control  for  the 
Pueblo  Indian  lands  in  the  Kio  Grande  Valley,  X.  Mex.,  and  for 
other  purposes."  I  might  read  from  that  act  the  reference  to  this 
district  as  an  introductory  provision,  introductory  to  what  the  pur- 
pose of  the  act  w^as.     It  begins  as  follows  [reading]  : 

The  Secretary  of  the  Iiiterinr  is  hereby  authorized  V>  enter  into  an  afjree- 
meut  with  the  middle  Rio  Grande  eonservaney  district,  a  political  sulMlivisiou 
of  the  .State  of  New  Mexico,  providing  for  conservation,  irrigation,  drainage,  and 
flood  control  for  the  Pueblo  Indian  lands  situated  within  the  exterior  boundaries 
of  said  middle  Rio  Grande  conservancy  district,  as  providetl  for  i)y  plans  L're- 
pared  for  this  purpose  in  pursuance  of  an  act  of  February  14,  1*.)27.  (44  Stat. 
L.  1098.) 

I  shall  read  other  portions  of  that  later.  I  have  before  me  a  map 
which  illustrates  the  district  as  originally  laid  down.  You  will  find 
in  colors  the  various  Pueblo  tribes  which  are  affected,  and  the  Pueblo 
lands  with  which  we  are  concerned  in  part.  The  district  begins  in 
what  is  known  as  the  Cochiti,  and  those  are  the  lands  which  were 
owned  by  the  Cochiti  Tribe  of  Pueblo  Indians.  Then,  coming  on 
down  south,  there  is  the  Santo  Domino;o  Pueblos,  then  the  San  Felipe 
and  the  Santa  Anna  and  the  Sandia.  That  indicates,  therefore, 
that  five  of  the  tribes  were  in  the  northern  part  of  the  district. 

Senator  AVheeler.  Five  different  tribes? 

Mr.  Mahsilall.  Yes.  The  sixth  tribe  is  the  Isleta,  and  they  are 
farthest  south,  and  then  the  rest  of  the  district  runs  down  to  San 
Marcial  along  the  Rio  Grande  River. 

That  was  the  character  and  extent  of  the  district  when  my  atten- 
tion was  first  called  to  this  matter,  but  later,  by  a  proceeding  before 
the  courts  of  New  Mexico  having  jurisdiction  under  the  terms  of  this 
act.  tiie  lower  part  of  tliis  district  was  cut  out  from  the  district, 
originally  the  San  Marcial,  which  diminislied  the  territory  covered 
\)y  the  district.  As  I  understand  it,  these  six  Pueblo  Indian  tribes 
have  been  in  this  territory  since  the  dawn  of  civilization.  They  are 
not  a  nomadic  peoi)le.  They  have  never  been  war  like,  and  they 
have,  from  their  earliest  days,  cultivated  the  lands  by  engaging  in 
agriculture,  and  they  made  use  of  iirigation  before  any  white  man 
in  that  region,  or  as  far  as  that  is  coneerneil  anywiieie  else  in  this 
country,  practiced   irrigation   in  the   manner   in   which   it  is  being 

f)racticed  to-day.  They  had  a  great  deal  more  land  then  tiiey  now 
lave,  through  the  negligence  of  the  Indian  Bureau,  as  I  understand 
it,  as  shown  by  legislation.  An  act  was  passed  by  Congress  for  the 
purpo.se  of  giving  the  Indians  a  chance  to  get  l)ack  .some  of  the  lands 
which  had  been  taken  away  from  them  wrongfully,  or  to  g«'f  damages 
which  were  to  be  pai<l  in  lieu  of  the  land  that  was  taken  from  them. 
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So  that  at  this  time  the  total  lands  which  ihcy  own  in  this  district 
are  about  2:'»,000  acres,  of  which  8,300  acres  are  in  this  district  sliown 
in  color  upon  the  map  which  I  have  before  me,  divided  up  amonj* 
these  ditFcrent  tribes;  the  quantity  of  land  owned  by  the  several 
tribes  being,  of  course,  not  identical  with  the  quantity  owned  by  any 
other  of  the  tribes. 

Mr.  Mkriit.  The  Indians  own  a  great  deal  more  than  23,000  acres, 
but  only  the  23,000  acres  are  invohed  in  the  conservancy  district. 

Mr.  Marshall.  I  think  your  statement  is  accurate,  and  I  perhaps 
spoke  a  little  inaccurately \vhen  I  nuide  the  statement,  because  my 
mind  was  on  this  district.  They  have  more  land  elsewhei-e.  There 
are  other  tribes  of  Indians  besides  these. 

Senator  La  Follette.  The  8,300  acres  have  been  under  irrigation 
for  a  long  time? 

Mr.  Marshall.  For  centuries. 

Senator  La  Follette.  And  are  now  being  irrigated  ? 

Mr.  jNIarshall.  Yes. 

Senator  LAFoLLETrE.  Very  highly  cultivated? 

Mr.  Marshall.  Highly  cultivated,  and  my  infonnation  is  that  the 
3,500  Indians  who  are  living  in  these  scattered  pueblos  have  been 
making  a  livelihood  out  of  these  8,300  acres,  which  have  been  highly 
cultivated  by  them  by  means  of  irrigation  ditches  and  so  forth;  and 
which  is  not  the  case  with  regard  to  other  lands  affected  in  this 
district.  As  a  matter  of  fact,  within  a  few  j^ears  there  was  an  im- 
portant improvement  made  in  the  Isleta  Pueblo  at  a  cost  of  $50,000, 
which  is  a  charge  now  upon  the  Indian  lands.  In  other  words,  there- 
fore, these  Indians  are  a  mere  incident  to  the  general  matter,  and 
they  could  have  gotten  along  quite  well,  so  far  as  these  8,300  acres  are 
concerned,  without  any  conservancy  district. 

Senator  LaFolletie.  The  claim  has  been  made  by  those  who  re- 
ported this  bill  in  its  amended  form  when  it  passed  the  Senate,  that 
the  Indians  were  losing  their  lands  through  Avater-logging,  and  a 
very  harrowing  picture  w^as  painted  that  if  this  legislation  was  not 
passed  very  promptly  the  Indians  were  in  danger  of  losing  these 
8,300  acres  or  a  large  portion  of  them  through  water-logging.  In 
your  investigation  have  you  gone  into  that  point  ? 

Mr.  Marshall.  I  made  inquiries.  Of  course,  I  am  not  a  hy- 
draulic engineer,  but  information  I  have  from  a  lot  of  reliable  au- 
thorities— I  consider  them  reliable — is  that  so  far  as  these  pueblos 
Avere  concerned,  to  a  very  small  extent  was  there  any  injury  or  loss 
through  water-logging.  The  gi-eat  bulk  of  the  land  in  these  particu- 
lar pueblos — and  I  now  refer  to  the  8,300  acres — was  not  in  any 
serious  danger  of  water-logging.  There  was  water-logging  in  respect 
to  other  lands  outside  of  these  pueblos  in  which  these  Indians  were 
interested,  in  common  with  other  lands  belonging  to  white  i"»e()ple. 
There  was  more  or  less  water-logging,  but  that  was  not  the  case  with 
regard  to  these  lands  which  were  in  actual  occupancy  by  the  Indians 
being  actually  operated  by  them  and  from  which  they  were  earning 
a  livelihood. 

Mr.  Meriti'.  Mr.  Chairman,  I  think  I  should  state  here  that  our 
records  show  that  this  land  is  water-logged,  that  there  is  more  or 
less  alkali  in  this  land,  and  that  it  is  subject  to  being  flooded  by  the 
river. 
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Mr.  Marshall.  Mv  information  doe.s  not  correspond  with  the 
statement  of  Mi".  Ateritt  in  that  rcpanl.  There  was  not  water- 
loir^nnjr.  I  have  already  said  there  was  a  small  percentajre  of  it, 
wliich  was  subject  to  water-lojrjjin^.  hut  the  very  fact  that  these  men 
were  earninjr  their  livelihood  and  were  frettinjr  alonir  well  enough  to 
take  care  of  their  families  and  support  .'i.r)()0  jx-oj^le  is  a  pretty  pood 
indication  that  there  was  not  any  water-lo«rfrin<r.  Flood  protection, 
so  far  as  they  were  concerned,  was  of  very  sli-iht  importance,  com- 
pared with  the  advantaire  that  was  to  be  <rained  by  the  cities  and  the 
other  interests  in  that  re«i:ion,  Albuquercjue,  for  instance,  was  lo- 
cated riirht  in  the  river  bed,  and  there  have  been  .serious  Horxls  there, 
and  there  Avas  constant  fear  that  there  would  be  floods  which  mierht 
destroy  the  whole  city.  That  was  true  also  with  reference  to  the 
Santa  Fe  Railroad,  which  runs  parallel  to  the  river,  my  recollection 
is,  for  about  100  miles,  and  their  track  was  subject  to  bein«r  flooded, 
and  to  be  .seriously  affected.  There  were  also  other  towns  alon*;  the 
river. 

Senator  Wiikelkr.  In  other  words,  you  tliink  this  lefirislation  was 
far  more  beneficial  to  the  Santa  Fe  Railroad  and  to  the  towns  than  to 
the  Indians? 

Mr.  Marshall.  Infinitely.  The  Indians  were  a  very  small  frac- 
tion, so  far  as  interest  is  con(  erned,  compared  with  the  vast  inter- 
ests— not  with  the  a^rricultural  communities  even,  but  of  the  jreneral 
comnmnity  living  in  that  district.  The  white  farmers,  to<;ether  with 
the  Indians,  of  cour.se,  were  interested  in  the  irrijration  for  a^iricul- 
Tural  purposes,  but  tlie  great  benefits  were  urban  as  distiii«rui>hed 
from  agricultural. 

Senator  Wheeler.  And,  of  cour.se,  you  understand  that  those  are 
the  people  wdiom  we  legislate  for  down  there? 

Mr.  Marshall.  It  sometimes  happens  that  the  people  in  the  cities 
are  more  active  and  have  more  influence — vulgarly  called  pidl — than 
have  the  people  who  live  far  away  from  the  i)usy  marts  of  life. 

The  CiiAiitMAN.  You  may  proceed,  Mr.  Marshall. 

Mr.  Marshall.  I  think  I  have  answered  the  question  now  as  to 
getting  preliminary  information  as  to  the  conservancy  distrit  t,  and 
with  reference  to  legislation.  I  suppose  you  gentlemen,  of  course, 
have  access  to  the  New  Mexico  statutes.  The  question  which  I  think 
Mr.  Glavis  asked  me  before  I  answered  Senator  "Wheeler  was  as  to 
why  my  action  was,  what  steps  I  took  to  [protect.  I  think  it  is  always 
well  to  rely  on  written  docimients  rather  than  memory,  where  the 
written  documents  express  the  views  (d"  peoj)le  contemjioraneously. 
I  received  from  the  Indian  Bureau  a  copy  of  the  contract. 

Senator  Wheeler.  Before  you  get  to  that,  lor  th«>  purp(>>r  of  the 
record,  will  you  state  in  just  a  brief  general  way  what  this  legisla- 
tion is  and  what  the  contract  sought  to  do? 

Mr.  Marshali..  I  think  I  have  already  referred  to  the  act  of  Con- 
gress of  March  13,  1928,  which  provided  that  the  Secretary  of  the 
Interior  was  authorized  to  enter  into  an  agreement  with  the  Middle 
Rio  Cirande  conservancy  district.  It  contains  a  provision  that  the 
construction  costs  of  said  conservation,  iiiigat  ion.  iliainage,  and 
ilood-( ontrol  work  aj)portioned  to  the  Indian  lands  should  not  ex- 
croil  $1.51);j,;Ul,  and  that  said  sunj,  or  so  much  theieof  as  may  be 
rccjuiied  to  pay  the  Indians'  siiare  of  the  cost  of  the  work  proviiled 
for,  shall  be  payable  in  not  less  than  five  installments  without  inter- 
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est,  which  installments  annually  as  work  procuresses.  You  will  note 
there  that  the  phrase  is  ''  not  to  exceed,  but  the  Indian  Bureau 
apparently  acts  upon  the  theory  that  it  shall  he  that  i)arti('uliii-  sum. 
There  is  a  provision  that,  should  at  any  time  it  ap])oar  to  the  said 
Secretary  that  construction  work  is  not  being  carried  out  in  accord- 
ance with  plans  approved  by  him,  then  he  shall  Avithliold  j^ayments 
of  any  sums  that  may  under  the  agieemcnt  be  due  the  conservancy 
distri(  t  until  such  work  shall  have  been  done  in  accordance  with  such 
plan;  and  that  in  determining  the  share  of  the  cost  ot"  the  work  to 
be  apportioned  to  the  Indian  lands  there  shall  be  taken  into  consider- 
ation only  the  Indian  acreage  benefited,  which  shall  be  definitely 
determined  by  said  Secretary,  and  that  such  acreage  shall  include 
(mly  lands  feasibly  susceptible  of  economic  irrigation  and  cultivation 
and  materiall}^  benefited  by  this  work;  and  that  in  no  event  shall  the 
average  per  acre  cost  of  the  area  of  Indian  lands  benefited  exceed 
$67.50.  And,  I  might  add  here  again,  that  the  Indian  liureau  acted 
apparently  upon  the  theory  that  that  would  be  the  amount  of  the 
average,  although  when  you  come  to  read  the  various  j)rovisions  in 
the  contract  it  shows  that  that  inevitably  would  have  resulted  in 
that  amount  without  regard  to  the  benefits  derived. 

The  law  provided  further  that  all  present  water  rights  now  appur- 
tenant to  the  approximately  8,346  acres  of  irrigated  Pueblo  lands 
owned  individually  or  as  ]5ueblos  under  the  proposed  plan  of  the 
district,  and  all  water  for  the  domestic  i)urposes  of  the  Indians  and 
for  their  stock  shall  be  prior  and  paramount  to  any  rights  of  the 
district  or  of  any  property  holders  therein,  which  priority  so  de- 
fined shall  be  recognized  and  protected  in  the  agreement  between  the 
Secretary  of  the  Interior  and  the  said  civil  Rio  Grande  conservancy 
district,  and  that  the  water  rights  for  the  newly  reclaimed  lands  shall 
be  recognized  as  equal  to  those  of  like  district  lands,  and  be  protected 
from  discrimination  in  the  division  and  use  of  water,  and  that  such 
water  rights,  old  as  well  as  new,  shall  not  be  subject  to  loss  by  nonuse 
or  abandonment  thereof,  so  long  as  title  to  said  lands  shall  remain 
in  the  Indian  individually  or  as  pueblos  or  in  the  United"  States,  and 
such  irrigated  areas  of  approximately  8.346  acres  shall  not  be  subject 
by  the  district  or  otherwise  to  any  ])ro  rata  share  of  the  cost  of  future 
opeiation  and  maintenance  or  betterment  work  performed  by  the 
district. 

And  further,  that  the  share  of  the  cost  paid  the  district  on  behalf 
of  the  Indian  lands  under  the  agreement  herein  authorized,  including 
any  sum  paid  to  tlie  district  from  the  funds  authorized  to  be  appro- 
priated by  the  act  of  February  14.  1927.  shall  be  reimbursed  to  the 
United  States  under  such  rules  and  regulations  as  may  be  ])rescribed 
by  the  Secretary  of  the  Interior:  Provided.  That  such'reimbursement 
shall  be  made  only  from  the  proceeds  of  the  newly  reclaimed  Pueblo 
lands  whether  leased  by  Indians  or  others.  Indians  liowever  to  be 
given  the  preference  in  the  making  of  such  leases,  and  the  proceeds 
of  such  leases  to  be  applied,  first,  to  the  reimbursement  of  the  cost  of 
the  works  apportioned  to  said  irrigated  area  of  approximately  8.346 
acres,  and  that  as  not  to  exceed  4,000  acres  of  sueii  newly  redaimed 
lands  if  cultivated  by  Indians,  no  rentals  shall  be  charged  the  Indians. 

Further  it  was  provided  in  the  law  that  there  is  hereby  created 
against  the  newly  reclaimed  lands  a  first  lien  fur  the  amount  of  the 
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cost  of  the  works  apportioned  to  such  newly  reclaimed  lands  which 
lien  shall  not  be  enforced  during'  the  period  that  the  title  of  such 
lands  remains  in  the  Pueblo  (jr  individual  Indian  owners  ami  that 
the  Secretary  of  the  Interior,  throuijh  tiie  Connnissioner  of  Indian 
Affairs,  or  his  duly  authorized  a«rent.  shall  be  recoj^nized  by  said  dis- 
trict in  all  matters  pertainin*^  to  its  operation  in  the  same  ratio  that 
the  Indian  lands  bear  to  the  total  area  of  lands  within  tiie  district 
•and  that  the  district  books  and  records  shall  be  available  at  all  times 
for  inspection  by  said  representatives. 

Mr.  Chairman,  I  shall  now  present  the  orijrinal  draft  of  the  con- 
tract which  I  received  in  the  early  part  of  Anril,  1928. 

Mr.  Pearce  C.  Rodey.  Mr.  Chairman.  I  am  the  attorney  for  the 
Middle  Rio  (ilrande  conservancy  district  and  I  would  like  to  make 
a  request  at  this  time.  Unfortunately  one  of  our  Senators.  Senator 
Larrazolo,  has  been  sick  with  the  inlhienza,  and  will  not  be  here  until 
Saturday.  The  other  Senator,  Senator  Bratton.  is  unable  to  be  here 
until  Friday.  This  matter  involves  a  considerable  interest  to  the 
State  of  New  Mexico.  I  understand,  trentlemen  of  the  committee, 
that  at  the  time  this  special  investipitin«r  connuittee  was  ajipointed  it 
was  tentatively  ajrreed  that  where  any  particular  State  was  affected, 
the  Senator  from  that  State  mijiht  sit  with  the  connuittee.  Senator 
Bratton  is  a  member  of  this  committee.  I  understand  that  Senator 
Bratton  wired  tlirou<rh  his  Secretary  to  Senator  Frazier.  the  Chair- 
man, asking  that  this  hearing  be  continued  until  he  could  get  here. 
I  would  like  to  read  that  telegram. 

I  understand  that  the  witnesses  were  summoned,  but  it  would  seem 
to  me  that  certain  statements  will  likely  be  made  In*  Mi*.  Mai-shall 
and  that  the  interest  of  our  State  is  such  that  I  think  our  Senators 
should  be  here.  I  ask  you  gentlemen  in  courtesy  to  continue  this 
hearing  so  that  these  Senators  can  be  present.  They  will  both  be 
here  the  end  of  this  week,  and  if  the  hearing  could  be  continued  until 
a  week  from  to-day  they  could  be  here.  I  am  sure  thai  you  gentle- 
men coming  from  other  States  would  not  like  to  have  a  matter  in- 
volving your  own  States  taken  up  in  your  absence,  and  if  it  were  not 
for  the  sickness  of  Senator  Larrazolo  it  would  be  another  thing.  I 
ask  that  courtesy,  not  only  on  behalf  of  the  District,  but  on  l)ehalf 
of  the  State,  and  because  I  think  it  is  of  vast  importance  to  us. 

The  Chairman.  Senator  Bratton's  secretary  came  to  me  with  a 
telegram  last  Saturday,  I  think  it  was,  and  with  a  request  that  the 
hearing  be  postponed  until  Tuesday  of  next  week.  I  told  Senator 
Bratton's  secretary  that  inasmuch  as  the  witnesses  had  been  sub- 
poenaed and  the  meeting  advertised,  I  felt  we  could  not  very  well 
postpone  it,  but  that  when  Senator  Bratton  returned  he  would  be 
privileged,  of  course,  to  go  over  the  testimony  that  was  given  at  this 
time,  and  that  there  would  be  hearings  fiom  time  to  time,  and  that 
he  coidd  come  bcd'oie  the  committee  with  any  evidence  that  he 
wanted  to  in  rebuttal  or  in  any  way  bring  in  witnesses  later  on. 

Mr.  Rooky,  May  1  say.  Mr.  Chairman,  that  the  first  we  lu-ard  of 
this  was  the  afternoon  papeis  of  Friday,  in  Albu<iuer(jue.  when  they 
came  out  with  the  statement  that  the  hearing  was  to  be  held  on  this 
case.  We  left  home  the  next  night,  and  1  have  been  for  thiee  nights 
on  the  train  with  oui-  chief  engineer.  It  would  .seem  to  me  that  the 
j)ri\ilege  of  seeing  the  whole  testimony  afterwards  is  not  like  being 
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present  when  the  statement  is  made.  Senator  Bratton  is  thorouo^hly 
familiar  with  this  thin<if,  and  is  a  member  of  your  main  committee, 
and  I  think  our  other  Senator,  Senator  Larrazolo,  is  entitled  to  that 
consideration  to  be  present.  This  involves  the  most  important  part 
of  our  State,  and  tor  years  we  have  tried  to  do  something  with 
draining  that  area,  and  these  Senators  are  familiar  with  it.  I  would 
like  the  courtesy  accorded  of  these  gentlemen  being  present,  and  I 
know  that  the  hearing  was  continued  for  Mr.  Marshall  when  he 
requesteil  it  at  one  time,  and  he  will  remember  that. 

Mr.  Marshall.  No;  I  was  told  it  could  not  be  postponed. 

Mr.  RoDEY.  I  mean  the  first  time,  was  not  the  hearing  continued? 

Mr.  Marshall.  And  during  that  period  of  denial  this  contract  was 
signed  in  a  great  hurr}',  after  certain  facts  became  Imown,  which 
before  I  had  insisted  should  be  brought  to  my  notice  before  I  could 
conscientiousl}'  and  properly  determine  as  to  what  should  be  done 
with  this  contract. 

Mr.  RoDEY.  I  remember  one  continuance  that  was  granted  at  your 
request.  Our  senior  Senator  is  the  author  of  part  of  this  bill.  He  is 
thoroughly  familiar  with  the  facts,  and  I  am  sure  that  if  you  gentle- 
men sat  under  like  conditions  you  would  Avant  that  courtesy  accorded 
you. 

The  Chairman.  Of  course,  the  members  of  the  committee  did  not 
know  that  Senator  Bratton  was  not  to  be  here  until  the  receipt  of  the 
telegram  sent  to  his  secretary.  As  far  as  the  junior  Senator  from 
New  Mexico  is  concerned,  of  course,  he  would  be  welcome  to  come  in 
as  an}'  other  Senator  or  individual,  but  I  feel  that  we  should  go  on 
with  the  hearing  at  this  time.  If  it  is  necessary,  I  suppose  Mr. 
Marshall  could  be  called  back  here  again  later  on. 

Senator  Thomas.  Mr.  Chairmari,  in  order  to  get  the  matter  in  the 
record,  acting  upon  the  suggestion  and  request  of  the  attorney  for 
the  district  and  placing  myself  in  the  attitude  of  either  of  those 
Senators  from  that  State,  t  now  move  that  the  request  of  Senator 
Bratton  be  complied  with. 

Senator  Wheeler.  Let  me  ask  you  one  thing:  I  think  the  state- 
ment was  made  on  the  floor  of  the  Senate  that  there  was  some  evi- 
dence that  was  brought  out  which  would,  perhaps,  affect  the  con- 
firmation of  Mr.  West,  a  matter  that  is  pending  before  the  Senate, 
and  which  is  set  for  what  date? 

Senator  La  Follette.  It  is  not  set,  but  it  was  understood  that  some 
time  would  be  set  following  this  hearing. 

Senator  Thomas.  The  time  is  to  be  set  on  Wednesday.  It  was 
agreed  to  call  it  up  on  Wednesday  and  fix  the  time  at  that  time  for  a 
hearing. 

Senator  La  Follette.  And,  of  course,  the  two  Senators  from 
Illinois — Senators  Deneen  and  Glenn — are  anxious  to  have  the  hear- 
ing proceed,  so  that  we  have  here  a  conflict  of  senatorial  courtesy. 

The  Chairman.  I  think  it  is  iuiportant  that  this  matter  should  be 
heard  before  the  conlirmation  of  Mr.  West  comes  up.  and  while  I 
want  to  accommodate  and  would  bo  glad  to  accommodate  both  Sena- 
tors from  New  Mexico,  yet,  on  the  other  hand,  I  feel  that  it  is 
absolutely  essential  that  this  matter  should  be  heard  before  the  con- 
firmation of  Mr.  West. 

Senator  Thomas.  I  think  that  is  correct,  myself. 
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The  Chairman.  If  it  could  be  agreed  that  the  confirmation  of 
Mr.  Wci^t  would  fro  over  until  after  this  hearing,  then  1  would  bo 
inclined  to  vote  with  you.  Senator  Thomas. 

Mr.  M.\RsiiALL.  Might  I  make  this  suggestion:  What  I  was  really 
trying  to  do  to-day  was  to  produce  the  forrespondence. 

Senator  Deneex.  Mr.  Chairman.  I  am  not  a  member  of  the  com- 
mittee, but  I  am  speaking  on  behalf  of  Mr.  West.  Mr.  West's  de- 
]iartment  is  jji-epared  to  go  ahead,  although  it  would  much  prefer  to 
have  this  through  with,  but  we  will  make  no  objection  if  you  will 
finish  it.  but  wo  do  not  want  it  dragged  along  and  then  go  over  until 
next  week  if  it  can  be  completed  to-day.  There  is  no  objection  to 
your  going  on. 

Mr.  P^DWARDS.  The  department  is  ready  to  present  its  facts  on  this 
contract  now. 

Senator  Dexeen.  I  think  that  Senator  Bratton  should  be  heard 
and  also  Senatof  Larrazolo,  but  so  far  as  we  are  concerned,  wo  are 
very  anxious  to  have  Mr.  West's  matter  brought  up.  and  the  depart- 
ment is  ready  to  i:)resent  its  views  on  the  charges,  l)Ut  we  would 
not  want  tlie  matter  to  go  on  and  drag  along  this  week,  if  you  are 
going  on  with  the  hearing,  and  then  deprive  Mr.  Bratton  of  his 
opportunity  to  be  heard.  If  it  is  to  bo  finisliod  to-day  we  want  to 
go  on. 

Senator  La  Follette.  As  I  understand  Mr.  Rodey's  statement, 
Mr.  Bratton  will  not  be  here  until  Friday. 

Senator  Thomas.  I  have  the  following  telegram  froui  St'uator 
Bratton  .sent  to  Mr.  Roth,  his  secretary  [reading]  : 

Albuquekqite.  N.  Mex..  Januarn  '/.  V.Ki'.K 
F.   O.   RCTH, 

Senate  Offlce  Building,  Washington,  D.  C. 
Aftornoon  papers  announce  that  thf  special  suhconnnittfc  iiiv<'sti;:atin;: 
Bureau  of  Indian  Aff.iiis  i)r<)i)Osos  lo  take  tcstinmuy  next  TiU'sday  concernin;; 
agreement  made  with  middle  Kio  Grande  conservatory  district.  I  desire  to  be 
present  when  this  hcarini:  is  had.  Inipossiliie  he  there  Tue.silay.  Th-ase  confer 
with  Senator  Frazier  and  recpiest  him  on  my  hehalf  postpone  hearinjr  xmtil 
following  Tuesday  the  15th.    Wire  me  promptly. 

S.\M     (J.     nR.\TTOX. 

That  is  the  telegram  .sent  by  Mr.  Bratton  to  Mr.  Roth. 

]\Ir.  RoDEY.  Mr.  Roth  is  Senator  Brattons'  secretary. 

The  Chaikmax.  Senator  Bratton's  secretary  told  me  at  that  time 
that  he  expected  Mr.  Bratton  to  be  back  either  yesterday  or  to-day, 
and  said  he  siii)i)osed  he  was  coming  until  he  sent  that  telegram. 

Senator  Wheei.ku.  As  I  luidersland  it.  Mi'.  Marshall  is,  as  he 
states,  just  going  to  read  the  corrtvspondence  l)etweeM  iiiui  and  the 
Secret aiy  of  the  Interior. 

Mr.  Marshall.  Between  my.self  and  the  Indian  Bureau,  ami  the 
Secretary  of  the  Interior.  Tfuit  is  all  I  have  been  expecting  to  do, 
to  merely  let  the  corr««spondence  show  for  it.self.  1  have  many  en- 
gagements later  in  the  week  aiul  next  week  which  woidd  make  it 
verv  diflicnlt  loi-  uje  to  come  back.  Of  coiiise  if  1  am  ask<'d  to  come 
back  1  shall  do  so,  but  I  think  it  can  not  do  any  harm  to  have  this 
correspondence  in  the  rec(U"d  because  it  would  have  to  be  pi'e.sented 
at  some  time  oi"  other.  an<l  it  would  be  only  inforniat i\t'  wlu'ij  it 
is  introduced  and  not  anything  more. 

Senator  Dexeex.  Mr,  Chairman,  may  1  ask  Mr.  .Marsliall  wheilu-r 
there  will  be  other  witne.s.ses? 
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Mr.  Marshall.  I  doivt  know  anything!;  about  it.  I  have  notliing 
to  do  with  this  matter.    I  have  merely  been  siibjitenaed. 

Senator  Dexeex.  May  I  ask  the  chairman  whether  there  will  be 
other  witnesses? 

The  Chairman.  Not  unless  the  department  wants  to  brin<i:  in  wit- 
nesses. 

Mr.  Edwards.  I  am  the  Assistant  Secretary  of  the  dejiartmcnt 
and  the  department  Avants  to  be  heard  on  this  contract. 

The  Chairman.  I  suppose  naturally  the  depai-tment  could.  I 
called  up  Secretary  West  yesterday.  He  stated  that  there  was  a 
Cabinet  meetin*;  this  morning;,  and  he  wanted  to  attend  that  meeting, 
and  would  send  his  assitant  here  to  represent  him,  that  he  was  famil- 
iar with  the  case,  but  that  if  Ave  insisted  upon  his. appearing  hiinself, 
he  would  come.  I  told  him  I  thought  that  as  long  as  his  assistant 
understood  the  situation,  it  would  be  all  right  for  him  to  come  and 
if  later  Secretary  West  wanted  to  come  in.  we  would  be  glad  to  have 
him  or  at  another  hearing. 

Mr.  Marshall.  I  Avish  to  have  it  understood  that  I  am  not  here 
in  any  other  capacity  than  that  as  one  Avho  has  been  subpcjenaed  by 
Mr.  Glavis. 

Senator  Wheeler.  I  think  the  committee  understands  that. 

Senator  Deneen.  I  am  reluctant  about  asking  you  to  go  ahead,  in 
vieAV  of  the  telegram  from  Senator  Bratton  and  the  Avord  that  has 
come  from  his  associates;  but  if  it  is  nothing  but  correspondence,  I 
think  that  can  go  in.  Coj^ies  have  been  furnished  me  this  morning. 
Let  the  copies  go  in,  and  the  department  be  heard.  There  is 
some  complaint  made  in  the  Senate  that  delay  is  being  had  Avith  ref- 
erence to  a  hearing  on  Mr.  West's  confirmation,  and  the  information 
is  that  he  is  causing  it  to  be  delayed.  We  have  never  asked  for  a 
moment's  delav-  On  the  contrary,  Ave  went  to  the  chairman  of  the 
committee  that  was  hearing  it  and  asked  in  advance  the  subject 
matter  that  Avould  be  presented  to  the  committee,  and  Ave  Avere  pre- 
pared to  go  ahead.  We  are  prepared  to  go  ahead  noAV.  but  aa'c  would 
like  to  haA-e  Mr.  West's  matter  up  this  Aveek.  It  is  coming  up  this 
afternoon.  I  think,  rather  than  Wednesday.  Avhen  Ave  will  fix  a  time 
for  a  hearing,  and  Ave  ask  that  it  be  Thursday.  If  there  is  objection 
to  hearing  it  during  that  time,  I  Avould  not  press  the  matter,  but 
we  shall  ask  to  have  Mr.  West's  matter  heard  to-morroAv  or  Thurs- 
day at  the  latest.  There  are  tAvo  reasons  for  that — first,  the  feeling 
that  it  should  be  heard,  and,  second,  that  the  governor  of  the  State 
will  be  inaugurated  next  Monday,  and  both  Senator  Glenn  and  I  are 
expected  to  be  there.  If  Ave  Avent  there,  Ave  could  not  get  back  before 
Wednesday. 

Senator  Wheeler.  I  don't  knoAv  Avhat  Senator  Walsh's  vieAvs  are 
with  respect  to  Mr.  West,  except  Avhat  I  have  seen  in  the  neAvspapers; 
but  he  is  ill  himself,  and  I  shall  ask  that  the  West  matter  go  over 
until  such  time  as  Mr.  Walsh  is  present. 

Senator  Dexeen.  Will  he  be  able  to  be  present  this  Aveek? 

Senator  Wheeler.  I  think  ])robably  the  latter  part  of  the  Aveek, 
but  not  for  a  day  or  so,  I  am  told  by  his  secretary.  He  Avent  home 
yesterday,  and  the  doctors.  I  am  told,  insist  u])on  his  remaining 
home. 

Senator  Deneen.  If  the  matter  can  be  heard  this  Aveek,  Ave  Avill 
press  it. 
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The  CiiAiKMAX.  If  it  could  be  uiulerstood  that  this  case  would  be 
pushed  to  a  conclusion  at  the  very  earliest  possible  moment,  and  that 
there  would  Iw  no  delay  in  any  way,  would  that  be  satisfactory  < 

Senator  Deneex.  I  have  consulted  with  ni}-  colk'a<::ue,  and  if  neces- 
sary I  shall  fore«ro  j::oinf!:  to  Sprin*rfield  to  participate  in  the  cere- 
monies of  inau<ruration.  We  are  very  nrndi  interested  in  havinj;  this 
brought  up.  because  there  are  rumors  that  we  are  tryin«^  to  delay  it, 
while,  on  the  contrary,  we  have  ]>ressed  it  as  hard  as  it  could  be 
pressed. 

The  Chairman.  I  will  say  to  the  Senator  from  Illinois  that  there 
was  no  thou<!:ht  upon  my  part  nor  the  part  of  the  subconmiittee  to 
hold  this  matter  up  at  all:  but  inasmuch  as  this  liearin^r  was  called 
for  to-day,  we  did  request  that  the  confirmation  of  Mr.  West  be  not 
taken  up  until  after  this  came  up.  We  did  not  know  what  was 
cominf^  in  here.  I  do  not  know  yet  the  testimony  to  be  introduced.  I 
have  not  seen  the  contract  that  has  been  signea,  but  I  thought  per- 
haj)s  it  might  have  some  bearing  on  the  case. 

Senator  Glenn.  I  know  Senator  Larrazolo's  physical  condition. 
He  is  really  unable  to  be  in  the  Senate  at  all.  Would  there  be  any 
objection  to  having  this  correspondence  introduced  in  the  absence 
of  Senators  Bratton  and  I^arrazolo?  I  do  not  see  any  objection 
to  it. 

Senator  Wheeler.  I  do  not  see  Imw  there  could  be  any  objection 
to  that. 

Senator  Glenn.  We  want  to  get  this  thing  out  of  the  way.  I  can 
not  see  any  objection  to  introducing  the  correspondence. 

Senator  Thomas.  I  think  Senator  Bratton  would  be  glad  to  ac- 
cede to  that. 

Senator  Gi.enn.  It  can  not  be  changed. 

Mr.  Edwards.  I  am  willing  to  take  up  the  contract  any  time. 

Senator  Glenn.  I  am  not  a  member  of  the  committee,  of  course, 
but  I  merely  asked  whether  we  could  not  let  Mr.  Marshall  go  ahead 
and  introduce  his  correspondence  and  get  that  much  out  of  the  way. 

The  Chairman.  Senator  Thomas,  do  you  wish  to  withdraw  your 
motion  ? 

Senator  Thomas.  With  the  understanding  that  any  correspondence 
may  be  admitted ;  but  I  am  advi,sed  that  statements  aie  being  made 
that  probably  will  be  controverted.  Senator  Bratton  was  instru- 
mental in  getting  this  bill  through  the  Senate,  and  being  a  Senator 
from  that  State,  and  spokesman,  and  being  thoroughly  familiar  with 
it,  at  his  request,  it  occurs  to  me  that  in  a  situation  of  this  kind  he 
should  be  present  if  testimony  is  to  i>e  inti'oduced  which  might  be 
controversial. 

Senator  La  FoixErrE.  I  think  it  was  clearly  understootl — in  fact 
I  think  somebody  there  mentioned  at  the  time  this  subcommittee  was 
organized — that  wherever  matters  atl'ecting  the  Indian  Affairs  with- 
in tiie  respertive  States  of  vaiious  Senators  who  were  not  members 
of  the  subcommittee  should  arise,  they  could  sit  with  the  subcom- 
mittee when  those  matters  were  taken  up.  I  have  no  disposition  to 
delay  this  matter,  but  on  the  other  hand  feel  .some  hesitancy  about 
going  forward  with  it,  in  view  of  Senator  Brat  tern's  fornud  request 
that  it  be  delayed;  because  inevitablv,  if  the  correspondenee  comes 
in,  there  is  bound  to  be  discussion  of  it,  and  (pu'stions  asked  al)out  it. 


SUBVEY  OF   CONDITIONS  OF  INDIANS  IN   UNITED  STATES     1131 

I  shall  accede  to  whatever  the  committee  feels  is  the  proper  thing  to 
do.  but  I  express  my  own  hesitancy  about  proceeding  without  the 
presence  of  Senator  Bratton,  in  view  of  hi^  formal  telegraphic 
request. 

Senator  Thomas.  I  am  not  authorized  to  speak  for  Senator  Brat- 
ton, but  I  speak  with  knowledge  and  consciousness  of  what  I  would 
request  if  I  were  in  his  place. 

The  Chairman.  Personally  I  can  not  see  what  difference  it  would 
make  if  we  go  ahead  with  the  hearing  and  then  Mr.  Bratton  goes 
over  the  testimony,  and  if  he  wants  to  appear  before  the  committee 
or  call  any  witnesses,  that  would  be  his  privilege.  He  did  not  wire 
to  me.  His  secretary  brought  this  telegram.  If  he  had  wired  to 
me  I  would  have  put  the  telegram  before  the  committee. 

Mr.  RoDEY.  Mr.  Cliairman,  I  might  say  that  what  the  Senator 
from  Wisconsin  said  is  what  Mr.  Bratton  understood;  that  is,  that 
when  this  committee  was  appointed,  wherever  a  matter  affected  his 
State  he  would  be  entitled  to  sit  with  this  committee.  I  think  he 
feels  that  was  the  understanding.  The  correspondence  might  not  be 
so  material.  As  far  as  we  are  concerned  we  did  not  think  there  wa3 
any  relation  between  this  and  any  other  matter,  but  we  first  heard  of 
it  Friday,  and  Senator  Bratton  did  not  get  time  to  be  here.  Also, 
Senator  Larrazolo  is  sick.  I  went  to  his  house  and  he  said  that  he 
would  be  here  as  soon  as  he  could. 

Senator  Wheei^r.  Do  you  think  that  Senator  Bratton  would  want 
to  be  here  when  this  correspondence  is  put  in  ? 

Mr.  RoDEY.  I  should  think  he  would;  and  if  there  are  any  ques- 
tions to  be  asked,  the  cold  record  is  not  like  asking  a  man  questions 
at  the  time. 

Senator  Wheeler.  I  am  inclined  to  think  that  under  the  circum- 
stances we  can  not  very  well  go  ahead,  or  I  would  not  feel  like  going 
ahead  with  it. 

Mr.  Marsh.all.  It  will  he  difficult  for  me  to  come  back  this  week 
or  next  week.  I  have  a  great  many  engagements.  In  the  meantime 
all  that  I  propose  to  read  is  the  correspondence  between  myself  and 
the  Indian  Bureau  and  the  Secretary  of  the  Interior.  Secretary  We.st, 
and  to  put  in  the  documents — the  forms  of  the  contracts.  That  is 
all  that  I  am  here  for.  I  have  never  been  on  the  ground.  I  am  not 
a  hydraulic  enginee. 

The  Chairman.  I  am  informed  that  Senator  Bratton's  secretary 
informed  the  clerk  of  the  committee  that  the  Senator  would  be  here 
to-day. 

Mr.  Roth.  Mr.  Chairman.  I  had  fully  expected  that  Senator  Brat- 
ton would  return  here  on  ^fonday  last.  This  telegram  came  on 
Saturday  or  Friday,  whatever  date  it  was.  That  Avas  the  first  tiuit 
I  knew  that  he  was  not  coming  on  Monday,  and,  of  course,  1  im- 
mediately connnnnicated  with  the  chairman  of  the  committee.  I  do 
not  know  exactly  when  the  Senator  will  be  back,  but  I  believe  he  will 
be  here  by  Fi-iday ;  or  by  Thursday,  j^ossibly. 

Senator  (ieenx.  Of  course  Senator  Deneen  and  I  have  been  very 
anxious  to  have  these  ab.sent  Senators  here.  I  think,  in  justice  to  Mr. 
West,  we  should  say  to  you  that  we  may  feel  it  necessary  to  ask  that 
the  matter  of  Mr.  AVest's  confirmation  be  taken  up  by  the  Senate 
prior  to  the  conclusion  of  this  healing,  in  view  of  this  unusual  situa- 
tion, and  in  view  of  the  fact  that  theie  is  onlv  a  month  and  a  half  or 
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SO  left  for  liiiii  lo  serve.  He  would  <fo  out  on  .Manh  4.  and  this 
may  run  alonjr  for  a  weok  or  10  days.  I  want  yon  to  note  tiiat  we 
reserve  that  ii<xht.  if  we  see  fit  latei-  to  ask  the  Semite  to  proceed  prior 
to  the  takinir  of  this  testimony. 

Senator  Denkkn.  And  may  I  a^k  tliis.  that  if  the  iorre>pondence 
is  to  iro  in,  the  Assistant  Secretary  is  here,  and  I  think  in  fairne.ss  tx) 
Mr.  West  that  he  shouhl  he  permitted  to  e.xplain  the  contract,  and  it 
Avill  he  printed  this  afternoon  or  to-morrow.  Tlie  contract  s|)eaks 
for  itself.  He  will  explain  it.  hut  let  that  testimony  he  print<'d  with 
the  correspf)ndence,  and  then  you  may  ^o  on.  I  tliink  ins  exjdana- 
4^ion  will  be  enou*rh. 

Senator  Pink.  Do  you  propose  to  wait  until  Mr.  \\'e>t  has  heen 
before  the  connnittee,  before  ur«rin»r  his  conHruuition  '. 

Senatoi'  Dknekx.  If  the  committee  de^ire^  to  hear  Mr.  \Ve>t ;  il'  il 
affects  him.  If  it  is  just  a  matter  of  inquiry,  of  routine  of  the  de- 
partment, I  do  not  see  why  it  sliouhl  be  delayed.  If  it  relates  to  his 
confirmation,  of  course  he  would  want  to  be  here.  He  could  be  here 
in  10  minutes  if  you  wislied  him  called. 

Senator  Pine.  But  we  are  discussin<r  now.  Senatoi-  D.MH'cn.  wliethei- 
this  <fentleman  shall  he  allowed  to  jjroceed.  Of  coui'se  Mi-.  West  can- 
not answer  the  statements  that  he  makes  until  he  puts  them  in  tin* 
record. 

Senator  Deneex.  Mr.  West  has  the  correspondence  and  Mr.  Mar- 
shall has  the  corresp(mdence,  and  the  contract  is  here:  and  the  con- 
traet  would  be  the  document  to  be  inter|)ieted. 

Mr.  Marshall.  If  you  will  peiinit  me  to  speak,  we  objected  l<t  the 
contract  beino;  entered  into  at  the  time  when  it  was  entered  into.  We 
were  discussing  this  matter  in  correNpondence  from  April  down  to 
the  14th  of  December.  During  all  of  that  time  T  insi.vted  that  a  con- 
tract could  not  be  entered  into  until  we  had  information  a.^  to  what 
the  assessors,  the  appraisers  appointed  by  the  court  of  Xew  Mexico, 
Avoidd  determine  as  to  the  cost  of  the  improvement  and  the  amoimt 
chargeable  for  it  against  the  various  interests  that  had  to  pay  for  it. 
My  contention  was  tluit  the  great  jjart  of  the  cost  ought  to  l)e  laid 
upon  tlu'  ui'ban  conunimities.  u|)on  the  Santa  Fe  Railroad  Co..  and 
that  the  smallei-  amounts  in  the  long  run  shoidd  be  upon  the  agricul- 
tural communities,  and  that  until  we  knew  how  nujch  was  to  be 
paid,  by  tiie  urban  communities  and  by  the  railioad.  it  was  impos- 
sible to  determine  whethia"  this  contract  could  faiily  be  entered  into, 
imjjosing  upon  the  Indians 

Senatoi-  Deneex.  Let  me  ask  you  a  (piestion.  right  thet-e.  All  of 
your  communications  with  the  de[)artment  went  thi-ough  the  mails? 

Mr.  Maushall.  Yes. 

Senatoi-  Dexeen.  The  letters  speak  for  themselves.  There  is  no 
occasion  for  any  comment. 

Mr.  Mahsiiall.  1  also  had  two  hearings — one  belori-  Mi-.  Hurke. 
the  head  of  the  Indian  Hui-eau.  and  one  l>efore  Mr.  West,  the  Secre- 
tary of  the  Inteiioi-.  He>ides  that.  1  had  correspondence  and  tele- 
grams. 

Senator  Deneex.  I  understand:  but  the  corn»spondence  reveals  the 
case. 

Mr.  Maksiiai.l.  It  will  rcNcal  \('i-y  largely  what  my  contention 
was,  but  it  can  not  be  answered  until  we  get  a  complete  picture  of  tlie 
situation.     The  struggle  that  we  made  was  for  the  purpose  of  getting 
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information,  and  two  days  before  the  information  Avas  received, 
which  justilied  every  proviso  and  estimate  that  I  made,  tlie  contract 
Avas  signed  by  tlic  Secretary  of  the  Interior,  althougli  I  was  asking 
for  more  time.  I  knew  nothing  about  the  time  when  the  re])ort  of 
the  appraiseis  woidd  be  completed.  It  was  to  be  presumed  that  the 
Secretary  of  the  Interior  and  the  Indian  Bureau  must  have  known  it, 
or  should  have  known  it,  and  why  they  should  have  signed  the  con- 
tract (m  the  17th  of  December,  when  on  the  19th  of  December  the 
appraisers'  report  was  filed  showing  an  a])praisal  of  about  $r>,()0(),000 
against  the  municipalities  and  tlu'  raili-oad  coHii)anies,  whereas  the 
contract  contemjihited  i^G52,000,  I  could  not  quite  understand.  I 
could  not  understand  why  that  contract  was  signed  so  jirecipitantly, 
when  I  was  pleading  for  delay  until  we  could  get  the  official  report 
as  to  the  amount  that  would  be  appraised. 

Senator  Deneen.  Those  matters  appear  in  the  correspondence,  and 
they  can  not  be  emphasized  by  speeches  or  comment  or  insiiniations. 
The  correspondence  speaks  for  itself.  I  do  not  care  to  make  answer 
to  it  until  the  correspondence  is  revealed.  If  the  letters  alone  are 
to  go  in  as  Mr.  Marshall  stated,  the  Assistant  Secretary  is  here  tO' 
explain  them  and  the  contract,  and  then  if  the  committee  feels  it  is 
to  go  on,  we  would  have  to  wait. 

Senator  AV heeler.  Of  course,  we  propose  to  ask  Mr.  Marshall  not 
only  as  to  the  letters  but  we  wnll  ask  him  to  explain  his  reasons  for 
objection,  and  go  into  it  thoroughly. 

Mr.  Marshall.  My  reasons  are  shown  in  the  letters. 

Senator  Deneen.  We  do  not  object  to  that  if  the  answer  can  be- 
had  by  the  department,  so  that  it  can  be  printed  and  be  before  the 
Senators  contemporaneously. 

Senator  Thomas.  Mr.  Chairman,  the  developments  at  this  moment 
suggest  more  strongly,  it  seems  to  me,  that  Mr.  Bratton  should  be 
here. 

Senator  Wheeler.  I  think  he  should  be  here,  but  I  do  not  think 
we  should  go  ahead  with  the  confirmation  of  Mr.  West  in  the  Senate 
until  after  this  hearing. 

Senator  Glenn.  Mr.  West's  matter  is  closed,  and  the  report  made- 
Senator  Wheeler.  Oh,  no ;  it  is  not  closecl. 

Senator  Glenn.  The  report  before  the  committee  is  closed. 

Senator  Wheeler.  I  do  not  care  about  the  report  before  the  com- 
mittee ;  there  are  other  committees. 

Senator  Glenn.  The  West  investigating  committee  has  made  sv 
report. 

Senator  Wheeler.  That  does  not  make  any  difference. 

Senator  Glenn.  And  this  was  known  long  before  that  committee 
convened.    Why  was  is  not  brought  up  before  that  committee  ? 

Senator  Wheeler.  I  do  not  know  anything  about  this. 

Senator  Glenn.  It  was  known  perhaps  not  liy  you,  but  this  mat- 
ter has  been  known  for  a  long  while  before  the  West  matter  was 
ever  heard  before  his  committee. 

Mr.  Marshall.  May  I  ask  wlu'U  the  West  report  was  made? 

Senator  Glenn.  Before  the  holidays,  just  a  day  or  two. 

Mr.  Marshall.  It  was  on  the  19th  of  December  that  the  report 
was  made  by  the  appraisers,  and  I  was  first  made  cognizant  of  it  on 
the  20th.  I  immediately  telegraphed  the  secretary  what  the  facts 
really  were,  and  indicated  in  my  telegram  that  now  that  the  facts- 
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were  officially  certified  as  to  what  the  appraisal  would  bo,  it  would 
be  entirely  improper  to  enter  into  a  contract.  It  wa^  then  that  I 
learned  that  two  days  before  that  the  contract  had  l)een  si«rned. 
By  tiuit  time  the  C'on<rress  had  adjourned,  or  had  taken  its  recess 
over  the  holidays.  These  matters  all  took  phice  before  the  hearing; 
had  been  completed  in  respect  to  the  propriety  of  the  action  taken 
with  rejiard  to  Secretary  West.  These  are  the  dates,  so  that  there 
can  not  be  any  misunderstanding;  about  it. 

Senator  Whj:kler.  The  Senate  is  not  bound  by  the  report  of  any 
sin«rle  committee.     Any   Senator  can  briiii;  out  the   facts. 

Senator  Ulenn.  On' the  floor;  yes;  but  it  would  seem  proper  to 
have  broujiht  it  up  before  the  West  committee.  Mr.  Marshall's  ob- 
jection to  this  has  been  ff^ing  on  for  months. 

Senator  Wheeler.  But  the  contract  had  not  been  si<rned. 

Senator  Glenn.  He  has  been  objecting  to  the  contract. 

Mr.  Marshall.  No  action  had  been  taken. 

Senator  Wiiiceler.  No  action  had  been  taken  at  that  time.  No- 
body knew  what  Mr.  West  was  going  to  do  as  to  the  contract  until 
after  the  committee  had  closed  its  hearings. 

Senator  (Jlenn.  If  he  has  any  charges  to  make  against  Mr.  West 
1  think  he  should  nudce  them  now. 

Mr.  Marshall.  I  am  making  no  charges:  I  am  trying  to  present 
these  facts  pursuant  to  a  subpoena  served  on  me  indicating  what  my 
correspondence  was  on  this  entire  subject,  giving  the  history  of  this 
chapter  of  Indian  affairs. 

The  Chairman.  I  am  sorry  that  the  New  Mexico  Senators  are  not 
here  to-day  for  the  hearing,  but  it  seems  to  me,  in  view  of  all  of  the 
circumstances,  that  we  should  proceed  and  let  Mr.  Marshall  testify, 
and  the  Assistant  Secretary  of  the  Interior,  and  then  give  Mr.  Brat- 
ton  a  chance  to  examine  the  testimony. 

Senator  Thomas.  Then  I  shall  ask  for  a  vote  on  my  motion,  Mr. 
Chairman. 

The  Chairman.  Senator  Thomas  has  moved  that  the  hearing  of 
this  matter  be  postponed  until  Senator  Bratton  can  be  present.  You 
have  heard  the  motion;  are  you  ready  for  the  (juestion  ^  I  shall 
call  the  names.  Senator  Pine? 

Senator  Pine.  No. 

The  Chairman.  Senator  La  Follette? 

Senator  La  Follette.  Aye. 

The  Chairman.  Senator  Wheeler? 

Senator  Wheeler.  Aye. 

The  Chairman.  Senator  Thomas? 

Senator  Thomas.  Aye. 

The  Chairman.  The  Chair  will  vote  no.  The  motion  is  su.stained. 
Then  this  hearing  will  be  po.stponed  until  Senator  Bratton  can  be 
present. 

Mr.  Marshall.  What  notice  will  I  have? 

The  Chairman.  We  will  have  to  notify  you  again,  Mr.  Marshall, 
later  on. 

Senator  Wheeler.  I  think  we  should  defmitely  find  out,  if  we  can, 
when  Mr.  Bratton  will  be  here.  I  think  wc>  should  wire  Mr.  Brat- 
ton so  that  we  can  notify  Mr.  Marshall  and  fix  a  date  satisfactory 
to  Mr.  Maishall,  also. 
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Mr.  Marshall.  I  stayed  over  to-day  at  great  inconvenience. 

Senator  Thomas.  AVe  are  very  sorry  about  that. 

Senator  Wheeler.  We  regret  it  very  much,  but  the  rules  of  the 
committee 

Mr.  Marshall.  I  do  not  know  anything  about  the  rules  of  the 
committee,  but  I  do  know  something  about  professional  courtesy, 
though  I  do  not  know  anything  about  Senatorial  courtesy. 

Senator  Wheeler.  Senatorial  courtesy  makes  it  impossible  for  us 
to  do  otherwise. 

The  Chairman.  We  will  proceed  with  the  testimony  of  Mr.  Selby. 

STATEMENT  OF  CHARLES  B.  SELBY— Resumed 

The  Chairman.  Mr.  Selby,  you  may  proceed. 

Mr.  Selby.  Gentlemen  of  the  committee,  if  I  may  make  just  one 
short  observation  that  may  clear  up  in  a  way  a  matter  that  was 
under  discussion  yesterday;  there  was  mention  by  Senator  Thomas 
in  a  discussion  between  him  and  witness  Walter  then  on  the  stand 
as  to  the  effect  of  the  removal  of  the  restrictions  in  a  situation  in 
which  a  minor  or  incompetent  Indian  was  under  guardianship,  as  to 
whether  or  not  the  removal  of  that  restriction  would  operate  to  pass 
the  estate  to  the  minor  or  incompetent  at  once,  and  make  it  possible 
to  dissipate  it.  I  think  the  statement  of  Senator  La  FoUette  at  the 
conclusion  or  near  the  conclusion  of  that  discussion  made  clear,  and 
it  was  a  very  clear  and  concise  statement,  the  legal  effect  of  the 
situation.  The  Senator's  statement  was  to  the  effect  that  such  re- 
moval of  restriction  where  the  Indian  Avas  under  guardianship  would 
automatically  operate  to  place  tlie  control  of  the  restricted  funds  un- 
der the  laws  of  the  State  of  Oklahoma,  and  under  the  authority  of 
the  probate  court  of  the  State  and  the  guardian  that  was  appointed. 
As  confirming  Senator  La  Follette's  position  on  that  contention,  I 
call  your  attention  to  section  2  of  the  act  of  May  27,  1908. 

Senator  Thomas.  There  is  no  dispute  about  that,  Mr.  Selby.  I 
am  sure  that  that  is  correct. 

Mr.  Selby.  The  thought  that  seemed  to  be  in  the  mind  of  your- 
self. Senator,  was  that  it  was  necessary  to  settle  the  estate,  dispose 
of  the  estate  or  property  of  this  Indian,  Barnett,  during  his  life,  in 
order  to  ])rotect  the  estate  in  the  event  of  his  death,  or  of  the  re- 
moval of  the  restriction. 

Senator  Thomas.  That  was  not  my  idea. 

Mr.  Selby.  I  might  read  thege  four  or  five  lines  of  section  2  of  that 
act  of  Congress  [reading]  : 

That  all  lands  other  than  homesteads  allotted  to  members  of  tho  Five  Civi- 
lized Tribes  from  which  restrictions  have  not  boon  removed,  may  bo  leased  by 
tho  altotteo,  if  an  adult,  or  by  the  jruardian  or  curator  under  an  order  of  the 
proper  probate  court,  if  a  minor,  or  incompetent,  for  a  period  not  to  exceed 
five  years,  without  the  privilege  of  renewal ;  provided  that  leases  of  restricted 
lands  for  oil,  gas,  or  other  mining  purposes,  leases  of  restricted  himiosteads  for 
more  than  a  year  and  leases  of  restricted  land  for  periods  ()f  more  than  five 
years  may  be  made  with  the  approval  of  the  Secretary  of  the  Interior  under 
rules  and  regulations  provided  by  the  secretary  and  not  otherwise, 

And  then  the  following  [reading]  : 

And  provided  further,  That  the  jurisdiction  of  tho  prol).it«'  courts  of  tho  State 
of  Oklahoma  over  lands  of  minors  and  incompotcuts  slmll  Iw  sulijoct  to  the 
foregoing  provisions. 
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And  since  Senator  LaFollctte's  stateniont  concisoly  made  the  an- 
swer to  the  situation,  I  wanted  to  read  that  section  of  the  statute. 

Senator  Wheeler.  I  asked  j'oii  for  certain  correspondence  yester- 
day.    Have  you  that  correspondence  with  you  now? 

^Ir.  Selby.  As  I  understand,  it  was  correspondence  that  referred 
to  thi  connection  of  Phil  Cain])bell  or  his  firm  in  the  case. 

Senator  Whekler.  Yes.  AVe  had  a  letter  yesterday  with  reference 
to  Mr.  Hughes. 

Mr.  Selby.  Yes. 

Senator  Wheeler.   Was  that  introduced? 

Mr.  Selby.  Yes.  I  now  hand  you  a  letter,  a  photostatic  copy  of  a 
letter  from  Charles  H.  Buike,  dated  June  10,  1925.  That  was  four 
or  five  months  after  the  institution  of  the  New  York  suit.  This  is 
addressed  to  Charles  L.  AVhite,  president  of  the  American  Baptist 
Association. 

Senator  Wheeler.  Before  I  take  that  up.  I  noticed  in  this  morn- 
ing's paper  that  Mr.  Burke  made  a  statement  that  you  and  Senator 
Pine  and  Assistant  Attorney  General  Parmenter  had  entered  into 
some  kind  of  a  conspiracy  to  injure  him  and  the  Indian  Service. 

Mr.  Selby.  I  heard  the  statement  read  by  Mr.  liurke  yesterday. 

Senator  Thomas.  Senator  Wheeler,  Mr.  Burke  did  not  know  that 
this  hearing  was  to  be  resumed  this  morning.  He  is  on  his  way  here. 
Would  it  not  be  better  to  Avait  until  he  comes  before  you  take  that  up? 

Senator  Wheeler.  I  think  so.  I  will  go  ahead  with  this  letter. 
This  letter  reads  as  follows  [reading]  : 

Dkpaktme.nt  of  thk  Interior, 
oltace  of  the  commissioner  of  indian  affairs, 

Washin4/to)i,   June  10,  J92o. 
Dr.  Chas.  L.  White, 

New  Yo7-k  City. 
Dear  Dr.  White:  Hon.  Philip  P.  Campbell  will  reach  New  Ybrk  Monday 
nif,'ht,  June  15,  and  will  be  at  the  Waldorf  Hotel.  I  have  sugjrested  that  it 
would  be  well  for  him  to  have  a  conference  with  you,  so  th:it  you  will  uet  flrst- 
handed  what  the  present  situation  is  with  reference  to  the  liarnett  matter. 
He  has  requested  that  I  ask  you  to  write  him  a  note  at  the  hotel  so  that  he  will 
receive  it  upon  ari-ival  Monday  evening;  or  early  Tuesday  luornin;;,  as  to  where 
and  when  he  can  see  you.  Possibly  if  you  will  indicate  y<»ur  telephone  number 
he  could  call  you  and  arrange  for  a  meeting  at  some  time  that  would  be 
mutually  conveident. 
Yours  sincerely, 

Charles    II.    Burke. 

Do  you  know  whom  Philip  Campbell  represented  in  this  matter? 

Mr.  Selby.  Yes:  lie  represented  and  appeared  at  the  New  York 
trial  during  the  progress  of  it,  as  cocounsel  with  Charles  B.  Rogers, 
who  appeared  here  and  Mr.  Lytic,  and  Mr.  Charles  S.  Fettretch. 

Senator  La  Follette.  And  they  were  counsel  for  the  Baptist 
organization  ? 

Mr.   Selby.  For  the   American    Baptist   Homo   Mission   Society. 

Senator  Wheeler.  AVas  Mr.  Campbell  likewise  attorney  for  Mrs. 
Barnett? 

Mr.  Selby.  I  could  not  say.  She  was  not  a  jjarty  to  (hat  New  York 
suit  although  she  was  j)resent.  The  record  only  discloses  that  he  was 
appealing  as  cocounsel  wilh  the  other  gentrcman  named,  for  the 
delViidant,  the  Ameiican   Baptist   llouie  Mission  Society. 
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Senator  Wheeler.  Mr.  Chairman,  Mr.  Campbell  is  a  former  Mem- 
ber of  the  House  of  Representatives  from  the  State  of  Kansas. 

Mr,  Sei.by.  Yes.  I  have  anotlier  letter  dated  January  12,  1927, 
written  by  Mr.  Burke, 

Senator  Wheelek.  This  letter  which  you  produce  is  dated  January 
12,  1927,  and  reads  as  follows  [reading^: 

Dei'artmknt  op  the  Intekior, 
Office  Commissionek  of  Indian  Affairs, 

Wanhiiif/ton,  January  12,  11)21. 
Mr.  Chas.  S.  Fettretch, 

New  York  City. 
Deab  Mr.  Fettretch:  Have  your  letter  of  the  llfh,  and  note  what  you  say. 
Am  very  sorry  that  the  brief  of  the  Govei'nment  is  not  available.     We  asked  the 
Department  of  Justice  yesterday  for  a  copy,  and  tJiey  were  unable  to  supply  us, 
and  said  it  would  be  four  or  live  days  before  same  is  printed. 

Mr.  Campbell  will  probably  send  you  a  memorandum  or  brief  today  in  which 
he  will  discuss  a  few  propositions  that  may  apiieal  to  the  court  in  the  event 
that  they  are  brought  to  his  attention.  I  note  you  are  preparing  the  reply  brief 
and  will  discuss  some  of  the  points  mentioned  in  my  recent  letter  and  comment- 
ing upon  the  brief  of  Mr.  Walters,  and  presume  you  will  also  make  a  reply  to 
the  Government's  brief. 

Shall  attach  a  memorandum  made  by  the  chief  law  clerk  as  to  the  Govern- 
ment's claim  with  reference  to  the  act  of  May  25,  11)18. 
Yours  sincerely, 

Chas.  H.  Bubke,  Commissioner. 

From  this  letter  it  would  appear  that  the  chief  law  clerk  of  the 
Indian  Department  was  likewise  briefing  up  the  case  for 

Mr,  Selbt,  For  the  attorneys  in  the  New  York  case,  the  defendant's 
attorney. 

Senator  Wheeler.  For  the  defendant's  attorneys  in  the  New  York 
case, 

Mr,  Selby.  Yes,    I  find  another  letter  of  January  13, 

Senator  Wheeler.  First,  that,  by  the  way,  referring  to  the  last 
matter,  was  in  opposition  to  the  Government's  position, 

Mr.  Selbt,  That  is  correct. 

Senator  Wheeler,  So  we  have  the  spectacle  of  the  law  clerk  of  the 
Indian  Department  preparing  a  brief  in  opposition  to  the  Depart- 
ment of  Justice  ? 

Mr,  Selby.  That  is  correct. 

Senator  Wheeler,  Notwithstanding  the  fact  that  the  Interior 
Department,  so  far  as  the  records  in  the  New  York  case  appear,  wa3 
not  a  party  to  the  suit  in  any  way,  shape  or  form, 

Mr,  Selby.  That  is  correct. 

Senator  AV  heeler.  This  letter  which  you  now  produce  is  dated 
January  13,  1927,  and  reads  as  follows  [reading]  : 

Mr.  Chas.  S.  FEn-rRETcn. 

Attorney  at  Law,  New  York  City. 

My  Dear  Mk.  Fettretch:  Have  had  iin  opivtrtunity  of  hastily  reading  brief 
which  will  be  mailed  to  you  to-day  l)y  :\Ir.  (\impbell.  Believe  you  will  conclude 
it  contains  some  valuable  matter  that  can  1h?  worked  into  the  reply  brief  that 
you  are  preparing  that  will  be  helpful.  esi)ecially  as  lo  some  things  that  you  may 
not  have  covered. 

A  thought  has  occurred  to  me  that  might  be  mentioned,  and  that  is  it  will 
not  be  disputed  that,  under  the  law.  the  Secretary  of-  the  Interior  would  have 
had  the  authority  to  have  removed  all  the  restrictions  as  to  .Tackson  Barnett 
and  his  land,  and  he  would  have  i)een  fnv  to  have  made  any  disposition   he 
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saw  fit  of  it,  without  any  supervision,  not  even  of  a  ("^>uiit.v  court  of  Oklalioma, 
beciiuse  the  i^upreme  Court  lias  held  that  he  was  without  such  a  ^uanliaii.  If 
the  Secretary  could  have  removed  restrictions  as  statetl,  he  certainly  would  be 
permitted  to  allow  Jackson  to  make  a  disiMisition  of  .some  part  of  his  estate 
by  approving:  his  set  in  that  resiKJCt. 
Yours  sincerely, 

CUAS.    II.    BUKKE. 

p.  S. — Just  as  I  am  leaving  the  oHice.  have  telegram  from  Mr.  Rt)gers  that 
the  mandate  from  the  Supreme  Court  of  Oklahoma  in  the  Harnett  case  issued 
and  siiread  of  record  to-day,  which,  I  assume,  means  that  the  motion  for  re- 
hearinu'  was  denied.  This,  of  course,  will  be  brought  to  the  attention  of  Judge 
Knox.  C.  II.   IJ. 

Mr.  Selby.  I  have  a  photostat  copy  here  of  a  letter  from  Mr. 
White,  the  executive  secretary  of  the  American  Baptist  Home  Mis- 
sion Society,  addressed  to  Charles  H.  Burke,  on  June  11,  1925,  in 
which  he  makes  reference  ta  the  letter  of  June  10,  which  you  pre- 
viously read. 

Senator  Wheeler.  That  letter  reads  as  follows  [readinfr]  : 

Ju.NB  11,  1925. 
Hon.  Chas.  H.  liUKKE. 

Office  of  Indian  Affairs,  Department  of  the  Interior, 

Wanhinffion,  D.  C. 

My  Deak  Mr.  Bikke:  I  have  your  letter  of  the  10th  which  has  been  read 
this  afternoon  to  our  finance  committee  in  conference  with  our  treasurer.  I 
regret  that  I  shall  be  on  my  way  to  the  I'acific  coast  ne.xt  Monday,  but  Mr. 
Samuel  Ilryant,  our  treasurer,  and  members  of  our  finance  committee  will  be 
glad  to  confer  with  Mr.  Campbell  and  receive  from  him  first-hand  information 
with  reference  to  the  J'.arnett  matter.  I  will  write  him  a  note,  sending  it  to 
his  hotel,  exi^aining  that  Mr.  I'ryant  will  he  gliul  to  have  him  call  at  the  office 
Tuesday  at  12  o'clock  noon.  The  eugagement  will  run  over  the  lunch  hour  as 
this  is  (he  be.st  time  to  secure  the  presence  of  the  members  of  the  finance 
committee. 

I  am  very  sorry  that  I  can  not  be  present  at  the  conference,  but  I  can  not 
safely  po.stpone  my  western  trip. 

I  am  inclosing  herewith  a  copy  of  a  letter  from  Mr.  C.  B.  Roger  under  date 
of  June  6.  I  am  not  entirely  sure  concerning  these  assistants  who  would  be 
secured  by  the  .$5,000  to  which  he  refers.  I  am  only  briefiy  acknowledging 
his  letter,  saying  that  our  treasurer,  Mr.  Bryant,  will  write  him  after  our 
board  meeting  which  occurs  on  next  Monday  afternoon. 

We  are,  of  cour.se,  all  deeply  concerned  to  win  our  case,  but  in  the  present 
painful  financial  condition  of  our  society  it  is  vi'ry  difficult  for  us  to  secure 
this  .$5,000.  However,  under  all  the  circumstances,  and  especially  because  of 
our  great  confidence  in  you  and  in  the  worth  of  your  suggestion,  our  finance 
committee  next  Monday  will  reconmiend  to  our  board  that  thi.s  money  be 
borrowed  in  order  to  fully  carry  out  your  suggestions. 
Cordially  yours, 

Charles  L.  White, 
Exceutiifc  Secretary. 

This  $5,000  has  reference,  docs  it,  to  a  payment  which  it  was  sug- 
gested by  Mr.  Burke  to  the  Baptist  society,  that  they  pay  to  Air. 
Kop:ers  and  his  assistants? 

Mr.  Selby.  As  attorney's  fees. 

Senator  Wheeleh.  As  attorney's  fees? 

Mr.  Selby.  Yes. 

Senator  Wheeler.  Do  you  know  whether  or  not  Mr.  Rotrors  was 
at  the  same  time  under  contract  with  Mr.  Burnett  to  receive  a  cer- 
tain portion  of  whatever  was  recovered? 

Mr.  Selby.  I  have  a  photo.stat  copy  of  a  contract  which  was  pro- 
cured from  the  American  Home  Baj/tist  Mission  Society  purporting 
to  be  a  written  contract  between  Mrs.  Barnett  and  Kojrers  and  M.  L. 
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Mott,  whose  name  was  nientioned  j'esterda}'  in  which  it  was  a<i;reod 
that  slie  would  and  did  obligate  herself  to  lend  all  support  possible 
in  sustaining  this  so-called  trust,  and  in  the  event  of  the  death  of 
Barnett  or  otherwise  as  to  any  amount  that  would  be  recovered  for 
her  benefit  bj'  the  attorneys,  that  they  would  receive  i'>0  per  cent 
of  the  amounts  either  before  he  died  or  after  death. 

Senator  Wiieei^er.  So  that  Mr.  Rogers  would  have  received  50 
per  cent  of  an\'  amount  so  recovered? 

Mr.  Selby.  Yes. 

Senator  Wheeler.  Do  the  records  that  you  luive  show  whether 
or  not  this  contract  was  brought  to  the  attention  of  the  Depai'tiiient 
of  the  Interior  or  of  Mr.  Burke? 

Mr.  Selby.  I  have  no  data  that  would  estal)lish  that  fact. 

Senator  Thomas.  Have  you  the  contract? 

Mr.  Selby.  I  have  a  photostatic  copy. 

Senator  Thomas.  If  you  have,  will  you  let  us  have  it? 

Mr.  Selby.  This  is  the  photostatic  copy  of  the  contract  between 
Mrs.  Barnett  and  Rogers  and  Mott  that  was  referred  to  in  the 
correspondence  from  Mr.  White  to  Mr.  Fettretch.  in  which  he  says 
this  is  a  copy  of  the  contract.  This  is  a  photostatic  copy  of  a 
printed  form  but  does  not  show  the  signatures.  It  is  the  body  of 
the  contract. 

Senator  Wheeler.  It  is  the  contract  of  employment.  This  con- 
tract reads  as  follows  [reading]  : 

CONTRACT  OF  EMPLOYMENT 

This  instrument,  executed  this  the  9th  day  of  February,  1926,  by  and  between 
Anna  Laura  Barnett,  of  Los  Angeles,  Calif.,  party  of  the  first  part,  and 
M.  L.  Mott  and  Chas.  B.  Rogers,  both  of  Tulsa,  Okla..  parties  of  the  second 
parr  witnesseth : 

Whereas  Anna  Laura  Barnett  is  the  lawful  wife  of  .Tackson  Barnett,  a  full- 
blood  enrolled  Creek  Indian,  now  domiciled  in  Los  Angeles  County,  Calif., 
with  said  Jackson  Barnett,  they  having  been  married  by  ceremony  in  the  States 
of  Kansas  and  Missouri  in  the  year  1920 ;  and 

Whereas  after  said  marriage,  and  in  the  year  192.3.  the  said  Jackson  Barnett, 
with  the  consent  of  the  Secretary  of  the  Interior,  transferred  and  turned  over 
to  the  said  Anna  Laura  Barnett.  Liberty  bonds  of  the  value  of  $550,000,  of  which 
$200,000  were  by  said  Anna  Laura  Barnett  placed  in  trust  for  the  use  and  bene- 
fit during  his  natural  life,  t"  the  extent  of  $7,500  per  year  income  of  the  said 
Jackson  Barnett;  and 

Whereas,  at  the  same  time,  the  sii/d  Jackson  Barnett,  with  the  consent  of  the 
Secretary  of  the  Interior,  did  transfer  and  turn  over  to  the  Equitable  Trust 
Co..  of  New  York.  Liberty  bonds  of  the  value  of  $550,000,  to  be  held  in  trust 
by  said  institution  during  thi'  natural  life  of  said  Jackson  Barnett,  the  income 
fr<im  which,  to  the  amount  of  $20,000  per  year,  was  to  be  paid  to  the  said 
Jackson  Barnett  and  the  excess  of  said  income  above  said  amount  to  be  paid 
to  the  American  Baptist  Home  Mission  Society,  of  New  York,  for  the  use  and 
benefit  of  Bacone  Indian  College  and  Murrow  Orphans  Home,  and  which  said 
trust  fund,  uiwn  the  death  of  Jnckson  Barnett,  was  to  be  turned  over  to  the 
said  American  Baptist  Home  Mission  Society,  to  be  by  it  held  in  trust,  per- 
petually, for  the  use  and  benefit  of  Bacone  Indian  College  and  Murrow  Orphans 
Home ;  and 

Whereas  certain  suits  have  been  instituted  in  the  United  States  District 
Court  for  the  Southern  District  of  New  York,  and  in  the  Supreme  Court  for 
the  District  of  Columbia,  by  Elmer  S.  Bailey,  who  claims  to  be  the  legal 
guardian  of  Jackson  r.arnett.  assailing  the  validity  of  the  said  trust  agreements 
above  referred  to,  and  suing  for  possession  of  said  fund  to  the  use  and  benefit 
of  the  allegefl  legal  guardi;in  of  Jackson  Barnett  in  Okmulgee  County,  Okla. ; 
and 
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Whereas  cortain  attnnicys  assnciatod  with  K.  S.  I'.ailey,  who  dfilnis  to  be 
the  k'sal  puardiau  cf  Jackson  Baruett  in  OkinulgtHi  Couuty.  ami  uiie  Carl  J. 
O'Hornett.  who  claims  to  have  bt'cii  the  preilwessi ir  in  office  of  the  said  E.  S. 
Bailey,  and  who  now  represent  in  said  suits  the  said  alleged  Kuardian.  hold,  or 
claim  to  hold,  certain  contracts  with  jR-rsidis  who  claim  they  will  be  the  legal 
heirs  of  Jackson  Barm-tt  upon  his  death,  are  now  threatening  to  institute 
suits  ami  proceedings  to  annul  said  marriage,  and  hav*-,  in  fact,  in  the  suits 
already  brougiit.  charged  tlial  the  marriage  between  the  said  Anna  Laura  Bur- 
nett and  the  said  Jackson  Barnett  is  fraudulent  and  vriid.  and  who  are  threat- 
ening to  institute  proceedings  to  annul  and  destroy  the  will  <f  Jackson  Barnett 
heretofore  executed  in  favor  of  the  said  Ainia  Laura  Barnett.  or  any  will  that 
he  may  execute  hereafter  in  fav(»r  of  the  said  Anna  Laura  Barnett.  and  who 
will,  no  doubt.  uiMJU  the  death  of  the  saiil  Jackson  Barnett.  institute  or  cause 
to  be  Instituted,  suits  for  the  said  puriKJse,  so  as  to  deprive  the  said  Aninj 
Laura  Barnett  fnan  taking,  either  by  inheritance  or  by  will,  any  of  the  prop- 
erty or  estate  of  the  said  Jackson  Barnett;  and 

Whereas  the  said  Jackson  Barnett  is  the  owner  of  valuable  lands,  located 
in  the  State  of  Oklahoma,  and  of  valuable  royalties  and  income  derive<l  there- 
from, and  is  the  owner  and  possessor  of  money  and  Liberty  bonds  in  tlie  hands 
of  tiie  Secretary  of  the  Interior,  and  of  the  Suiierintendent  of  the  Five  Civilized 
Tribes ;  and 

Whereas  grave  and  vicious  charges  have  already  been  made  in  all  the 
proceedings  instituted  by  the  said  K.  S.  Bailey  and  his  associates,  or  where 
he  has  answered  in  any  suit  or  suits  against  the  moral  character  and  chastity 
of  the  said  Anna  Laura  Barnett.  and  who  have  attempted  to  and,  no  doubl  will 
continue  to  attempt,  to  bring  into  disrepute  her  name  and  reputation  for  the 
purpo.se  and  with  the  intent  to  thereby  prejudice  her  rights  in  law  as  the  wife, 
lawful  heir,  .•ind  beneliciary  under  the  will,  of  the  .said  Jackson  Barnett  ;  and 

Whereas  it  is  necessary  for  the  protection  of  her  name  and  her  rights,  as 
the  lawful  wife  of  Jackson  Barnett.  and  as  his  lawful  heir,  or  as  a  beneficiary 
under  the  will  of  .said  Jackson  Barnett.  that  she  have  counsel  to  represent  her 
in  the  courts,  or  before  the  Interior  Department,  in  any  such  proceedings  as 
are  now  pending,  or  which  may  hereafter  l)e  instituted,  affecting  her  rights 
;is  till'  wife,  lawful  heir,  or  bcnctici.iry  under  the  will  ol  tli«'  said  Jackson 
Barnett: 

Now  this  instrument  witnesseth  that :  The  said  party  of  the  first  part  has 
this  day  and  does  hereby  employ  and  engage  the  services  of  the  said  parties 
of  the  second  part,  as  her  attorneys  and  counselors,  to  advise  and  counsel  with 
her  with  respect  to  her  rights  as  the  wife,  lawful  heir,  or  beneficiary  under 
the  will  of  the  .said  Jackson  Barnett.  and  to  take  such  action,  in  her  name, 
or  for  her  use  and  benefit,  in  any  court,  or  before  the  Interior  Department  or 
before  any  tribuiml  having  to  do  with  the  property  or  estate  of  the  said 
Jackson  Barnett.  as  in  their  judgment  shall  be  proper  or  necessary  for  the 
protection  of  her  rights,  or  the  recovery  or  .security  of  her  interests,  property, 
or  estate  of  the  said  Jackson  Barnett,  and  to  apivar.  without  further  warrant 
of  authority,  in  any  proceeding  in  which  the  said  Anna  Laura  Barnett  or 
her  child.  Maxine  Stiugis.  may  be  a  partA',  or  in  any  proceeding  in  which  the 
interest  of  either  of  said  persons  may  be  Involved  or  afftH>ted.  and  to  represent 
the  said  Anna  Laura  Barnett  and  Maxine  Sttirgis  in  any  such  procet^lings 
for  the  pnrjio.se  of  this  agreement,  and  to  take  such  steps  and  proceeilings  as 
in  their  judgment  may  be  proper  and  necessary  for  the  protection  or  security 
of  their  interests. 

This  authority  shall  i-xteiid  to  proceedings  before  his  death,  and  after 
the  death  of  Jackson  Barnett.  if  the  said  party  of  the  first  part,  or  her  child, 
Maxine  Sttirgis.  shall  survive  the  said  Jackson  Barnett. 

The  said  parties  of  the  .second  part,  as  compensation  for  the  services  thus 
provided  for  and  by  them  to  be  n'udered  hereunder,  shall  have  and  receive 
of  and  from  the  said  imrfy  of  the  first  part.  Anna  Laura  Barni'tt.  a  sum  equal 
to  r>{)  jter  cent  of  all  moneys  that  may  be  received  by  the  said  Anna  Laura 
Barnett  from  the  .said  Jackson  Barnett  during  his  lifetime,  in  case  a  further 
settlenu'nl  Is  made  upon  her.  or  from  his  estate  after  his  death,  the  said  com- 
pensation to  be  paid  as  and  when  tlu-  party  of  the  first  part  shall  receive  and 
have  control  of  said  moneys,  and  the  above  termed  "moneys"  shall  Include — 
securities.  Liberty  bonds,  or  debentures,  or  evlden**es  of  debt  of  any  kind; 
and  (be  said  jiarty  of  the  first  part  hereby  assigns  to  snld  second  parties  such 
interest  in  said  iiroperly  or  funds. 
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The  said  attorueys  shall  have  aud  receive,  in  addition  to  the  above,  the  equal, 
undivided  uO  per  cent  interest  in  any  real  estate  that  shall  come  to  the  said 
party  of  the  first  part,  Anna  Laura  IJnniett,  from  the  said  Jacksnii  Barnett 
during  his  lifetime,  or  as  an  heir,  or  under  the  will,  after  his  death. 

And  the  party  of  the  first  part  agrees  that  she  will,  immediately  upon  be- 
coming the  owner  of  said  real  estate,  grant  and  convey  to  the  said  parties  of 
the  second  part  said  interest  as  above  by  good  and  suflicient  deetl  of  conveyance. 

The  said  attorneys  are  authorized  to  incur  any  necessary  and  reasonable 
expenses  which  in  their  judgment  should  be  incurred  in  the  protection  of  the 
rights  of  the  s;iid  party  of  the  first  part,  and  the  said  party  of  the  first  part 
agrees  to  pay  thi'  said  i-xpciises. 

It  is  one  of  the  conditions  of  this  agreement  that  the  said  party  of  th(>  first 
jiart  shall,  so  far  as  within  lier  power,  even  to  the  highest  court,  support  and 
sustain  the  validity  of  both  of  the  trust  agreements  hereinabove  referred  to, 
and  to  do  all  in  her  power  to  fully  and  finally  carry  out  the  provisions  thereof, 
not.  however,  binding  or  obligating  herself  to  pay  the  expen.ses  of  tiie  litigation 
that  is  already  pending,  assailing  the  validity  of  said  trust,  except  where  she  is 
a  party,  and  tlieii  only  her  .«:hare  thereof,  and  the  said  attorneys  lierein  eini)loy(Ml 
are  authorized  to  represent  the  said  party  of  the  Hist  i>art,  in  any  matters  now 
pending,  or  whieh  may  hereafter  be  brought,  affecting  the  validity  of  the  said 
trust  agreements,  and  to  do  what  in  their  judgment  is  proper  and  necessary 
in  the  name  of  the  party  of  the  first  part,  to  sustain  the  validity  of  the  said 
trusts. 

The  .said  jiarties  (»f  the  second  part  obligate  themselves  to  faithfully  perform 
the  services  hereinabove  provi<led  for,  and  to  honestly  and  diligently  carry  out 
their  part  oi  this  contract  in  all  things. 

It  is  further  agreed  that  a  certain  contract  heretofore  entered  into  between 
the  jiarty  of  the  first  part  herein,  and  M.  L.  Mott.  providing  for  legal  services 
by  the  said  M.  L.  Mott,  for  and  on  behalf  of  the  party  of  the  firs^  part,  shall 
not  be  affected  by  this  agreement,  in  so  far  as  the  same  pertains  to  services 
which  have  heretofore  been  rendered  under  said  contract,  and  shall  not  affect 
the  obligation  therein  imposed  upon  the  party  of  the  first  part  herein,  to  pay 
for  such  services  already  rendered  under  said  agi-eement,  but  all  services 
hereafter  to  be  renedered  by  said  M.  L.  Mott  shall  he  under  this  agreement 
only. 

In  witness  whereof  we  have  hereunto  set  our  hands,  this  0th  dav  of  February 
102R.  at  I.os  Angeles,  Calif. 


Party  of  the  First  Part. 
aud 


Parties  of  the  Second  Part. 

Now,  do  you  know  whether  or  not  this  contract  was  signed  and 
executed  by  the  parties  ? 

Mr.  Seh$t.  I  have  no  personal  knowledge  of  that.  Senator 
"V^Tieeler.  That  contract,  that  copy,  went  into  the  hands  of  the 
American  Baptist  Plome  Mission  Society,  ostensibly  from  Mr. 
Rogers.  A  later  reference  was  made  in  that  contract,  or  correspond- 
ence, and  the  American  Ba))tist  So<;iety  furnished  that  copy  then 
to  the  Bureau  of  Investigation. 

Senator.  Wiieei^kr.  Can  you  conceive,  as  a  lawyer,  any  reason  why 
Mrs.  Barnett  would  want  to  sustain  the  trust  agreement  as  to  the 
Baptist  Sooietv? 

Mr.  Selby.  1  hav^  this  judgment  about  the  matter,  that  that  com- 
bination was  originally  made  and  the  agreement  made  that  the  distri- 
bution should  take  j)lace  as  it  did.  a  half  million  or  a  little  more  to 
each,  and  that  she  was  obligated  under  that  agreement — that  imder- 
standing — to  go  through  with  the  deal.    That  is  all  I  can  say  on  that. 

Senator  Thomas.  T.et  uu>  dear  itp  a  ]if>inf. 
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Senator  Wheeler.  Yes. 

Senator  Thomas.  Was  that  copy  ever  in  the  files — was  that  con- 
tract or  any  copy  of  it  ever  in  the  files — of  the  Interior  Department? 

Mr.  Selby.  I  could  not  .say.  I  have  no  information  of  tnat.  Sena- 
tor Thomas. 

Senator  Thomas.  Mr.  Chairman,  let  me  ask  Mr.  Rogers,  one  of 
the  parties  whose  name  is  mentioned 

Senator  Wheeler.  One  moment ;  is  there  not  a  letter  there  showing 
this  was  sent  to  the  Interior  Department? 

Mr.  Selby.  There  is  a  letter  here  from  one  of  the  officers  of  the 
Baptist  Society  to  Mr.  Charles  Fettretch.  in  which  that  contract  is 
referred  to,  and  it  is  transmitted  to  Mr.  Fettretch.  I  do  not  happen 
to  have  a  copy  of  that  letter  with  me.  I  know  it  is  in  the  hies,  and  we 
have  a  photostatic  copy  of  it,  but  I  have  not  «rot  it  here.  I  have  been 
searchino^,  as  you  were  readin^r.  but  I  do  not  find  it  here. 

Senator  Thomas.  This  is  clear  off  the  matter.  I  want  to  ask  Mr. 
Roarers  whether  or  not  that  contract  was  ever  signed  ? 

Mr.  Rogers.  Let  me  see  that.  Senator  Wheeler,  if  you  please 
[examining  paper]. 

Senator  Thomas.  You  can  proceed.  Was  that  contract  ever 
higned  ? 

Mr.  Rogers.  No,  sir ;  no  50  per  cent  contract  was  ever  signed  with 
Barnett.  I^do  not  know  how  it  got  in  the  hands  of  the  Baptist  peo- 
ple. I  never  sent  it  to  them,  because  there  was  never  any  50  per 
cent  contrat;t  signed. 

The  Chahimax.  It  seems  to  me  if  we  are  going  to  have  Mr.  Rogers 
testify  here,  we  should  have  him  sworn. 

Senator  Thomas.  I  suggest  that  you  w-ait  until  after  we  get 
through  with  Mr.  Selby,  and  then  swear  him. 

Mr,  Rogers.  I  supposed  the  point  raised  by  Senator  Thomas  was 
that  if  it  was  never  executed,  it  was  wholly  irrelevant  to  that 
proceeding.    I  can  clear  that  up.  if  you  want  to  swear  me  now. 

The  Chairman.  We  have  a  witness  on  the  stand  here. 

Mr.  Rogers.  All  right. 

Mr.  Spxby.  Senator  Wheeler,  you  made  reference  a  moment  ago 
to  a  memorandum  that  was  submitted  from  Mr.  Burke,  Commis- 
sioner, to  Mr.  Fettretch.  counsel  for  tJie  American  Baptist  Home 
Mission  Society,  and  I  find  here  a  photostatic  copy  of  a  letter  with 
the  signature  of  Mr.  Bui'ke  that  does  transmit  a  memorandum  brief 
to  Mr.  Fettretch  to  aid  in  the  briefing  of  (lie  case  befoi-e  Judge  Knox. 

Senator  Wheeler.  This  reads  as  follows : 

DkI'AKTMKNT    ok    TlIK    1 NTKRIOK, 

Office  Commisrio.nkii  of  Imuv.n  Akkaiks. 

Watthiiij/tou,  Jnuiinri/  1^.  i!>,.'7. 
Mr.  CiiAS.  S.  FiTrnH-rrcii,  \eic  Ytrrk,  N.  Y. 

My  Dkak  iMr.  FF/rruhrrcii :  Siiico  writing  .v«'U  eailit'r  lo-ilay.  Mossrs.  Layue 
and  Daw.son  have  i)r«'i)nnMl  a  memoraiuluin,  which  I  ain  iraiiMniliiuj:  hfii'with. 
ami  it  is  st-iil  you  only  as  a  suKUi'stion  tu  |m>  used  iis  in  ymir  o|iiiii(iii  woulil  siM-in 
to  Im'  «lc'siral)lt'.  I  (•.mciir  in  ilii"  saiiic.  and  it  has  l.t-t-n  snhiuittcd  ti>  Mr. 
('ainiiltcll,  and  he  (MHicMirs  also. 
Yours  .sincerely. 

Chan.  II.  Hi'KKh:.  UomniissntH^r. 

Do  you  know  who  Me.^srs.  I^ayne  and  Dawsmi  are? 
Mr.  Selhy.  I  know  Mr.  Dawson. 
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Senator  Wheeler.  Who  is  he  ? 

Mr.  Selby.  Mr.  Dawson  was  in  the  committee  room  yesterday. 

Senator  Wiieelek.  AVhat  is  his  position,  if  any?     Who  is  he? 

Mr.  Selhy.  I  only  know  he  is  in  the  Dei)artnient  of  the  Interior, 
and  indirectly,  in  the  department  of  the  Commissioner  of  Indian 
Affairs,  and  that  he  has  accompanied  Mr.  Burke  at  all  of  the  pro- 
ceeding's in  which  Mr.  Burke  has  appeared. 

Senator  Wiieeleh.  What  I  mean  is,  he  is  an  employee  of  the  depart- 
ment ? 

Mr.  Selbt.  Yes;  but  I  could  not  give  you  his  designation. 

Mr.  Pati'erson.  That  is  also  true  of  Mr.  Layne. 

Senator  Wheeler.  Yes. 

Mr.  Selby.  Also  here  is  a  further  letter  of  Mr.  Burke  dated  Sep- 
tember 22,  1925,  that  deals  with  the  matter  of  ]Mr.  Campbell's  em- 
ployment, and  with  the  case  generally. 

Senator  Wheeler.  This  reads  as  follows : 

[Kor  Mr.  Fettretch.     Conlidential] 

United  States  Depaktme:nt  of  the  Inte3iior, 

Office  Commissioner  of  Indian  Affairs, 

Washiiif/tan,  kicptcmher  22,  1925. 
Dr.  Chari-es  L.  White, 

Executive  Sccrctari/,  New  York  City. 

My  Dear  Doctor  WHiTt::  Tliis  will  acknowledge  your  letter  of  the  lOth.  and 
note  the  Home  Mission  Councils  are  desirous  of  having  the  President  radio  a 
brief  message  to  be  received  by  the  annual  meeting  at  Nashville,  Tenn.,  during 
January  of  11)20,  and  that  you  would  like  me  to  suggest  the  best  method  of 
approaching  the  President. 

One  vei-j'  goo<l  way  would  be  to  have  the  Hon.  Charles  Evans  Hughes  take 
it  up  with  the  President,  either  in  person  or  by  letter.  Mr.  Hughes,  being  a 
Baptist  and  being  interested,  I  know,  in  the  work  of  the  American  Baptist 
Home  Mission  Scw-iety,  would  naturally  be  interested  in  the  work  of  the  Home 
Mission  Councils,  and  his  intercession  with  the  President  would  have  great 
weight.  If  this  is  not  feasible,  then  would  suggest  that  a  small  committee, 
through  Senator  Wadsworth,  of  New  York,  or  some  other  prominent  Senator, 
call  upon  the  President  and  extend  to  him  an  invitation  to  do  what  is  desired. 
If  either  of  these  plans  are  not  practicable  or  feasible,  I  shall  try  to  think  of 
some  other  way  of  dealing  witli  it. 

You  will  probably  be  interested  that  to-day  we  have  a  very  imp<irtant  con- 
ference, that  will  include  the  first  attorney  of  the  solicitor's  oflBce  of  the 
department,  Mr.  Charles  B.  Rogers,  of  Tulsa.  Okla.,  and  Hon.  Philip  P. 
Campbell,  in  working  over  and  putting  the  final  touches  upon  a  brief  and 
statement  that  will  go  to  the  Attorney  General  on  the  2.")th  in  the  .7:u-kson 
Barnett  case.  Not  for  imblication  but  for  your  information.  Senator  Curtis, 
of  Kan.sas,  has  requested  of  the  Attorney  General  that  there  be  n()  action  until 
he  has  ha<l  an  opiiorlnnity  of  seeing  him  in  jierson  after  his  arrival  in  Wash- 
ington aliont  October  1.  It  is  the  intention  when  Senator  Curtis  has  bis  con- 
ference for  Mr.  Cami)bell  to  be  present,  when  the  case  will  be  discussed 
and  certain  things  brought  to  the  attention  of  the  Attorney  General  that  may 
be  effective. 

The  concluding  paragraph  of  your  letter  is  noted  and  appreciated,  but  I 
can  not  say  that  the  summer  brought  me  any  "  real  rest,"  as  I  have  not  had 
any  vacation.  I  did  have,  however,  several  weeks  of  accompanying  the  sub- 
committee on  appropriations  of  the  House  of  Representatives  visiting  reser- 
vations in  the  Northwest,  and  it  was  strenuous  work,  but  a  change,  and  there- 
fore in  a  sense  was,  I  hope,  beneficial. 
Yours  sincerely, 

Chas.  H.  Burke,  Commissioner. 

Mr.  Selby.  I  hand  you  a  photx^stat  copy  of  a  letter  from  Charles 
S.  Fettretch,  dated  February  4,  1925,  just  shortly  after  the  institution 
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of  the  New  York  case,  which  discusses  the  matter  of  pix-paration 
for  ai)|K'aran(.'e  in  that  case, 

StMiatur  WnKELER.  This  reads  as  follows: 

[Filf:  Jackwni   Bariu'tt  Ti-u»t] 

Kdwabd  S.  Clinch — Chas.  S.  Fftthetch, 

A'eio  York  City.  Fchnuiry   J.   lUio. 

The  American  Baptist  Homk  Mission  Soch'TTY, 

(Mr.  Sanuicl  Bryant,  Trranurcr),  New  York  City. 

My  Dear  Mb.  Bryant:  Yesterday  Mr.  Tweed  and  myself  called  uix>n  Com- 
rai.'^sioner  Bnrke  at  Washington,  and,  after  a  short  talk  with  hlni,  ho  tnok  us  to 
see  Secretary  Work,  to  whom  we  were  each  introduc<Ml,  and  there  followed 
thereafter  a  conierenee  lasiing  abont  two  hours  at  which  AssistJiiit  Secretary 
(ioodwin.  Commissioner  Burke,  Assistant  Secretary  Meritt.  two  solicitors  of 
the  Department  of  the  Interior,  and  a  rei»re.sentatlve  of  the  Department  of  Jus- 
tice were  present.  Various  phases  of  the  Jackson  Barni'tt  matter  wen'  di.^cussod 
and  some  very  interesting  information  was  brouirht  out  that  had  not  previously 
been  know;i  either  to  Mr.  Tweed  or  myself. 

Our  recFiition  was  most  courteous  and  we  were  assured  of  the  active  coopera- 
tion of  the  Governuu'jit 'authorities  in  sustaining  the  gift  of  the  Liberty  bonds 
to  the  Equitable  Trust  Co.  The  Government  has  not  yet  decided  whether  it 
will  ask  to  be  brought  in  to  the  litigation  in  this  jurisdicnon,  and  wf  are  to 
secure  as  much  time  as  possible  from  the  attorneys  for  the  plaintiff  .so  that 
the  Government  may  have  ample  time  within  which  to  make  its  decision.  I  do 
not  anticipate  any  diflSculty  in  securing  this  time. 

As  sopn  as  you  can  devote  the  necessary  time  to  it,  I  should  like  to  have  a 
short  talk  with  you  concerning  the  advisability  of  retaining  a  Washington  at- 
torney conversant  with  Indian  affairs.  The  name  of  such  an  attorney  has 
been  given  to  me,  and  I  endeavored  to  see  him  yesterday,  but  he  had  left  his 
office  for  the  day  at  the  time  I  called. 
Sincerely  yours, 

Chas.  S.  Fetteetch. 

Then  there  is  a  typewritten  notation  on  tlie  side  which  reads: 

Acknowledged  by  phone.  Mr.  Fettretch  of  the  opinion  that  there  is  no  imme- 
diate necessity  of  retaining  a  Washington  attorney  conversant  with  Indian 
affairs.    S.  B. 

Mr.  Selby.  I  a.ssume  those  arc  the  initials  of  Mr.  Samuel  Bryant. 
Trea.surer  of  the  Baptist  Society.  I  tliink  his  position  is  that  oi 
secretary  of  the  society. 

I  have  here  a  photostat  copy  of  a  letter  of  date  December  0,  1925, 
involvin<^  the  case. 

Senator  Wheeler.  This  reads  as  follows: 

The  American  Pennsylvania  Railroad  System, 

DatmhiT  9,   1925. 
Dr.  Ciiah.  L.  White,  Xctv  York  City. 

Dear  Mb.  White:  I  mailed  yesterday  a  carbon  copy  of  a  written  protest 
against  the  contirmation  of  Acting  Assistant  Secretary  B.  M.  Parmenter  the 
originals  of  which  wi-re  filed  with  the  presidi-nt  an<l  the  chairman  of  the 
Juiiiciary  Conimidee  of  the  Sennte. 

'i'his  (iocunn  111  idle*  is  sullicienC  fads  lo  cnalde  you  to  uiult^rstand  the 
gravity  of  the  situation  confnmting  us  in  the  Department  of  Justice  and  while 
I  fe(>l  coiili<i(>nt  we  will  idtimately  win  our  caHC,  you  should  know  the  dillicultles 
of  the  silnalioi:  and  liic  inipoiiiincc  of  .mhii  f<ill  <-ooperitlion  iind  supp<  rt.  both 
morally  and  HMitncially. 

Tlie  recent  intervention  by  .Mr.  rarnicnier  in  the  name  of  the  rnilcd  .States 
a.ss.ailing  the  action  of  Ihc  Secretary  of  the  Interior  in  ilie  .lackson  Harnett 
trusts,  and  alteuipting  to  inj<'cl  that  lssiu>  in  the  prohiliition  case  now  pending 
in  the  Su]a-emr  Court  of  ()kl;ihonia.  ai::iinst  the  County  Judge  of  Okmulgee 
County  antl  Bailey,  will  unijoulitedlv  result  in  foreiii-'  Secietary  Woik  to  do 
wiial    he  lias   not    as   vet    done,   that    i^.   exhibit    some   interest    in  suslaininu   the 
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approval  of  the  trusts  by  his  predecossor  in  (»flice  and   the  sustaiiiin;^  of  the 
trusts  as  valid  and  le;;al  a<ts  by  Jackson  Barnett. 

I  have  been  in  Washiiif^ton  for  about  ten  days  and  we  have  failed  utterly  to 
secure  even  an  audience  with  the  Attorney  General  himself,  and  no  doubt 
throuirh  the  delilierate  manipulation  of  I'armenter  to  defeat  us.  I  would  liite 
for  you  to  ixo  t<i  Washiufilon  immediately  and  confer  with  Hon.  P.  P.  Campbell, 
associated  with  me  as  your  attorney,  and  he  will  iiive  you  details  as  to  expenses 
and  explain  to  you  the  vital  import.ince  of  our  li.nht  in  Oklahoma,  and  I  want 
you  U)  immediately  comply  with  his  suggestion  relative  to  expenses  in  that 
behalf  as  well  as  such  necessary  expenses  as  we  will  have  in  the  opposition  to 
I'armenter. 

I  Wish  to  impress  upon  you  the  importance  of  defeating;  I'armenter's  plans 
as  the  same  will  not  only  all'ect  the  Baptist  Society  in  the  Jaek.son  Barnett 
case  but  will  vitally  affect  all  other  trust  funds  which  have  been  created  for 
your  society's  use  and  benefit  from  Indians. 

If  you  can  not  go  to  Washington  soon,  wish  y<>u  would  address  Mr.  Campbell 
at  his  oflice  in  the  Colorado  Bnildinu'  indicating  when  you  can  conveniently  .see 
him  in  New  York  so  that  he  will  arrange  to  go  there. 

I  would  be  very  glad  to  hear  from  you  at  my  address,  425-C-7  Iowa  Building, 
Tulsa,  Okla.     I  am, 

Very  truly  yours, 

ChAS.   B.   ROGEHIS. 

In  other  words,  he  was  seeking  to  enlist  the  Baptist  Society  for 
Mr.  Parmenter's  confirmation,  and  have  them  use  moral  force  ? 

]Mr.  Selby.  That  woidd  be  my  conclusion. 

Senator  Wheeler.  So  that  he  might  win  his  lawsuit? 

Mr.  Selby.  That  is  stated  pretty  clearly  in  that  letter. 

I  have  here  a  photostat  of  a  letter  of  February  1,  of  la-st  year,  1927. 
That  was  at  a  time  when  the  cause  was  then  pending  before  Judge 
Knox.  This  has  reference  to  submitting,  if  possible,  certain  matters 
to  Judge  Knox. 

Senator  Wheeler.  This  reads  as  follows : 

*         Dep.\rtment  op  the  Interior, 
Office  Commissioneii  of  Indian  Affairs. 

Washington,  February  1.  I'.)21. 
Mr.  Chas.  S.  Fettretch, 

Attorney  at  Law,  Nciv  York,  N.  Y. 
My  DEIA.R  Mr.  Fettretch  :  I  don't  suppose  we  can  get  anything  to  Judge 
Knox  now  that  the  Barnett  case  has  been  finally  submitted.  The  inclosed 
clipping  is  of  interest.  Am  very  glad  to  be  assured  that  neither  Jackson  nor 
Mrs.  Barnett  nor  any  of  the  several  attorneys  that  represent  them  have  anything 
to  do  witli  this  suit.  Should  Judge  Knox  hold  that  Barnelt's  dislribution  in 
1923  is  void  because  he  did  not  have  sutficicnt  mental  capacity  to  understand  it, 
then  it  will  follow  that  the  lease  made  in  March,  1912,  is  also  void.  The 
Secretary  could  not  lease  his  land;  all  he  could  do  was  to  approve  the  lease 
which  Barnett  himself  had  executed  ;  that  is  what  was  done.  Carl  J.  O'llornett 
not  being  a  guardian,  his  signature  to  the  lease  added  nothing  to  it;  neither  did 
it  affect  it  one  way  or  the  other. 

There  is  nothing  in  the  point  that  the  approval  of  the  lease  was  by  the 
Assistant  Secretary  insteail  of  by  the  Secretary  himself.  It  has  been  repeatedly 
held  by  the  courts  that  the  action  of  the  Acting  Secretary  or  an  Assistant  Secre- 
tary has  the  same  legal  effect  that  it  would  have  if  signed  by  he  Secretary 
himself. 

If  Judge  Knox  realized  that  tlie  lease  of  Barnett  from  which  his  riches  have 
come  would  be  in  effect  declared  void  by  a  decision  that  he  did  not  have 
capacity  to  do  what  he  did  in  1923,  it  might  have  some  effect  upon  his  final 
decision. 

Yours  sincerely, 

Chas.  II.  Burke,  ComniissifDicr. 

Mr.  Selby.  There  is  also  a  letter  here  from  Mr.  Charles  H.  Burke 
to  Mr.  Fettretch,  dated  January  19,  1927,  which  acknowledges  re- 
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ceipt  of  and  comment  upon  the  brief  prepared  by  Mr.  Fettretch  for 
the  defendants. 

Senator  Whkeler.  This  reads  as  follows : 

Depahtment  of  the  Interior, 
OmcE  Commissioner  of  Inuian  Ajtairs. 

Washington,  January  li),  1927. 
Mr.  Chas.  S.  Fettretch.  New  I'o/fc,  A'.  1'. 

Dear  Mr.  FETTitETcn :  Have  your  letter  of  the  ISth,  and  in  reply  to  sjime  will 
say  that  I  have  read  with  much  interest  and  care  the  reply  brief  in  the 
Barnett  ca.se.  I  want  to  expres.s  my  entire  satisfaction  witli  tlie  way  you  have 
presented  the  case  in  both  of  your  briefs  and  to  say  that,  if  you  <lo  not  win,  it 
will  not  be  for  having  failed  to  discuss  the  facts  and  tlie  law  in  a  clear  and 
IntLlligent  manner  and,  I  might  .say,  concisely.  I  feel  that  the  i)rief  of  Mr. 
Walters,  also  the  brief  filed  by  the  Goyerniuent,  can  not  help  but  prejudice  the 
court,  and  I  doubt  if  he  reads  but  little  of  either. 

I  am  sorry  that  Mr.  Rogers  is  displease<l,  which  is,  I  am  sure,  due  to  mis- 
understandings, and  it  is  unfortunate  when  the  briefs  were  being  prepared  that 
he  did  not  visit  New  York,  .so  that  there  would  have  bi'en  opportunity  for 
personal  confen-nce,  as  it  would  have  undoubtedly  resulted  in  a  mutual  under- 
standing that  would  have  avoided  any  fcvling  that  may  now  exist.  In  the 
last  analysis,  it  is  results  that  count,  and,  as  "  all  is  well  that  ends  well,"  if 
the  case  is  decided  by  Judge  Knox  in  favor  of  the  defendants  I  am  very  sure 
everybody  will  be  happy  and  any  differences  that  may  have  arisen  will  be 
forgotten.  As  Judge  Knox  is  slated  to  try  the  Daugherty-Miller  case,  I  presume 
we  can  expect  a  decision  in  the  Barnett  case  by  February  1. 

Thanking  you  for  your  letter,  and  again  expressing  my  approval  and  satis- 
faction with  your  action  concerning  the  briefs,  I  am 
Yours  sincerely, 

Chas.  H.  Burke:,  Commissioner. 

Mr.  Selby.  I  find  a  letter  here  also  from  Mr,  M.  L.  Mott,  a  photo^ 
static  copy  of  a  letter  written  to  Dr.  Charles  L.  Wliite  of  the 
American  Baptist  Home  Mission  Society,  making  reference  to  the 
contract  which  we  had  in  question. 

Senator  Wheeler.  That  is  the  one  I  asked  for  a  minute  ago? 

Mr.  Selby.  Yes. 

Senator  Wheeler.  This  reads  as  follows.     [Reading:] 

Law  OrncES  of  Chas.  B.  Rogers, 
Suite  Jt26,  Iowa  Building,  Second  and  Boston, 

Tulsa,  Okla.,  December  SO,  1926. 
Dr.  Charles  L.  White, 

23  East  Twenty-sixth  Street,  Neio  York,  N.  Y. 
Re  Jackson  Barnett  trust. 

Dear  Doctor  White:  Inclosed  you  will  find  a  copy  of  wire  sent  you  today, 
so  that  if  any  errors  are  made  in  transmission  you  will  have  a  c*opy  of  the 
original. 

By  way  of  explanation  1  will  say  that  at  the  coniniencemeut  of  the  litiga- 
tion in  the  Barn«'tt  eases  none  of  us  evei'  imagined  that  these  cai.ses  would 
develop  thi'  proportions  which  they  have  and  did  not  anticipate  the  stublhirn- 
ness  anil  bitterness  which  came  into  the  light  and  reipiired  vastly  more  lalx)r 
and  expense  than  we  bad  conceived.  You  know  and  1  realized  all  the  while 
tiiat  the  jM'rsoiial  interest  of  Mrs.  Barnett  in  the  New  York  litigation  was  of  a 
dual  character.  If  she  maiiitalni'il  her  status  as  wife  and  her  iH>sition  as  a 
lawful  heir,  it  was  to  her  llnancial  interest  to  hav»'  both  of  the  trust  agree- 
ments annulled.  The  flght  in  Oklahoma  on  the  guardianship  involveil  Mrs. 
Barnett's  marriage  status  to  some  degree.  Tlie  establislunent  of  the  fact  that 
O'llornett's  apiMiintnient  as  guardian  of  Jaeksttn  Barnett  was  void  would 
settle  at  least  tlu'  question  of  law  involvinl  in  her  marriage  to  Jnek.son 
Barnett. 

When  wo  employed  coun.sel  to  assist  Rogers  &  Lyth'  in  the  flght  here  In 
Oklahoma,    the   fee   arrangement   did    not   contemplate   the  bitter   contest    and 
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vast  amount  of  work  mn-cssary  to  be  done.  The  compensation  for  these  per- 
sons agreed  upon  at  the  commencement  was  so  inadequate  that  we  felt  com- 
pelhMl  to  augment  in  some  moasure  their  compensation,  and  we  did  not  feel 
free  to  call  upon  your  society  furtlicr.  The  only  other  source  was  through 
Mrs.  Barnett.  In  order  to  si*cure  safely  lier  cooperaticm  to  the  end  in  the 
litigation  to  sustain  the  trusts  I  induced  her  to  enter  into  a  written  contract 
with  Mr.  Kogers  and  myself,  contingent  ui>on  our  .success  in  maintaining  the 
integrity  of  her  status  as  the  wife  of  Jackson  Barnett  and  to  protect  her 
interests  as  such  in  the  estate  of  Jack.soii  Barnett,  she  agreeing  to  pay  a  con- 
tingent fee  for  that  service  after  Jackson  Barnett's  death  and  after  her  rights 
had  IxH'n  established.  She  did  not  obligate  herself  to  pay  any  portion  of  the 
fee  until  lliat  event  came  to  pass,  but  obligated  her.sclf  to  pay  nec<'.s.»^ary 
expenses  of  liogcrs  and  myself  in  any  litigation  directly  involving  her,  either 
in  Oklahoma  or  in  California.  One  of  the  terms  of  that  contract  is  that  she 
will  lend  licr  aid  and  assistance  to  the  end  of  tlie  litigation  to  sustain  the 
donatiiHi  to  your  society  as  well  as  the  trust  agreement  at  Washington. 

This  contingent  contract  was  of  material  help  to  us  in  the  Oklahoma  fight, 
in  that  we  as.sigiie<l  a  liberal  part  thereof  to  counsel  assisting  us.  No  money 
has  been  paid  by  Mrs.  Barnett  to  either  Kogers  or  myself,  and  she  is  obligated 
to  pjiy  none  in  :iny  serA'ices  which  we  are  now  rendering  in  the  pending  cases. 
She  has  b(M:'n  loyal  in  every  way  to  the  success  of  your  case,  and  will  remain 
so  to  the  finish. 

I  mentioned  this  in  my  wire  to-day  and  now  outline  it  in  this  letter  in 
order  that  you  may  understand  the.se  facts  fully.  My  attitude  toward  Mr. 
Fettretch  must  not  be  misunderstood.  I  have  felt  that  his  failure,  so  repeJit- 
edly  demonstrated,  to  serve  the  best  interests  of  yoiu*  society  and  protect  the 
persons  resjionsible  for  the  Barnett  donations  justify  me  in  protesting  against 
his  arbitrary  assumption  of  the  most  imp<irtant  step,  perhaps,  in  the  litigation — 
the  presentation  of  the  law  of  this  case.  I  would  not  be  unfair  to  Mr.  Fettretch 
in  this  matter,  but  I  can  not  reconcile  his  determination  to  decimate  the  brief 
prepared  by  Rogers  with  the  best  interests  of  your  society  or  of  other  persons 
concenie<l. 

My  statement,  that  if  the  revised  brief  by  Fettretch  is  not  satisfactory  I 
will  attempt  to  get  the  law  to  the  court  in  some  other  way,  is  made  in  good 
faith,  and  while  I  do  not  know  what  the  trial  judge  woidd  do  in  the.<?e  circum- 
stances he  certainly  wishes  to  know  the  law.  and  that  is  all  I  seek  to 
accomplish. 

I  hope  this  matter  will  l»e  satisfactorily  adjusted  without  the  necessity  for 
any  such  action. 

Very  truly  yours, 

M.  L.  MoTT. 

There  it  would  soein  tliat  Mr.  Mott  clearly  saw  that  if  Mrs. 
Barnett  was  the  le<ral  wife  there  would  be  a  conflict  of  interests 
between  Mrs.  Barnett  and  the  sustaining  of  the  gift  to  the  Baptist 
society. 

Mr.  Selby.  That  is  true. 

The  Chairman.  I  Avanted  to  correct  a  statement  that  apparently 
got  into  the  record  yesterday.  Mr.  Selby.  do  you  remember  yesterday 
stating  that  Mr.  Finney,  the  Assistant  Secretary  of  the  Int<.n-ior,  had 
some  part  in  the  handling  of  the  Barnett  case? 

Mr.  Selby.  No;  I  did  not  use  the  name  of  Finney  in  my  testimony. 

The  Chairman.  I  did  not  recall  that  you  did.  but  Mr.  Finney 
called  me  on  the  phone  this  morning  and  stated  ho  understood 
his  name  was  given  in  the  evidence  by  j'ou.  If  Mr.  Finney's  name 
was  brought  in.  I  am  syre  it  was  done  inadvertently,  and  if  it  was 
used  you  meant  to  say  Assistant  Secretary  Goodwin? 

Mr.  Selby.  If  I  said  "Finney,"  I  meant  Goodwin,  all  right;  but 
I  have  not  the  slightest  recollection  of  it. 

The  Chairman.  That  change  will  be  made  in  the  record. 
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Senator  Wheeler.  I  wanted  to  call  your  attention  to  this  portion 

of  tills  lett<'r,     [Keadin*;:] 

I  mentioned  this  in  my  wire  to-day.  and  now  outline  it  in  this  letter,  in  order 
that  you  may  understand  tiiese  facts  fully.  My  attitude  toward  Mr.  Fettretch 
must  not  be  misunderstood.  I  have  felt  that  his  failure,  so  repejitedly  demou- 
.strated.  to  serve  the  best  interests  of  your  s<iciety  and  protect  the  persons  re- 
siK)nsible  for  the  Barneti  donations,  justify  nie  in  protesting. 

Mr.  Selby.  Tliat  arise.s  in  this  way,  as  other  correspondence  .shows 
that  Mr.  Fettretch  did  not  make  much  opposition  to  the  Government 
interveninpr  in  the  case  in  New  York,  and  the  criticism  was  lar<ioly 
a;rain.st  him  because  he  did  not  oppose.  Tliat  is  the  criticism  of  Mi*. 
Fettret<,'li. 

There  was  one  .short  additional  tele^iram  from  M.  I...  Mott.  Tluit 
was  with  reference  to  the  Barneti  funds.  That  was  at  the  be«rinning 
of  the  liti«fation. 

Senator  Wiii:eler.  This  reads  as  follows.    [Heading:] 

Sapui.p.\,  Okla..  March  20.  19i5. 
S.  Bryant, 

Care  the  American  Briptift  Uoinc  Mission  Snrielp, 

23  East  Ttcenty-siieth  Street,  Ne-ic  York,  X.  Y.: 
Weeks  on  leaving  Tulsa  yesterday  requestetl  I  open  all  wires  sent  him  there. 
Your  wire  approved  employment  of  Rogers  after  sJitisi'actory  arrangement  as  to 
fees.  Second  wire  bases  on  opposition  by  one  of  your  board  includes  among 
others  recommended  one  Ledbettei*.  Said  recommendation  makes  useless  any 
recommendation  by  said  board  member.  I  want  no  assistance  from  your  society 
or  elsewhere  in  cases  filed  by  me  on  behalf  Jackson  Baruett  and  Mrs.  Burnett 
where  attorneys  proposed  to  be  employed  do  not  meet  with  my  fullest  approval 
and  I  would  resist  such  appearance  in  open  court.  Rogers  is  going  to  appear 
with  Lytle  and  me  at  Okmulgee  and  I  will,  throu^rh  Barnett  and  his  wife,  take 
care  of  his  compen.sation.  I  am  .sending  this  without  any  knowledge  whatever 
on  the  part  of  Weeks.  If  you  or  your  board  regard  this  as  gratuitous  it  calls 
for  no  answer. 

M.  L.  MoTT,  Wells  Hotel,  TuUa,  Okla. 

The  Chairman.  The  subcommittee  will  now  take  a  reces.-?. 
(Tiiereupon,  at  12.30  o'clock  p.  m..  the  subcommittee  took  a  recess 
until  2  o'clock  p.  m.) 

AFTERNOON    SE.SSION 

The  subcommittee  reconvened,  pursuant  to  the  takin«r  of  the  recess, 
at  2  o'clock  p.  m.,  in  the  room  of  the  Coninnttee  on  Iiiici^tatc  Com- 
merce in  the  Capitol,  Senator  Lynn  J.  Frazier  (chairman)  presiding. 

TESTIMONY  OF  CHARLES  B.  SELBY— Resumed 

Senator  Wheeler.  Mr.  Selby,  have  yoii  some  other  letter.-  (1"  ve 
pertaining  to  this  matter? 

Mr.  Selby.  I  have,  Senatoi-,  a  couple  of  certilied  document^  .imt 
the  signature  of  C.  L.  Ellis,  acting  sui)erintendent.  He  was  in 
charge  of  the  Five  Civilized  Tribes,  and  thev  relate  to  attorneys' 
iin'>^  for  attorneys  for  defendants  in  phases  of  tliese  vaiious  ciiscs. 

'J'lic  fir.  t  to  which  I  cull  !i(l<'ntion  is  a  leder  of  , I  line  IS.  \\\>l  yeai', 
frojii  Charles  II.  Btirke  to  Charles  I..  Ellis,  witli  reference  to  the 
allowance  of  $2,r)00  in  i)ayment  of  $2,r)()0  l».  Eeslie  R.  Hewitt,  of 
Los  Angeles,  to  be  used  by  him  in  the  litigation  there  in  whiili  the 
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Government  was,  as  a  matter  of  fact,  seeking  to  recover  the  property 
there  for  the  benefit  of  Jackson  Barnett. 
Senator  Wheeler  (reading)  : 

United  Statkk  Dkpaktment  of  tfif:  Intkiiiok. 

Office  of  Indian  Affairs. 
Washington,  June  IS,  1928. 
Mr.  Charles  L.  Ellis, 

District  Superintendent  in  Charge, 

Five  Civilized  THhen  Agency. 
Dear  Mr.  Ellis  :  From  a  recent  conference  I  had  with  liCslie  R.  Hewitt, 
guardian  of  Jackson  Barnett  estate,  appointed  by  the  Superior  Court  of  Los 
Angeles  County,  Calif.,  it  appeared  that  there  is  iiendin*.;  certain  litijration 
affecting  the  interests,  of  Jackson  Barnett  that  will  involve  some  necessary  ex- 
I)ense  in  order  that  Mr.  Hewitt,  as  guardian,  may  properly  protect  the  interests 
of  said  Jackson  Barnett.  He  requested  that  there  be  paid  to  him  from  the 
restricted  funds  of  Jackson  Barnett  $2,500  to  be  exiiended  and  used  for  the 
purpose  stated,  the  same  to  be  accounted  for  and  expendetl  with  the  approval 
of  the  court. 

My  letter  of  June  12,  102S,  to  the  Secretary  of  the  Interior,  approved  on 
June  13,  1928,  by  the  Assistant  Secretary  of  the  Interior,  relative  to  the  matter 
is  inclosed  for  your  information  and  guidance. 

You  are  therefore  authorized  and  directed  to  cause  to  be  sent  to  the  above- 
named  Leslie  R.  Hewitt,  guardian  of  Jackson  Barnett.  Title  Insurance  Building, 
Los  Angeles,  Calif.,  the  sum  of  $2,500  for  the  purposes  stated,  payment  thereof 
to  be  made  from  the  restricted  individual  Indian  funds  of  the  above-named 
Jackson  Barnett. 

The  Indian  Office  will  be  pleased  if  you  will  give  this  matter  your  immediate 
attention  and  have  the  above-mentioned  sum  remitted  to  Mr.   Hewitt  at  the 
earliest  practicable  date. 
Sincerely  yours, 

Chas.  H.  Burke,  Commissioner. 

What  was  this  sum  for,  did  you  say? 

Mr,  Selby.  The  letter  states  it  was  for  the  purpose  of  protecting 
the  interests  of  Barnett  in  the  litigation ;  substantially  that. 

The  attitude  of  the  Government  in  that  case  was  thought  friendly, 
of  course,  to  Barnett.  Suits  pending  there  against  Mrs,  Barnett 
and  Leslie  R.  Hewitt  as  guardian  were  to  have  an  accounting  from 
both  Mrs.  Barnett  and  from  Hewitt  of  the  amounts  received  by  them 
of  this  Indian's  funds  and  recover  in  addition  property  into  which 
Mrs,  Barnett  had  converted  the  funds  which  he  had  received  out  of 
this  gift — to  recover  it  all  for  the  benefit  of  Jackson  Barnett, 

I  may  say  there  was  one  further  matter  there,  that  involved  an 
advancement  by  the  Department  of  the  Interior  in  agreement  with 
the  Department  of  Justice  of  an  amount  of  some  $112,000,  or  perhaps 
a  little  more,  as  the  unpaid  balance  on  the  property  that  Mrs,  Bar- 
nett had  purchased  out  of  the  proceeds  she  had  received ;  but  that 
called  for  no  services  of  any  private  attorneys,  for  the  Department 
of  the  Interior  and  the  .solicitors  and  the  district  attorneys,  McNab, 
at  Los  Angeles,  and  myself — I  was  there  at  the  time — were,  of  course, 
seeing  that  the  interests  of  Barnett  would  be  protected. 

There  Mas  a  mortgage  to  be  taken  back  for  this  amount  of  the 
advancement  foi-  the  benefit  of  Jackson  Barnett's  estate.  In  other 
words,  the  estate — the  funds — were  advancing  the  amounts  that  were 
necessary  to  take  '-are  of  the  unpaid  portion  of  it  and  to  save  that 
property  ultimately  for  tlio  benefit  of  Barnett, 

As  there  was  no  other  litigation  and  no  litigation  adverse  to  Bar- 
nett. he  was  not  a  party  to  this  suit  there,  and  I  fail  to  have  notice 
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or  knowledgje  of  any  fact  that  would  call  for  tiie  payment  of  any 
amount  to  advance  or  protect  the  interests  of  Jackson  Barnett. 

I  liave  then  u  letter  of  June  12,  11)28,  from  Charles  H.  Burke, 
addressed  to  the  Secretary  of  the  Interior,  recommending  that  that 
amount  be  paid  to  Mr.  Hewitt. 

Senator  Wheeleh.   (Reading:) 

I'MTH)    STATE.S    lJKrAKrMi;.\l     oh      lllK    l.NlKKIoK, 

Ofb'Ice  Ccmmlssiomo:  oh   Indian  Affairs. 

Washiiiutoit.  June  12,  J92ii. 
The  Honorable  the  Secretary  of  the  iNxjaiioR. 

My  Df^-xr  Mr.  Si-x'RtrrARY :  Wliile  in  L<>s  AnneU^.  Calif.,  ret-outly  for  the  pur- 
ix>su  of  asciTtuiniu!;  the  value  of  certain  i)roiK'rt.v  lairciiaseil  l>y  Anna  Laura 
Baniett.  wife  of  .Jackson  Harnett,  restricted  (Jrt^'k  India'n.  I  had  a  conference 
with  I^eslie  It.  Hewitt,  the  guardian  of  Jackson  Barnett  aiiixihitHl  by  the 
Superior  Court  of  Los  Angeles  County.  Calif.  Mr.  Hewitt  stateil  that  he  only 
had  a  small  amount  of  funds  in  his  possession  lielonging  to  Jackson  Baniett, 
and  that  there  is  pending  certain  litigation  affecting  the  intere.st.s  of  the  said 
Jackson  Baniett.  that  necesisarily  will  involve  some  exiKMise,  in  order  that  he 
may  i>rup<'rly.  as  guardian,  protect  the  interests  of  the  said  Jackson  Baruett, 
and  he  recpiested  tliat  we  pay  to  him  .$2,5U0  of  funds  the  proi>erty  of  Jackson 
Barnett.  to  be  expended  and  used  for  the  purposes  stated,  the  same,  of  course, 
to  be  accounted  for  and  expended  with  the  approval  of  the  court.  I  therefore 
re<-'onniiend  that  the  superintendent  of  the  Five  Civilizixl  Tribes,  at  Muskoge**, 
be  authorized  to  remit  to  the  said  Leslie  R.  Hewitt,  guardian  of  Jacksou 
Barnett.  the  sum  of  $2,500  for  the  purposes  stated. 
Re.sixvtfully, 

Charles  H.  Burke.  Commissioner. 
Approved  June  13,  1928. 

JoH.N  H.  Edwards.  Assistant  Secretary. 

Mr.  Selby.  I  find  also  a  certified  copy,  or  certified  copies,  of  cer- 
tain documents  on  file  in  the  ofiice;  that  is,  from  the  otHce  of  tiie  Su- 
perintendent of  the  Five  Civilized  Tribes,  certified  also  by  Mr. 
C.  L.  Ellis,  one  being  a  letter  from  Mr.  Burke,  dated  June  10,  ad- 
dressed to  Charles  B.  Rogers  with  reference  to  payment,  or  procuring 
payment,  of  an  attorney  s  fee  for  Mr.  Rogers  for  his  interest  in  the 
litigation,  to  be  paid  out  of  the  estate  of  Barnett.  and  with  that, 
and  I  will  hand  them  all  to  you 

Senator  Wiieelek.  I  do  not  know  that  I  quite  caught  that.  Vou 
say  you  have  a  letter  there  directing  that  money  be  paid  to  Rogers 
out  of  the  estate  of  Barnett? 

Mr.  Selbt.  Yes;  this  letter  is  addressed  bv  Mr.  Burke  to  Charles  B. 
Rogers  at  Tulsa,  advising  him  to  take  up  tlie  matter  with  Mr.  Jerry 
Mathews  of  this  city  with  reference  to  the  aHowance  of  a  fee  and 
procuring  the  allowance  of  a  fee.  for  apj)earing  in  tlie  District  of 
Columbia  cases,  in  opposition,  or  coui*se,  to  tlu^  Government's  suit 
here. 

Senator  A\'iikkli;i{.  Let  me  ask  you  this  as  to  this  suit  here.  Was 
Mi\s.  Barnett  involved  in  it? 

Mr.  Selby.  Mrs.  Barnett  is  a  party  to  the  District  of  Cohunbia 
litigation — a  party  defendant. 

Senator  Wiieeij^r.  Is  Jackson  Barnett  a  party  defendant? 

Mr.  Selby.  There  is  one  suit  filed  here  that  was  lik'd  in  the  name 
of  Barnett  by  Baih'v  as  next  friend,  simihir  to  the  New  York  case. 

Senator  Wiieeleh.  As  jihtintifV? 

Mr.  Selby.  Yes.  There  was  but  one  suit  fik'il  iiere — I  do  not 
know  its  status;  I  think  that  was  perha|is  ended— that  was  filed  by 
Mrs.  Baitictt,  atid  T  tliiuk  she  joined  Jack.son  Barnett  with  her,  and 
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that  is  for  the  Rifr^s  National  Bank  to  enforce  tlie  carrying  out  of 
this  trust.     That  suit,  I  think,  is  no  longer  alive. 
Senator  Wheeler  (reading)  : 

Dki'Aktmk.nt  of  the  Intekior, 
Okkick  ('(immissioneb  of  Indian  Affairs. 

Wanhinytoii,  June  10,  J!i^7. 
Mr.  Charles  B.  Rogers. 

Attorney  at  Law,  SOU  Alexander  Buihliiif/,  Tulxa,  Okla. 

Dear  Mr.  Rogebs  :  The  inclosed  letter  i.s  writlen  and  a  eopy  attached  .so  that 
you  can  send  it  to  Mrs.  Barnett.  There  is  not  much  more  that  I  can  say  to 
you,  except  I  want  to  emphasize  that  I  am  very  sure  you  misunderstood  Mr. 
Edwards  or  you  assumetl  from  what  he  did  say  what  was  not  intended.  He  is 
not  disposed  to  have  any  great  amount  of  consideration  for  Mrs.  Barnett,  and  I 
do  not  believe  he  would  ever  consent  to  permit  sufl3».'ient  of  Jackson's  money 
to  be  used  to  pay  her  indebtedness. 

I  had  a  long  talk — and  very  satisfactory,  too — with  Jerry  Mathews  yesterday, 
and  he  told  me  substantially  what  he  did  in  the  letter  you  showed  ni<'  when  I 
was  in  Tulsa.  He  feels  that  he  ought  to  have  some  understanding  as  to  his 
compensation  and  a  i-etainer,  and  I  advised  him  to  write  you  and  have  Jackson 
make  a  request  through  the  office  at  Muskogee  for  money  suffifient  to  cover  a 
retainer  and  something  for  expenses.  The  question  of  amount  was  not  dis- 
cussed, as  that  is  something  that  I  presume  will  be  determined  in  the  first 
instance  by  him. 

There  i-eally  won't  be  very  much  to  do  for  the  present,  other  than  to  try 
to  work  out  a  solution  of  Mrs.  Baruett's  trouble  in  connection  with  the  in- 
debtedness on  her  real  estate,  until  the  decision  in  the  New  York  case.  Mr. 
Mathews  said  Judge  Siddons  was  very  positive  that  he  would  not  consider  any 
action  in  the  case  pending  her  until  there  is  a  decision  in  New  York. 

I  wish  to  take  this  opportunity  of  thanking  you  for  your  courtesy  when  in 
Tulsa  and  for  the  privilege  of  enjoying  the  hospitality  of  your  home  and  meeting 
your  charming  family. 
Yours  sincerely, 

Chas.  H.  BxniKE. 

Then  there  is  a  notation  at  the  bottom,  *'  Please  return  to  me. 
Chas.  B.  Rogers." 

I  do  not  know  that  1  understand  this  litigation  here,  and  I  want  to 
get  this  straight  in  my  own  mind.  This  is  apparently  a  letter  to 
Rogers  suggesting  that  Rogers  have  Jackson  apply  for  money  to 
pay  an  attorney's  fee  for  some  litigation  that  Jerry  Mathews  is 
interested  in? 

Mr.  Selby.  In  the  District  of  Columbia. 

Senator  Wheeler.  In  the  District  of  Columbia.  What  interest 
would  Jackson  Barnett  have  in  employing  either  Mr,  Rogers  or 
Mr.  Mathews  in  this  litigation? 

Mr.  Selby.  The  Government  was  interesting  itself  in  behalf  of 
Jackson  Bauiett  for  the  recovery  of  the  $200,000  here  from  the 
Riggs  National  Bank.  That  is  the  only  amount  that  is  within  this 
jurisdiction  tliat  the  Government  could  recover,  and  that  $200,000 
so-called  trust  fund  that  was  created  by  Mrs.  Barnett  out  of  her 
$550,000  is  the  only  fund  in  the  District  of  Columbia  that  is  subject 
to  litigation. 

Senator  Wheeler.  This  property  that  Mr.  Burke  speaks  of  here 
of  Mrs.  Barnett,  and  her  indebtedness 

Mr.  Selby.  That  had  reference,  undoubtedly,  to  debts  that  Mrs. 
Barnett  owed  in  California.  That  was  foreign  to  the  particular 
matter. 

Senator  Pine.  As  I  understand  it,  Mr.  Selby.  that  was  an  arrange- 
ment for  an  attorney's  fee.  and  the  attorney.s  were  to  oppose  tiie 
Government  in  recovering  this  m(jney  for  Jackson  Barnett  J 
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Mr.  StXBY.  Well,  in  just  plain  language,  it  is  taking  Jackson 
Barnctt's  funds  to  fight  Jackscjn  Barnctt.  That  is  about  the  clearest 
way  I  could  state  it.  It  was  in  oi)|)osition  to  the  (ioverninent's  liti- 
gation. 

Senator  Wheeler.  Did  Jerry  Mathews  appear  against  you  down 
in  Oklahoma  ? 

Mr.  Sklby.  Yes;  one  of  the  Government  attorneys  appeared  as  of 
recoid.  and  he  and  Judge  Rogers  afterwards  appeared  in  those  cases. 

Mr.  Rogers.  Mr.  Chairman,  may  I  ask  a  question  or  two? 

Senator  Wheeler.  You  can  when  we  get  through. 

Mr.  Selby.  I  next  turn  to  a  pliotostatic  certified  copy  of  a  purported 
request  of  Jackson  Barnett,  dated  June  28.  1927,  requesting  the  al- 
lowance and  payment  to  Mr.  Charles  B.  Rogers  of  Tulsa,  and  Math- 
ews and  Trimble,  of  AVashington,  of  $0,000,  "to  be  applied  as  a  re- 
tainer fee,  for  services  and  expenses,"  and  so  forth. 

Senator  Whefxer.  Before  I  go  to  that,  do  you  understand  that  Mr. 
Rogers  was  paid  anything  out  of  Mr.  Barnett's  fund  here,  out  of  his 
restricted  fund — do  you  know? 

Mr.  Selby.  I  have  quite  good  information  that  he  has  been  allowed 
and  paid  once  or  twice  out  of  the  funds  of  Barnett. 

Senator  Wheeler.  So  that  if  that  statement  w\as  correct,  he  has 
had  an  agreement  with  Mrs.  Barnett,  he  has  had  an  agreement  with 
and  has  been  paid  by  the  Baptist  Society,  and  also  by  Jackson 
Barnett  himself? 

Mr.  Selby.  I  have  that  understanding;  yes,  sir. 

Senator  Thomas.  Upon  what  was  that  understanding  based? 

Mr.  Selby.  Well,  there  is  one  occasion,  just  before  going  to  Xew 
York,  in  the  trial  of  1920,  Mr.  Rogers  and  5lrs.  Barnett  and  Jackson 
Barnett  were  at  Muskogee  at  the  agency  office,  and  they  were  apply- 
ing for  $0,000  to  be  used  as  expenses  and  attorneys'  fees  for  Mr. 
Rogers  to  come  to  New  York  at  that  time  and  appear  in  the  case  in 
October,  in  New  York  City.     That  was  on  the  4th  day  of  October. 

Senator  Thomas.  Were  you  present  when  they  made  the  appli- 
cation? 

Mr.  Selby.  I  was  present.  They  discussed  it,  and  I  was  not  present 
in  their  discussion  ;  but  they  discussed  it  with  the  United  States  attor- 
ney, and  there  is  correspondence  in  the  files  that  is  available — official 
correspondence — to  sustain  that  fact,  and  I  think  there  was  an  allow- 
ance made  then.    I  would  not  be  sure  as  to  that. 

In  addition,  there  was  an  allowance  of  $300  later  to  one  Herb 
House,  to  accompany  Mrs.  Barnett  and  Jackson  to  New  York. 

Senator  Wheeler.  Do  you  know  anything  about  a  claim  of  $13,000 
being  filed  by  Mr.  Rogers? 

Mr.  Seijjy.  There  was  not  by  Mr.  Rogers.  Mr.  Lytle  filed,  ac- 
cording to  the  official  correspondence  in  the  connni.ssioner's  office,  a 
claim  of  some  $13,000  for  expenses,  and  that  is  to  be  paid  out  of  the 
estate  of  Jackson  Barnett,  but  for  some  reason  that  was  a  little  later 
withdrawn,  and  the  records  of  the  office  of  the  Commissioner  of  In- 
dian AlFairs,  the  Department  of  the  Interior,  show  that  that  was  re- 
turned to  him,  so  (hat  I  have  no  information  as  to  what  were  the 
items,  but  it  was  for  some  $13,000  attorneys'  fees  and  expenses.  He 
was  another  attorney. 

Senator  Wiieeixk.  He  was  another  attorney  of  Mrs.  Barnett) 
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Mr.  Selby.  That  is  right.  He  appeared  at  least  in  the  New  York 
case,  and  appeared  in  the  Okhihoma  courts  for  Mrs.  Barnetfs  and  any 
of  tlie  other  interests  that  happened  to  become  involved. 

Senator  Pine.  1  might  say  that  he  appeared  before  the  Judiciary 
Committee  of  the  Senate,  representing  Jackson  Barnett,  protesting 
the  confirmation  of  the  appointment  of  B.  M.  Parnicntei-. 

Mr.  Seujy.  Mr.  Lytle  appeared  in  the  case  in  Oklahoma  in  connec- 
tion Nvitli  Mr.  Rogers  and  made  arguments  and  submitted  briefs  and 
participated  practically  to  the  same  e.xtent. 

Mr.  KoGEUs.  1  did  not  get  that  last. 

Mr.  Selby.  I  say  he  participated  generally  to  the  same  extent  in 
connection  with  yourself. 

Mr.  Kogeks.  ^^'hat  cases  are  you  referring  to^ 

Mr.  Selby.  Generally. 

Mr.  Rogers.  xVll  right. 

Mr.  Selby.  The  Supreme  Court  case  and  the  prohibition  cases  and 
the  supreme  court  in  Oklahoma;  and  he  appeared  in  the  court  at 
Tulsa,  appearing  for  Jackson  Barnett,  and  he  appeared  in  the  county 
court  at  Oknndgee  as  attorney  for  Jackson  Barnett.  and  in  New  York. 

Senator  Wheelek.  This  letter  reads  as  follows  [reading]  : 

Los  Angeles,  Calif.,  Jutir  .i3,  li)27. 
Seoeetary  of  the  Interior,  and  Commissioner  of  Indian  Affairs, 

(Through  superiiiteiulent  of  agency  of  tlie  Five  Civilized  Tribes), 

Washijigton,  D.  C. 
Sirs  :  I  request  that  you  issue  a  check  out  of  my  funds  in  your  hands,  and 
cause  to  be  paid  to  Chas.  B.  Rogers,  of  Tulsa,  Okla.,  for  the  use  and  benefit  of 
himself  and  the  law  firm  of  Mathews  &  Trimble,  of  Washington,  D.  C.,  the  sum 
of  $5,000,  to  be  applied  as  a  retainer  fee  for  services  and  expenses  to  them  as 
attorneys  in  the  litigation  now  i^ending  in  the  District  of  Columbia,  wherein 
one  Elmer  S.  Bailey  is  seeking  to  cancel  and  set  aside  a  certain  donation  to  my 
wife,  Anna  Laura  Barnett,  by  me,  and  ai)i)roved  by  the  Seeretrtry  of  the 
Interior,  of  $.5r>0.000,  and  to  set  aside  a  certain  trust  agreement  between  my 
wife,  Anna  Laura  Barnett,  and  myself,  and  the  Riggs  National  Bank,  of 
Washington,  D.  C,  involving  .$300,000,  the  income  from  which  rightfully  belongs 
to  myself,  to  the  extent  of  $7,500  per  annum,  said  attorneys  and  said  services 
by  them  being  to  sustain  the  validity  of  the  donation  and  the  trust  agreements. 
The  said  attorney,  Chas.  B.  Rogers,  is  hereby  authorized  to  receive  and 
receipt  for,  in  my  name,  said  amount  so  paid  out  of  my  fund-s,  and  this  will 
be  your  authority  for  such  action. 

Jac?K80N   (his  X  thumb  mark)   Barnett. 
Witnesses  to  the  mark  of  Jackson  Barnett,  and  his  thumb  print : 
Geo.  L.  Bkowmng. 
Raymond  BoHden. 
I  certify  that   I   wrote  the  name  of  Jack.son  Barnett.   at  his  request,   and 
witnessed  his  thumb  mark  to  the  above  request,  and  that  he  fully  understood 
the  contents  thereof. 

Geo.  L.  Browning. 

Is  Jackson  Barnett  capable  of  imderstanding  that  ? 

Mr.  Selby.  Not  a  thing  about  that  instrument,  or  any  other  of  the 
simplest  character. 

Senator  Whekleu.  This  is  dated  at  Los  Angeles,  Calif..  June  23. 
1927.  At  that  time  diil  he  have  a  guardian  appointed  by  the  Los 
Angeles  coin-t  ? 

Mr.  Selby.  Mrs.  Barnett  has  acted  as  guardian  of  his  person,  and 
Leslie  R.  Hewitt  as  guaidian  of  his  estate  in  California. 

Senator  AVheeleh.  Did  he  have  a 'guardian  in  California  of  his 
e.state  at  that  time? 

26465— 2^— pt  3 15 
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Mr.  Selby.  At  tlic  time  of  that?  Yes:  Mr.  Hewitt  is  still  actinjr 
in  the  capacity  of  <.Miar(liaii. 

I  find  anothei'  iii>tnimciit  which  is  certified  also  by  Mr.  Ellis,  of 
the  Musko<ree  A«rency. 

Mr.  R(m;kks.  I  (lid  not  calcii  what  you  said. 

Senator  Wiikklek.  Before  you  jret  to  that,  do  all  of  the  proceedings 
in  all  the  courts  that  have  taken  phwe.  that  you  know  anythinfr  about, 
recoffnize  Mr.  liarnett  as  bein«:  an  incompetent  ( 

Mr.  Sklby.  Yes;  all  these  suits  are  by  next  frien<l  and  prochein 
ami.  <ruardian  ad  litem,  and  always  in  a  <ruardian  capacity. 

Tiiat  is  true  in  Okhihoma.  That  was  true  in  New  Yoik  and  in 
the  District.  Very  recently,  in  the  case  in  which  the  (iyp^^y  Oil 
Co.  is  a  party,  the  court  has  appointed  Jud*re  C.  B.  Stewart,  a  very 
eminent  attorney  of  Tul.sa,  as  i^uardian  ad  litem  in  that  suit.  It 
was  a  suit  involvintr  the  lease — a  suit  to  quiet  title. 

Senator  Whep:li:h.  Do  you  know  anything'  as  to  whether  or  not  the 
department  has  ])ermitte(l  that  <ruardian  ad  litem  to  have  any  money 
to  fiprjit  tliat  liti<;ation? 

Mr.  Selby.  The  Department  of  Justice  was  prepared  to  oppose 
it,  and  had  wired  to  the  attorney  at  Tulsa  to  oppo.se. 

Senator  Wheeler.  To  oppose  the  lawsuit? 

Mr.  Selby.  No;  to  oppose  the  allowance  of  any  fee.  with  the  idea 
of  <?ettin*r  him  to  protect  his  interest  in  the  property,  but  the  court 
had  just  then  indicated,  according;:  to  the  answer  of  the  district 
attorney,  that  because  the  funds  were  not  in  the  jurisdiction  and  under 
the  control  of  the  court,  that  the  court  could  make  no  allowance:  and 
so  far  no  allowance  has  been  made.  The  application  was  to  allow 
$10,000  to  the  «,niardian  ad  litem. 

Senator  Wheeler.  Verv  well,  if  you  will  proceed. 

Mr.  Selby.  I  found  another  instrument  later  from  Charles  B, 
Rotters,  of  July  11,  1927.  addressed  to  C.  L.  Ellis,  superintendent  in 
charj^e  at  Musko<ree.  in  which  he  advised  that  he  submit  the  instru- 
ment, as  the  authoritv  of  Jackson  Barnett  for  tlie  pavmcnt  of  >^(>.0OO. 

Mr.  Ro(iERs.  How  much:  $G.0OO> 

Mr.  Selby.  Or  whatever  the  amount  is:  and  witli  it  he  submitted 
a  detailed  statement  of  the  .services  of  Mr.  Roirers  for  which  he  is 
makintr  the  claim  for  the  allowance  of  fee.  That  will  «rive  the  com- 
mittee a  better  understandinfr  as  to  what  litijjation  it  was  for  which 
Mr.  Ro<;ers  was  cJaiminfr  compensation. 

Senator  Wheelkk  (r('adin<j;)  : 

Law  Oikick  Chaui.ks  K.  It(N'.ri{s. 

.\l.KXAM>KU   Hrii-DiNr.. 

Tulsa,   (ihlii..  Jul II   II.  i.'','T. 

Mr.  C.  L.  Ki.i.is. 

lUxhict  Suixrintciiilrnt  in   Chiiri/c.   l'ir<-  ('irilizfd   Tiihi  s. 

M uykom  r,   (ikht. 

Dkak  .Mk.  Km. is:  Iiiclosi-d  licn-wilh  is  ilu'  writtiMi  iiimI  duly  fxti'iitinl  roqui'st 
of  .laiksKii  Hanicll  fur  flic  iinyniciil  of  a  sum  as  n'lalncr  f«*t'  for  s«»rvl<H*s  tiiid 
<-\p<'iisi>s  ill  coiiiicciioii  will)  tlH>  liti^'atioii  in  tlu'  District  of  ("oluniliin  afFiK'tin); 
his  estate  ami  jiroiicrly  for  your  coiisidi-rallon  and  action  ilicreon. 

For  tlie  iHirpose  of  your  inspection  witli  tlic  underslandiuK  that  same  will 
i»e  retnrne<l  to  me,  I  am  also  inclosing;  a  Idler  frnm  Hon.  ("Iiarles  II.  Hurlce, 
Commissioner  of  Indian  .MTairs,  wid<li  lias  direct  reference  lo  the  inclosed 
re(|Uesl  of  Jackson  Jtarnell. 

The  reference  in  .Mr.  Harnett's  letter  to  the  allowaiu-e  of  the  com|H'nsutlon 
to  Mr.   Mathews  musl  iieceHsarily   apiily   also  to  luysclf,   inasmuch   as   under 
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tilt'  :iriJiiiKeinent  niatU'  bftwci'ii  Mr.  Mailu-ws  and  myself,  and  iiiuUt  my  ar- 
raiifrc'UU'Ut  with  llio  lianiclts.  the  all«>\vaiu-i'  shouhl  he  made  (-•  me  Un-  the 
heiielit  of  Mr.  Mathews  and  myself.  I  have  Ikhmi  in  the  Wa.-hiii.moii  litii;alion 
luiw  for  more  tliaii  two  years,  and  have  heen  paid  no  comiiensation  whatever 
in  that  hehalf.  Mr.  Mathews  has  jnst  eonie  into  the  case  as  loeal  eonnsel  in 
Washinjiton  to  assist  in  the  liti^'ation.  at  my  snj;«estion,  and  with  the  t-onseut 
of  llie   Hariictts  and   the  ajiparenr   approval   of   the  commissioner. 

The  amoue.t  is  ci>rtainiy  not  excessive,  and  I  hope  yon  will  jiive  this  matter 
in\mediate  attention  and  i)laee  your  favorahle  recommendation  thereon.  I 
re«ret  that  I  have  heen  unalde  to  see  you  personally  about  this,  hut  heing 
anxious  to  leave  for  a  vacation  trip  and  on  husiness  nmtters  East.  I  will  sub- 
mit the  matter  to  you  by  correspondence. 
Vt'ry  truly  yours, 

Chables   B.   KooEais. 

MEMOB.VNDUM     STATEMENT    OI-      W.\SIIINGTON     LITIGATION     J.\CKSON     UAKNETT     CASE 

The  litigation  referred  to  herein  is  a  suit  brought  by  Elmer  S.  Bailey,  claim- 
ing  to  be  t lie  legal  guardian  of  Jackson  Barnett  in  Oliinulgee  County.  Okla., 
against  the  Riggs  National  Bank.  Anna  Laura  Barnett.  and  Maxinne  Sturgiss, 
brought  in  1925  in  tlie  Supreme  Court  of  the  District  of  Columbia,  to  set  aside 
a  trust  agreement  made  between  Anna  Laura  Barnett,  Jackson  Barnett,  and 
the  Kiggs  National  Bank  and  to  recover  to  said  Bailey  $200,000  with  interest 
thereon. 

The  United  States  Attorney  General  filed  an  intervention  in  this  suit,  and 
took  up  the  cause  of  Bailey  in  the  prosecution  of  said  suit,  and  the  litigati(»n 
now  stands  in  that  form,  undecided,  and  ready  for  trial,  except  as  to  the 
gatliering  of  testimony. 

The  suit  involves  tlie  same  identical  issues  involved  in  tlie  New  York  case — 
that  is,  the  legality  of  the  action  of  the  Secretary  of  the  Interior  in  approving 
the  donation  made  by  Jackson  Barnett  and  his  wife,  and  the  placing  of  .said 
funds  in  trust  for  the  use  and  benefit  of  Jackson  Barnett  during  his  lifetime, 
and  to  the  use  and  l»enelit  of  A.  L.  Barnett  and  Maxinne  Sturgis.  after  the 
death  of  Jackson. 

The  importance  of  this  litigation  is  in  the  amount  involved,  and  of  the  ques- 
tion aft'ecting  the  jurisdiction  and  authority  of  the  Secretary  of  the  Interior, 
which  jurisdiction  and  authority  the  Interior  Department  has  uniforndy  de- 
fended, although  the  Attorney  General  has  opposed.  The  Secretary  of  the 
Interior  and  Commissioner  of  Indian  Affairs  have  no  counsel  in  this  case 
except  the  counsel  representing  the  Barnetts. 

The  Secretary  of  the  Interior  has,  of  course,  his  own  legal  counsel 
to  represent  the  (lei)artinent ;  has  lie  not? 

Mr.  Selby.  That  is  my  information;  yes,  sir. 

Senator  Wheeler.  And  I  take  it.  so  far  as  the  record  appears, 
that  he  was  not  personally  interested  in  the  litiiration.  was  he.  ex- 
ce])t  in  so  far  as  to  sustain  its  action? 

Mr.  Selby.  There  was  in  that  suit.  Senator,  early,  an  answer  .seeni- 
eingly  in  there  on  behalf  of  tiie  Secretary  which  was,  in  eli'ect,  a  con- 
fession of  the  petition. 

It  was  in  the  nature  of  an  admission  of  the  facts  and  really  a 
request  for  the  carryino:  out  of  the  terms  of  the  agreement,  or  trust. 

An  application  was  tiled  for  the  Department  of  Justice  appearing 
in  that  aspect,  to  withdraw  those  answers,  and  they  were  with- 
drawn.   So  that  that  is  about  the  .status  of  that. 

Senator  Wheei,ek  (reading).  Another  suit  is  pending  in  the  Distii»-t  of  Cohim- 
bi;i,  brought  by  Anna  Laura  Barnett  against  the  liiggs  National  P>ank.  to  com- 
pel the  execution  of  the  trust  agrt'ement  involving  the  same  idem  leal  ques- 
tions a.s  those  involved  in  the  tirst  case  referred  to. 

My  services  in  these  ca.ses.  covering  a  period  (if  over  two  years,  has  btvn 
to  appear  in  the  Supreme  Court  of  the  District  of  Columbia  on  several  dif- 
lereni  oci-.isions :  E.rst.  to  resist  an  allowance  out  of  the  trust  fund  for  the 
u.«e  of  Bailey   to  prosecute  the  suit,   the  Court  denying  Bailey's  application; 
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secniid.  tit  resist  tlu'  Hlinp  liy  tin-  AtturiM'v  CJciicnil  of  an  i»rii,'inal  ik'titi«iu  in 
Intcrvciiiiitii :  thf  iiitoi  vt-ntion  w.is  |HMMiiiit»-(l ;  tli  nl.  to  resist  the  lil.njr  of  an 
nniended  i»etiti.'i!  .»f  inrervenf ion  liy  the  Attorn«'.v  (Jeneral  in  whieh  <harj:.'s 
of  fraud  uiul  \vronu«loiiij:  niaile  against  tlie  former  Se<Tetary.  Fall.  ('oni:iiis- 
sioiicr  of  Indian  AllMirs  Mmke.  ex-Assistant  Seeretary  (Joodwin.  et  al :  the 
request  fur  h-ave  to  tile  ih  s  amended  prevention  was  denied;  fourtli.  apiH'ar- 
ances  were  made  on  otiier  (wcasions  for  tli>'  closing'  of  tlie  issues:  and  also  in 
the  case  of  Anna  Laura  Harnett  v.  Hiuj;s  National  IJank.  almve  referred  to.  hut 
only  for  such  purposes  consistent  with  tlie  successful  di'fense  of  the  I'.iiley 
suit:  fifth,  the  suecessful  prosecution  of  a  series  of  proeeed'nps  in  tlie  Okia- 
Jioina  courts,  with  final  judgment  in  the  Sui»renie  Court  of  Oklalionia  vacating 
and  hoidiuK  for  iiau;;ht  the  ajipo  iitnieiit  of  said  liailey.  as  guardian,  and 
Judicial  d"leiniination — that  his  sai<l  apifointnient  is  void. 

Tlie  ohjeci  and  purjiose  of  the  appeal  ance  l»y  myself  have  lKH»n  to  sustain 
the  Mctiiiii  of  the  Secretary  of  the  Interior  and  Conimissioner  of  Indian  Affairs — 
first,  in  the  ai»proval  of  tlie  donat  on  hy  Jackson  Harnett  to  his  wife,  of  the 
money:  and.  second,  lu  sustain  the  validity  of  the  tru>t  aKrtHment.  and  to  seiur-e 
to  Jackson  Barnett  the  annual  income  therefrom,  amnuntint;  t<i  $7.5t»i>  i)er  year 
duriTijir  liis  life. 

My  understanding:  is,  that  there  is  about  $30,000  to  $33,000  of  Interest  accu- 
mulated on  tlii-  fund  heloiiirin;:  to  J.ick>on  i;:irnetl.  paym  nt  of  which,  innler 
the  trust  agreement,  is  now  and  lias  loiijr  since  l»cen  <lue  h  m. 

That  the  iirejiaration  I'f  .said  suits  in  the  District  of  Columbia  for  trial 
will  entail  a  trrcat  deal  of  labor  and  expense. 

July  11.  1027. 

By  Charles  B.  Ilosfers,  Attorney.  809  Alexander  Buildiii;:.  Tul>a.  (»kla. 

Senator  Wiieelkr.  In  other  woi'ds.  here  Mr.  Ro«rers  is  seeking  to 
have  Mr.  Barnett's  estate  pay  liiin  for  (lefendinjj:  the  Secretary  of  tlie 
Interior  and  the  Conimissioner  of  Indian  Affairs.  Mrs.  Barnett,  and 
also  tlie  Baptist  society. 

Mr.  Selby.  That  is  true. 

Senator  Wheei.f.r.  And  that,  notwithstanding  the  fact  that  he  had 
an  agreement  with  Mrs.  Barnett  for  a  goodly  proportion  of  whatever 
was  recovered,  and  also  of  receiving  moneys,  as  yon  understand  it, 
from  the  Baptist  society. 

]Mr.  Sklhy.  That  is  my  understanding  of  the  situation.  Senator. 

Senator  Wiiiceler.  This  evidence.  I  assume,  wjis  part  of  the 
evidence  that  vou  proposed  to  present  to  the  grand  jurv  at  Tulsa. 
Okla. 

Mr.  Selry.  That  is  true.  Of  course  these  two  instruments  I  have 
just  recently — in  fact  since  coming  to  Washington  this  time — have 
found:  hut  they  would  have  heen  included  hecause  of  the  fact  that 
before  taking  action  before  the  grand  jury  we  would  have  brought 
everything  ii|)  to  date,  if  possible. 

Senator  Wheeler.  My  attention  is  called  by  Mi-,  liurkc.  through^ 
the  newspapers,  and  by  being  han<led  a  copy  of  tlu*  statement   made 
by  Mr.   Bin-ke  yesterday,  referring  to  the  transac!  ions  ItrouLdit   out 
before  the  cominittee,  as  follows  [readingl  : 

CommissioiM-r  liruKK.  May  I  have  ju^t  a  nioniciii  as  a  matter  ..f  iKTsnual 
jiriviletreV 

The  CuAiiiMAN.  Cirtaiiily. 

Commissioner  Iti  kkk.  Hel'crrin;:  to  the  testimony  broimht  out  In'fore  the  corn- 
mllte«'  this  mornini:.  1.  Charles  II.  Burke.  Commissioner  of  Indian  .VfTjilrs. 
char;:e  a  c<ai^pliacy  on  the  part  of  Si-natoi  W.  B.  I'iiie.  of  Oklahoma,  to  de-troy 
me  I.eiau-e  James  Hepburn,  a  certain  Oklahoma  poliiieiaii.  was  not  appointed  us 
sni;eritilendent  of  the  Five  Civilized  Tribes.  Senator  I'lne  is  usIiik  Ids  piilltl<Hl 
a)ipointees  now  In  llie  Kepaitmeiil  of  Justice,  nanu-lv  Seiby  and  I'lirmenler.  I.» 
aid  him  in  carryiim  out  this  dastardly  eonspirai  y  :  and  Senator  rine  is  cooiterat- 
im:  with  John  Collier,  a  notraious  Indian  ayltalor.  who  Is  actively  ('unaued  in 
a  eanipal|,'n  irylnii  to  ilestroy  me  and  the  Indian  S  rvice. 
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What  have  you  to  say  as  to  tlu'  <'har<2;('  made  l)y  ('oiuiiiissionor 
Burke  concern in<j  your  part  in  this  ailc<re<l  conspiracy' 

Ml-.  SiXHY.  I  say  i)ositivcly  and  unc(iuivocally  that  so  far  as  my 
connecti(jn  with  the  Bariictt  cases  is  concerned.  I  never  discussed 
them  witli  Senator  Pine,  have  never  had  occasion  to  refer  to  tliem; 
and  tluMi  to  make  clear  that  fact  and  why  I  have  been  inteiested  in 
tlie  cases,  when  I  came  to  Washington  in  liVi."),  in  January,  having 
appeared  in  the  Supreme  Court  of  Okhihoma  just  recently  in  a  case 
pen(Hn<j  there,  tlie  New  York  case  and  the  ^^'ashinJrton  case,  both  of 
wiiich  wei-e  bi()U<rht  to  my  attention.  I  (Hscovei'ed  that  in  a  New  York 
case  br()U«rht  by  Mrs.  Barnett.  that  an  answer  was  filed  there  purport- 
in<r  to  be  an  answer  of  the  (iovernment.  which  was  sul)stantially  a 
confession  of  tlie  contention  as  nuide  by  Mrs.  Barnett.  as  I  now  lecall. 

There  was  brout>;ht  to  my  attention  at  that  time.  January.  1J)25,  by 
George  P.  Barse.  then  a  department  attorney,  now  in  the  office  of 
the  comptroller  as  legal  advisor,  or  perhaps  general  counsel,  the 
memorandum  of  General  Stone,  and  the  memorandum  of  Mr.  Ira  K. 
Wells. 

After  considering  those  matters,  and  having  certain  documents  re- 
lating to  the  Barnett  case,  through  the  Oklahoma  situation.  Mr, 
Barse  and  myself  conferred  at  great  length  as  to  what  course  the 
Government  would  take  in  those  cases. 

Mr.  Xat  Lacy,  special  assistant  to  the  Attorney  General,  I  think 
later  made — I  know  he  did — the  application  for  leave  to  intervene  in 
the  NcAv  York  case. 

Mr.  Barse  and  I  considered  at  length  after  getting  as  much  of  the 
evidence  as  was  available  at  that  time,  the  nature  of  the  pleadings  to 
be  filed. 

After  reviewing  the  evidence  and  going  into  the  law  w(»  I'eached 
the  conclusion  that  the  Government  sliould  file  bills  which  would 
assail  the  gifts,  not  only  upon  the  question  of  the  want  of  authority 
of  the  Secretary  to  make  them,  or  to  approve  them,  but  also  to  bring 
into  the  case  the  question  that  the  court  might  determine  whether  or 
not  there  was  fraud  in  the  consummation  of  tlie  gifts. 

Senator  Wiieelkk.  What  was  your  idea  with  reference  to  that? 
I  mean,  was  it  your  idea  that  tiiere  was  fraud  on  the  part  of  Mrs. 
Barnett.  or  whether  or  not  tiiere  was  fraud  generally  ujion  the  part 
of  tiie  lawyers  and  otiiers? 

Mr.  Selby.  At  that  time.  Senator,  having  just  a  bird's-ej'e  view 
of  the  case,  w'ithout  having  been  able  to  gather  the  mass  of  evidence, 
there  was  some  doubt  as  to  whether  or  not  there  was  a  jjarticipation 
in  the  design  of  this  woman  and  McCiugin  and  Mott  by  the  officers 
of  the  Department  of  the  Interior — I  mean,  a  corrupt  participation, 
or  whether  or  not  they  were  deceived  in  the  matter  and  overreached. 

I  h'arned  from  Mr.  Barse  that  the  commissioner  was  contending 
that  he  did  have  knowledge  and  that  the  Secretary,  Fall,  had  infor- 
mation, and  tliat  there  was  no  overreaching. 

I  gained  tiiat  idea  from  Mr.  Barse  from  his  statement  and  from 
his  position, 

I  then  recommended  that  the  bill  be  drawn  in  the  alternative:  that 
is,  that  it  should  charge  the  conspiracy  between  Mrs.  Barnett,  Mc- 
(lUgin.  Mott,  and  Wartl.  and  that  tlie  conspiracy  had  for  its  pui-jjose 
the  practicing  of  a  deception   upon  the  comini.'^sioner  aiul  on  the 
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Secretary,  and  that  the  ri^prcsentations  that  wvrv  madf  hy  tliem  with 
refereiuc  to  the  competency,  and  all  of  tliat.  of  Harnrtt  wcro  fraud- 
ulent and  Merc  false. 

So  that  I  made  the  averment,  or  rc-ommendcd  the  makin<i  of  the 
averments,  in  the  alternative  in  the  hill:  and  in  connection  witli  Mr. 
Bar.se.  drew  the  form  of  the  hill  in  part,  hut  latei-  comin*r  hat-k  for 
that  puipose  after  makin</  fnither  invextii^ation.  March.  Il>:i0. 

The  a\ernn'nt  in  the  l)ill  was  not  a  char<re  of  frau«l  against  tlie 
commissioner  and  a<:ainst  the  Secretary,  hut  it  proceeded  upon  the 
theory  that  these  parties  had  overreached  them  hy  <leception:  and 
the  hill  averred  that,  hased  upon  the  j)resumption — the  (iovernment 
havin«;  no  definite  knowled«re — the  l)ill  averred  that  hased  upon  the 
presumption  that  officers  act  honestly  and  in  »r<><)d  faith,  that  these 
parties  had.  hy  misrepresentation,  overreaclied  the  officers  and 
induced  them,  hy  the  fraud,  to  make  the  release  of  (he  funds. 

Seiiatoi-  Wheelek.  When  did  yoii  clianij:!'  youi-  mind  with  I'eference 
to  that  ( 

Mr.  Selby.  If  I  nii^ht  just  comitlctf  this  to  lay  the  wli(»l«'  picture 
before  you.  hut  we  did  connect  this  averment  in  view  of  Mr.  Harse's 
.su<rjrestion  with  reference  to  the  Department  of  the  Interior,  placinir 
it  in  the  alternative,  that  if  in  any  wise  mistaken — this  is  tlie  lan<rua«?e 
suhstantiaily  of  the  averments — that  then  the  Secretary  and  the  com- 
missioner aided.  ai)etted.  and  assisted  this  woman  and  MctiuL'in  and 
Mott  and  \\'ard  in  the  consunnnation  of  the  scheme. 

Now,  I  say  there  is  the  tiist  time  when  the  averments  in  the 
petitions  as  to  fraud,  or  anything  smackiuir  of  fraud:  that  is.  otiicial 
fraud,  came  into  the  cases,  and  this  was  decideil  hy  Mr.  Harse  and 
myself.  Mr.  Parmenter  never  was  consulted  upon  that  proposition 
of  pleading  prior  to  the  time  we  reached  that  conclusion — .Mr,  Barse 
arui  myself. 

Senator  Pine  at  no  time  ever  confeiicd  c)r  referi'ed  to  it.  and  I  do 
not  know  to  this  day  that  lie  knows  anythinir  of  how  the  hill  was 
drawn. 

As  time  went  on.  and  more  facts  were  jiatlu-red.  the  hureau  «)f 
invcstiiration  makin«r  .search  here  and  there,  jroiuir  into  the  otlice  of 
the  C'onimissioner  of  Indian  AH'airs.  coliectin«r  data  from  the  office 
of  the  Supei-intendent  for  the  Five  Civilized  Trihes  at  Muskoiree. 
fjoinjj  into  Kansas  and  findin<x  the  tine  situation  as  to  how  the  mar- 
ria<re  was  consummated,  and  all  of  the  activities  up  there,  makinir 
thiMou<rh  exaunnation.  the  hureau  i n vest i orators  in  Oklahoma,  of  the 
ma<'hinations  (d'  this  wonian  and  .Mctiu^in  there  with  the  L^iaidian 
and  the  county  court — aft.'r  ^atheiin;^  all  ot"  that  matter  -perhaps 
a  year,  I  readied  (he  conclusion  that  the  Secietary  himself,  at  least 
tiie  <*onnnissionei-.  had  partitijiated  with  these  parties,  all  knowin«;ly. 
in  the  consummation  of  the  whole  transaction,  and  that  it  wa^  done 
kn(»win<5ly  on  their  j)ar(  and  dcdiherately. 

There  was  a  letter,  and  that  was  one  hasis.  wiitten  hy  Pe(»r 
Deichman.  (he  ])roha(e  a((orney  in  Oklahoma,  ju-t  imuietliately  pi'ior 
(o  (he  eomin^f  of  liarne((  and  (he  wife  and  .Motter  (o  \\'a>hini:ton.  in 
which  he  said  (o  (he  Commissioner  «)1"  liKlian  .Mfairs.  Mr.  Hui'ke. 
that  he,  Deichman,  was  convinc<Ml  (ha(  .lackson  Barne((  did  no(  want 
to  <()me  to  \\'aNhin;r(on.  and  that  i(  was  a  scheme  (»n  the  j)art  of  Mrs. 
l^aiiK'tt  and  MrtJuL'in.  her  at((»rnev.  to  extract  the  fimds  of  .lackson 
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Barnett,  his  restricted  funds,  sayin^^  in  that  letter  in  substance,  but 
I  (h)n't  know  the  method  by  which  they  intend  to  accomplish  it. 
When  they  reach  there  my  sii<2:<j:estion  is  that  you  «iet  Harnett  away 
from  the  woman  and  look  into  the  matter  aside  from  her. 

Senator  Wiikki-kk.  And  to  whom  was  that  K'tter  ,sent  ? 

Mr.  Selby.  From  Peter  Deichman  to  Charles  H.  Burke,  Commis- 
sioner of  Indian  AU'airs. 

Senator  Wheelpuj.  Puttin<j:  the  commissioner  on  notice  of  what 
was  going  to  be  attempted. 

Mr.  Selby.  That  is  true.  Prior  to  that  time,  January  10  or  11, 
1922,  A.  J.  Ward  wrote  a  letter — and  that  is  in  evidence  in  the  New- 
York  case — a  letter  to  Charles  H.  Burke,  saying  to  him  that  the 
matter  of  providing  a  home  for  Jackson  Barnett  was  of  secondary 
importance  to  that  of  nuiking  early  arrangement  for  the  disposition 
of  Jackson  Barnett's  estate  or  funds  whereby  his  wife  would  receive 
her  just  recognition. 

Senator  Wheeler.  After  having  those  facts,  then  you  proceeded 
subsequently  to  ])rei)are  to  present  tliem  to  a  grand  jury  in  Muskogee, 
Okla..    for   criminal    prosecution. 

Mr.  Sklby.  I  did  not  succeed,  but  I  was  pi'epared  to  do  so. 

Senator  Wheklek.   I  mean  you  were  prepared  to. 

Senator  Pine.  At  Muskogee? 

Senator  Wiieeleij.  At  Muskogee? 

Mr.  Selby.  At  Muskogee;  yes. 

Senator  Wheelf.r.  Had  you  ever  talked  to  Senator  Pine  with 
reference  to  youi-  feeling  that  Commissioner  Burke  should  be 
prosecuted  criminally  'i 

Mr.  Selby.  Xo.  no. 

Senator  Wheeler.  For  his  part  in  this  transaction? 

Mr.  Selby.  Xo,  sir;  no.  sir. 

Senator  Wheeler.  Had  he  ever  said  to  you  that  he  felt  that  they 
should  be  prosecuted  criminally,  that  the  matter  should  be 

Mr.  Selby.  Never  at  any  time;  never  at  any  time.  That  was  my 
own  independent  conclusion  after  getting  further  into  the  case  and 
gathering  the  evidence,  and  having  it  before  me. 

Senator  Wheeler.  Your  conclusion  after  gathering  the  evidence 
was  that  a  criminal  prosecution  should  be  had  against  Bailey  aiul 
against  Mr.  Burke,  and  against  McGugin.  and  Mrs.  Barnett.  and 
the.se  others  that  you  mentioned. 

INIr.  Selby.  Yes;  and  some  that  I  have  not  mentioned. 

Senator  Wheeler.  And  some  that  you  have  not  mentioned,  and 
you  were  proceeding  to  do  tliat  when  you  Avere  called  off  by  this 
telegram  from  Mr.  ]VIitchell. 

Mr.  Selby.  Well.  I  was  getting  all  of  that  matter  together,  had  it 
ready,  and  the  witnesses  sul)])(ena(>d  to  ajipear  on  July  0.  last,  to 
.submit  the  matter  to  the  grand  jury;  and  if  the  grand  jurors  had 
inquired  of  me  as  to  the  case,  that  is,  after  the  evidence  was  in, 
whether  under  those  facts  I  would  consider  that  those  certain  parties 
were  implicated.  I  should  certainly  have  said  yes. 

Senator  Wheeler.  Was  it  ever  suggested  to  you  that  you  hold  this 
prosecution  off  until  after  the  camjiaign  was  over? 

Mr.  Selby.  Oh.  no.  no.  Senator.  Bear  in  mind  this,  that  the  27th 
of  June  is  when  I  received  the  me.ssage.     The  grand  jury 
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Senator  Wheeler.  Wlien? 

Mr.  Selht.  The  '27th  of  June  la.'^t  year.  The  <:ran(l  jury  was  to 
eonvene  July  5).  Now,  to  jio  into  that  record,  for  Solicitor  (ieneral 
Mitchell  to  have  occasion  to  do,  it  would  take  30  days,  and  then 
he  wotdd  not  be  to  the  bottom  of  it :  but  I  never  have  been  advised 
wliether  or  not  he,  or  the  Department  of  Justice,  has  completed  its 
review  of  that  evidence,  or  the  record:  and  I  never  have  had  any 
further  information;  hut  I  say  so  far  as  I  was  <(tncerned  I  was  ready. 

Senator  Wheklkh.  You  have  never  i)een  calle<l  into  consultation 
with  the  Attorney  (ieneral  concernin<r  the  matter^ 

Mr.  Selby.  Xo. 

Senatoi'  Wiieelkh.  Or  with  Mr.  Mitchell,  wlio  w!i>- — 

Mr.  Selby.  No. 

Senator  Whefxfj?.  — the  acting 

Mr.  Selby.  I  have  just  been  waiting  for  their  report. 

Senator  Wheeler.  Who  handles  the  criminal  prosecution  work  in 
tlie  Dejiartment  of  Justice  ? 

Mr.  Selby.  Mr.  Luhring  is  the  head  of  tlie  criminal  division,  Mr. 
O.  K.  Luhring, 

Senator  Wheelfj?.  Had  he  ever  discussed  it  with  you  in  any  way, 
shape,  or  form? 

Mr.  Selby.  No,  I  have  never  had  any  discussion  with  Mr.  Luhring 
with  reference  to  the  criminal  features,  except  I  was  present  when 
Assistant  Attorney  General  Parmenter  did. 

Senator  Wheeler.  The  ciiniinal  end  of  it? 

Mr.  Selby.  The  criminal  features  of  the  case.  Oh,  I  say  I  never 
did;  I  think  they  and  I  nuiy  have  discussed  it  at  that  one  time  jjretty 
freely,  but  I  received  my  instructions  to  call  the  grand  jury  after 
I  had  been  in  Oklahoma  for  two  or  three  months;  but  I  do  not  know 
and  I  can  not  say  now.  otf  hand,  whether  that  wire  calling  it  olf  was 
from  the  Attorney  (ieneral  or  from  whom.  I  just  do  not  recall.  I  do 
not  think  it  was  from  Mr.  Luhring. 

Senator  Wheeleij.  Is  it  your  purpose  now.  if  permitted  to  go 
ahead — I  mean,  is  it  your  purpose — has  anything  occurred  to  change 
your  mind? 

Mr.  Selby.  Not  a  thing.  I  am  more  conlirmed  in  my  view  than 
ever  and  am  fully  convinced.  The  only  tianger  would  be  the  run- 
ning of  the  statute  of  limitations. 

Senator  Wheki,er.  And  when  wf)ul(l  the  statute  of  limitations 
run? 

Ml".  Sklby.  But  I  say  this,  in  my  view,  this  being  a  conspiiacy 
chai'ge  and  its  object  being  to  interfere  with  the  functions  of  the 
Government  in  the  e.xercise  of  its  control  of  these  Indian  funds,  that 
the  statute  of  limitations,  which  is  three  years,  has  not  run.  The 
old  3-year  statute  was  amended  to  make  it  a  0-year  statute  as  to  con- 
spiracies, pas.sed  .some  years  ago  but  was  repealed  in  15)25,  leaving  in 
force  the  old  3-year  statute.  The  amendment  applied  to  conspiiacies 
but  was  repealed.  1  suppose  you  are  familiar  with  it.  The  3-year 
statute  would  now  obtain,  but  the  statute  of  liniitatious  would  com- 
mence to  run  fiom  the  i-ommission  of  the  last  overt  act.  I  think  that 
every  payment  that  was  made  out  of  the  funds  of  .lacksoii  Harnett  to 
attorney.s  or  in  any  other  way  unauthoiized  by  law  would  constitute 
overt  acts;  and  there  are  nuuiy  others.     J  thitd<  that  the  !r2,r)U()  pay- 
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ment,  if  you  will  permit  me  to  say,  which  was  made  to  Mr.  Hewitt 
in  June  would  constitute  an  overt  act  also  that  would  operate  to  set  a 
new  period  for  the  runnin*;  of  liuiitations. 

Senator  Thomas.  Who  arranged  for  the  grand  jury  at  Muskogee? 

Mr.  Selby.  1  did. 

Senator  Thomas.  By  what  authority? 

Mr.  Selby.  On  a  wire  from  the  Department  of  Justice. 

Senator  Thomas.  Where  is  the  wire? 

Mr.  Sklby.  That  is  at  my  oflice  in  Oklahoma  City, 

Senator  Thomas.  Who  signed  the  wire? 

Mr.  Selby.  I  just  said  to  Senator  Wheeler  (hat  I  could  not  say 
now  who  signed  that ;  I  could  not  say.  I  would  be  glad  to  submit  a 
copy,  or  a  copy  could  be  procui-ed.  no  doubt,  fioni  tlu*  department 
here.  That  wire,  I  think,  was  in  May.  I  tliink  it  was  along  in  the 
latter  part  of  May.     I  think  I  am  accuinte  in  that. 

I  inuuediately  visited  Muskogee.  I  wired  Judge  Robert  Williams 
for  an  appointment.  He  was  very  busy  on  some  imi)ortant  cases.  I 
went  to  Muskogee  that  evening  and  arranged  for  tiie  grand  jury: 
and,  as  I  testified  yesterday,  sent  from  Muskogee  a  wire  announcing 
that  the  order  would  be  made  for  the  convening  of  the  grand  jury 
on  the  9th  day  of  July. 

Senator  Thomas.  By  what  authority  was  the  grand  jury  called 
off?  ^  ' 

Mr.  Selby.  I  was  advised.  Senator,  on  the  29th  of  June,  follow- 
ing the  first  advice  of  the  27th  of  Jinie  directing  me  to  withhold 
further  action,  that  instructions  had  gone  forward  to  the  district 
attorney  direct  from  here,  to  advise  witnesses  that  the}^  would  not 
need  to  appear  on  the  9th  of  July,  and  to  also  bring  to  the  attention 
of  the  court  the  fact  and  have  either  a  postponement  or  a  vacation  of 
this  order. 

Senator  Thomas.  What  I  am  trying  to  get  into  the  record  is.  what 
official  of  tl\p  Department  of  Justice  assumed  responsibility  to  call 
off  this  grand  jury. 

Mr.  Selby.  I  could  not  say. 

Senator  Wheeler.  AVho  called  off  the  grand  jury? 

Mr.  Selby*.  That  is  already  in  the  record. 

Senator  La  Follette.  That  is  already  in  the  record. 

Senator  Thomas.  I  am  trying  to  get  the  information  now. 

Mr.  Selby.  I  was  in  Oklahoma,  and  I  received  two  wires. 

Senator  Thomas.  That  is  what  I  am  trying  to  get,  ISIr.  Selby,  who 
sent  these  wires,  and  where  we  can  find  copies  of  the  wires. 

Senator  Wheelek.  That  was  put  in  the  record  yesterday. 

Senator  Thomas.  He  does  not  know  about  it  to-day,  then.  Senator. 

Mr.  Selby.  I  could  not  be  certain  as  to  who  signed  the  wires. 
The  wires  usually  come  signed  just  '"  Sargent,"  although  it  might 
be  a  wire  would  be  signed  by  one  or  another  of  the  department  heads. 

Senator  Thomas.  Will  you  undertake  to  procure  copies  of  the  mes- 
sages which  served  as  your  authority  in  the  first  instance  to  arrange 
for  the  grand  jury;  and,  second,  copies  of  the  messages  which  termi- 
nated the  furtherance  of  the  grand  jury? 

Mr.  Selby.  Yes;  I  will  be  glad  to.  I  understand  one  of  them  was 
read  in  evidence  yesterday. 
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Senator  1*ink.  I  i)iit  one  in  the  record  yesterday.  I  think  it  was 
sijrned  **  Parinenter." 

Senator  La  FoLLKrrK.  Siirned  by  Mitchell,  as  I  remember  it.  Act- 
ing Attorney  (leneral. 

Senator  'Thomas.  That  is  why  I  want  to  «ret  it  in  the  record  where 
it  can  be  jiositive.  There  is  a  difference  of  opinion  abotit  the  matter, 
and  it  was  not  clear  to  me.     Will  you  undertake  to  fiet  that  for  us? 

Mr.  Selby.  Yes;  I  will  be  jilad  to. 

Senator  Tn()>fAs.  That  is.  the  instructions. 

Mr.  Sklby.  liut  I  have  not  the  sli<rhtest  iccollection 

Senator  Thomas.  That  is  an  additional  reason  wliy  I  want  it 
cleared  up. 

Senator  Pine.  "When  were  you  appointed,  Mr.  Selby? 

Mr.  Ski.by.  T  think  the  official  appointment  is  dated  November  24, 
1925:  and  then  I  came  immediately  to  AVashin^'ton  in  January. 

Senator  Thomas.  When  was  Mr.  Parmenter  appointetl  to  office? 

Mr.  Sklby.  I  un<lerstand  he  was  appointed  on  the  30th  of  June, 
102.5. 

Mr.  Ro(iKHS.  Wliat  year? 

Mr.  Selby.  1925. 

Senator  Pine.  How  lone:  had  the  Jackson  Barnett  case  been  in 
the  Department  of  Justice,  or  before  the  Department  of  Justice,  when 
you  wei'e  ap])ointed  ? 

Mr.  Selby.  Oli.  I  tiiink  a  couple  of  years.  It  was  in  the  depart- 
ment before  (ieneral  Stone  was  appointed,  and  at  that  time,  accord- 
ing to  my  information,  when  General  Stone  came  in  it  had  been 
pi<reon-lH)led.  When  General  Stone  and  ^fi-.  AVells  assumed  office 
it  came  to  their  attention,  and  then  it  was  that  (Jeneral  Stone  pre- 
pared the  memorandum  which  has  been  mentioned  here,  and  Mr. 
Wells,  his  assistant,  recommended  that  the  nuitter  no  on.  and  that 
it  take  its  usual  course  in  the  courts  for  determination. 

Senator  Pine.  Then  it  had  been  pendin<r  in  tlie  Department  of 
Justice  a  year  before  I  became  a  Senator. 

Mr.  Selby.  'I'hat  is  true,  and  perhaps  six  months  before  you  may 
have  thou<rht  of  bein<r  a  Senator. 

Senator  AViieeler.  Had  vou  any  personal  acquaintance  with  Mr. 
Burke? 

Mr.  Selby.  Have  I? 

Senator  AVrraELER.  Yes. 

]\rr.  Selby.  Yes;  I  am  acquainted  with  'Slv.  Burke. 

Senator  Wheeler.  Piior  to  coming'  into  the  Attorney  GeneraTs 
office  ? 

Mr.  Selby.  No,  sir. 

Senator  AVheeler.  You  had  an  a(«|uaiutance  with  him? 

Mr.  Selby.  Not  prior  to  that  time,  but  since,  I  have  met  him  at 
a  numbei'  of  places,  in  couit,  an<l  at  his  oflice — on  one  occasion  at  the 
de|)artment  office. 

The  ('hahjman.  Ai-e  you  throu<;h.  Senaloi-  Wlieelei? 

Senatoi-  Wheeler.  Just  a  moment. 

Mr.  Selby.  If  I  uiifzht  be  permilteil  to  make  a  statement.  Senator, 
you  asked  me  a  (luestion  a  while  a<ro  that  involved  mv  opinion  as  to 
the  leijal  propositions  in  conspiracy.  You  are,  no  (loubt.  familiar 
with   the  caM'   in   which   .Justice  Taft    handed   down   the  opinion    in 
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what  is  known  as  the  Hamnu'r>niith  case,  whicli  dcaU  with,  and  had 
occa^^'on  to  review,  the  (hn-isions  witli  i-et'erence  to  what  constituted 
a  criminal  conspiracy  ululer  the  oKl  section  ")44()  of  the  Revised 
Statutes,  and  1  tliink  section  25  or  'In.  whichever  it  is.  of  the  Criminal 
Code. 

In  that  case  Judge  Taft,  in  reviewinji  the  former  decisions,  and  in 
discu'-sinjr  the  statute,  use<l  lanj;ua<re  in  substance  that  in  order  to 
constitute  a  fraud  a<rain.st  the  (iovernment  it  was  not  necessary  that 
there  should  be  any  i)ecuniary  loss  to  the  (iovernmelit  but  that  it 
wouhl  be  sufficient  to  show  in  this  class  of  cases  that  there  was  an 
interference  with  or  an  obstiuction  of  «roveiiHnental  function — an 
obstruction  of  <j:o\ernmental  function:  and  that  it  was  not  necessary 
that  it  be  acc()mi)lished  only  by  a  practice  of  deceit,  but  that  if  it 
came  about  by — in  his  lanjiuajre — by  any  dishonest  means  or  trickery, 
•  uch  as  that  it  would  constitute  a  fiaud  a<rain,st  the  functions  of 
Government:  it  would  be  sufficient,  if  its  purpose  was  to  interfere 
with  iTovernmental  function. 

The  old  section  as  to  conspiracy  is.  Hrst,  if  two  or  more  persons 
combine  to  commit  an  oit'ense  ajrainst  the  United  States,  and  I 
here  lecall  that  the  authorities  say  that  it  is  not  necessary  that  the 
offense  contemplated  sliould  constitute  a  crime  but  it  is  sufficient 
if  it  be  an  act  prohibited  by  law.  The  second  provision  of  the  con- 
spiracy statute  contemplates  merely  a  combination  to  conunit  a 
fraud  upon,  or  to  defraud,  the  Government  in  any  manner,  or  by 
any  means. 

Senator  Wheeler.  I  am  quite  familiar  with  the  statiUe  and  the 
decisions,  because  of  the  fact  that  I  was  pi'osecutinjx  lawyer  at  home, 
and  also  because  of  my  study  of  the  decisions  wdien  the  Department 
of  Justice  soujiht  to  prosecute  me. 

Mr.  Selhy.  I  just  wanted  to  make  clear  my  view. 

Mr.  Rogers.  Will  you  fjive  me  the  citation  of  that  case,  if  you 
can  ? 

Mr.  Selby.  The  case  is  that  of  United  States  v.  Hammersmith. 
It  is  alon<r  in  the  72  Law  Reports,  law  edition.  It  is  a  comparatively 
i-ecent  case,  live  or  six  years  ago.  It  involved  the  espionage  act.  I 
think,  coming  fi-om  California.  Of  course  in  that  case  the  several 
defendants  were  not  guilty  because  there  wa,s.  bv  no  possibility,  any 
interf»'rence  with  any  governmental  function,  but  the  court  discussed 
the  statute. 

Senator  Wheeler.  Mr.  Selby,  I  am  handing  you  herewith  a  con- 
fidential inspection  report  of  the  ki<lnapping  of  Jackson  Barnett 
and  Anna  Laura  Lowe,  and  so  forth,  which  was  made  on  April  24, 
1920,  to  Hon.  Cato  Sells,  Commissioner  of  Indian  Affairs  at  Wash- 
ington, I).  C  and  ask  you  if  you  will  just  examine  it  and  if  you 
recall  who  made  that  repoi-t  ^ 

Mr.  R(k;eijs.  You  mean  fi'om  his  own  recollection  or  from  the 
record  ( 

Senator  AVheeler.  I  mean  from  the  record. 

Mr.  Sfxby.  I  did  know  what  special  agent  made  that  investiga- 
tion; and  that  was  made  in  connection  with  pne  oi-  two  others  who 
were  field  men. 

Senator  AVheeler.  Well.  I  might  ask  Mr.  Burke  if  he  remembers 
who  nuide  that  report  to  Cato  Sells. 
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Commissioner  Buhkk.  I  think  liis  name  was  Howie.  I  think  he 
was  an  inspector  of  the  Indian  OMicc 

Mr.  RooEHs.  He  was  out  of  the  service.  '  1  wouM  like  U>  a>k  the 
commissioner  whether  <»r  not  the  report  was  not  ba.sed  upon  infor- 
mation ^.fathered  hy  a  private  detective  not  connected  with  the  de- 
partment.    Is  that  correct^ 

Senator  Wiiekleh.  I  suppose  it  shows  it  was  inaih-  hy  a  spt'cial 
invest  i<rat  or. 

Commissioner  IUhkk.  Mr.  8elhv  stated  ye.stenhiy  that  the  report 
was  made  by  the  Hiiieau  of  Invest ijrat ion  of  the  I)<'|):iruiu'nt  <»f  Jus- 
tice, and  I  am  sure  he  was  mistaken. 

Senator  AVheei.ek.  My  uncU-rstandinj:  of  it  wa>  that  it  was  nuule 
by  the  Indian  Bureau. 

Conunissioner  lit  hke.  By  somebody  emi)loved  in  the  Indian  Bu- 
reau at  tliat  time,  but  not  now  in  the  service. 

Senator  Wiikei.eh.  This  report  is  on  fih'.  is  it.  in  tlie  (U'partment. 
and  has  bt-en — do  you  know;! 

Mr.  Selhy.  It  was  f(tund  over  there  and  from  that  otHce  two  copies 
were  procuied.  The  Department  of  ,Justice  i)rocui-ed  one  or  two 
copies,  pliotostated.  from  the  report. 

Senatoi'  AViieeeeij.  I  am  jroinjr  to  ask  that  tliis  be  inserted  in  the 
record. 

The  CiiAiit.MAN.  As  a  part  of  the  record,  not  as  an  exhil)it. 

Senator  A\'heeeei!.  It  will  have  to  <ro  in  as  part  of  the  iccord  of 
the  testimony. 

The  CiiAiHM.vx.  As  i)art  of  tiie  rec()rd.  Without  objection  it  is 
so  ordered. 

(The  report  referred  to  will  be  found  printed  at  the  ruA  lA'  \]\\^ 
day's  proceedin<rs.) 

The  CnAiii.MAX.  Are  there  any  further  (piestions^ 

Senator  Wheeeku.  I  thiidv  that  is  all. 

The  CiEMKMAN.  Have  you  anv  further  <iuestions.  Mr.  Patterson? 

Mr.  Pattekson.  Yes  I  would  like  to  ask  a  few  (piestions  to  clear 
up  some  matter>.  Mr.  Selbv,  you  stated  that  the  Barnett  cases  had 
been  in  the  Department  of  Justice  for  , some  time  bcbre  you  came  in? 

Mr.  Seeby.  Yes;  that  is  true. 

Mr.  Pa'itersox.  Not  imtil  after  you  came  in,  however,  in  the  state 
of  the  record,  was  there  any  fraud  cliar«re(l  in  tiny  of  the  bill   ( 

Ml".  Sei  liv.  I  am  convinced  (hat  up  to  the  time  I  came  here  there 
wej-e  no  bills,  or  arjswers.  oi-  other  ph'adinjis.  on  behalf  of  the  (lovern- 
nieiU.  that  cliai'^aMl  any  fi'aud.  I  am  convinced  of  that.  That  was  the 
reason  that  I  felt  it  im|)ortant  then  to  amend  the  (io\-ernment's 
pleadinjis  and  ^il  in  on  some  basis  that  would  be  recognized  by  the 
courts. 

Mr.  Patteh.son.  And  it  was  then  that  yon,  actin«r  with  Mr.  Barse, 
I  thiidc.  changed  the  bills  in  the  New  Yoik  ami  other  cases  to  alle«j:e 
this  fraud  b()th  ways,  altei'nati\ely. 

Mr.  Seehv.  Ml'.  (ieoi<re  P.  Barse  and  myself  prepared  the  bill  that 
was  to  be  Mh'(|  in  .\ew  \'ork  when  Mi*.  Lacy  procuied  lea\e  to  inter- 
vene; and  a  similai-  bill  was  Hied  in  the  Distiict  of  Columbia.  That 
is  i-i<;ht. 

Mr.  Paitehso.n.  That  is  correct  ? 

Mr.  Seluy.  Yes. 
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Mr.  Patterson.  We  have  had  somethinfr  in  the  way  of  testimony 
about  the  amendin«r  of  the  bill  in  the  trial  of  the  New  York  case 
by  the  Ignited  States  district  attorney  witlidiaw  in«r  the  char<r('s  of 
fraud,  and  in  order  to  «;et  the  (|uestion  cleai-,  I  will  read  a  .state- 
ment from  a  letter  of  the  Attorney  Cieneral  of  October  2G.  192G: 

It  was  understood  from  Mr.  Crawford  yesterday  that  Mr.  Selby  had  not 
arrived  at  the  office  and  that,  therefore,  he  had  not  had  an  opiiortunity  of  goinR 
over  the  case  with  him.  If  after  Mr.  Seii»y  arrives,  and  after  a  ((.iislderatinii  of 
what  the  evidence  expected  to  be  produced  by  tlie  Covernnient,  it  is  determined 
that,  there  is  no  evidt'nce  whicli  can  reasonably  be  I'xpected  to  support  this 
contention  of  iK'rsonal  fraud  on  the  part  of  tlie.se  otlicers,  then  it  is  diriK-tcd  that 
appropriate  steps  he  taken  to  withdraw  this  coiitentinn  likewise  so  far  as  the 
Government  is  concerned.  It  is  not  fair  to  pernut  these  alh'pitions  to  stand  at 
the  time  of  enteriniy;  ui)on  the  trial  if  we  do  not  expect  to  be  able  to  i)rove  them. 
Of  course,  if  the  evidence  to  be  adduced  is  of  such  character  that  it  will  be  a 
question  for  the  court  to  decide  whether  or  not  the  conduct  of  these  officers  in 
this  connection  does  constitute  personal  fraud  on  their  part,  then  action  as  to 
withdrawing  or  permittinji  these  allegations  to  stand  may  be  deferred  until  a 
later  stage  of  the  case. 

Did  you  confer  with  Mr.  Crawford,  or  did  he  confer  with  you,  be- 
fore making  the  amendment  withdrawinjr  those  (•har<res  of  fraud? 

Mr.  Selby.  Yes;  and  I  am  jrlad  that  you  i)roduced  that  letter.  I 
located  a  copy  of  that  letter  in  the  department  files  some  five  or  six 
months  a<ro.  That  letter  could  have  r(  ached  me  in  New  York  just 
as  easily  as  Mr.  Crawford.  I  reached  New  York  City  on  the  24th 
or  25th  of  October.  The  case  was  to  be  tried  then  on  the  2r)th  but 
went  over  the  2Tth. 

On  reaching  Mr.  Crawford's  office  on  the  2oth,  he  advised  me  that 
Mr.  Barse  had  ])honed  him  instructin*;  him  to  withdraw  all  cliar«j;es 
of  fraud  in  the  bill. 

Had  that  letter  reached  me,  there  would  have  been  a  conference 
there  with  Mr.  Crawford,  because  Mr.  Crawford  was  of  the  same 
view  that  I  was,  that  the  bill  was  good,  with  the  averments  of 
fraud  in  the  form  that  they  were. 

Some  five  or  six  days  before,  while  Mr.  Barse  had  concurred  with 
me  for  a  year  and  had  in  fact  been  chief  advisor  in  the  department 
as  to  the  conduct  of  this  case,  and  the  form  of  the  bills,  not  only  in 
New  York,  here,  and  California  but  elsewhere,  and  signed  the  very 
bills  that  were  presented,  he,  Mr.  Barse,  about  the  20th  of  October, 
191G.  five  or  six  days  before  that  letter  was  written,  between  9  o'clock 
or  10  o'clock  in  the  morning,  and  4  o'clock  in  the  afternoon,  changed 
his  viewpoint  of  the  law  of  the  case,  and  as  to  the  fraud. 

Senator  La  Foi.letti:.  Do  you  mean  Mr.  Crawford  or  Mr.  Barse? 

Mr.  Selby.  I  mean  Mr.  Barse,  Mr.  George  P.  Barse.  I  thank  you 
for  calling  my  attention  to  that.  So  that,  from  that  time,  there  were 
two  views  entertained. 

Mr.  PATTEifsoN.  I  do  not  believe  you  imderstand  my  (piestion, 
Mr.  Selby.  This  letter  does  not  refer  to  a  question  of  law  in  the  ease; 
it  merely  says  that  unless  the  Government  believes  it  has  evidence 
to  support,  charges  of  fraud,  that  it  would  not  be  fair  to  keep  it  in, 
and  that  it  should  be  withdrawn.  That  was  for  the  determination 
of  the  attorneys  in  charge  of  the  case. 

Mr.  Selby.  'That  is  it. 

Mr.  Patterson,  And  the  bill  was  amended  and  then  withdrawn. 
Was  that  because  they  did  not  feel  they  could  prove  it  ? 
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Mr.  Sei.hy.  Mr.  Crawford,  when  I  went  into  the  district  attorney's 
olKrt*  in  Nl'W  York — not  at  that  time — that  was  written  the  2(>th  of 
OctohiM-.     'I'he  case  was  then  continued. 

On  the  '2(>th  1  was  in  Xcw  Yoik.  hut  that  h'tter  was  in  Washin<:ton. 
The  case  was  then  continued  from  the  *JGlh  to  tlie  27th  of  October, 
and  then  to  the  ir>th  (hiy  of  November,  li)2G. 

I  came  back  to  Washington  on  the  forenoon,  or  left  New  York 
on  tlie  forenoon  of  tlie  liTth.  and  may  have  met  that  h*tter  on  the  way. 

1  wa>s  in  conference  in  the  Attorney  (ieneraTs  oftice  tluit  evenin<r. 
or  present  at  a  conference  that  was  hehi.  and  which  Mi'.  Walter 
teslilicd  yesterday  was  held,  but  I  never  heaid  of.  nor  saw  tliat  letter 
until  some  four  or  live  months  a^<7;  and  I  think  that  came  to  my 
notice  by  Mr.  Ko<iers  Hlin«r  it  a.s  an  exhibit  to  some  of  his  motions, 
either  out  in  Kan.>-as  or  Oklahoma  in  some  of  the  courts  there,  to 
disuiisw  the  Government'.s  bill, 

Mr.  Patterson.  You  were  present  in  New  York  durin«r  the  trial? 

Mr.  Seluv.  Yes:  if  I  had  tiiou<:lit.  and  if  I  had  ever  known  that 
there  was  any  latitude  «riven  t(j  me  to  have  any  conference  on  that 
question  witli  Mr.  Crawford,  we  ceitainly  would  have  conferreil. 

I  went  back  to  New  York  on  the  14th  of  Xovcuiber.  The  case  was 
to  be  tiied  bejrinninL^  on  the  loth.  Undoubtedly  Mr.  Crawford  over- 
looked the  letter.     It  may  not  have  come  to  his  attention. 

Mr.  Lacy  returiu'il  there  with  me.  and  at  the  time  of  reachin«r 
the  district  attorney's  office.  Mr.  Crawford  advis<>d  Mr.  Lacy  and 
myself — and  Mr.  Lacy  is  here  in  the  department  and  will  so  state — 
that  in  keepin«r  with  the  instructions  of  (ieor<re  P.  Ban^e.  over  the 
telelphone  to  him,  that  he.  Mr.  Crawford,  had  drawn  a  form  of 
withchawal  of  the  char^^es  of  fraud  and  read  it  to  us. 

Senator  WnEEi.rn.  Who  was  Mr.  Barse^ 

Mr.  JSelby.  Mr.  (jeor<re  P.  Barse  was,  up  until  some  months  aijo, 
an  attorney — a  departmental  attorney  or  special  assistant — in  tlie 
Depaitment  of  .Justice,  in  Mr.  Parmenter's  division.  He  is  now 
^enei-al  counsel  for  the  Com[>troller  of  the  Cuirency,  I  uiKh'rstand. 

Senator  La  FoLLErrE.  In  other  words,  you  unck'i-stood  from  Mr. 
Crawfoid's  statement  that  the  order  had  come  from  Washinirton  to 
Miakf  this  amcmhueut.  or  withdrawal? 

Mr.  Siyjjv.  That    is  true — i)ei-emptorily. 

Senator  La  Fcjllette.  You  did  not  understand  and  had  no  knowl- 
edge of  the  fact  that  the  Attorney  (ieneral,  in  a  letter,  had  left  the 
matter  to  th?  di.seretion  of  the  attorneys  handling;  the  case 

Mr.  Selbv.  That  is  correct. 

Senator  La  Follette.  Othci  wise.  I  take  it.  had  yt»u  been  iriven  to 
nndci'stand  that  the  judLnuent  of  the  attorneys  wa>  to  be  consulted, 
that  you  would  have  protested  ajrainst  any  withdi'awal  of  those 
chai'^es? 

Mr,  Seluv.  Mi.  Crawfoid  and  1  woidd  \\n\r  a^ici'd  that  it  sliuuhl 
fio  to  the  court  under  the  fornnd  pleadin«rs  as  they  then  stood:  and 
I  am  convinc('(l  that  Mr.  Ciawfoid  did  not  have  this  h^ttei"  brou<rht 
to  his  attention. 

After  discovcrin/j:  that  there  was  such  a  letter  i  wrote  to  .Mr. 
Crawford  to  see  if  his  files  thsclosed  the  receipt  of  such  a  letter, 
and  he  advi.sed  me  that  in  e\aminin<;  his  records,  he  found  there 
was  a  letter  transmitted  of  that  ty[)e. 
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Senator  La  Foixette.  But  Mr.  Crawford  did  not  have  knowledj^e 
of  that  letter  at  (lie  time  that  he  made  this  motion  of  withdrawal;' 

Mr.  Sklhy.  I  am  convinced  that  is  true.  Senator  La  FoUctte;  and 
Mr.  Crawford  announced  to  me,  and  later  to  Mr.  Lacy  and  myself, 
that  he  had  been  instructed  by  telephone  from  (ieorge  P.  Barse, 
liandlin<r  the  case  in  tiie  department — and  Mr.  Barse  had  generally 
handled  the  case — to  withdraw  those  char<^es. 

Senator  La  Follette.  Have  you  ever  discussed  the  matter  with 
Mr.  Barse  since  that  time  to  ascertain  u])(m  what  authority  he  based 
those  telephonic  instrui-tions  to  Mr.  Crawford^ 

Mr.  Selby.  I  did  have  a  conversation  with  Mr.  Barse  following 
his  change  of  view  on  the  law. 

Senator  La  Follette.  I  assume  that  he  did  not  offer  as  a  justifi- 
cation the  letter  just  referred  to,  signed  by  the  Attorney  (ieneral. 

Mr.  Selby.  Is  that  signed  by  the  Attorney  General,  or  does  it 
purport  to  be  signed  by  Mr.  Parmenter? 

Mv.  Patterson.  That  is  signed  by  John  G.  Sargent,  Attorney 
General,  and  is  addressed  to  Mr.  P2mory  R.  Buckner.  United  States 
attorney;  and  I  understand  Mr.  Crawford  is  one  of  the  assistants 
in  his  office. 

Mr.  Selby.  That  is  correct;  and  handled  the  cases  there.  I  am 
convinced,  if  Mr.  Crawford  had  had  that  letter  brought  to  his  at- 
tention, tliat  when  Mr.  Lacy  and  I  were  brought  before  him  he 
would  have  done  as  that  letter  suggested,  held  a  conference  with 
us  to  determine  whether  or  not  the  charges  of  fraud  should  go  to 
the  court.  His  advice  was  on  both  occasions,  first  by  myself,  and 
then  next  with  Mr.  Lacy,  that  he  had  received  peremptor}'  instruc- 
tions— he  did  not  use  the  word  '"  peremptory,''  but  said  he  had  been 
instructed  from  the  Attorney  General's  office  by  Mr.  Barse — to  with- 
draw tlie  charges  and  to  dictate  a  witlidrawal  of  all  charges  of  fraud 
in  the  bill  before  going  into  trial. 

Senatf)r  La  Follefie.  The  letter  signed  by  the  Attorney  General 
had  nothing  to  do,  then,  with  this  withdrawal  of  these  charges? 

Mr.  Selby.  Not  a  thing  in  the  world,  so  far  as  I  know. 

Senator  La  Folleite.  And  the  withdrawal  was  made  ui)on  tele- 
])honic  instruction  by  Mr.  Barse? 

Mr.  Selby.  That  is  it. 

Senator  La  Follette.  To  Mr.  Crawford 

Mr.  Selby.  That  is  right. 

Senator  La  P'ollette.  Now,  I  a.sk  you  again,  have  you  ever  dis- 
cussed with  Mr.  Barse  the  source  of  his  authority  for' giving  those 
telephonic  instructions  to  Mr.  Crawford? 

Mr.  Seijjy.  No.  When  I  came  back  on  the  27th  I  did  not  see 
Barse.  I  went  then  back  to  Oklahoma — got  ready  and  came  back 
here  on  the  12tli  of  November — came  here  on  the  lltii  or  12th  of 
Noveml)er,  and  did  not  discuss  and  expre.^s  my  views  with  reference  to 
the  situation.  I  knew  just  how  it  did  occur,  without  a  discussion,  if 
you  would  care  to  hear  it. 

Senator  La  Follette.  I  am  very  anxious  to  find  out,  if  you 
know,  why  Mr.  Barse  changed  his  view  of  the  law  and  the  facts,  as 
you  say,  between  10  o'clock  in  the  morning  and  4  o'clock  in  the 
afternoon  of  a  certain  day. 

Mr.  Selby.  On  the  20t'h  dav  of  October,  I  think,  li)2G — that  is 
1926,  is  it  not  ? 
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Mr,  Patterson.  Yes. 

Senator  La  Follkite.  Ho  had  held  office  substantially,  as  yon  had. 
for  months  ])reviou.s  ^ 

Mr.  Selry.  a  year  or  more. 

Mr.  Ko(iKRs.  Would  it  not  appear  from  the  report  ? 

Senator  La  Follettk.  Just  let  the  witness  answer  my  question. 

Mi-.  K(i(jehs.  I  would  make  the  sutrjrestion  that  Mr.  liarse  is 
availaljle. 

Senator  La  Foi.letti:.  All  ri;.dit.  I  have  asked  this  witness  a 
question  and.  with  your  kind  pcniiission.  he  will  answer  it. 

Mr,   KooERS.  I  be«r  your  pardon. 

Mr.  Selby.  Just  a  few  days  before  the  ease  was  to  be  tried  in 
New  York — fir.st  set  for  the  25th  of  October,  then  pas.sed  two  days — 
I  had  come  up  j^-eparatory  to  froin<r  to  New  York.  The  Department 
of  the  Interior  was  i>ressin*j:  for  an  (tpinion  that  would  sustain  them — 
an  opinion  from  the  Dei)artment  of  Justice  tiiat  woultl  sustain  them — 
in  makinjr  distribution  of  funds  to  the  Indians,  saying  that  (jur 
New  York  bill  was  interfering;  with  them,  because  we  weiv  (|ue.-iion- 
ing  the  authority  of  the  Secretary  of  the  Interior  to  nuike  distribu- 
tions to  incompetent  and  minor  Indians,  i«rnorin<r  the  "ruardians. 

Mr,  Barse  and  I  had  been  called  upon  to  submit  a  brief  on  that 
question  to  the  Attorney  General.  I  had  prepared  a  brief,  and  it 
was  submitted,  which  proceeded  on  the  theory  that  as  to  an  incom- 
petent or  minor  Indian  under  <ruardiansiiip,  if  the  Secretary  desired 
to  retain  the  restrictions  he  could  do  so.  notwithstaiidinij  the  <:uard- 
ian.  but  if  he  removed  the  restrictions  on  the  fund — that  is.  released 
it — that  he  .should  release  it  to  the  guardian  under  the  State  law,  to 
be  expended  for  the  w-ard, 

Mr.  Barse  and  I  were  in  accord  all  of  the  months  on  the  proposi- 
tion that  that  was  the  course  that  the  law  required — that  the  Secre- 
tary's authority  was  to  withhold  the  funds  under  the  restrictions  so 
long,  and  under  his  discretion,  as  he  would  say.  but  that  when  it 
came  to  disbursing  funds.  Congress  had  created  another  agency — 
that  is.  the  county  courts  of  Oklahoma,  by  this  same  law  I  read  this 
morning — and  through  that  agency  tiie  Secretary  would  release  any 
funds,  and  they  should  be  expended  for  the  benefit  of  the  Indian 
by  that  other  agency;  and  the  Supreme  Court  of  the  United  States 
had  declared  that  that  State  agency,  the  county  court,  and  the  laws 
of  the  States  were  mere  acts  of  Congress,  and  those  laws  could  be 
set  aside  or  changed  l)y  act  of  Congress  any  minute. 

Mr.  Baise  and  I  had  lK»en  in  accord  on  that,  and  we  had  so 
announced  to  the  Attorney  (ienei'al  on  Monday  morning.  1  think, 
October  '20 — it  umy  have  Ixh'U  a  day  later,  but  that  is  nearly  aciurate. 
Mr.  Barse  and  1  had,  in  the  presence  of  two  attorneys  in  the 
department — fjne  was  Mr,  A.  B.  Cochran,  he  appears  in  the  Bar- 
nett  case,  and  was  going  to  New  York,  and  happened  to  be  here,  and 
in  the  presence  of  another  attorney  whose  name  I  just  do  not  rei-all. 
but  who  happened  to  be  j)resent — discu.v.M'd  again  this  (|ueslion.  and 
we  said  that  that  aftei'uoon  we  would  draw  our  opinion  to  submit  to 
tlie  AttoiiH'V  (ieueral  that  the  See  relaiv  can  do  no  such  thing. 

A\'e  discussed  it  for  an  hour  that  morning.  Mr.  Barse  ad\ised 
that  he  had  an  ap|)ointment  at  11.  and  that  W(>  would  draw  the 
opinion  or  memorandum  alioul  'A  or  4.  At  'A  oi-  4  Mr.  Harse  rdurnrd 
and  he  said : 
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We  will  go  and  dniw  the  dpinion. 

Just  prior  to  be^innin<;  he  said : 

I  have  been  just  thinking  thinking  ovei*  this  a  little,  and  I  will  dictatf  what 
I  have  in  mind,  and  tlien  when  I  liave  dictated  it,  you  make  any  suggestions 
you  want  to. 

But  he  started  out  on  the  other  side  of  the  case,  and  he  had  gone 
but  a  little  while  until  I  discovered  that  he  had  jumped  over  the 
fence,  so  to  speak.  After  he  had  concluded  I  then  said  to  Mr. 
Barse : 

I  can  not  travel  with  you  a  ininule  on  that  theory.  When  did  ynu  change 
your  niindV 

He  stated : 

I  just  got  to  thinking  over  this  thing,  and — 
he  said, 
in  fact,  I  thought  over  it  over  Sunday,  and  I — I — I  think  that  I  was  wrong. 

I  said : 

Mr.  Barse,  for  over  a  year  you  have  had  an  opinion  the  other  way  and. 
believing  you  were  wrong,  over  Sunday  changed  your  mind;  it  is  evident  to 
me  that  you  had  not  a  sutficient  understanding  and  your  research  during  the 
entire  year  before  was  not  such  as  to  justify  you  in  knowing  now  whether  you 
were  wrong  then  or  right  now.  Now,  let  us  sit  down  and  go  over  these  legal 
propositions.  I  will  draw  a  memorandum  in  addition  to  the  brief  that  I  have 
alread.v  i)resented  to  tlie  Attorney  General.  We  will  thresh  it  out  and  see 
now  again  whether  you  are  right  or  wrong. 

He  assured  me  that  he  would.  So  the  next  day  I  inquired  of  him 
if  his  memorandum  was  in  shape.  I  had  submitted  him  mine  and 
a  copy.  The  second  evening  it  liappened  that  Mr.  Cochran  was 
l)resent  in  tlie  department  at  the  close  of  hours,  and  I  asked  Mr. 
Barse  if  he  was  then  ready  with  his  memorandum  so  that  we  could, 
in  agreement,  or  in  accord  with  our  understanding,  sit  dow^n  and  go 
over  the  matter  again.     And  he  said : 

Well,  by  the  way,  I  sent  yours  up  to  the  Attorney  General,  and  I  sent  mine 
also. 

I  used  some  language  that  likely  would  not  be  just  appropriate 
here.     At  any  rate,  I  expressed  my  view  of  it. 

Senator  La  Follette.  I  did  not  mean  to  interrupt  you,  Solicitor 
Patterson. 

Mr.  Patterson.  That  is  all  right.  Senator.  You  say  that  you 
believed  Mr.  Barse  changed  his  mind  betw^een  9  o'clock  in  the  morn- 
ing and  4  o'clock  in  the  afternoon.  Now,  what  day  w'as  it  this 
happened  ? 

Mr.  Selby.  My  recollection  now  is  that  it  seems  to  me  that  Wednes- 
day was  the  22d  of  October — it  may  be  Thursday  was  the  22d.  It 
was  on  the  Monday  morning  preceding  the  22d  of  October.  I  recall 
that.     Mr.  Parmenter  had  gone  west.     He  was  not  there. 

Senator  Thomas.  Why  do  you  think  Mr.  Barse  changed  his  mind  ( 

Mr.  Selby.  Because  he  said  so;  and  he  admitted  it  in  the  presence 
of  Mr.  Cochran. 

Senator  Thomas.  What  influence  do  you  tliink  was  exerted  upon 
Mr.  Barse  to  cause  him  to  change  his  opinion  ? 

Mr.  Selby.  You  can  guess  at  that  as  well  as  I  could. 
26465— 29— PT  3 16 


117U     SLKVEV   OF    CONDITIONS   OF    INDIANS    IN    UNITED   ••sTATES 

Senator  Thomas.  You  have  liad  very  positive  opinions  here  about 
all  those  transactions,  and  I  th()ii«rht  you  nii<rht  have  some  opinion 
nboiit  that. 

Mr.  Sklby.  Xo.  You  liave  known  nie  2H  years.  You  do  not  think 
that. 

Senator  Thomas.  I  still  think  you  have  some  opinion,  but  I  doubt 
if  I  can  make  vou  express  it. 

I^Ir.  Selby.  \Vell,  I  am  here  to  state  facts  about  this  case. 

Senator  Tho.mas.  Strike  that  out. 

Mr.  Selby.  I  am  not  concerned  with  expressing  opinions,  but  I  am 
concerned  with  facts. 

Senator  Wiikelkh.  Do  you  know  wjiethcr  he  had  a  conference  with 
anybody  in  the  Depnitnienl  of  the  Interioi-^ 

^Ir.  Sklby.  I  only  know  that  he  ^aid.  "I  have  an  enj^a«;ement  an«l 
I  will  be  back  here  at  3  or  4  o'clock." 

Senator  Wheeler.  You  did  not  know,  however,  that  the  Depart- 
ment of  the  Interior  was  doin<r  everythinjr  it  could  to  «ret  him  to 
reverse  his  opinion  ? 

Mr.  Selby.  I  did  not  know  that  they  wire  doinjj:  what  they  could 
to  <ret  him  to  reverse  his  ojiinioii.  but  I  knew  that  f(U-  a  year  and  a 
half  they  were  pressinfr.  and  Hiihtiuir,  and  everythin<j;  el>e.  to  «ret  the 
Department  of  Justice lo  take  the  other  view  of  tlu'  situatirin. 

Senator  'J'homas.  Did  they  work  on  you  an}' i' 

Mr.  Seijjy.  Xo;  you  bet  not.    X'^o,  sir. 

Mr.  PArrERsoN.  Mr.  Selby,  when  you  referred  to  an  attempt  to 
<j;et  the  Department  of  Justice  to  chang:e  its  view  of  the  situation, 
I  take  it  you  only  referred  to  the  i)osition  of  the  Dci)artment  of 
Justice  with  reference  to  the  construction  of  the  law. 

Mr.  SEUiY.  Of  the  law. 

Mr.  PA'rrKRsox.  Of  amendin«r  the  refrulaiions:  that  i^  all  there 
was  in  this  thin<r.  was  it  not  ( 

Mr.  Selby.  'JMiat  is  true.  Well,  I  do  not  know.  When  they  ^ot 
an  opinion  that  the  Secretary-  was  authorized  to  do  that  they  had 
not  seemed  satisfied. 

Senator  AVin;ELi:K.  Likewise  it  was  apparent  from  this  corre- 
spondence that  they  weie  wantinjx  Mr.  lluirhes  to  be  employed  in  the 
case  to  use  his  influence  with  the  Department  of  Justice  a>^  well  as 
to  lend  difrnity  to  the  case. 

Mr.  Selby.  Yes.  Xow,  my  view  of  that  amende<l  ri',i:ulation  was 
this,  that  if  (\)n«rress  had  not  authoii/cd  any  such  rej^ulation  that 
the  Secretary  could  not  nud<e  a  rejridatiou  etfective  as  a  law  to  .unnnl 
himself  that  would  be  sustained  by  the  law. 

Ml".  Patterso.v.  I  do  not  care  to  enter  into  that  discu«-sioii. 

Mr.  Selby.  I  did  not  ."^ce  that  that  regulation  ad(h'd  anythinir  to  or 
chan<red  the  situation  in  any  way. 

Mr.  Paiikkson.  I  am  just  <j:ettin<r  at  the  fact  that  when  you  used 
the  woi'd  "situation"  that  the  i-eal  ditlej-ence  of  opinion  was  on 
the  ri<rht  to  amend  those  regulations.  'I'hat  was  tlie  opinion  that 
had  been  discussed  between  the  two  departments. 

Mr.  Selby.  The  fact  of  it  is  that  the  only  piirp<»se  would  he  to 
have  somethin«r  in  the  nature  of  an  odicial  reco^^nition  from  the  Dc- 
pai'tment  (»f  Justice  that  the  Secretary  was  authoi'i/ed  to  make  a 
disjjosition  <d'  Harnett's  ^ifts. 
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Mr.  Pattkrson.  That  would  apply  i'<|nally  to  all  other  Indian 
f^iiardians. 

Scnatoi-  Wheeler.  An  executive  session  of  the  Senate  has  just 
been  called  and  we  will  have  to  go.  I  am  jroinj;  to  recjuest  that  Mr. 
Mitchell  be  called,  and  that  Mr.  Parmenter  be  called,  and  that  the 
Attorney  General  be  called. 

Senator  La  FoLLE^rE.  And  this  Mr.  Baise.  who  has  been  mcn- 
tioned  here,  I  think,  shoidd  be  called  also. 

Senator  AVheeij^r.  Yes. 

Senator  Thomas.  It  is  understood  that  Mr.  Seli)y  will  jjrodiice 
the  two  tele<;rams. 

Mr.  La  Foij.ette.  Yes. 

The  CHAimiAN.  At  what  time  do  you  want  tliese  witnesses  iiere? 

Senator  Wheeler.  I  will  not  be  alile  to  be  here  to-moi'i-ow  morn- 
in<r.     I  can  be  here  to-morrow  afternoon  at  2  o'clock. 

Senator  La  Follette.  The  committee  has  not  finished  with  Mr, 
Selby.     Mr.  Patterson,  you  will  want  JVIr.  Selby,  will  you  n(jt  ^ 

Mr.  Patterson.  You  will  be  back,  I  take  it  ? 

Mr.  Selby.  Yes.     Could  you  conclude  m}'  te.stimony  to-morrow^ 

Senator  Pixe.  Mr.  Chairman. 

The  CHAuniAX.  Senator  Pine. 

Senator  Pine.  T  desire  to  refer  to  the  specific  char<;es  made  by 
Commissioner  Bui"ke  ^'e.sterday  against  me.    ^ 

I  want  to  deny  that  there  is  a  consjiiracy  in  wliich  I  am  takinjj: 
part  to  destroy  Mr.  Btnke  and  the  Bureau  of  Indian  Affairs.  I 
have  never  had  any  desire,  and  I  do  not  now  have  any  desire,  to 
destroy  Mr.  Burke,  and  I  now  demand  that  Mr.  Burke  take  the  stand 
and  prove  his  charoes.  or  withdraw  them. 

The  Chairman.  You  mean  at  the  jMcsent  tim;*^ 

Senator  Pine.  As  soon  as  it  is  i)()ssible  to  do  it. 

Senator  Wheeler.  AVe  can  not  do  it  ri<rht  now.  becau,se  we  have 
got  to  get  down  to  the  executive  session. 

The  Chairman.  The  committee  will  take  a  recess  until  we  can  get 
back  from  the  executive  session. 

(Thereupon  a  short  recess  was  taken,  at  the  expiration  of  which 
the  following  proceedings  were  liad :) 

Senator  Pine.  I  desire  to  add  to  the  statement  I  made  ju.st  before 
we  recessed  that  for  some  time  I  have  been  of  the  rpiite  definite 
oj)inion  tliat  Mi-.  Burke  shoidd  no  longer  be  Commissioner  of  Indian 
AH'airs,  and  I  have  expressed  that  opinion  to  many  people.  That 
is  all  I  care  to  say. 

Tiie  Chairman.  Mr.  Patterson,  you  may  continue  youi-  examina- 
tion of  the  wdtness. 

]Mr.  Pattpirson.  Could  you  tell  m(>  where  I  left  off? 

Mr.  Selry.  AVe  were  discussing  the  letter  of  the  20th  of  October. 

Senator  AVheeleij.  In  view  of  the  request  of  Senator  Pine,  do  you 
not  think  it  sl)ould  be  acted  uj^on  ^ 

Senator  Pine.  I  think  we  should  proceed  with  that  matter. 

Conuni.ssioner  Burke.  Mr.  Chairman,  do  you  want  a  statement 
from  me? 

The  Chairman,  If  we  are  to  proceed  with  that  matter  I  presume 
you  better  be  sworn  a^  a  witness. 
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Commissioner  Burke.  Mr.  Chairman.  I  desire  to  make  a  statement 

if  yoM  arc  <roin<:  to  take  this  matter  up. 

'Die  CiiAiH.MAN.  Very  well. 

COininissioncr  Hikke.  And  that  is  this,  that  I  made  the  statement 
that  1  made  yeterday  believing  that  I  was  fully  justified  in  makinj; 
it;  and  1  expett  to  he  able,  before  this  hearinjr  roneludes.  to  satisfy 
this  eommittee  that  1  was  justified  in  makin<r  it;  ijut  if  I  am  to  «5o 
into  it  at  this  time 

The  Chairman.  You  are  not  prepared,  then,  to  *ro  ahead? 

Commissioner  Bi  rke.  I  am  not  prepared  to  submit  the  testimony 
that  1  will  submit  later  foi-  the  consideration  of  the  (••►mmittee  to 
justify  the  statement. 

Jlie  Chairman.  When,  oi"  aijout  how  soon,  will  you  be  able  to 
present  youi-  e^•i(U'nce^ 

Commissioner  Bi  rke.  I  can  present  it  within  a  few  days.  I  will 
have  to  send  to  Oklahoma  for  evidence,  and  a.s,semble  matter  that  I 
have  there.  I  am  prepared,  as  I  say.  if  jriven  time,  to  justify  the 
stntfment  that  I  made. 

Senator  Whkki.kr.  Of  course.  Mr.  Chairman,  this  is  a  serious 
char<jre  that  he  has  made  a<rainst  Senator  Pine,  and  it  is  a  reflection 
a<rain>t  the  coimnittee  itself,  and  I  feel  that  it  should  be  disposed 
of.  I  do  not  think  a  statement  of  that  kind  should  have  been  made 
imtil  such  time  as  he  was  imnu'diately  willin<r  to  prove  it. 

Commissioner  Burke.  Mr.  Chairman  and  <rentlemen.  it  seemed  to 
me  in  in  the  face  of  the  record  that  was  made  yesterday  morninj;, 
which  certainly  involved  me  and  my  reputation,  and  my  official 
intei^rity.  that  it  was  time  that  I  did  say  somethin<r  that  Avould  brinn: 
to  the  attention  of  this  committee  the  idea  that  i)erlKij)s  I  was  bein^ 
pro.secuted;  and  I  think  I  can  show  to  thi,s  committee  that  that  is  the 
case  before  it  concludes  its  invest i<ration. 

Senator  La  Follette.  Mr.  Chairman.  I  ap:ree  with  Senator 
Wheeler,  that  the  commissioner  has  made  a  serious  charge  ajrainst 
a  member  of  this  committee.  He  has  charged  him  with  a  conspiracy 
to  destroy  the  commissioner  and  the  Bureau  of  Indian  Affairs. 

Senator  Whkkler.  It  is  a  criminal  char<re.  of  couise. 

Senator  La  Follette.  And  it  does  seem  to  me  that  it  is.  in  all 
frankness.  Mr.  Burke,  an  injustice  to  the  Senator  a«rainst  whom 
you  have  made  these  char<res.  to  sjjread  them  ui)on  the  record,  and 
then,  when  he  demands  that  they  either  be  proven  or  withdrawn,  that 
you  make  the  statement  that  at  some  time  durin<r  the  course  of  these 
hearinjjfs  you  will  produce  evidence  which  you  think  will  substantiate 
or  justify  those  charges. 

In  fairness  to  Senafoi-  Pine  I  do  not  think  he  should  be  under  the 
necessity  of  resting'  with  those  charges  spread  uj)on  the  record.  I 
think  it  incinnbent  \\\)(m  you  to  |)roduce  your  evidence  in  sujjport 
of  that  chiir^ic  forthwith;  and  if  it  is  necessary  for  you  to  «n't  any 
witnesses  fiom  Oklahonui.  or  elsewhere,  .so  far  as  I  am  concerned 
as  a  member  of  this  committee  I  will  be  ;j:lad  to  move  that  you  be 
^iven  the  assistance  of  the  committee  in  the  issuam-e  of  anv  sub- 
p(enas  which  you  desire  to  have  issued.  But  I  reiterate  that  t  think 
if  woidd  be  a  «rrave  injustice  to  the  Senator,  a  member  of  this  com- 
mittee, that  he  shoidd  be  i-ecjuii-i'd  to  have  thesi'  char«2:es  spi-ead 
upon  the  record,  and  that  at  some  indefinite  date  you  pro«luce  what 
you  <laini  will  be  evidence  to  supp(»it  those  I'harges. 
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In  order  t(»  l)rin<r  the  matter  to  a  head,  Mr.  Cliaiiinan.  T  move 
tliat  it  is  the  sense  of  this  eomniitfee  tliat  Commissioner  liiirke  pro- 
duce any  evidence  that  he  may  have,  or  which  he  may  know  exists, 
to  substantiate  the  serious  charfje  whicli  he  has  made  against  a  mem- 
ber of  til  is  committee;  and  that  it  be  the  further  sense  of  this  com- 
mittee that  that  evidence  be  produced  forthwith. 

Commissioner  Bukke.  That  is.  I  understand  the  Senatoi  t<»  say 
that  he  asks  me  to  submit  it  now.  at  4  o'clock  in  the  afternoon  ^ 

Senator  La  Ftn.LETTE.  No;  I  do  not  ask  you  to  sul)mit  it  now.  I 
ask  you  to  submit  it  as  soon  as  it  is  physically  possible  for  you  to 
produce  any  witnesses  that  you  desire  to  call,  or  to  assemble  any 
documents  which  you  may  have  to  support  this  charge. 

As  a  matter  of  fact  I  think  that  you  shoidd  not  have  spread  tliat 
charge  upon  the  record  until  you  had  those  documents  and  your 
witnesses  here  to  substantiate  it.  because,  as  you  well  know,  the 
•charg^e  which  you  made  in  public  before  this  committee  has  been 
carried  out  over  tlie  country.  It  has  been  reported  in  the  press,  and 
it  is  an  injustice,  in  my  judgment,  to  Senator  Pine,  that  he  should 
have  to  wait  now  until  you  assemble  such  evidence  as  you  may  have 
to  substantiate  it. 

When  I  use  the  term  "  forthwith  "  I  use  it  as  expressin<j:  the  sense 
of  this  committee  that  you  <>ather  that  evidence  and  i)resent  it  to 
this  conunittee  as  ?oon  as  it  is  physically  possible  to  produce  the 
evidence  and  the  documents. 

Conunissioner  Burke.  I  am  pei-fectly  willing  to  submit  to  the  will 
of  the  committee,  but  I  insist  that  I  will  have  to  have  some  time.  I 
was  taken  here  yesterday  by  surprise. 

Senator  La  Follette.  How  much  time  do  you  want.  Mr.  Burke? 

Senator  Wheeler.  Do  you  want  the  balance  of  this  week  ^ 

Senator  La  FoLLErrE.  AVill  you  be  ready  to  proceed  on  Monday? 

Commissioner  Burke.  I  think  so:  yes,  sir. 

Mr.  Patterson.  You  do  not  know:  vou  better  get  voiu"  witnesses 
first. 

Commissioner  Burke.  I  will  do  so  if  I  can. 

Senator  Wheeler.  I  take  it  your  witnesses  can  be  subpoenaed  by 
telegram. 

Commissioner  Burke.  I  will  do  it  as  early  as  I  can.  and  1  will  try 
to  do  it  by  the  first  of  next  week. 

Senator  La  Follette.  That  would  be  satisfactory  to  me  if  it  would 
be  to  Senator  Pine. 

Senator  Pixe.  It  is  not  satisfactory.    I  agree  to  it.  however. 

Commissioner  Blt^ke.  Then  it  is  understood.  Mr.  Chairman,  that 
if  I  desire  to  have  subptenaes  issued  for  such  witnesses.  I  may  do  so, 
to  be  here  Monday. 

Senator  Wheeler.  Yes.  I  think  that  the  commissioner  should  be 
directed  to  give  us  a  list  of  the  names  of  the  witnesses  that  he  pro- 
poses to  call  in  Oklahoma  at  this  time. 

Cc)mmissioner  Burke.  I  am  not  prepared  to  do  that.  Senator. 

Senator  Wheeler.  Why  not,  Mr.  Commissioner? 

Commissioner  Burke.  I  have  not  had  time  to  prepare  my  facts.  I 
need  a  little  time.    I  do  not  know  just  who  I  want  to  summon. 

The  Chairman.  Do  you  know  about  how  many  witnesses  you  will 
want  to  summon? 
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Commissioner  Burkk.  I  <lo  ii(»t  think  there  will  be  very  many. 
Senator. 

The  Chairman.  How  many  would  there  be,  approximatelv.  do  vou 
thinks 

Commissioner  Burke.  It  may  not  be  more  than  three  or  four:  it 
may  be  not  moic  than  two  or  three. 

The  CiiAiR.MAN.  Di<l  you  include  in  your  motion  the  statement 
that  we  should  subpiena  witnesses  for  the  commissioner? 

Senator  La  Folleite.  Yes.  I  think  that  tlie  committee  would  be 
perfectly  willing  to  do  that.  AVe  want  to  jret  to  the  bottom  of  this 
matter. 

The  Chairman.  With  the  understanding:  that  it  will  not  be  more 
than  some  three  or  four  witnesses. 

Commissioner  Bikke.  1  do  not  think  it  shoukl  bi'  nuue  than  that. 
Senator. 

Senator  La  Folleite.  I  think  the  committee  should  be  liberal  in 
subpoenain</  witnesses  for  him. 

Senator  Wheeler.  Yes.  Let  him  subpa^na  all  the  witnesses  he 
wants  to. 

Commissioner  Bikke.  I  will  not  subpoena  any  unnecessary  wit- 
nesses, Mr.  Chaiinian. 

The  Chairman.  The  conunittee  have  heard  the  motion  of  the  Sen- 
ator from  AVisconsin.     Those  in  favoi-  will  say  aye, 
(Those  in  favor  voted  aye.) 

The  CHAn{MA,N.  Those  opposed  will  indicate  by  the  same  ^ijin. 
(There  was  no  response.) 
The  Chairman.  Tlie  motion  prevails. 

Mr.  Collier.  Mr.  Chairman,  may  1  say  a  word  as  a  matter  of 
jKM'sonal  ))rivile^^e  ^ 

The  Chairman.  You  may. 

Mr.  Collier.  The  commissioner  did  me  the  honor  yestenhiy  to 
name  me  as  some  kind  of  a  conspirator,  presumably  a  fellow  con- 
spirator with  Senatoi-  Pine.  Inasnuich  as  I  represt-nt  a  respectable 
organization,  and  appear  continually  before  this  committee,  it  seems 
fair  that  I  here,  in  the  presence  of  this  committee.  i-e(jue.-t  Commis- 
sioner liurke  to  pi(»(hice  the  evidence  that  L  too.  am  enL^a«:ed  in  a 
consi)ii-acy.  criminal  or  otherwise,  such  as  he  described. 

'I'hi'    Chairman.   I    niiiiht    ask    the    commissionei-    if    the    chai'«;es 
a«j:ainst  Mr.  Collier  and  the  others  wilj  be  taken  up  at  the  same  time. 
Conuuissioner  Burke.  To  a  certain  extent  I  presume  they  would  bi'. 
The  Chairman.  I  think  in  view  of  the  charjres  that   he  made,  it 
would  l)e  well  to  have  them  taken  care  of  as  soon  as  possible. 
Commissioner  Burke.   I  will  do  so  as  soon  as  I  can. 
'i'he  Chairman.   .Mi-.  Patleison.  you  may  proceed. 
.Ml'.  I*A'rri:i:soN.   I  think  they  were  talkiii<r  about  the  Hai">e  opinion, 
and    I    tliiidv.    Mr.    Seli)y.   you    have   told    me   the   date,   biu    1    have 
for<fotten  it. 

.Mi-.  Selhv.  October  1^*J,  I  think,  is  the  date.  .\o;  that  is  the  'Jtith 
of  October. 

Mr.  PA'i'rERSoN.  Yes;  the  date  of  the  letter,  but  when  you  had 
llie  conference  here  in  Washin<rton. 

Mr.  Selhy.   It  was  on  a  .Momlay.     1  think  it  was  the  JOth  or  'Jl>t 

of  October.      It  was  on  Monday  of  that  week 

Mr,  Patterson,  At  that  «<>nference 
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Mr.  Selby.  Tliat  is  ti-iic. 

Mr.  Patterson.  Who  was  in  it  ? 

Mr.  Selby.  Mi-.  A.  ]i.  Cochran,  and  I  can  not  tliink  of  the  other 
jrentlonian's  name.  lie  is  an  attorney  tliere.  a  stout  man.  Do  you 
liappen  to  know  him? 

Senator  Thomas.  It  was  not  Grover  Wahnsley? 

Mr.  Selby.  No.     He  is  quite  a  prominent  hiwver. 

Senator  Thomas.  Charlie  Carswell? 

Mr.  Selby.  Xo,  no.     I  know  Carswell. 

Senator  Thomas.  It  was  not  P'all? 

The  Chairman.  S])eak  a  little  louder,  pjease. 

Mr.  Patterson.  He  is  tryin<r  to  j-eeall 

Mr.  Selby.  I  am  tryinj;  to  recall  the  name  of  the  other  person  who 
was  present,  but  I  can  not  right  at  this  time. 

The  Chairman.  All  ri<rht. 

Mr.  PATTi:RSON.  Was  ^Mr.  Cochran  an  attorney  in  the  cases? 

Mr.  Selby.  That  is  right. 

Mr.  Patterson.  What  cases  was  he  in  ? 

Mr.  Selby.  In  the  New  York  case.  Mr.  Cochran  represented 
Bailev.  one  of  the  attorneys:  and  in  the  District  case  he  represents 
Mr.  Bailey. 

Mr.  Patterson.  And  the  Barse  memorandum  that  has  been  re- 
ferred to  as  an  opinion  is  dated  October  20.  1926,  according:  to  the 
copy  I  have  here.  It  is  rather  ^in  extended  memorandum  of  10 
pages. 

Mr.  Selby.  That  is  right, 

Mr.  Patterson.  So  that  that  could  hardly  have  been  pre])ared 
between  9  o'clock  in  the  morning  and  4  o'clock  in  the  afternoon  as  a 
change  of  o})inion,  do  you  think? 

Mr.  Selby.  On  Monday  morning  we  had  the  discussion,  and  were 
to  meet  in  the  afternoon.  At  3  or  4  o'clock  we  met.  Mr.  Bai-se  then 
dictated  his  opinion  while  I  was  present,  as  I  have  related,  but  it 
was  two  or  three  days  being  gotten  out.  He  told  me  from  time  to 
time  that  he  was  making  some  changes,  and  for  that  reason  it  was 
somewhat  delayed.     I  do  not  know  what  date  he  affixed  to  it. 

Mr.  Patterson.  Getting  back  to  the  amendment  in  New  York,  am 
I  to  understand,  and  is  the  committee  to  understand,  that  you  had 
no  knowledge,  at  the  time  the  amendment  was  nuide,  of  the  instruc- 
tions of»the  Attorney  General? 

Mr.  Selby.  Tliat  is  right.  I  reached  New  York,  I  think,  on 
the  25th  of  October  and  made  an  appointment  at  3  to  go  to  Mr. 
Crawford's  office  in  the  district  attorney's  office,  and  went  up  there. 
I  think,  that  afternoon;  and  at  that  time  he  told  me  he  was  advised 
of  the  telephonic  instructions  from  Mr.  Barse.  The  day  before  I 
had  been  in  Philadelphia :  and  the  day  before  that  I  had  left  Wash- 
ington. 

Mr.  Patterson.  And  you  do  not  think  Crawford  knew  it  either. 

Mr.  Selby.  Mr.  Crawford  advised  that  he  had  had  the  instructions 
to 

Mr.  Patterson.  No,  I  am  referring  to  the  letter  from  the  Attorney 
General. 

Mr.  Selby.  That  I  do  not  know.  I  should  think  he  had  not  had 
it  called  to  his  attention. 
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Senator  La  Fou^ErrE.  As  a  matter  of  fact,  just  to  clear  up  the 
record,  Mr.  Crawford  told  you  that  he  was  takinjr  this  action  as  a 
result  of  a  telephone  conversation  with  Mr.  liarsc.  He  niatle  no 
mention  of  any  lettci'.  did  lie^ 

Mr.  SixHV.  And  so  toll  I  Mr.  Walter,  anil  I  n-call  nctw.  it  was  the 
occasion  of  Mr.  Waltei-  wisliin<r  to  come  hack  to  Washin^'ton  that 
ni^ht.  as  he  testified  yesterday,  to  confer  with  the  Attorney  General; 
and  the  fact  of  the  matter  is  we  all  came  back  togethei".  That  was  on 
the  27lh.  This  letter  was  the  2Gth,  and  I  do  not  suppose  it  go  out  of 
the  department  an^l  got  to  New  York  the  next  morning  in  time  to 
catch  us. 

Mr.  P.\TTERS(»N.  When  was  the  amendment  made? 

Mr.  Selhy.  The  ne.xt  day,  of  course,  before  leaving  New  York. 
That  morning  the  ( ase  was  passed  until  November  l'>.  I  came  back 
and  went  to  Oklahoma,  came  back  here  and  then  went  to  Nj'w  York, 
reaching  there,  1  think,  the  14th.  Mr.  Lacy  notified  me — I  had  told 
Mr.  Lacy,  and  in  fact  he  had  been  advised  of  it.  He  had  been  in 
Mis.souri,  and  came  back  to  be  with  me  in  New  York. 

So  when  we  went  to  Mr.  Crawford's  office  together,  I  think  the 
14th  of  November,  the  case  to  be  tried  the  next  morning,  Mi\  Craw- 
iord  had  th'awn  the  withdrawal  and  submitted  it  to  us.  It  was 
jncpared  by  Mr.  Crawford,  and  he  said  also  theie  to  Mr.  Lacy- 
Mr.  Lacy  was  there — that  Mr.  liarse  had  instructed  him  to  withdraw 
the  charges;  that  Mr.  Barse  had  instructed  that  the  Attorney  (jeneral 
directed  that  the  charges  of  fraud  be  withdi-awn. 

Mr.  PATrEKsox.  So,  while  you  may  have  been  in  ignorance  of 
the  Attorney  (iencral's  instructions,  Mr.  Crawford  did  have  an 
o[>portunity  between  the  date  of  the  letter  October  20  and  Novem- 
ber 15  to  have  had  the  letter. 

Mr.  Seeiiy.   Yes,  certainly. 

Mr.  PAHEifsoN.  Mr.  Selby,  if  you,  as  an  attorney,  and  one  of 
attorneys  who  helped  collect  the  evidence  in  this  ca.se,  had  known 
that  Mr.  Crawford,  the  L^nited  States  assistant  district  attorney 
who  tried  it,  had  instructions  to  ccmfer  with  you  before  acting  upon 
directions  to  withdraw  parts  of  a  jjleading  that  you  thought  yo.i 
had  evidence  to  sustain,  would  you  have  permitted  that  witlidiawal 
without  any  (juestion? 

Mr.  Skemy.  It  was  not  a  (juestion  of  my  permitting.  Mv  situation 
was.  when  the  instruction  was  given  to  Mr.  Crawfoid  by  tlu^dej)art- 
ment.  to  bow  my  head  in  submission.     I  had  no  alteinative. 

Mr.  Pati'ehson.  You  had  conferences  befoie  this  amendment  was 
made.  Before  the  amendment  was  nnide  the  I)ej)aitment  of  Justice 
oa.se  was  discus.sed.  Was  anything  said  about  this  aiuendmeiU  in 
those  discussions'^ 

Mr.  Seehy.  I  had  no  conferences  when  1  came  back  from  N\"W 
York  on  the  27th  of  October.  Mi*.  Paiinenter  was  in  Kent  inky. 
Mr.  Lacy,  who  had  workeil  on  that  case  under  the  direction  of  Mr. 
Barse  in  the  lield,  was  in  Missouri.  I  went  to  Oklahoma,  and  the 
second  or  third  was  election  day  in  November,  and  I  appeared  there 
in  a  ca.se  in  the  Federal  court,  and  completed  the  Miller  Brothers 
case,  and  came  back  to  Washington.  1  tliink  reaching  AN'ashington 
Novenjher  11. 

Mr.  Pa'jtekson.  November  Hi 
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Mr.  Selby.  Yes.  Mr.  Lacy  had  not  returned.  I  think  Mr.  Par- 
menter  had  returned. 

I  then  started  for  New  York,  but  I  think  I  stopped  over  with 
some  kinspeo[)le  in  Philadelj)liia  (hirin<r  the  (hiy  and  telephoned  Mr. 
Lacv  from  there,  he  havin<r  airived.  1  knew  he  was  to  meet  me  in 
New  Yoik  the  next  (hiy.  and  lie  came  to  New  York,  and  that  is  the 
only  02)portunity  I  had  to  confer  with  Mr.  Lacy.  Now,  Mr.  Barse- 
was  in  the  department  two  or  three  days  after  I  fjot  back  from 
Oklahoma  on  my  way  to  Washin<rton.  and  I  expressed  my  views, 
but  it  was  not  what  you  would  call  a  conference. 

Mr.  pA'rrEUSox.  Were  those  views  with  reference  to  this  fraud, 
and  as  to  the  questions  of  law  and  on  the  change  of  regulations^ 

Mr.  Selby.  On  the  matter  of  the  general  change  of  view  of  the 
law 

Mr.  Patterson.  That  is  what  I  am  getting  at.  What  I  was  trying 
to  find  out  is  how  the  amendment  came  to  be  made  withdrawing  the 
charges  of  fraud  in  the  New  York  case,  if  it  was  believed  there  was 
CA'idence  to  sustain  it  ? 

Mr.  Selby.  I  say  again,  that  when  we  reached  New  York  Mr. 
Crawford  said  to  jNIr.  Lacy  and  myself,  "  Now  I  will  show  you  the 
withdrawals  I  have  drawn  under  the  instructions  or  directions  from 
the  department  through  Mr.  Barse.  I  have  prepared  the  with- 
drawal of  the  charges  '';  and  he  exhibited  it  to  us. 

When  we  went  over  to  the  court  Mr.  Crawford  arose  and  read,  or 
dictated,  the  withdrawal. 

Mr.  Patterson.  ^Mr.  Selby,  it  appears  from  a  letter  signed  by  Mr. 
B.  M.  Parmenter,  Assistant  Attorney  (leneral,  and  addressed  to  me, 
dated  November  17,  1926,  that  he  had  written  Buckner  again.  In. 
this  letter  he  states  as  follows  [reading]  : 

Oil  Noveiiil)er  1(>.  192(5.  I  wrote  Emory  li.  Buckner.  Esq.,  United  States 
attorney,  the  followinj;  letter: 

"  Calling  your  attention  to  the  letters  of  Octoher  22  and  26.  it  will  be  observrtl 
that  the  letter  of  October  20  was  signed  by  the  Attorney  General.  The  other 
one  was  submitted  to  him  for  his  approval,  though  he  did  not  uctually  .><ign 
it.  These  letter.s  express  the  views  of  this  department,  and  I  write  you  at  this 
time  only  to  the  end  that  these  views  may  be  fully,  freely,  and  fairly  expressed 
to  the  eourt  and  the  court  made  to  understand  what-  the  attitude  of  this 
department  is. 

"There  ought  t(»  be  no  reservations  whatever  in  making  statements  to  the 
court  with  reference  to  tliese  various  positions,  and  esiMvially  wttuld  I  invite 
your  eareful  attention  to  the  charge  of  actual  fraud  made  against  Commissioner 
Burke  and  others.  The  Goveriinient  (tught  to  know  what  evidence  it  has  avail- 
able touching  uix'U  this  issue.  It  is  unjust  to  an  olticial  to  charge  him  with 
personal  fraud  and  let  that  charge  remain  after  we  are  informed  what  evidence 
we  have  and  it  shall  api)ear  that  we  liave  not  evidence  to  sustain  such  a  charge. 

"This  is  not  written  in  any  sense  to  limit  or  change  anything  said  in  the 
letters  of  the  22d  and  the  20th.  but  rather  to  urge  and  make  clear  to  you  that  it 
is  the  desire  of  this  department  that  the  views  therein  contained  shall  be  laid 
fairly  and  fully  before  the  court. 

"Please  regard  this  letter  as  if  it  were  addressed  to  you,  Selby  and  I.aty, 
because  it  applies  to  each  and  all.  and  to  the  conduct  of  the  case. 

"  Please  give  this  letter  your  earnest  consideration." 

You  have  no  knowledge  of  that  letter  being  brought  to  your  at- 
tention ? 

Mr.  Selby.  No;  I  never  heard  of  that  letter  until  now.  I  never 
received  a  copy  nor  was  it  called  to  my  attention. 
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Mr.  Patterson.  And  it  is  still  your  opinion — \vl'  have  bem  talking 
about  opinions — that  the  auuMidincnt  in  New  York  was  made  merely 
because  of  the  telephonic  conversation   had   with  Mr.  liars^^-f 

Mr.  Skliiy.  That  was  the  statement  of  Mr.  Crawford. 

Mr.  P.vrrKHSox.  And  you  do  not  think  it  was  because  Mr.  Craw- 
ford, the  attorney  trying'  the  ca>e,  did  not  t'eel  that  lie  had  evideiK*e 
to  sustain  those  ciiar«;es^ 

Mr.  Selby.  I  would  not  want  to  guess  at  what  occurred  to  Mr. 
Crawford's  mind.     I  could  not  say. 

Mr.  Patiekson.  Now.  Mr.  Selby.  you  were  al.so  in  charge  ecjually 
in  the  matters  oi'  the  McGugin  case  in  Kansas  and  tiie  Mott  case 
in  Oklahoma  ( 

Mr.  Selby.  That  is  correct. 

Mr.  PAi'rtiKsox.  Those  bills  were  almost  identical  so  far  a>  alleira- 
tions  were  concerned,  were  they  not? 

Mr.  Selby^.  No,  Mr.  Patterson. 

Mr.  Patteijhox.  I  mean  as  to  the  fraud  element;  that  wa>  the  same 
story  ? 

Mr.  Selby.  I  know  what  you  have  in  mind.  In  tlie  McGugin  case 
the  bill  filed  or  sougiit  to  be  filed  ai>out  a  year  ami  a  half  ag<» 

Mr.  Pattekson.  'Jhe  bill  tliat  was  finally  dismisseiH 

Mr.  Selby.  Oh,  no:  that  was  the  recent  one, 

Mr.  Patterson.  The  recent  one? 

Mr.  Selby.  No;  that  was  not  similar.  That  was  drawn  here  in 
the  department.  No;  that  was  not  similar.  It  set  out  very  much 
more  elaborately  the  history  of  the  case. 

Mr.  Patterson.  Were  vou  in  that  (a.-e:  one  of  the  att<»rnevs  in 
that  ? 

Mr.  Selby.  That  is  true:  I  had  a  form  of  that  bill  that  had  been 
sent  to  me  perha})s  a  month  before.  On  the  7th  of  April  la->t  year 
I  received  a  wire  to  jjrepare  copies  to  file  in  Kansas  against  Mt(iugin, 
statino^  the  general  averments,  to  follow  the  form,  to  tile  one  or  send 
it  to  Samuel  AV.  McNab,  at  Los  Angeles  in  the  State  of  California, 
and  to  prei)are  one  to  be  filed  either  in  St.  Louis  or  in  Tul^a  airainst 
M.  L.  Mott. 

On  tin'  I'ith  day  of  April,  live  days  lat«'r.  the  statute  of  limita- 
tions woidd  likely  run  against  all  of  the  parties,  so  that  it  necessi- 
tated speedy  action,  so  I  got  three  or  four  stenographer>  together 
and  started  to  making  copies  of  that  document  and  lran>crilx*d  it, 
and  I  subscribed  it. 

Mr.  Patterson.  In  that  Mctiugin  case  the  decision  dismissinir  the 
bill  was  rendered  about  July  H,  IJt'is? 

Mr.  Selby.   Yes;  thai  is  ahout  the  time. 

Mr.  Pa'itkrson.  And  the  dismissal  (d'  that  l»ill  was  lieiaii>e  iu 
all  those  cases  there  was  no  sidlicieiit  allegation  of  fraud:  is  that  it? 

.Mr.  Sklbv.  The  motion  directed  against  it — the  motion  to  dis- 
miss-— was  based  upon  the  i)roposition  that  it  violated  ('(luitx-  ride  25, 
1  think. 

Mr.  pA'nEK.soN.  That  was  one  of  the  grounds^ 

Mr.  Selby.  In  other  words,  that  it  |)lead  evidence,  and  \\a>  not, 
as  the  rule  reiiuiietl,  a  brief  statement  of  the  facts,  omitting  matters 
of  evidence.     That   was  largely  the  objection  made  to  it. 

Mr.  Pa'itkrscjn.  This  case  was  lejjorted  in  Nolume  -S,  Feileral 
Keporter? 
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Mr.  Ski.hv.  I  tliink  so. 

Mr.  Pattkksox.  At  page  7G,  ami  I  road  this  as  a  pint  of  the 
oj^inion.     ( Readinjjr :] 

"  Now,  from  ii  iv.uliiiK  of  tlio  voluniinous  hill  of  coniplniiit.  no  such  iilouilin^ 
<»f  fraud,  collusion,  imposition,  or  dcci'iilion  as  would  l)e  noccys:ny  to  st^t 
aside  aii.v  such  act  of  the  rcprcscniativcs  of  the  Govenuuent  is  found  |tle;ideil. 
the  (piestion  is,  is  the  failure  to  so  plead  fatal  to  the  hill  on  this  motion  to 
dismiss?" 

Mr.  Sei.by.  Yes.  I  am  willing  to  conc-ede  that,  that  when  1  copied 
that  pleadin<;  from  the  draft  that  had  been  forwarded  to  me  I 
felt  that  the  ])leadin<r  w'as  not  a  sufficient  i)leadin<>.  I  wotdd  not 
urge  that  it  was.  That  is,  it  plead  facts,  hut  it  did  not  by  any  char- 
acteri/tition  charactei'ize  those  facts  as  fi-audulent.  That  is  the 
usual  form,  at  least,  to  set  out  by  characterization  a  statement  of 
the  facts  that  constitute  the  fraud.  They  stated  the  facts,  but  there 
was  no  characterization. 

Mr.  Pattekson.  After  the  motion  to  dismiss  was  sustained  what 
])rocedtire  was  taken  by  the  Department  of  Justice? 

Mr.  Selby.  All  right.  It  then  prej)ared  a  bill  to  be  filed,  and  asked 
leave  of  Judge  Pollock  and  Judge  McDermott.  of  the  district  court, 
serving  notice,  to  file  an  amended  bill,  and  in  that  amended  l)ill  it 
did  charge  fraud.  It  did  ]iroceed  on  the  theory,  however,  in  that 
ca.'-e  that  from  all  the  facts  that  were  gathered  the  fraudulent  repre- 
sentations in  the  various  instruments  were  intentled  to  deceive  the 
Secretary  of  the  Interior  and  induce  him  to  approve  the  gifts. 

Mr.  Pattekson.  Yes;  there  was  no  charge  in  the  bill  of  fraud  by 
the  Secretary — in  this  amended  bill? 

Mr.  Selby.  No;  it  charged  the  fraudulent  representation  in  thf)se 
instrmnents  and  the  liresentation  of  them  to  the  Secretary  of  the 
Interior  by  setting  out  the  provisions  of  those  various  matters  which 
showed  the  instrmnents  to  be  false. 

Senator  "Wiieelek.  Would  that  have  included  the  commissioner? 

Mr.  Selby.  The  averment  in  that  bill  as  to  the  commissioner  prac- 
tically omitted  him,  because  those  instruments  were  prepared  and 
the  Ward  recommendation  was  addressed  to  the  Secretary  of  the 
Interior,  and  Barnett's  thumb-print  request  was  addres.sed  just  to 
the  Department  of  the  Interior,  so  that  we  did  not  necessarily  bring 
in  the  commissioner. 

Senator  Wheelek.  Just  what  was  this  case  i*  I  did  not  follow  it 
i^-losely. 

Mr.  Selby.  That  was  the  case  against  McGugin  to  recover  the 
:$15().()()(). 

Senator  Wheeleu.  Oh,  I  see. 

Mr.  Selby.  Which  was  filed  by  the  Government  in  Kansas. 

Mr.  Pa'itehsox.  And  the  (lovernment  suit  in  Oklahoma  airainst 
Mott 

Mr.  Selby.  Was  in  the  same  form. 

Mr.  Pattersox.  In  the  same  form,  and  that  bill  was  dismissed? 

Mr.  Selby.  Yes;  the  first  was.  but  this  amended  bill,  identical 
almost  with  the  new  Kansas  bill,  was  filed  in  Tulsa. 

Senator  Thomas.  Are  those  cases  both  pending? 

Mr.  Selby.  Yes. 


M 


r.  Patterson.  They  are  both  pending  on  the  bill,  alleging  that 
Secretary  of  the  Interior  and  the  Indian  Office  were  deceived? 


the  Secretary 
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Mr.  Selby.  Substantially,  as  to  both. 

Mr.  Pattkrijon.  Well 

Mr.  Selmy.  It  proctMMJs  on  the  theory  that  the  Secretary  of  the 
Interioi*.  to  whom  thesi'  instructions  weic  presented,  that  he  had 
them  before  him  for  action  and  he  relied  upon  these  presentations 
and  made  the  distribution. 

Senator  Thomas.  At  tliat  time  who  was  the  Secretary? 

Mr.  Selby.  Albert  B.  Fall. 

Ml'.  Patterson.  Now.  referrinjx.  Mr.  Selby.  to  the  testimony  about 
the  ^Mand  jury,  when  were  you  instj-ucted  to  arran«re  for  tiiat  ? 

Mr.  Selby.  Tiiat  nuist  have  been  alon«r  about  the  20th  of  May  of 
last  year.     I  could  <;et  the  exact  date, 

Mr.  PATTf:RsoN.  1J)28:  last  year 

Mr.  Selby.  Yes;  last  year. 

Mr.  Patterson.  Prior  to  the  time  you  were  instructed  to  arran<;e 
for  that  had  you  recommended  the  callinfr  of  the  prand  jury? 

Mr.  Selby.  Xo. 

Mr.  Patterson.  How  did  that  come  about,  there  ? 

Mr.  Selby.  I  had  not  exactly  urged,  but  I  had  expressed  it  as 
my  opinion  perhaps  a  year  in  advance 

Mr.  Paitersox.  To  whom  ^ 

Mr.  Selby.  I  had  expressed  that  to  the  «i:cntlemen  in  the  depart- 
ment. I  had  frecjuently  stated  it  to  Mr.  Lacey.  I  stated  it  to  Mr. 
Parmenter  and  to  Mi-.  Dan'y  and  others  there,  that  in  my  opinion — 
and  I  had  said  that  to  Mr.  Luhrinfr — those  facts  should  be  submitted 
to  a  grand  jury,  and  let  the  matter  be  determined  by  a  grand  jury. 
as  to  who.  and  so  forth,  should  be  indicted  and  prosecuted. 

Ml-.  Patterson.  You  had  entertained  that  opinion  for  a  vear 
before  that? 

Mr.  Sklby.  Yes,  indeed:  a  year  before.  I  had  arrangetl  to  present 
the  matter  before  a  grand  jury.  That  was  not  under  any  definite 
instruction,  but  I  felt  that  my  general  assignment  was  enough  to 
cover  it.  In  fact,  my  general  assignment  to  the  Harnett  cases  con- 
ferred on  me  powers  before  a  grand  jury,  civil  and  criminal,  just  as 
to  civil  suits. 

Mr.  Patterson.  And  that  o|)inion  was  based  upon  the  evidence 
that  you  had  collected  in  connection  with  the  civil  suits? 

Mr.  Selby.  That  is  right. 

Ml-,  Pattf:rson.  If  you  entertained  that  opinion  for  a  year  pi-ior  to 
last  May.  the  matters  you  had  were  the  things  connected  with  tlie 
civil  suit  that  was  going  on? 

Mr,  Selby.  The  same  evidence.  In  gatluMing  the  c'vidence  foi-  the 
civil  suits,  of  course.  I  had  the  matter  before  me  that  occasicmed  me 
to  investigate  it  from  a  criminal  standpoint. 

Mr,  pA'n'KRsox,   I  mean,  it  was  the  same  line  of  evidence? 

Mr,  Selby.  The  same  evidence;  tlint  is  c(U-rect, 

Senator  Whekler.  You  did  not  have  that  in  the  New  York  case. 
That  you  have  discovered  since,  as  T  understand  it? 

Mr,  Selby,  No.  Quite  a  good  deal  of  evidence  since  the  New  York 
case,  all  of  this  correspondence  that  I  introduced  yesterday,  is  nuitter 
that  was  dis(-overed  subse<piently  to  the  New  York  cas*». 

Mr.  pA'rrKRsoN.  I  uiiderst(M)d  you  to  say  that  there  was  some  of 
the  corresi)ondence  y(»u  referi-ed  to  to-day,  aiul  theie  was  also  some 
that  you  liad  discovered  since;  is  that  corrwt? 
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Mr.  Selby.  Yes;  I  say  practically  all  of  this  that  was  introduced 
here  this  time. 

Mr.  Pattkrsox.  To-day? 

Mr.  Sklby.  Was  since  the  petition  in  the  New  York  case. 

Mr.  Patterson.  But  I  understood  you  to  say  that  those  matters  in 
connection  with  the  payment  of  $2,500  to  the  guardian  in  California 
were 

Mr.  Selby.  Since  I  came  uj)  here  this  time.  That  is  the  first  time 
1  have  seen  them.  I  simply  liappened  to  find  them  there  in  the  de- 
jjartment  since  I  came  this  time  to  Washinjrton. 

Mr.  Pattekson.  They  were  not  matters  tliat  you  knew  of  liefore 
the  ^rand  jury '( 

Air.  Sei.by.  No. 

Mr.  Pattehsox.  I  wanted  to  tret  that  clear. 

Now,  Mr.  Selhy,  Avhen  was  the  hill  in  the  McGugin  case  and  the 
Mott  case  amended? 

Mr.  Selby.  They  were  filed — the  original  bill  was  filed — on  the 
11th  of  April  last  year.  That  was  added  before  the  statute  of  limi- 
tations would  run  under  the  Harreld-Hastings  Act. 

Mr.  Pattehsox.  No:  I  mean  when  was  the  amended  hill  filed? 

Mr.  Selby.  That  has  been  some  three  months  ago.  I  could  not  give 
you  the  date. 

Mr.  Patferson.  It  was  since  the  grand  juiy  proceed iuL's  were 
called  off? 

Mr.  SELiiY.  I  think  so — the  amended  bill. 

Mr.  Patterson.  Yes;  I  mean  the  amended  bill. 

Mr.  Selby.  I  think  that  is  the  truth. 

Mr.  Patterson.  At  the  tin.ie  you  amended  those  bills,  you  must 
have  had  in  your  possession  all  the  facts,  and  possibly  nu)re,  that  you 
could  have  submitted  to  the  grand  jury  had  it  been  called  on  July 
9.    That  follows  as  a  matter  of  course. 

In  the  amendment  of  those  bills,  however,  no  attempt  was  made  to 
allege  any  case  of  fraud  on  the  part  of  the  commissioner  or  the  Sec- 
retary of  the  Interior,  was  there? 

Mr.  Selby.  The  view  of  the  case  would  not  require  the  making  of 
a  statement,  of  a  conclusion,  that  any  person  was  guilty  of  fraud. 
I  simply  set  out  the  instruments  and  the  documents  that  were  used 
as  instrumentalities  with  which  the  alleged  fraud  was  couunitted, 
and  pointed  out  their  false  features,  and  such  as  that.  I  would  not 
expect 

Mr.  Patterson.  But  what  I  wanted  to  get  at  w^as 

Mr.  Selby.  I  would  not  expect  that  a  pleading  would  be  sufficient 
if  I  would  simply  state  the  conclusion  that  John  Smith  was  guilty  of 
a  fraud.  The  facts  would  establish  that  fact,  whether  there  was 
or  was  not. 

Mr.  Patterson.  AVhat  I  want  to  get  at  is  this,  Mr.  Selby.  In  the 
Alcdrugin  and  Mott  suits,  as  they  stand  now,  after  the  amendment, 
there  is  not  any  attempt  to  base  a  cause  of  action  on  a  fraud  com- 
mitted by  the  Secretary  of  the  Interior  or  the  Commissioner  of 
Indian  Aifairs;  is  there  ^ 

Mr.  Selby.  The  facts  on  their  face  showed  that  there  was  the 
accomplishment  of  a  fraudulent  scheme:  I  do  not  laiiel  it  fraud  or 
conspiracy. 
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•Mr.  Pattekson.  No:  and  yon  do  not  base  the  action  on  tlnit  par- 
ticular dement  ( 

Mr.  Si:i.nY.  It  .-it^  out  the  M-heinc  <.l"  tlii>  wonnin,  joineil  in  by 
Mc(iM<rin.  tlie  coniinjx  in  by  Ward,  the  coniin<:  in  by  Motl ;  their 
.'scheme  to  forniuhite  tlie^e  documents  to  nnike  it  liave  the  a.spect  of  u 
re^uhir  busine.ss  tran.sactiou.  ami  that  these  were  intended  to  be  pre- 
sentetl  to  the  Secretary,  to  be  relied  upon  or  to  be  acted  upon.  It 
set.s  out  tlie  whole  state  of  facts,  point.s  out  the  fal.se  features  or 
misrepresentations,  and  the  ultinnite  accomi)lishment  of  the  fraud, 
.^liowinL''  the  dama<re.  of  cour.«^e. 

Mr.  PA'rTKi{S(»N.  Yes;  but  now.  you  have  not  answere»l  my  ques- 
tion. 1  am  oidy  tryinjr  to  <ret  at  the  facts.  As  a  lawyer  and  a  man 
who  was  interested  in  makinjr  the  amendment,  and  who  assisted  in 
it,  you  know  whether  or  not  in  tho.se  two  suits  as  they  now  .stand 
the  cause  of  action  is  based  upon  any  claim  of  framl  Ijy  either  the 
Secretary  of  the  Interior  or  the  Commissioner  of  Indian  Affairs. 
I'hat  is  what  I  want  to  know. 

Mr.  Selby.  Let  me  understand  you.  Do  you  mean  i)y  that,  that 
I  did  not  say  in  that,  that  Conmiissioner  Burke  had  connnitted  a 
fraud,  or  the  Secretary  had  ^ 

Mr.  Patterson.  \o;  I  do  not  mean  that.  I  mean,  is  the  cause  of 
action  as  it  stands  now  based  upon  any  sucli  scheme  as  that  ^ 

Mr.  Selby.  I  would  say  that  it  was,  and  for  this  reason.  It  states 
the  whole  scheme,  the  different  steps  that  were  taken,  without  plead- 
in<r  the  evidence. 

Mr.  Patteijson.  No;  you  are  not  answerin;*  the  question.  Is  there 
any  relief  asked  of  the  court  in  tho.se  suits,  because  of  any  direct 
fraud  committed  by  either  the  Secretary  of  the  Interior  or  the  Com- 
missioner of  Indian  Affairs?     The  (juestion  is  simj^lc. 

Mr.  Selby.  The  prayer  is  that  the  fund  in  each  instance  be  decreed 
to  be  returned  to  the  Secretary  of  the  Interior  as  the  property  of 
Jackson  Barnett.  It  charfjes  that  the  whole  transaction  was  con- 
summated upon  false,  fraudulent,  fictitious  instruments,  and  points 
out  the  falsity. 

Mr.  P.vrrEHsox.  Yes. 

Mr.  Selby.  Now.  it  does  not  use  conclusions,  that  John  Smith  or 
.John  Jones  or  the  wife  of  somebody  else  was  •guilty  of  fiaud.  but  it 
points  out  the  facts  from  which  the  court  determines  whether  there 
is  fiaud  or  not. 

Mr.  Patterson.  It  is  not  a  (juestion  of  pleadin^r  that  I  am  ^^•ttin<f 
at. 

Mr.  Si:lby.  Then  you  certainly  coidd  make  \n\\v  ([notion  ])l:iin. 

Mr.  Patterson.  I  tried  to  make  it  plain.  In  either  of  these  suits 
is  the  cause  of  action  based  u|)on  a  claim  of  fraud  by  either  the  Sec- 
retary of  the  Interior  or  the  Commissioner  of  Indian  Affairs,  as  «lis- 
tin«ruished  by  allee;ations  of  fraud  on  the  j)art  of  other  persons? 

.Mr.  S!;lby.  It  states  the  acts  that  were  done  <r*'m'ially  by  each.  It 
is  not  claimed  that  the  Secretary  of  the  Interior  had  anytfiin<:  to  <lo 
with  the  ilrawin/j:  of  the  instrinnents. 

Mr.  Patters»»n.  No. 

Mr.  Selby.  ()i-  five  years  ind'ore.  in  procuring'  the  marriaer.  or 
anythinir  of  that  kind:  but  it  sets  out  in  the  fa<ts  with  reference  to 
the  consummation  of  (he  entire  scheme. 
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Afr.  Patterson.  Xow.  Mr.  Selby,  speakinjr  of  how  wo  mijrht  ajirree 
as  lawyers,  would  wc  not  a<:ivo  on  this,  that  if  there  were  allejrations 
directly  made  in  either  that  M('(TU<rin  or  the  Mott  suit  that  fiaiid 
had  been  committed  l)y  the  Secretary  of  the  Interior  or  tlie  Com- 
missioner of  Indian  Affairs  by  which  the  tran,saction  soii«!;lit  to  be 
set  aside  had  been  entered  into  that  that  would  be  a  sufficient  reason 
of  itself  to  set  them  aside? 

Mr.  Sklby.  No. 

Mr.  Patterson.  Why  not  ? 

Afr.  Selry.  Mr.  Patterson,  that  would  be,  in  a  pleadin<r.  a  mere 
statement  of  a  conclusion. 

Mr.  Pattkrson.  I  am  not  iroinji'  into  the  details  of  how  you  would 
plead.     I  am  considerinji  the  facts  as  properly  pleaded. 

Mr.  Selhy.  The  elementary  rule  is  that  the  facts  con^stituting  the 
fraud  shall  be  pleaded  with  reasonable  certainty. 

Mr.  Patterson.  I  am  assuminfr  that  the  facts  are  properly  pleaded. 

Mr.  Selby.  The  facts  are  all  pleaded,  first  the  marriage,  how  it 
came  about,  what  her  scheme  was.  about  McGugin's  joining,  about 
carrying  this  old  Indian  over  into  Missouri,  she  and  McGugin 
pj'ocuring  the  marriage;  these  facts  being  brought  then  to  the  atten- 
tion of  the  Department  of  the  Interior,  their  machinations  with  the 
county  judge 

Senator  "Wiiefxer.  Let  me  ask  you  this,  Mr.  Selby.  and  perhaps 
I  can  clear  it  up.  Is  your  pleading  sufficient  so  that  if  proof  was 
offered  of  fraudulent  transactions,  the  evidence  would  be  admitted? 

Mr.  Selby.  I  am  convinced  that  it  will  admit  ajl  of  the  evidence 
that  has  been  disclosed  in  this  case. 

Senator  Wheeler.  And  would  the  pleading  be  sufficient  to  support 
a  finding  of  fi-aud  on  the  part  of  the  judge? 

Mr.  Selby-  When  the  evidence  would  come  in,  the  court  would 
necessarily  say — I  would  say  that  the  court  would  say — that  as  to 
each  one.  their  acts  were  or  were  not  fraudulent. 

Senator  Wheeler.  Yes. 

Mr.  SfXBY.  And  the  court  would  necessarily  be  called  upon  to  say 
that  with  reference  to  Secretary  Fall. 

Senator  Wheeler.  Yes;  3'our  idea  is  that  the  pleading  is  sufficient 
to  sustain  the  finding? 

Mr.  Selby.  That  is  true. 

Mr.  Patterson.  Do  you  believe.  Mr.  Selby,  that  in  pleading  fraud 
without  alleging  any  fraud  on  the  part  of  the  Secretary  of  the 
Interior  or  the  Commissioner  of  Indian  Affairs,  in  the  trial  of  thi<= 
case  the  court  would  permit  you  to  prove  it? 

Mj'.  Selby.  I  believe  this,  that  when  we  set  out  these  instrument? 
and  point  out  that  they  are  fraudulent,  and  w^e  set  out  that  the?" 
instruments  were  presented  to  the.<e  officers,  and  that  they  passed 
them  to  the  Secretary  and  that  the  Secretary  acted  upon  them,  and 
that  the  Secretary  when  they  were  before  him  made  this  distril)ution, 
it  would  have  to  be  said  that  he  participated  in  it,  and  that  the 
commissioner  participated  in  it. 

Mr.  Patterson.  I  guess  the  closest  we  are  going  to  get  to  an  answer 
is  that  if  there  is  any  fraud  in  there,  it  is  indefinitely  alleged. 

Mr  Selby.  I  do  not  think  it  is  indefinitelv  alleged. 
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Mr.  PAm':RsoN.  So  far  a>  tlu'  Secretary  ami  tlu'  Commissioner  of 
Indian  Alfairs  are  concerned. 

Mr.  Sklby.  So  far  a.s  the  parties  are  concerned,  just  the  ultimate 
facts,  and  not  the  evidential  facts,  and  not  the  history  that  is  in  the 
bill:  if  that  was  all  .stated,  you  would  then  say,  "You  set  out  the 
evidence  and  it  ou<rht  not  to  have  been  in  there."  We  set  out  ju-^^t 
the  ultimate  facts, 

Mr.  pArrKKsctN.  Let  me  «ret  down  to  the  point  of  it.  The  amend- 
ment to  the  hills  in  the  M((TU<rin  and  Mott  cases  were  made  late  this 
la.^t  summer,  after-  the  jjrand  jury  had  l)een  called,  and  after ■ 

Mr.  Sklmv.  AVell.  I  can  not  .siy  dehnitely.     I  was  in  California. 

Mr.  Pattei{.s()N.  They  were  made  after  you  had  made  arrangements 
for  the  <rrand  jury,  because  that  was  in  June. 

Mr.  Sf.lhy.  The  amended  bills  wer(>  delivered  to  Mr.  Goldsbery,  of 
Tulsa,  and  to  Mr.  Williams,  of  Topeka.  I  would  not  undertake  to  say 
whether  that  was  before  or  after 

The  CiiAiHMAX.  I  do  not  want  to  interrupt  yttur  cross-examination, 
but  I  would  like  to  know  what  the  point  is  you  are  tryinir  to  nuike. 

Mr.  PATTr.nsoN.  I  just  wanted  to  L'et  a  date.  There  is  no  u.se  beat- 
ing around  this.  The  McGugin  decision  was  not  until  July  5,  and 
I  understand  the  Mott  decision  was  after  that. 

Mr.  Sfxuy.  Yes;  that  was  after  it. 

Mr.  Paitfrsox.  So  that  there  was  not  any  amendment  at  all  after 
these  oj)inions^ 

Ml'.  Skfuy.  Xo;  I  had  arranged 

Mr.  PArrFHsox.  And  you  did  not  arrange  for  the  amendment  until 
after  the  bill  had  been  filed? 

Mr.  Srlby.  Yes;  until  after  the  motion  had  been  decided. 

Mr.  Patteksox,  Now,  we  have  got  the  date.  Will  you  tell  the 
committee,  then,  why,  if  at  the  time  you  amended  these  bills,  you 
believed  you  had  in  your  possession  enough  in  the  way  of  facts  to 
warrant  you  in  presenting  tiiem  to  the  grand  jury  in  a  criminal 
charge  involving  fraud  on  the  part  of  the  Commissioner  of  Indian 
Attairs,  with  those  facts,  why  they  were  not  .set  up  in  a  civil  action, 
when  it  would  have  been  a  complete  ca.se. 

Mr.  Selby.  As  I  understand  the  equity  rules,  they  preclude  you 
from  pleading  evidence.  You  plead  the  ultimate  iacts  in  a  civil 
suit.  You  do  not  plead  your  evidentiary  facts,  you  plead  the  ultimate 
facts,  and  for  that  reason,  of  course 

S<'nat()r  AViifflfh.  It  seems  to  me  the  difference  is  this,  that  you 
feel  that  if  he  had  wanted  to  chai'ge  IVaud,  he  shonlil  have  set  forth 
in  tiic  complaint  that  the  acts  wei-e  done  fi-audulently.  That  is  the 
<*ustomary  way  of  doing  it,  I  think. 

Mr.  Pahfrsox.  I  am  not  trying  to  criticize  the  pleading;  that  is 
not  what  I  am  getting  at.  but  if  the  (Jovernment  believed  it  had  facts 
sufficient  lo  wariant  an  indictment  in  June  or  July  of  li>i>S,  and  then 
was  calh'(|  upon  in  a  civil  suit  where  the  same  fi-aud  would  have  bei-n 
a  good  cause  of  action,  whv  wcri'  not  those  facts  set  out  in  the  civil 
.suit? 

Mr.  Sfi.bv.  l''or  (he  vei-y  reason  tlial  you  do  not  plead  your 
evidence. 

Mr.  Pahfrsox,  It  is  a  mattei-  of  how  von  do  it. 
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Mr.  Selbt.  That  is  the  reason  that  Mr.  Ko^ers  and  the  other 
counsel  attacked  the  first  draft  of  the  bill.  They  said,  "  This  bill 
pleads  evidence;"  and  it  did,  because  it  could  have  been  denominated, 
"The  life  and  letters  of  Jackson  Barnett";  150  pages  long.  It  in- 
cluded the  letters  and  telegrams  of  every  kind;  and  they  said,  ''  You 
are  pleading  evidence."  I  knew  that,  before  I  filed  the  bill,  but  I 
was  instructed  to  file  that  bill.  Their  objection  was  sustained  be- 
cause the  ultimate  facts  only  should  have  been  set  out,  and  not  the 
who]e  history  of  the  case. 

Mr.  Pa'iterson.  You  do  not  know  whether  the  Department  of 
Justice  has  reviewed  the  testimony  that  was  proposed  to  be  sub- 
mitted to  the  grand  jury  or  not? 

Mr.  Selby.  No  ;  I  do  not. 

Senator  Wheeler.  Well,  you  say  the  Department  of  Justice. 
Whom  doyou  mean  by  the  Department  of  Justice? 

Mr.  Patti:kson.  That  is  about  all  I  would  know  as  to  who  it  was. 
I  would  not  know  who,  over  there,  had  it  in  charge.  I  mean  the 
Attorney  General  and  the  Department  of  Justice. 

Mr.  Selby.  Yes.  I  understood  Mr.  Mitchell,  while  acting  a3  At- 
torney General,  was  going  to  review  it,  and  when  General  Sargent 
returned,  very  likely  he  would  review  it. 

Senator  AVheeler.  I  take  it  that  it  was  reviewed  by  yourself  and 
Mr.  Parmenter  ? 

Mr.  Selby.  It  was  a  long  time  before  the  grand  jury. 

Senator  Whp:eler.  He  says  you  had  reviewed  the  evidence, 
Parmenter  had  reviewed  it,  and  you  are  both  in  the  Department  of 
Justice;  and  the  Department  of  Justice,  to  that  extent,  at  least,  had 
reviewed  it. 

Mr.  Selby.  That  may  be. 

Senator  Wheeler.  There  may  be  other  branches  of  the  Department 
of  Justice. 

Mr.  Selby.  I  am  just  a  small  part  of  it. 

Mr.  Patterson.  I  mean  officials  of  the  Attorney  General's  office. 
I  do  not  know  who  they  were.  The  evidence  that  they  are  review- 
ing, or  are  supposed  to  review,  in  the  Department  of  Justice;  take 
what  those  facts  are;  the  evidence  taken  in  the  civil  suits. 

Mr.  Selby.  I  assume  they  will  take  the  reports  of  the  Bureau  of 
Investigation  they  made,  and  the  record  in  the  Xew  York  case,  and 
there  is  a  copy  up  there. 

Mr.  Patterson.  Reference  was  made  in  the  testimony  to  this  letter 
of  June  8,  1928,  and  a  letter  of  June  12,  1928,  about  the  $2,500  paid 
to  the  guardian  of  Jackson  Barnett  in  California.  Now,  as  I  got 
that  letter  as  it  went  through,  it  referred  to  some  suit  pending  in  the 
sujierior  court  in  one  of  the  counties  in  California. 

Mr.  Selby.  I  did  not  think  it  referred  to  the  superior  court. 

Mr.  Patterson.  There  was  a  suit  pending  involving  some  property 
purchased  by  Mrs.  Barnett,  in  one  of  the  local  courts  of  California 
at  that  time? 

Mr.  Selby.  Yes;  I  know  what  you  have  in  mind.  You  had  men- 
tioned the  superior  court.  I  see  where  you  get  the  idea.  There  was 
a  suit  brought  by  the  vendors  of  this  pn)|)erty  that  Mrs.  Barnett  had 
purchased,  to  foreclose  a  vendor's  lien  for  the  unpaid  balance,  and 
there  was  that  suit  pending.     That  was  against  her.  and  it  was  not 
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against  Jackson  Barnett.  It  was  to  protect  that  suit,  that  is,  to  pro- 
tect that  vendor's  lien — the  enforcement  of  that  vendor's  lien — 
(hat  the  Department  of  the  Interior  and  the  Department  of  Justice 
arranged  to  make  the  advancement  of  the  sum  of  $112,000  or  more 
to  protect  it. 

Mr.  Patterson.  That  is  right;  they  cooperated  in  that. 

Mr.  Selbt.  Yes. 

Mr.  Patterson.  And  the  reason  of  that  is,  is  it  not,  that  in  the  suit 
started  by  the  United  States  against  Mrs.  Barnett  to  recover  money 
involved  in  the  California  suit,  about  all  there  would  be  to  recover 
would  be  the  interest  in  this  property,  because  the  money  had  gone  in 
there? 

Mr.  Sklhy.  That  is  correct. 

Mr.  Patterson.  If  that  is  true,  if  we  lost  this  land  in  California, 
the  California  suit  would  be  worthless  to  us  even  if  it  was  won? 

Mr.  Selby.  While  that  is  true,  there  was  no  occasion  to  have  any 
lawyers'  fee  in  that,  because  the  Department  of  the  Interior  and  the 
Department  of  Justice  were  agreeing,  and  the  vendor  was  ready  and 
willing  to  accept  his  money.  They  wanted  more  of  an  attorneys' 
fee  than  we  thought  was  right. 

Mr.  Patterson.  Let  me  get  this  straight.  So  far  as  the  Govern- 
ment suit  was  concerned  against  Mrs.  Barnett  to  recover,  there  would 
be  no  occasion,  probably,  tor  a  payment  of  attorneys'  fees;  but  in  the 
fuit  pending  for  the 

Mr.  Selby.  For  the  foreclosure. 

Mr.  Patterson.  For  the  foreclosure,  that  was  a  suit  in  the  local 
<30urt,  and  the  Government  had  not  intervened  there  ? 

Mr.  Selby.  No. 

Mr.  PArrERSON.  And  the  Department  of  the  Interior  was  to  co- 
operate with  the  Department  of  Justice  and  sonietliing  was  to  be 
done  to  save  that  property  from  the  foreclosure  ? 

Mr.  Selby.  Yes;  and  I  was  there,  and  the  vendors  were  anxious 
to  have  the  balance  of  their  money.  Mr.  McNab,  the  United  States 
Attorne}',  was  acting,  and  had  his  agreement  with  the  vendor's  at- 
torney, and  was  handling  the  whole  matter. 

Mr.  PA'm-:RsoN.  But  that  was  only  lately,  was  it  not  ? 

Mr.  Selby.  That  was  last  June  or  July.  This  was  help  up  there 
for  a  long  time. 

Mr.  Patterson.  Yes;  that  is  what  I  wanted  to  get  at.  Is  it  not  a 
fact  tiiat  the  suit  in  the  State  court  had  l)een  held  up  for  a  long 
time,  and  that  the  guardian  of  .lackson  Barnett  had  cooperated  to 
have  it  held  up  until  he  could  arrange  to  have  money  to  take  it  over? 

Mr.  Selby.  Jackson  Barnett  was  not  a  party  to  that  .suit  as  I 
recall. 

Mr.  PATrERSON.  No;  but  it  was  claimed  on  behalf  of  the  (iovern- 
ment  that  he  had  an  interest  there,  and  that  it  was  the  duty  of  the 
guardian  to  protect  it,  was  it  not? 

Mr.  Seijvy.  It  was  the  duty  of  the  Government  to  protect  it. 

Mr.  Paiterson.  The  (Jovernnient  was  not  in  that  suit. 

Mr.  Selby.  .lack.son  Barnett  iiad  no  record  interest  in  (hat  fore- 
closure, l)ecause  the  title  was  standing  in  the  name  of  Mrs.  Barnett, 
and  the  suit  was  brought  by  the  vendors  against  Mrs.  Barnett  to 
declare  that  vendor's  lien  in  default,  and  for  a  decree  of  foreclo.sure. 
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Senator  Wheeler.  If  the  contention  of  the  Department  of  the  In- 
terior was  correct  all  through  they  were  simply  giving  so  much  more 
money  to  Mrs.  Barnett,  were  they  not,  to  invest  in  her  property? 

Mr.  Selby.  I  do  not  see  where  that  $2,500  could  be  paid  to  any  at- 
torney that  was  helping  the  Government  to  get  back  Jackson  Bar- 
nett's  interest  in  that  property.  We  were  seeking  to  have  a  trust  on 
that  property  declared  standing  in  her  name  for  tiie  benefit  of 
Jackson  Barnett,  to  impress  it  as  a  constructive  trust. 

Senator  Wheeler.  That  was  the  property,  down  there  in  Los 
Angeles  ? 

Mr.  Selby.  That  is  right. 

Senator  Wheeler.  Oh ! 

Mr.  Selby.  Of  course,  we  could  not  interfere  with  the  vendor's 
lien — the  Government  could  not;  but  still,  the  vendor  was  glad  to 
have  his  money,  and  it  was  some  considerable  time  that  the  matter 
was  in  development,  to  get  it  arranged  to  advance  the  money  from 
Barnett's  funds  here  in  the  Indian  Department,  and  to  appraise  the 
property  and  to  see  to  the  fund,  and  that  was  what  this  advancement 
was.  That  money  was  advanced  and  that  matter  was  adjusted  under 
an  arrangement  that  Mrs.  Barnett  executed  a  mortgage  back 

Senator  Wheeler.  To  whom  was  the  fee — to  what  lawyer? 

Mr.  Selby.  That  was  to  Leslie  Hewitt,  the  guardian  for  Jackson 
Barnett.  I  do  not  know  what  they  could  use  that  money  for  in  the 
way  of  attorneys'  fees.  Hewitt  and  Barnett,  as  I  recall,  were  not 
parties  to  that  suit.  The  Government  was  acting  for  Barnett,  both 
the  Department  of  the  Interior  and  the  Department  of  Justice,  so 
far  as  saving  that  equity  was  concerned.  That  was  only  to  save  it 
against  the  foreclosure  under  the  vendor's  lien,  to  have  it  available 
to  answer  in  the  Government's  suit  against  Mrs.  Barnett  to  declare  a 
trust  upon  it  for  the  benefit  of  Barnett,  because  of  the  funds  she  had 
previously  invested  in  it. 

^fr.  Patterson.  Let  me  ask  you  if  this  is  not  an  accurate  statement 
of  the  facts,  that  this  property  had  been  purchased  in  the  name  of 
Mrs.  Barnett,  that  she  defaulted  in  her  pa^inents,  and  a  suit  by  the 
vendors  was  started  in  the  Superior  Court  of  California  to  forfeit 
that? 

Mr.  Selby.  That  is  right. 

Mr.  Patterson.  That  the  Government  had  begun  a  suit  in  the  Fed- 
eral Court  to  recover  of  Mrs.  Barnett,  and  when  recovered,  to  impress 
a  trust  upon  the  property  ? 

Mr.  Selby.  That  is  right. 

Mr.  Patterson.  But  the  Government  was  not  a  party  in  the  suit 
in  the  county  court,  and  that  had  been  pending  for  two  or  three  years 
and  had  to  be  made  up  if  the  Government  was  to  get  anything;  and 
is  it  not  a  fact  that  the  guardian  of  Jackson  Barnett  did  attend  the 
suit  in  the  county  court  of  California? 

Mr.  Selby."  The  county  court?    The  superior  court. 

Mr.  Patterson.  Well,  in  the  county? 

Mr.  Selby.  In  the  superior  court.  The  guardian  was  not  a  party. 
Jackson  Barnett  was  not  a  party.  Anna  Laura  Barnett  was  a  party, 
and  she  was  represented  by  attorneys,  Bill  Gilbert  and  some  one  els'e. 
You  know  Bill  Gilbert  out  there. 
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Senatoi-  Wheeler.  The  $2,500;  was  that  to  be  paid  to  the  giiardian  ? 

Mr.  Paiteissox.  That  is  my  understanding. 

Mr.  Selbt.  Yes:  that  i,s  it:  to  Leslie  Hewitt,  the  «;uardian.  in  some 
way.  to  protect  Harnett's  interest.  But  what  I  am  sayinjr  i;*  that 
the  Government  was  there  in  both  rases  makinjr  arran<?ements  in 
accord  witli  the  vendor,  to  advance  the  ven«I«>r  tl»e  hah»n<'e  of  his 
money,  and  the  tliin<r  was  just  waitin«r  until  we  jrot  that  through, 
and  the  thin;;  went  througli. 

Mr.  Patteu.son.  Something  had  to  1k'  done  in  the  suit,  so  that  we 
could  hold  it  up  until  they  could  get  the  money. 

Mr.  Seliiy.  That  had  been  arranged.  Sanniel  W.  McXab  liad 
agreements,  and  they  were  continued  from  time  to  time,  and  were 
agreeable  to  the  attorneys  for  the  vendors.  As  I  say,  the  only  thing 
in  the  bartering  was,  we  thought  those  attorneys  were  asking  a 
little  too  nnich  money  for  attorneys'  fees,  and  they  were  entitled  to 
too  much  fees,  as  attorneys. 

Senator  "Wiikfxek.  What  were  they  a.sking? 

Mr.  Seuiy  $15,000.  The  amount' of  the  lien  was  about  $11*2,000. 
or  $115,000;  I  am  not  exact  about  it.  It  was  considerably  over 
$100,000.  So  we  were  bartering  to  get  tliem  to  reduce  their  fees  as 
much  as  possible. 

Senator  Wheeler.  So  that  it  was  not  necessary  to  hire  any  lawyers, 
inasmuch  as  these  arrangements  had  already  been  made  through  the 
district  attorney's  office  and  the  Department  of  Justice? 

Mr.  Patterson.  If  that  conclusion  was  correct,  I  would  agree  with 
you. 

Mr.  Seliiy.  Mr.  McXab  was  agreeing  with  those  attorneys.  All 
we  had  to  consider  was  to  get  Mrs.  Barnett  in  agreement,  she  and 
her  attorney.  Bill  Gilbert,  because  she  had  to  be  consulted  on  an 
adjustment  of  the  matter,  because  the  suit  was  in  her  name,  against 
her.  and  the  vendors  of  cour.se  would  not  consummate  it  completely 
until  she  agreed. 

Senator  Thomas,  Let  me  ask  you  a  question  at  this  point. 

Mr.  Selry.  Certainlv. 

Senator  Thomas,  if  the  wife  of  Jackson  Barnett  could  not  be 
trusted  to  take  care  of  his  property,  if  the  guardian  of  Jackson 
Barnett  in  Oklahoma  could  not  be  trusted  to  take  care  of  his  prop- 
erty, if  the  guardian  in  California  could  not  be  trusted  to  take  care 
of  his  property,  and  if  the  Indian  Department  and  the  Interior 
Depattment  could  not  be  trusted  to  take  care  of  his  property,  what 
suggestion  have  you  to  olFcr  for  the  management  of  Jackson  Burnett's 
estate  ? 

Mr.  Selmy.  Well,  I  would  not  accept  all  of  that  as  a  correct  pre- 
mise. You  would,  by  your  (juestion,  eliminate  pra<'lically  the  uni- 
verse for  helping  the  Indian;  but  the  Department  of  the  Interio.'- 
and  Hie  Dei)artment  of  Justice  could  protect  the  Indian,  and  I  just 
do  not  .see  the  eflect,  or  the  idea,  in  that  question.  Maybe  I  do  not 
gras|)  it.    You  ask  me  now  (o  suggest  who  could  do  it  i 

Senator  Thomas.  Yes:  how  are  we  going  to  handle  this  question? 
AVe  aic  trying  to  get  adjusted  two  things,  .something  upon  which 
we  can  l)a.se  constructive  legislation  and 

Mr.  Selmv.  You  mean  with  the  California  |>i-opcrty'^ 

Senator  Thomas.  No;  this  person,  hi,s  guardian  out  tluM**.  asked 
for  $2,500  to  protect   his  j)roperty,  and   the  commis.sioner  has  the 
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mone}.  He  has  criticized  Mrs.  Barnett's  actions  and  hr  has  criti- 
cized all  the  way  through.  The  Oklahoma  guardians  are  criticized 
all  the  way  throutrh  and  the  Secretary  of  the  Interior  is  criticized 
all  the  way  throu<;^h.  1  have  come  to  the  point  where  I  would  like 
to  have  some  constructive  sujr^estion  for  the  management  of  the  j^reat 
estates  in  Oklahoma  belonging  to  what  might  be  termed  incompetent 
Indians. 

Mr.  Sei^y.  Just  common  honesty,  that  is  all. 

Senator  Wheeler.  Whereabouts? 

Mr.  Selby.  In  the  administration  of  the  affairs  of  Indians,  both 
as  to  the  Interior  Department  and  every  other  department  that  has 
to  deal  with  them. 

Senator  Wheelek.  Your  contention  is  that  there  has  nf»t  been  com- 
mon honest}'  in  the  Department  of  the  Interior:  is  that  ri<iht  if 

Mr.  Selby.  At  least,  negligence.  I  answer  Mr.  Thonuis's  question 
as  to  what  would  be  required,  just  orderly,  decent  management. 

Now,  it  will  not  do  to  say  that  all  of  these  that  you  speak  of, 
the  guardians  and  courts  and  all,  are  not  to  be  trusted.  They  are 
to  be  trusted;  but  the  courts  sometimes  are  not  made  cognizant  of 
all  the  facts  and  such  as  that,  and  no  doubt  many  of  the  county 
judges  down  in  our  country.  Senator,  have  permitted  deals  to  go 
througii  where  the  court  was  not  advised  as  to  the  merits  or  t'ue  situa- 
tion of  the  matter  before  it.  The  attorneys  sometime  come  in  an  ap- 
])arently  are  doing  all  right,  but  the  court  does  not  know  the  value 
of  the  land,  does  not  know  the  condition  of  the  Intlian,  and  the 
attorneys  on  both  sides  say:  "Here  is  the  situation;  here  is  the 
order  we  want  signed."  And  they  many  times  j)ut  it  over  the 
courts — the  courts  trust  the  lawyers.  I  have  faith  in  the  courts  and 
in  our  Oklahoma  courts. 

Senator  Thomas.  It  does  not  seem  that  we  have  come  in  contact 
with  any  lawyer  that  we  could  trust,  do  you  think,  from  the  evi- 
dence the  last  two  days? 

Mr.  Selby,  Yes;  there  are  plenty  of  lawyers  you  can  trust. 

Senator  Thomas.  I  can  not  recall  any  now  that  the  evidence  that 
has  been  giv'en  in  the  last  two  days  that  would  give  me  confidence 
in,  if  I  believe  the  evidence. 

Mr,  Selby.  I  still  have  faith  in  the  profession  as  I  do  in  the 
courts. 

Senator  Thomas.  In  spite  of  the  evidence  given  ? 

Mr.  Selby.  I  do. 

Senator  Wheelek.  There  are  some  of  I  hem  I  would  hate  to  trust 
my  life  in  their  hands,  I  will  say  that.     I  might  hesitate. 

Mr,  Selby.  Here  is  the  answer,  I  think.  Senator  Thomas,  that  it 
was  within  the  power  of  the  Secretary  of  the  Interior  and  of  the 
commissioner,  and  those  in  the  Department  of  the  Interior,  to  have 
prevented  the  disposition  of  this  Barnett  fortune;  it  was  within 
their  power  to  do  it,  and  they  did  not  do  it. 

Senator  Thomas.  That  is  not  a  question  of  interpretation.  It  is  a 
question  of  judgment  and  viewi)oint. 

Mr.  Selby,  No;  I  do  not  think  it  is  a  question  of  that  sort. 

Senator  Thomas.  I  think  it  is.  You  have  one  viewpoint  and  I 
have  another.     Your  viewpoint  does  not  get  any  place. 

Mr.  Selby.  Yes;  when  Congress  inqjosed  the  restrictions  on  the 
full-blood   Indians,  and    left    them   ccmtinuinir   as   to   the   full-blood 
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Indians,  it  did  so  because  it  recognized  that  the  full-blood  Indians 
could  not  l)e  trusted  to  control  their  own  matters;  so  that  if  u  fidl- 
blood  Indian  came  to  tlie  Secretary  of  the  Interior  and  said,  "I 
want  my  restrictions  i-emoved,*'  it  was  within  the  power  of  the  Sec- 
retary and  commissioner  to  prevent  it ;  and  when  they  saw,  in  this 
case,  that  this  wcjman  had  married  this  man,  and  they  did  not  try  to 
prevent  it,  then  there  is  but  one  conclusion. 

Senator  Thomas.  You  have  testified  here  that  you  have  lived 
amon<5  those  Indians  for  28  years,  which  to  my  personal  knowledge 
I  know  that  you  have. 

Mr.  Sfxby.  I  have  not  lived  among  them.  I  have  just  lived  in  that 
country. 

Senator  Wheeler.  There  is  nothing  but  Indians  down  there,  is 
there  ? 

Mr.  Selby.  Oh,  yes. 

Senator  Thomas.  You  have  testified  further  that  you  have  given 
this  Indian  problem  three  years,  you  might  say,  of  solid  study,  and 
this  case,  which  is  a  notorious,  t.ypical  case  embodying  probably  the 
worst  that  could  be  conceived  in  Indian  management  from  the  stand- 
point as  to  mention  of  it  in  the  public  press  and  notoriety  throughout 
the  United  States.  If  you  can  not  advise  now  as  to  some  scheme, 
or  make  some  constructive  suggestions  for  the  benefit  of  this  com- 
mittee for  tlie  handling  of  cases  of  this  kind,  I  know  of  no  one  to 
whom  I  might  appeal,  and  I  ask  you  now,  sincerely  and  honestly, 
to  give  the  committee  the  benefit  of  all  of  this  28  years  of  life  among 
the  Indians  and  3  years  of  solid  study;  to  give  us  some  suggestion 
of  what  we  can  do  in  the  way  of  passing  additional  laws  or  to  suggest 
additional  rules  and  regulations  for  the  handling  of  cases  of  this 
kind.     That  is  wliat  I  am  looking  for. 

Mr.  Selby.  Now,  Senator,  if  it  was  not  for  the  fact  that  you  have 
lived  really  in  clo.ser  contact  with  the  Indians  than  I,  I  might  ven- 
ture; but  you  are  right  there  in  the  midst  of  them,  and  I  am  removed 
from  them  jierhaps  200  miles  on  both  sides. 

Senator  AVheelkr.  There  are  only  two  classes  of  people  down  in 
Oklahoma,  the  Indians,  and  those  who  live  olf  the  Indians;  is  not 
that  right? 

Mr.  Selhy.  Yes;  there  are  a  lot  of  honest  people  down  there, 
Senator.     There  are  many  of  course  who  live  off  the  Indians. 

Senator  Wheelek.  From  listening  to  this  testimony  I  have  come  to 
that  conclusion. 

Mr.  Selby.  I5ut  I  would  not  undertake  to  solve  the  Indian  problem. 
I  have  looked  into  it  from  merely  legal  standpoints. 

The  Chaiuman.  May  I  ask,  Mr.  Patterson,  about  how  much  longer 
you  care  to  cross-examine? 

Mr.  pA'rrEHHON.  I  will  take  this  up  and  ask  just  a  few  more  ques- 
tions now,  if  Mr.  Selby  is  going  to  be  here  in  the  morning. 

The  Chairman.  We  will  not  meet  until  2  o'clock  to-morrow. 

Senator  'J'hom.as.  If  you  have  any  i(U'as  that  would  be  to  our 
benefit,  I  would  be  thankfid  if  you  woukl  give  thorn  to  me  personally, 
or  lo  I  lie  committee.  All  our  investigations  should  tend  to  help  the 
Indian  service  and  helj)  the  Indians  of  the  Unit»'d  States. 

Mr.  Sklbv.  I  will  just  make  this  general  statement,  Senator,  and 
I  think  you  will  agree  with  me,  knowing  the  situation  as  we  do  down 
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there :  if  there  had  been  a  deliberate  effort  made  to  miserably  bungle 
the  Indian  affairs,  in  the  handlin^ij  of  Indian  affairs  in  our  State, 
not  so  much  over  in  your  part  as  on  the  east,  but  still  a  great  deal 
there,  it  could  not  have  been  more  successfully  accomplished  than  it 
has  been.  Now,  I  will  illustrate.  There  was  an  Indian  girl — Maude 
Lee  Mudd,  who  had  perhaps  a  million  and  a  half  dollars.  She  was 
a  minor.  A  man  and  a  woman,  I  think  their  name  was  Wilson,  got 
her  and  with  a  young  man  who  had  agreed  to  marry  her,  they  took 
her  to  Kansas  and  then  up  to  Nebraska,  and  the  scheme  was  to  put 
her  out  of  the  way  after  they  had  gotten  hold  of  her  property. 

Senator  Thomas.  You  know  there  are  estates  that  involve  vast 
sums  where  efforts  of  that  kind  have  been  made. 

Mr.  Selby.  The  Department  of  Justice  made  efforts  for  a  year, 
aided  by  the  Bureau  of  Investigation,  to  find  that  girl.  She  was 
kept  for  a  time  in  Kansas,  and  then  taken  to  California  after  this 
young  man  said  no,  and  would  not  go  through  with  the  deal.  This 
man  and  his  wife,  I  think  it  was,  then  got  her  away  from  her  hus- 
band, in  California,  brought  her  some  place,  and  for  a  year  kept 
}icr  out  until  after  she  attained  her  majority.  William  Simnis  was 
the  probate  attorney  at  Venita,  and  it  is  pretty  clear  that  all  the 
time  he  knew  her  whereabouts.  The  Department  of  Justice  and  the 
Bureau  of  Investigation  thought  that  she  might  have  been  killed. 
They  spent  thousands  of  dollars  to  locate  that  Indian  girl. 

Some  10  days  after,  or  a  very  few  days  after,  she  had  attained 
her  majority,  she  wrote  a  letter  to  the  Attornej^  General  saying 
that  she  was  now  ready  to  come  in,  and  that  if  the  Attorney  Gen- 
eral Avould  promise  not  to  interfere  with  her  affairs — and  the  de- 
partmental agents — and  if  the  Attorney  General  would  write  a  letter 
to  a  Miami  attorney,  she  would  come  in ;  and  within  a  week  she  was 
here — over  in  the  Department  of  the  Interior.  I  do  not  know  whether 
they  knew  or  had  information  as  to  where  she  was — I  do  not  know — 
but  throughout  all  that  time  there  was  no  effort,  so  far  as  was 
brought  to  the  attention  of  the  Department  of  Justice,  to  help  to 
locate  her. 

I  could  go  down  the  line  with  a  good  many  cases. 

Senator  Thomas.  Wherever  there  is  a  lot  of  money  of  Indians,  you 
find  the  same  situation.    You  ought  not  to  find  that. 

Senator  Wheeler.  There  could  not  be  any  question  in  the  mind  of 
anybody  that  when  the  department  found  out  what  this  woman 
did  with  this  man,  and  the  scheme  to  ^et  his  money  away  from  him, 
at  least  a  prosecution  ought  to  be  had  as  to  that  kind  of  a  scheme. 
If  the  department  does  not  prosecute  that,  then  I  can  readily  under- 
.stand  how  those  things  are  constantly  going  to  go  on,  and  these 
Indians  are  going  to  be  made  a  prey.  The  way  to  stop  it  is  to 
prosecute  it. 

Mr.  Selby.  There  was,  in  keeping  with  that,  a  case  a  year  ago 
in  which  there  were  seven  attoineys,  Bert  Chandler,  formerly  in 
Congress,  and  six  attorneys  living  in  Eufala ;  and  a  .young  Indian 
girl  had  taken  up  with  a  young  white  man,  and  immediately  there- 
after her  land  began  developing  oil  and  was  returning  about 
$1,000,000.  That  is  the  Exie-Fife  case.  It  was  not  long  before  she 
and  this  young  man  had  a  difference.  In  fact,  I  am  convinced  that, 
through  the  scheme  of  another  young  man  who  came  into  the  pic- 
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ture  to  alienate  her  affections,  desi^s  were  had  on  her  fortune. 
She  wantexl  to  pet  rid  of  the  husband.  He  was  a  very  creditaMe 
youn«r  man.  but  she  wanted  to  pvt  rid  of  him.  and  she  empictyed  a 
firm  of  attorneys  at  P^ufahi  to  l)rinfr  action  for  her  divorce.  Another 
firm  of  attorney.s  represented  the  liii.sband,  a  youn*^  white  man.  In 
a  short  time  they  entered  into  an  a«irreement,  which  she  sipied  with 
Jjer  Inislwind,  mak'in«r  a  property  .<;ett lenient  in  contemplation  of  the 
divorce  decree  of  $50.00<). 

The  superintendent  finally,  after  live  or  six  months.  consi*nted  to 
approve  that  settlement.  believin<i:  that  tiie  entire  amount  of  that 
money  was  poin<r  to  the  iuisband ;  but  it  wound  up  finally  by  $*JO.(X>0 
poin<r  to  the  husband  and  $15,000  to  each  j;roup  of  attorneys,  in  a 
little  divorce  case  in  which,  when  you  and  I  were  back  practicing 
law,  if  we  had  been  paid  $250,  we  woubl  have  thouirht  ourselves  very 
well  paid. 

Senator  TnoAfAS.  AVitii  your  knowledge  of  what  is  <roin,ir  <>n  down 
in  our  State  Avith  regard  to  these  rich  Indians'  fun»ls,  I  would  like 
to  get  your  viewpoint,  how  you  can  criticize  Mr.  IJurke  for  trying 
to  save  this  Indian's  funds. 

Mr.  Selby.  You  want  me  to  offer  some  solution  of  the  Indian 
problem  ? 

Senator  Thomas.  We  are  working  on  that,  and  I  would  be  very 
glad,  and  we  would  be  glad,  to  get  some  light  on  it  from  you.  I 
would  say  that  is  the  problem  that  is  confronting  us,  to  conserve 
the  estates,  to  protect  them.  Scj  far  I  have  had  no  constructive  sug- 
gestions. Some  lav  the  blame  on  tlie  law  and  others  lay  the  blame 
on  the  administration  of  the  present  law. 

Mr.  Selky.  I  would  hardly  offer  myself  as  an  ex|)ert  to  solve  the 
Indian  problem. 

Senator  Thomas.  I  know  of  no  one  who  has  had  as  much  experi- 
ence as  you. 

Mr.  Selby.  No;  I  still  insist  that  my  ex|)erience  has  not  been  equal 
to  yours,  because  you  have  been  closer  to  the  Indians. 

Senator  Thomas.  I  am  still  working  on  the  problem. 

Mr.  Selby.  I  will  be  glad  to  helj). 

Mr.  Pati'ehson.  At  the  time  of  the  calling  of  the  grand  jury,  and 
just  before  it  was  dismissed  or  the  proceedings  were  stopped,  ilo  you 
know  whether  or  not  the  foim  of  indictment  had  already  been  pre- 
pared to  submit  to  that  grand  jury? 

Mr.  Selby.  I  had  drafted,  in  the  rough,  the  general  charging  part 
of  the  indictment  on  the  tlicoi'V  of  a  consj)iracy.  That  was  formu- 
late<|  in  just  a  rough  |)cncil  draft  by  myself,  pri'pai'atorv  only  to 
having  the  general  form  ready  at  such  tinu^  as  1  might  need  to  com- 
plete it.  but  this  I  did  alone. 

Mr.  pA'riT.HsoN.  Mr.  Parmenter  and  Mi'.  Danly  at  oiie  time  had 
made  arrangements  to  go  down '{ 

Mr.  Selby.  No;  Mr.  Parmenter,  I  do  not  believe,  ever  tiied  a 
criminal  case  in  his  life,  and  I  doubt  if  Mi-.  Danly  has. 

Ml'.  Pa'itehsox.  1  guess  that   is  all. 

'i'he  Chaihman.   Is  that  all,  Mr.  Patterson? 

Mr.  PA'n'Ei{S(»N.   I  guess  that  is  all:  yes.  sir. 

Mr.  Koci.Ks.  Mr.  (Miainnan,  there  ar.e  <|uite  a  numbei'  of  (piestions 
I  would  like  to  ask  Mr.  Selby  to-morrow,  if  the  committee  will  hear. 
We  do  not  want  to  take  up  the  time  at  this  time.     He  has  brought  out 
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here  quite  a  number  of  matters  that  involve  situations  in  which  I  am 
inteiv'sted  pers(mally,  and  also  as  attorney  for  parties  interested 
vitally  in  this  situation,  and  I  would  like  to  ask,  for  the  benefit  of 
this  committee,  some  questions  on  cross-examination  to-morrow. 

Mr.  Selby.  I  would  like  to  make  just  this  <me  sujz^estion  to  the 
committee,  if  I  may.  I  shall  not  hesitate  to  answer  any  cjuestions  Mr. 
Rofrers  miffht  ask  concerninir  liis  own  connection  witli  the  nuitters 
brou<rht  out,  but  in  view  of  the  fact  that  I  am  in  the  civil  suits  that 
involve  Mrs.  Barnett  I  should  most  earnestly  insist  that  anything 
that  mi<rht  ultimately  be  u,sed  to  dispara<^e  me.  as  has  been  done — I 
will  say  frankly,  as  to  Mr.  Rojjers,  that  I  am  confronted  ev'ery  time 
I  fjTQ  into  court'  with  him  with  letters  and  other  means  that  make  it 
appear  usually  to  the  court  that  I  am  opposing]:  every  other  branch 
of  the  (lovernment  and  running  these  cases  as  a  sort  of  sideshow 
of  my  own,  and  I  say  I  do  not  want  any  further  involvements  that 
will  embarrass  me  further  in  those  cases. 

Senator  Wheelkr.  I  do  not  think  you  will  be  involved.  I  am  per- 
fectly willing  to  sit  a  few  moments  longer  in  order  to  get  the  whole 
matter  through  and  have  it  over  with,  because  w^e  are  asking  some 
other  witnesses  to  come  here  to-morrow,  and  we  certainly  can  not 
devote  all  the  time  now  to  this. 

Senator  Thomas.  There  are  some  other  witnesses,  I  think,  that 
ought  to  be  called  for  just  a  few  questions.  Personally,  I  am  not  in- 
terested in  but  just  a  few  questions,  myself.  There  is  one  point  that 
I  think  ought  to  be  cleared  up.  It  would  ap])ear  from  the  testimony 
to  date  that  the  Interior  Department  and  the  Department  of  Jusice 
are  sort  of  crossways;  in  other  words,  at  sword's  points.  I  do 
not  think  that  condition  exists.  I  think  that  ought  to  be  cleared 
up  by  evidence  brought  before  the  committee  by  those  wlio  are,  it 
might  be  termed,  at  the  head  of  the  various  departments. 

Senator  AViieeler.  We  are  going  to  have  Doctor  Work  here  and 
Mr.  Sargent  here. 

Senator  Thomas.  I  think  that  Mr.  Work  was  not  called. 

Senator  Wheeler.  No;  but  he  will  be  called;  I  can  assure  you  of 
that.  I  mean,  I  did  not  want  to  get  a  lot  of  witnesses  up  here  to- 
morrow that  we  could  not  hear. 

Senator  Thomas.  I  think,  perhaps,  an  erroneous  impression  has 
gotten  out  that  these  departments  are  fighting  each  other.  I  think 
that  is  not  the  case. 

Senator  Wheeler.  I  do  not  think  that  is  the  impressi(m. 

Mr.  Rogers.  Shall  I  proceed^  My  questions  will  be  pointed,  and 
if  the  answers  are  pointed  and  direct  as  my  questions,  it  will  not  take 
a  great  while. 

Senator  Wheeler.  I  think  your  questions  should  be  limited  en- 
tirely to  any  statement  that  might  be  made  with  reference  to  you 
yourself  in  this  nuitfer.  That  is  the  only  thing  that  the  connnittee  is 
interested  in.  If  you  want  to  clear  up  something  that  has  been  said 
with  reference  to  you,  I  think  you  ought  to  be  pcruiitted  to  ask  que.s- 
tions,  but  I  do  not  think  you  should  be  permitted  to  ci'oss-examine  for 
the  benefit  of  the  Interior  Department,  as  you  are  not  representing 
them;  and  as  far  as  I  am  i^ersonally  concerned,  I  shall  object  to  that 
line  of  cross-examination  any  further  from  you. 

Mr.  Rogers.  I  might  state,  for  the  information  of  Senator  Wheeler, 
it  has  been  stated  by  Mr.  Selby  in  his  examination,  at  the  request  of 
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the  counsel  and  on  the  questions  of  counsel  for  this  committee  or  by 
yourself.  Senator  Wheeler,  that  it  was  the  purpose,  the  intent,  and 
settled  plan  of  Mr.  Selby,  acting  under  the  instructions  of  someone 
in  his  department,  to  proceed  to  indict  certain  individuals  for  a  crime. 

Senator  Wiikeler.  Yes. 

Mr.  Rogers.  He  named  certain  persons. 

Senator  Wheeler.  Yes. 

Mr.  Rogers.  He  stated  to  this  committee  that  he  had  not  named 
all  the  persons. 

Senator  Wheeler.  That  is  perfectly  within  his  right. 

Mr,  Rogers.  The  theory  upon  which  tlie  indictment  is  based  is  of 
the  utmost  importance  if  the  committee  is  to  consider  that  testimony. 
I  desire  to  ^o  into  the  theory  of  every  bill  that  Mr.  Selby  has  had  any- 
thing to  do  with. 

Senator  Wheeler.  You  are  not  iroing  to  be  permitted  to.  I  will 
say  that  to  you,  so  far  as  I  am  concerned. 

Mr.  Rogers.  And  I  will  attempt  to  demonstrate  to  the  committee, 
if  the  committee  will  permit  me,  that  at  the  time  the?^  were  drafted 
they  had  all  the  information,  and  they  have  changed  their  provision 
on  the  question  of  fraud — abandoned  any  question  of  fraud. 

Senator  Wheeler.  I  submit  that  if  that  is  the  line  of  cross-exam- 
ination, the  committee  do  not  take  up  its  time  permitting  a  cross- 
examination  of  that  kind  by  Mr.  Rogers.  We  are  not  investigating 
you,  but  are  investigating  the  department.  The  department  is  rep- 
resented by  cotinsel  and  counsel  has  cross-examined  this  witness; 
and  we  are  not  interested  at  all  in  what  your  personal  views  are,  and 
it  is  not  fair  for  you  to  cross-examine  this  witness  as  to  his  views  as 
to  some  cases  that  he  intends  to  present  to  the  grand  jury  in  the 
future. 

Mr.  Rogers.  Since  you  have  heard  the  statement  by  our  antagonists 
from  the  beginning  of  this  litigation,  it  is  fair  that  you  should  hear 
a  statement  from  some  one  who  is  familiar  with  this  record  on  our 
side. 

Senator  Wheeler.  We  are  not  interested  in  your  side  of  the  case. 
We  are  not  investigating  your  side  of  the  case;  we  are  investigating 
the  department  as  to  whether  or  not  they  have  been  neglectful  of 
their  duty,  and  that  is  as  far  as  it  goes. 

Mr.  Rogers.  That  is  what  I  want  to  enlighten  you  on. 

Senator  AVheeler.  I  do  not  want  your  enlightenment.  If  the  De- 
partment of  the  Interior  wants  to  go  into  that,  that  is  perfectly  all 
right.  They  are  perfectlv  competent  to  protect  themselves,  and  th<'y 
do  not  need  your  .suggestions,  I  think. 

Mr.  Rogers.  It  is  up  to  the  committee  whether  I  should  proceed  or 
not. 

Senator  Wheeler.  To  bring  it  to  a  definite  conclusion,  I  move  that 
Mr.  Rogers  be  not  permitted  to  cross-examine  this  witness  other  than 
with  reference  to  nuitters  that  miglit  jxTtain  to  him  personally,  and 
the  .statements  made  on  direct  examination  by  the  witness  pertaining 
to  Mr.  Rogers. 

The  Chairman.  You  have  heard  the  motion.  Are  you  ready  for 
the  question'^ 

(The  (|iies(i()n  was  taken  and  tiie  motion  was  agreed  to.) 

The  CuAHtMAN.  Do  you  wish,  then,  to  ask  anything^ 
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Mr.  Rogers.  There  is  nothinp:  in  this  testimony  directly  pertaining 
to  me  as  an  individual,  except  as  to  the  contract  that  has  l>een  re- 
ferred to,  which  I  think  the  committee  understands  already  wa.s  never 
executed  by  either  of  the  parties,  and  the  payment  of  the  check  by  the 
Dawes  Commission. 

I  do  not  care  to  make  any  cross-examination  of  Mr.  Selby  about 
that,  because  he  does  not  know  the  facts  connected  with  it.  He  is 
guessing  at  a  good  deal  of  it.  I  might  examine  Mr.  Selby  as  to  a 
conference  at  the  superintendent's  ottice  at  which,  as  he  said,  I  ap- 
peared on  behalf  of  Anna  Laura  Barnett,  asking  for  $6,000.  Could 
you  be  mistaken  about  my  appearing  there,  Mr.  Selby? 

Mr.  Selby.  I  think  it  "was  about  the  4th  day  of  October  you  and 
Mrs.  Barnett  and  Jackson  Barnett  and  myself  were  there.  I  ran 
into  you  all,  up  in  the  entrance  room  of  the  superintendent's  office. 
You  did  not  tell  me  why  you  were  there;  neither  did  Mrs.  Barnett, 
or  anyone  there  in  the  room.  Herb  House,  I  think,  was  with  you.  I 
think  Herb  House  was  there. 

Afterwards,  after  you  had  concluded,  then  I  do  not  know  whether 
it  was  Mr.  Brudrus  or  who  it  was  there  in  the  office — told  me,  and 
also  Mr.  Cooper,  the  United  States  marslial  who  was  uj)  there,  that 
you  and  Mrs.  Barnett  were  there  to  get  money — the  amount,  so  they 
said,  was  $6,000 — to  use  in  going  up  to  New  York  on  the  case  pending 
in  New  York  on  October  15,  I  think  it  was.  I  know  Barnett  loft 
there  about  the  9th  of  October  and  came  to  Washington,  on  the  way 

going  up  to  New  York.    Now,  you  did  not  tell  me 

Mr.  Rogers.  Do  you  remember  the  date  you  refer  to  there  ? 
Mr.  Selby.  I  think,  as  near  as  I  can  figure  up,  it  was  about  the  4th 
day  of  October.    It  was  right  in  that  neighborhood, 
Mr.  Rogers.  The  4th  day  of  October  ? 

Mr.  Selby.  I  can  not  say,  but  it  was  right  close  to  that  time. 
Mr.  Rogers.  Is  it  not  a  fact  that  on  the  4th  of  October  Jackson 
Barnett  had  been  seized  on  the  street  in  Muskogee  by  two  deputy 
marshals  and  carried  to  New  York  upon  the  order  of  the  Department 
of  Justice  ? 

Mr.  Sei.by.  No,  sir,  because  I  left  Oklahoma  City,  I  think,  on  the 
9th ;  I  would  say  about  the  9th,  but  before  leaving  I  had  advice  that 
Jackson  Barnett  was  on  his  way  to  Washington,  and  I  reached 
Washington  on  the  11th. 

Mr.  Rogers.  Jackson  Barnett  was  released  by  Judge  Franklin  E. 
Kennamer  on  a  bond  to  the  United  States  marshal  of  the  eastern 
district  of  Oklahoma  on  the  27th  of  September,  was  he  not? 
Mr.  Selby.  I  do  not  know  about  that.  Judge. 
Mr.  Rogers.  You  know  about  that. 
Mr.  Selby.  I  was  not  present.    You  were  there. 
Mr.  Rogers.  You  know  that  he  was  seized  in  the  front  yard  of 
his  own  home  on  the  20th  day  of  August  by  live  deputy  marshals? 
Mr.  Selby.  In  California? 
Mr.  Rogers.  Yes;  in  California. 
Mr.  Selby.  I  was  in  Oklahonui. 
Mr.  Rogers.  You  know  about  tliat.  do  you  not? 
Mr.  Si:LBY.  I  heard  about  that.     I  know  he  was  brought  to  Okla- 
homa at  that  time. 

Mr.  Rogers.  You  caused  that  to  be  done  ? 


1196    SX'RVKY  OF   CONDITIONS   OF  INDL\NS   IN    UNITED  STATES 

Mr.  Ski.uy.   I  will  take  the  responsibility. 

Mr.  K(x;ki{s.  You  caused  that  atlarjwnent  to  Ik*  issued  upon  tlie 
j^round  that  the  allo<riition  that  .Jackson  Barnett  had  ifinored  llie 
process  of  the  court  to  attend  upon  the  jjrand  jury  in  July;  is  that 
ri«rht  i 

Mr.  Sklby.  The  year  before.  That  is  another  July  and  another 
p'and  juiy. 

Mr.  HcMJKRs.  The  previous  July? 

Ml'.  Sklry.  I  had  planned  to  iiave  tiie  matter  before  the  grand 
jury  in  that  July,  a  year  before  the  last  <irand  jury. 

Ml".  K()(;p:i{s.  Air.  Selby 

Mi-.  Selby.  Let  nie  an.swer — and  I  wanted  Jackson  Burnett  before 
that  ^rand  jury  so  that  the  «rrand  jury  could  see  him.  and  I  issued  a 
subpuena,  and  I  think  I  have  the  letter  in  my  file — not  a  letter  but  a 
copy  of  a  tele<rram — which  you  sijj:ned,  sendinjr  out.  I  think,  Jud<;e, 
to  California,  advisino:<  in  substance,  that  no  attention  be  paid  io  it. 

Mr.  RofiEHs.  You  had  a  subprona  issued? 

Mr.  Sp:i.by.  Let  me  finish.  Now,  Jackson  did  not  come;  and  when 
he  did  not  arrive  and  the  ^n-and  jury  was  in  session,  I  a.^ked  the 
court  to  issue  an  attaclniient  to  send  it  out  to  California  and  brinp 
Jackson  Bainett  to  Okmul<ree.  and  the  nuirshal  brou«rht  him.  How- 
he  «rot  him  out  there  I  do  not  know.     I  was  not  present. 

Mr.  Rogers.  Is  it  not  a  fact,  and  do  you  not  know,  that  you  had 
subprenaed  Barnett  to  testify  in  the  United  States  court  in  a  criminal 
prosecution  of  some  man,  the  title  of  which  was  not  stated,  on  behalf 
of  the  Ignited  States,  and  that  the  service  of  that  process  was  made 
in  the  usual  way  upon  Jackson  Barnett.  and  that  he  failed  to  a|)j)ear 
in  response  to  the  subpcjena,  and  that  you  then  went  in  before  JudiJje 
AVilliam  and  had  an  attachment,  settin<r  out  that  he  had  violated  the 
order  of  the  court,  and  that  then  he  was  seized  in  California  and 
brou<rht  to  Oklahoma  about  the  20th  of  Au<;ust.  19"2G?  Is  not  that 
correct  ? 

Mr.  Seijjy.  1  have  stated  all  of  that  once  i)reviously ;  that  I  did 
have  him  subpo'naed;  that  I  did  j^rocure  the  oi'der  of  attachment: 
and  did  cause  the  marshal  to  iro  out  there  and  brinjjr  hini  back:  and 
when  an  oi'der  was  njade  by  the  Federal  jud^e  in  New  York  to  ju'o- 
•duce  him  there  on  a  habeas  corpus  ad  testiticandum,  I  had  ♦Fuilj^o 
Williams  make  an  older — so  that  you  will  understand  it  all — in  Mus- 
kogee in  aid  of  the  New  York  writ,  and  that  placed  in  the  hands 
of  the  United  States  marshal,  who  broujrht  him  on,  leavin<:  Musko;j:ee 
on  about  the  J)th  day  of  October,  bi-in^nnir  hin»  liere  to  Washin^^on 
and  into  the  I)e|)artment  of  Justice  (MI  the  12th. 

Mr.  Ro(;ei{s.  You  do  not  need  to  ^o  oNcr  all  that,  but  answer  my 
cniesti(Mi. 

Mr.  Sei.by.   I  have  stated  that. 

Mr.  Ko(u:i{s.  We  can  ^'et  alonji  much  fabler  if  yon  will  an-^uer  my 
questions  directly. 

Mr.  Selby.  I  had  said  all  that  before. 

Mr.  HociKKs.  IJiirnett  was  sul)|)(enaed  in  tlu>  first  instance  to  testify 
on  behalf  of  the  (iovernment  in  an  attempt  to  in<li«t  his  own  wife:  is 
not  that  t  rue? 

Ml-.  Selby.    I  had  a  subpceua  issued   for  dackvou  liai'iu'tt. 

Mi-.  Ko<iEi{s.  Was  it  not  for  the  |iui-pose  of  indictin;*  .Mrs.  Bainett? 

Senatcn-  Wheelkh.  What  <lin'erenc<'  d(K's  it   make? 
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Mr.  Selby.  That  Avould  be  for  the  grand  jury  to  doUiniinc.  You 
know  that. 

Mr.  KooKRS.  You  ran  answer  that  "  Yes  "  or  '*  No."  I  am  trying  to 
get  at  the  facts. 

Senator  Wheelek.  I  can  not  see  what  bearing  thai  has,  and  tliis 
is  contrary  to  the  rule  we  just  adojited  with  reference  to  the  cross- 
examination  that  wa.s  going  to  be  permitted  of  this  witness. 

Mr.  Rogers.  It  is  leading  up  to  the  very  thing  he  has  testified 
about  here  in  this  case  with  reference  to  the  payment  of  counsel  fees. 
If  the  conunittee  would  permit  me,  I  would  like  to  finish  my  line  of 
inquiry.    Shall  I  proceed,  Mr.  Chairman? 

Senator  Wiiekler.  What  difference  does  it  make  for  what  reavson 
he  had  him  subpoenaed  there? 

Mr.  Rogers.  Does  it  not  make  any  difference  to  the  committer 
what  the  Department  of  Ju.stice 

Senator  Wheeler.  We  are  not  investigating  the  Department  of 
Justice.  I  did  that  once  before,  and  it  might  need  it  again ;  but  we 
are  not  investigating  it  here. 

Mr.  Rogers.  I  am  surprised,  Senator  Wheeler,  that  j^ou  should 
take  that  attitude  in  this  matter. 

Senator  Pine.  The  committee  is  not  interested  in  that  matter 
at  all. 

Mr.  Rogers.  Well,  they  should  be. 

The  Chairman.  It  is  not  our  purpose,  under  the  resolution  we 
are  acting  under,  to  investigate  the  Department  of  Justice  at  all. 

Mr.  Rogers.  Very  well ;  I  will  go  to  the  other  point. 

You  do  know  that  I  procured  the  release  of  Jackson  Barnett  from 
the  custody  of  the  marshal  on  a  bond  and  appeared  before  the  United 
States  court  in  the  following  January? 

Mr.  Selby.  I  have  heard  so.    I  will  take  your  word  that  you  did. 

IVIr.  Rogers.  Now,  was  he  not  seized  on  the  street  three  days  later 
by  t^^o  United  States  marshals  and  carried  to  New  York — taken  off 
the  street  when  walking  along  the  street  Avith  his  wife,  and  carried 
to  New  York — as  a  witness  to  testify  in  the  court? 

Mr.  Selby.  I  say  I  did  have  him  at  New  York  as  a  witness,  because 
I  wanted  no  question  as  to  Jackson  Barnett's  competency  to  be 
left  open,  and  I  said,  "We  will  take  him  to  New  York,'"  and  we  had 
him  ttiere  for  your  benefit  if  you  wanted  to  put  him  on  the  stand  and 
to  contend  to  »Tudge  Knox  that  he  was  competent,  and  you  declined  to 
do  it.    I  would  not  offer  him. 

Mr.  Rogers.  Judge  Hand  released  Barnett  from  custody  on  my 
request  on  a  statement  of  facts?    Jackson  Barnett  was  released? 

Air.  Selby.  Yes. 

Mr.  Rogers.  Apparently  he  left  Muskogee,  you  say,  on  the  4th, 

Mr.  Selby.  No;  I  did  not  say  that.  I  say  you  and  Mrs.  Bainett 
and  Baniett  were  down  there,  as  I  recall,  on  the  4th.  He  left  Mus- 
kogee on  the  9th,  because  I  met  the  nuu-shal  and  Barnett  the  next 
morning  in  St.  Louis,  and  traveled  from  there  to  Washington  on  the 
train  with  Barnett  and  the  marshal,  reaching  here  on  the  Uth  of 
October. 

Mr.  Rt)GERS.  Very  well;  you  are  not  sure  that  I  was  present  when 
they  asked  for  any  money  at  all  ? 

Mr.  Selby.  No;  I  did  not  go  in  when  you  presented  youi-  reque.st- 
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The  Chairman.  I  do  not  see  what  bearinjr  this  has  upon  the  liear- 
in.r  at  all.  It  seems  to  me  we  had  better  close  the  hearing  and  ad- 
journ. It  is  ^'etting  late.  Does  that  meet  with  the  approval  of  the 
other  members  of  the  committee? 

Mr.  Rocms.  I  presume  the  committee  will  hear  a  statement  from 
me  later  on  about  the  case? 

The  CiiAiRMAX.  We  will  consiiler  that. 

The  Chairman-.  We  will  adjourn  now.  The  hearings  will  continue 
at  2  o'clock  to-morrow  in  this  room. 

(The  confidential  report  referred  to  in  this  day's  proceedings  by 

Senator  Wheeler  is  here  printed  in  full  as  follows:) 

Muskogee,  Okla.,  April  28,  1920. 

Hon.  Cato  Sells, 

t'ommissioncr  of  Indian  Affairn,  Washin/jtou,  D.  C. 

I)E.\u  (^oMMisHioNEii:  I  have  the  honor  tt»  snliuiit  for  your  consideration  a 
r«i)ort  <'<»verinK  tiie  material  facts  so  far  (lev<'Ioi)e(l  in  luy  investiKation  of  the 
kidnapini,'  of  .laclvson  Bariiett,  the  millionaire  Crwlc  Indian,  by  Mrs.  Annie 
Laura  Ijowc. 

I  arrived  at  Muskogee,  Okla.,  from  Washington,  D.  C,  to  take  charge  of  the 
investigation  of  this  case  on  Fel)ruary  21,  1920,  and  I  have  heeu  engagwl  con- 
tinuously therein  to  date.  I  have  been  assisted  since  March  24  by  Mr.  Charles 
McCloud".  a  private  op'Tative,  of  Oklahoma  City.  Mr.  Mci'loud's  services  were 
arranged  for  by  myself  with  the  authority  of  the  guardian  and  all  jK-rson-  iuter- 
este<l  on  our  side  of  tht'  ca.se.  He  is  a  high-class  man,  in  whom  I  have  every 
conlidence,  and  he  is  one  of  the  best  oixjratives  with  whomi  I  have  ever  per- 
.sonally  a.s.sociate<i.  He  does  all  the  Southwestern  Bell  Telephone  C<>.  investiga- 
tion work  in  this  section  and  has  worked  for  the  attorney  general's  office  of  the 
State  of  Oklahcmia  on  si)ecial  assignments  for  many  years.  He  has  a  wide 
acquaintance  in  the  State  and  is  proving  a  very  valuable  man  on  this  case.  His 
services  should  be  continued. 

The  investigation  has  taken  us  into  the  States  of  Oklahoma,  Texa.s  Arkansas, 
Missouri,  Iowa,  and  Kansas. 

Jackson  Barnett  is  of  simple  mind,  and  those  who  know  him  best  do  not 
believe  that  he  is  of  sufficient  mental  capacity  to  understand  the  nature  <)f  a 
marriage  ceremony.  The  facts  surrounding  his  alleged  marriage  to  this  I>nve 
wiuuan  in  themselves  show,  in  my  opiniitn,  his  mental  incomix'tency. 

Without  going  fully  into  this  particular  pha.se  of  the  case  at  this  time.  I  will 
state  briefly  that  the  first  time  the  woman  ever  had  any  conversation  with 
Jackson  Barnett  was  the  day  In-fore  she  took  him  to  Okemah,  Okla.,  and  applie<l 
for  a  marriage  licen.se  to  marry  him.  She  went  to  Okemah  with  him  on  Jan- 
uary .'il,  as  1  recall  the  date.  Her  conversation  with  him  on  the  ilay  previous 
was  short,  and  as  far  as  we  are  able  to  determine  did  not  relate  to  any  contcm- 
Iilattd  marriage.  The  day  she  t(M)k  him  to  Okemah,  Jacks»»n  afleruards  said 
that  he  thought  that  she  was  taking  him  down  to  tlie  store  near  his  home.  The 
negro  caretaker,  wlio  was  In  the  taxi  car  with  Jackson  and  the  woman,  testilles 
(hat  she  gave  Jackson  whisky  on  the  way  to  Okemah;  that  Jackson  refused  to 
drink,  and  that  tliereui)on  she  tin-ned  the  bottle  up  to  his  lips  and  practically 
forced  the  li(iuor  down  him.  The  license  was  refused  at  Okenuih,  and  she  then 
(lirtH'ted  the  la.\i  driver  to  take  them  to  Iltildtiiville.  the  county  si-at  of  an 
adjoining  county.  The  county  clerk  also  refused  to  issue  a  license  to  them  at 
the  last  ii.inied  i)|ace.  The  woni;in  then  returned  Jackson  to  his  h«»me,  advising 
the  guariliari,  who  intervieweil  her  later  in  the  day.  that  slie  was  in  lt>ve  with 
Jackson  and  intended  (o  marry  him. 

Mrs.  I>owe  did  return  t<i  Jackson's  home  on  the  evening  of  Fel>ruary  22.  She 
went  by  automobile  from  Tulsa,  Okla.,  dire<-tly  to  this  Indian's  home,  arriving 
(here  about  i»  o'cl(K-k  in  the  evening.  The  machine  was  driven  by  its  owner. 
Mr.  Alvin  L.  Morehead,  of  Tulsa,  he  being  n(i"on»i)anle<l  by  his  wife.  The  woman 
in(hice<l  Jackson  to  get  Into  (he  car,  and  he  told  the  negro  caretaker  that  he 
would  n<rt  be  back  until  the  next  niorrdng.  They  drove  all  night,  arriving  in 
('ofTeyville,  K.ins.,  the  next  morning,  Monday,  Feluuary  2.'{.  The  woiinin  took 
the  Inlerurban  line  lo  Indepc'iidence,  the  county  seat  of  that  county.  .Montgomery 
C^tunty,  Ivans.,  procured  a   marriage  license,  and   returned   to  ("olTeyvllb".     She 
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secured  the  services  of  a  justice  of  the  peace  named  Bicket,  who  performed  the 
marriage  ceremony  at  the  Metropolitan  rooming  house  in  Coffcyville.  Mr.  and 
Mrs.  Morehead  wore  tlie  only  witnesses  to  the  ceremony  so  far  as  I  have  heen 
able  to  learn.  Tlie  justice  of  the  iieace  states  that  there  were  probably  two  i)er- 
sons  looking  on  in  tlie  rear  of  the  room,  but  that  he  did  not  know  tlieir  names. 
We  have  been  unable  to  identify  them. 

Police  otficers  who  saw  Jackson  soon  after  his  arrival  in  CofTeyville  state  that 
he  had  a  doped  appearance,  and  a  newspaper  reporter  named  Fitzgerald  advised 
me  that  Jackson  told  him  that  the  woman  had  given  him  whisky  en  route  to 
Coffeyville  from  his  home. 

Mrs.  Lowe  was  registered  at  the  Kuppor  Hotel,  Kan.sas  City,  Mo.,  January  7 
to  10,  1920,  under  the  name  of  Mrs.  A.  h.  Lowe.  Our  information  tends  to  show 
that  she  went  from  there  to  Wichita  Falls,  Tex.,  and  that  she  made  effort  at 
Fort  Worth  and  Wicliita  Falls  to  secure  financial  backing  to  put  through  this 
kidn.-iping  scheme.  This  ])hase  of  the  case  has  not  been  worked  out  fully,  but 
it  appears  that  she  approached  a  man  at  Fort  Worth  and  made  him  a  proposi- 
tion to  split  with  him  any  money  that  she  might  get  out  of  tlie  venture,  but  that 

she  was  turned  down  and  finally  secured  some  money  from  a  man  named 

at  Wichita  Falls.    We  have  been  making  every  effort  to  find  Mr.  ,  but  it 

looks  as  if  he  had  gotten  on  to  the  fact  that  we  are  endeavoring  to  interview 
him  and  has  been  keeping  out  of  our  way.  I  have  been  endeavoring  to  get  in 
touch  with  him  through  the  Department  of  Justice  agents  in  Texas.  We  pro- 
pose to  visit  Texas  within  the  next  few  days  to  run  out  carefully  the  lines  that 
we  started  there. 

Mrs.  Lowe  probably  went  from  Texas  to  Henryette  the  first  time  that  she 
attempted  to  marry  Barnett.  She  registered  at  the  Elk  rooming  house,  Henry- 
ette.  on  January  20,  under  the  name  of  .     She  changed  her  rooming 

place  on  the  31st,  staying  one  night  at  the  Georgian  Hotel.  She  came  into 
Muskogee  on  the  morning  of  February  1,  and  a  ticket  seller  at  the  Katy  rail- 
road station  advises  me  that  a  woman  wearing  a  leather  coat  and  fur  collar, 
and  answering  to  Mrs.  Lowe's  description,  bought  a  ticket  about  that  time  to 
Wichita  Falls,  Tex. 

Mrs.  Lowe  was  in  Eastland,  Tex.,  at  the  home  of on  February 

16.  Mr.  stated  to  Mr.  McCloud  that  he  knew  nothing  about  her  pro- 
posed kidnaping  scheme,  but  that  he  loaned  her  $100  on  February  16,  giving 
her  a  check  for  the  amount,  and  that  this  check  was  cashed  at  Dallas  on  the 
next  day.  He  claims  that  she  stated  to  him  that  she  desired  to  pay  a  dry  goods 
bill  in  Kansas  City  which  had  been  contracted  by  her  daughter,  the  amount  of 
which  was  something  over  $200.  Later,  on  March  13,  he  gave  her  a  check  for 
$94.44.  payable  to  Emery,  Byard,  Thayer  dry  goods  house  of  Kansas  City,  in 

settleemnt,  as  he  was  told,  for  the  balance  owed  by  her  on  account.    Mr. 's 

bank  account  at  Eastland  shows  that  he  gave  his  wife  a  clieck  for  $141  on 
March  16.  I  am  inclined  to  believe  that  Mr. advanced  this  money,  indi- 
cated above,  to  Mrs.  Lowe,  with  the  knowUnlge  that  she  was  going  to  use  it 
to  defray  her  exi>enses  in  an  attempt  to  kidnap  Barnett. 

Mrs.  Lowe  called  at  Emery,  Byard,  Thayer  dry  goods  house  in  Kansas  City 
on  February  20  and  gave  them  a  note  for  $94.44,  which  was  afterwards  paid,  by 

the  check  from ,  mentioned  above.    She,  therefore,  must  have  gone 

immediately  from  Kansas  City  to  Tulsa,  where  she  got  in  touch  with  Morehead, 
getting  him  to  accompany  her  to  the  home  of  Barnett.  Morehead  denies  that 
lie  knew  what  the  woman  intended  to  do,  but,  of  course,  he  is  falsifying. 

Mr. is  a  chattel  loan  broker  of  Tulsa,  who  has  been  there  since  about 

1914.  He  loans  money  on  furniture,  diamonds,  etc.,  and  it  is  alleged  that  he 
does  an  extremely  raw  busine.s.s.  He  was  formerly  a  jeweler's  auctioneer,  hav- 
ing been  in  this  business  in  Kansas  City  for  several  years  prior  to  his  removal 
to  Tulsa.  He  was  reared  in  Atlanta.  111.,  where  he  marrie<l  his  present  wife. 
The  postmaster  at  that  place  writes  me  that  he  sustained  a  gootl  reputation 
there,  having  been  a  clerk  in  a  dry  goods  store  up  uniil  he  left  here.  lie  was 
then  in  lola.  Kans.,  for  .several  years,  in  the  mercantile  business.  The  ix)st- 
master  of  that  place  writes  mo  that  lu>  sustained  a  good  reputation  while  there. 
Per.sons  for  whom  he  worked  in  Kansas  City  also  give  him  a  good  reputation. 
A  jeweler  in  Muskogee  advist>s  mo  that  he  had  dealings  with  him  as  a  jeweler's 
auctioneer  and  found  him .  It  is  alleged  al.so  that  he  was  in  the  mercan- 
tile business  for  about  a  year  in  Tulsa  and  that  he  had  a  bad  failure.     There 

is  little  doubt  in  my  mind  that  he  is  now  doing  a  business  as  a  chattel 

loan  broker.  He  had  busine.ss  dealings  with  the  Lowe  woman  two  or  three 
years  ago,  having  collected  rents  on  her  house  in  Tulsa. 
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Mrs.  Ijowe  puivhiist»d  ii  house  In  Tulsa  In  1914  soon  after  her  divorce  from 
T.  J.  Lowe,  and  my  information  is  that  slie  purohnsed  it  with  mcmoy  whi<-h 
Fhe  (>l>f«ln('(l  frniii  Mr.  Lowe.  She  iiltiTwanls  mort;rin;<(l  this  pn'i»erty  for 
$2.0(MI.  later  IvirmwinK  $1,(KH)  more  on  the  pntjHM-ty.  Slie  s«i|«i  tlie  liouse  for 
$r..(>0<)  on  Fei>njary  31.  1»18.  She  owed  a  total  of  nearly  $3,500  on  thin  pn»perty 
lit  the  time  she  sold  it. 

Mrs.  Jjowe  pun-hase«l  a  hou.S4»  in  Kansjis  City,  Mo.,  at  Tl»irty-«'i>rhth  and 
Gilliam  Road  about  October.  1918,  for  .58..''»0O.  She  paid  $.^K>  down.  aLTwinff 
to  pay  $500  per  year  on  it  until  paid  for.  She  made  default  in  i»aynn'nt.  hut 
obtained  throu;rh  the  asNi.stance  of  Mr.  Mon»h<iul  a  new  loan  on  the  projierty 
some  time  durinj?  the  early  imrt  of  .Taimary.  11)21,  for  .$8,200. 

Mrs.  Ijowe  has  unquestionably  been  in  liard  c-imimstances  during  the  last 
year  past.  Persons  around  Fort  Worth  tell  me  that  she  has  approachefl  varl- 
cus  pi'rsons  there.  re<juestinK  loajis  of  $2  or  Jjsi  at  various  times  ilurinj:  the 
last  year,  and  everythinfr  indicated  that  she  was  on  her  upjK.»rs.  Tiwious  to 
that  time  .she  apivirently  had  her  ujjs  an<l  dowois.  She  would  make  a  cleaning 
occasionally,  then  .she  would  be  flush  for  a  time. 

Mrs.  liowe  was  boni  near  the  little  inland  villape  of  Erie,  Mo.,  which  Is 
locate<i  in  McDonald  County,  about  15  miles  .southeast  of  Neosho.  This  is 
southwest  Mis.sourl  south  of  .loplin.  in  the  foothills  of  the  Ozark  Mountains. 
Her  maiden  name  was  Randolph.  Her  father  is  James  Randolith,  said  to  be 
livinp  probably  in  Kansas  City.  Her  father  and  mother  sepanite<l  when  .she 
was  a  younp  lady,  and  her  mother,  Martha  E..  is  now  the  wife  of  Mr.  Geonre 

,  an  elderly  gentleman  residing  at  Decatur,  Ark.     She  o>mes  of  a  very 

ordinary  family. 

I  am  advised  by  old  residents  of  McDonald  County  that  she  get.s  her  bad 

blood  through .     Her  brother,  James  T.,  or  "  Buck  "  Randolph, 

is  now  in  Kansas  City.  I  was  told,  in  fact,  that  none  of  the  family  amounted 
to  much.  The  I^owe  wf»man  was  in  McDonald  County  up  until  within  a  few 
years  of  her  marriage.  Her  reputation  for  chastity  before  her  first  maiTiage 
was  not  good.  There  was  a  whisky  runner  connected  with  the  Ci-eekmor  crowd 
with  whom  she  as.s*)ciated  wh(>  is  a  resident  of  Sulphur  Springs,  Ark. 

Mrs.  Itowc's  mother  tells  me  that  she  is  42  yejirs  of  age.  She  was  first  mar- 
ried at  Mount  Vernitn,  Mo.,  to  Arthur  W.  Sturgis  on  May  2".>.  11K)4.  under  the 
name  of  Launi  Randolph.  Her  age  is  given  in  the  marriage  certifit-ate  as  1!). 
This  would  make  her  age  about  35  years  at  this  time.  She  was  divorci^l  from 
Sturgis  in  Februaiy,  1912.  at  Neo.sha,  Newton  County,  Mo.,  the  decree  was 
given  to  the  plaintiff,  her  husband,  uix>n  default.  The  decnn'  rtH*itiil  that  \yor- 
Fonal  .service  had  been  had  uixm  the  defendant.  I  eiideavon^l  to  locate  flics 
in  the  case,  but  was  advised  by  the  clerk  he  was  unable  to  find  them. 

The  woman  was  next  married  to  T.  J.  Lowe,  of  Guthrie,  Okla.,  at  Fort  Smith, 
Ark.,  on  July  15,  l!)i;?,  under  the  name  of  Mrs.  A.  L.  Sturgis.  The  grooni's  age 
is  given  at  57  and  that  of  the  bride  'A'^.  Her  place  of  residence  is  given  as 
Tulsa,  Okla.  Lowe  obtained  a  divorci'  from  her  at  (Juthrie  on  November  21. 
l!M.'i.  The  plaint  iff,  T.  J.  Lowe,  alleged  des<>rtion  and  gro.ss  neglect  of  dtity. 
An  answer  and  cross  petition  was  filed  by  the  defendant.  Decree  was  given 
to  the  i)laintiflf. 

The  first  is  now  a  resident  of  Monett,  Mo.     He  recently  moved  there 

I'rom  Belleville,  Kans.,  having  purchascnl  a  moving-picture  show  house  at 
Monett.     This  last-named  place  is  his  old  home.     I  understand  his  father  was 

a  rejaitable  farmer  who  was  a  lifebmg  resident  of  that  vicinity.     hims«>lf 

a<lvises  nic  that  he  .sold  whisky  at  Tulsa.  Okla.,  in  connection  with  a  chili  joint 
from  VM)4  to  liKXt.  He  slates  that  this  was  during  his  young  manhood,  and 
thai  since  1iKW»  he  has  lived  as  a  law-abiding  citizen.  He  has  one  child  by 
this  wonum  Iwirn  in  11N»5.  She  has  be<Mi  in  the  custody  of  the  mother  and  the 
f.'ifher  has  made  regular  conlributions  toward   her  supinirt    since  his  divorce 

from  the  mother.     On  tliis  account was  able  to  find  m»>  consider- 

al>le  information  concerning  Mrs.  Jyowe's  jilaces  of  ivsidence  since  his  .seiKinition 
•"roin  her.  He  is  api»arenfly  veiT  much  afraid  of  the  woman  and  begginl  mo 
(o  regjird  any  information  givi'n  by  him  as  confidential. 

Her  former  husband.  Lowe,  was  the  last  se<-retary  tif  slate  for  Oklahoma 
'I'erritory,  and  lafor  was  general  airent  for  the  Mtitnal  Life  Insuranc<»  Co.  of 
New  York  for  Oklahoma.  He  is  yet  living,  but  his  mind  is  in  a  feeble  condition 
and  but  little  iMformalion  could  li(>  olitaiiieii  from  him.  He  sustains  the  rc|>u- 
tation  of  iK'ing  a  high cl.ass  man  with  (he  cx(«-ptlon  that  in  former  days  he 
Indulged  t)K>  frei'ly  in  alcoholic  liipiors.  His  fri«'nds  say  that  this  aciotuils 
for  his  having  married  this  woman.     He  evidently  cmployetl  lu>r  as  an  agent  for 
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the  Mutual  Life  for  a  time,  and  my  informatiou  is  that  he  became  intimate 
witli  her  and  tliaf  she  thought  ho  had  considerable  property  and  jrot  hold  of  him 
and  married  Idni :  tliat  slie  j,'<ir  a  will  fntni  him.  |)r(il>!ilily  before  she  married 
him.  an<l  after  the  marriage  endeavored  to  get  deeds  from  liini  to  all  lii.s 
proiK'rty. 

This  woman's  correct  jnven  name  is  Annie  Laura,  but  she  was  commonly 
called  Lani-a  when  a  jrirl.  In  her  raml)ling:s  about  the  comitry  in  re<rent  ywirs 
slie  has  usually  sipned  her  name  as  Mrs.  A.  I^.  Lowe  or  .Mrs.  "  T.  J.  Lowe." 
However,  she  lias  used  the  name  of  Lucile  Lowe  a  great  deal,  especially  in 
Kansas  City. 

Mrs.  Low(>  has  no  sister,  but  the  following-named  brothers:  James  T.  or 
"Buck'"  Randolph,  (-attic  buyer,  Agnes  Avenue.  Kansas  ("ity,  Mo.;  Wirt  l{an- 
dolph.  cotton  buyer,  Wynnewood,  Okla.;  .lolui  Uaiidoli»li.  rac<*-horse  owner  and 
trainer.  hejKhiuarters  New  Orh'ans.  La.;  Kali  Randolph,  rice  farmer,  Erie,  Tex.; 
Will  Randol|>b,  farmer,  Davis,  Okla.;  Sydney  Ranilolph,  barber,  Lawton  and 
Fort  Sill,  Okla. 

In  1!>14.  V.)Kt,  and  pait  of  11)1(5  Mrs.  Lowe  made  her  i)rineipal  headquarters 
in  Tulsa.  Okla.  Although  she  owned  a  homo  there  she  apparently  lived  therein 
but  a  few  months.  She  stayed  at  hotels  in  that  town,  but  was  gone  much  of 
the  time.  She  roomed  at  the  Tulsa  Hotel  for  about  all  the  year  of  1915.  She 
was  then  at  the  Alexander  Hotel  for  sevei'al  months  in  lOKk  During  l!)lt5  and 
1017  she  probably  made  her  lieadquarters  in  Kansas  City.  During  1918  and 
1015)  she  was  evidently  rambling  around  the  oil  tields  of  Oklahoma  and  Texas. 
Since  1916  she  has  apjiaiently  made  her  home  nowhei'e,  but  has  shifted  about 
from  hotel  to  hotel,  rambling  from  Montreal.  Canada,  to  Mexie<»  City. 

We  have  gathered  letters  written  by  her  to  different  individuals  since  1916 
from  hotels  in  Detroit.  Chicago.  Louisville,  New  York  City,  Cleveland.  St.  Louis, 
Kansas  City.  Tulsa.  Oklahoma  City.  Frederick,  Oklahoma,  Wichita  Fall.s,  East- 
land. Hinger.  Comanche.  Fort  Worth.  Tex.;  Shreveport,  La.;  Hot  Springs,  Ark.; 
Lexington.  Ky..  and  .Juarez.  Mexico. 

We  have  had  a  big  job  tracing  this  woman's  movements,  and  it  has  been  a 
problem  to  get  iieople  to  tell  us  what  they,  really  know  about  her.  We  have, 
however,  been  able  to  obtain  a  great  deal  of  information,  and  I  will  now  endeavor 
to  set  out  .some  of  the  details  of  what  we  have  learned  about  her  character.  I  • 
attach  hereto  a  copy  of  an  affidavit  made  by  .Tames  Starr,  negro  bell  boy  now 
emplo.ved  at  the  Sevei*s  Hotel,  Muskogee,  Okla..  who  testifies  that  he  was  bell 
boy  at  the  Tulsa  Hotel  during  all  the  time  that  Mrs.  Lowe  roomed  there  in 
191.5.  and  that  he  was  also  bell  boy  at  the  Alexander  Hotel  in  Tulsa  during  the 
time  that  Mr.s.  Lowe  was  there  in  1916 ;  that  he  made  engagements  with  her 
dining  all  the  time  she  roomed  at  the  two  hotels  named  for  men  to  have  sexual 
relations  with  her:  that  the.se  men  either  went  to  her  room  or  she  went  to  their 
room  :  that  this  arrangement  was  made  with  her  and  that  she  paid  him;  for 
each  engagement  so  made  for  her;  that  she  came  to  the  Severs  Hotel,  Musko- 
gee, .sometime  after  Christmas.  1919 :  that  she  requested  him  to  go  to  the 
house  detective  while  she  remained  in  a  toilet  room  and  offer  him  .$5  if  he 
would  permit  her  to  remain  in  the  hotel  overnight:  that  the  house  detective, 
however,  told  him  to  tell  her  to  get  out  of  the  house,  which  she  did. 

I  attach  hereto  also  a  coi)y  of  an  affidavit  made  by  Mr.  Harry  Saunders, 
now  a  city  detective  of  Tulsa.  Okla..  in  which  he  states  that  Mrs.  Lowe  is  well 
known  to  him  :  that  he  was  house  detective  at  the  Tulsa  Hotel  at  the  time  she 
roomiHl  there  in  191.5  and  1916:  that  ladies  about  the  h()tel  complained  to  the 
management  that  Mrs.  Lowe  was  soliciting  on  the  mezzanine  tl(K)r:  that  he  was 
directed  to  investigate  her;  that  it  was  soon  reported  to  him  by  a  bell  boy  that 
Mrs.  Lowe  was  in  a  room  in  the  hotel  with  a  man;  that  he  went  up  to  the  rcMun 
with  the  bell  boy,  opene<l  it  with  the  nnister  key  and  found  Mi-s.  Lowe  in  such 
room  with  a  man.  both  being  entirely  nude;  that  the  man  was  a  banker,  the 
room  having  been  rented  by  him  :  that  this  occurred  at  about  the  hour  ^*f  noon; 
that  he  immediately  advi.scil  Mi*s.  Lowe  to  check  out  of  the  hotel  and  not  to 
return:  that  the  management  thereujion  directed  the  hotel  clerks  not  to  i>ennit 
her  in  the  house  again. 

Arie  Durant.  a  negro  bell  boy.  and  Ida  Denny,  now  Ida  Rogers,  a  chamber- 
maid, both  saw  Mrs.  Lowe  in  the  room  in  (juestion,  in  a  nude  state,  with  the 
man  mentioned  above.  The  testimony  of  both  these  iiersons  can  probably  be 
obtained.  Persons  connected  with  the  other  side  of  the  case  Intimidated 
Starr  and  Durant  and  ke!»t  them  away  from  Winfleld.  Kans.,  at  the  time  of 
the  hearing  there. 
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We  also  had  ut  Wintield,  Kans.,  Mr.  GaiuH,  usHistaot  manager  "f  ibe  Tuli>a 
Hotel,  who  was  prepared  to  testifj*  to  the  reputation  of  the  woman  at  the 
Tulsa  Hotel.  In  private  conversjilion  he  told  us  <jf  the  number  of  men  w1k>  had 
told  h.m  that  they  had  sexual  relations  with  this  womuu  fur  a  monetary 
consideration. 

I  attnch  hereto  alfidavit  made  by  J.  W.  Martin,  clerk  of  the  Kelly  Hotel, 
Frederick,  Okla.,  in  which  he  teslihed  that  this  woman  (whom  he  identilied 
at  Winlield.  Kan.),  slc)pi>ed  ut  the  Kelly  iluiel  in  November.  lUii),  for  two 
days,  under  the  name  of  Miss  I'auiine  Harrison,  of  Oklahoma  City  ;  that  she 
sent  fur  him  to  come  to  her  room  in  the  hotel;  that  he  hud  sexual  intereoursu 
with  her;  that  he  developed  a  severe  case  of  gonorrhea;  that  he  was  in  bed 
with  this  disease  for  several  weeks,  being  in  a  semiconscious  condition  for 
several  days. 

Attached  hereto,  also,  is  the  uUiduvit  of  Bruilry  Rund,  a  negro  bell  boy  at 
the  Kelly  Hotel,  in  which  he  testifies  that  this  woman  whom  he  idenlitled 
at  Wiiilield,  Kans..  is  the  woniun  who  stopiMnl  ;it  the  Keliy  Hotel,  as  stated 
by  Mr.  Martin ;  that  he  made  dates  for  her  at  the  hotel  during  the  two  nights 
which  she  remained  there,  sending  a  nimiber  of  men  to  her  room  for  which 
he  received  if^l  each  from  her. 

I  attach  hereto,  also,  the  affidavits  of  two  \Nhite  bell  boys  of  Kan.>as  City, 
Mo.,  Claude  Hostetter  and  John  W.  Middleton,  who  testified  that  some  time  last 
fail  while  Mrs.  Lowe  was  stopi)ing  at  the  KupiK^r  Ilote'  in  Kan.sus  City,  where 
they  were  employed  as  bell  boys,  she  endeavored  to  jret  them  sei>araiely  to 
I)urchuse  for  her  some  tablets  at  a  drug  store  for  the  purpose  of  doping  and 
robbing  a  male  guest  of  the  hotel ;  that  she  intended  to  i)Ut  these  tablets  in 
whisky  which  was  being  used  by  the  mule  guest  for  whom  they  were  intentled ; 
that  Mrs.  Lowe  had  been  in  this  man's  room  and  had  been  given  $liO  by  him; 
that  she  discovered  that  he  had  about  $1,1X)0  on  liini  and  that  .she  proposed 
to  split  the  money  with  them.  These  boys  state,  however,  that  they  refu.^ed  to 
get  these  tablets  for  her  and  finally  when  she  stated  that  she  was  going  out 
and  get  them  henself  they  demanded  that  she  desist  from  doing  what  she 
proposed  to  do  or  they  would  reixirt  her  to  the  hotel  n»aiia;:(Mnent.  I'.oih  of 
these  bell  boys  admit  that  this  woman  endeavored  to  get  them  to  make  date.** 
with  her.  They  state  that  they  advised  her  tluit  the  rules  of  the  hotel  would 
not  permit  it.  John  Middleton,  so  Hostetter  states,  admitted  to  him  that  he 
hmself  had  had  relations  with  Mrs.  Lowe.  I  am  inclined  to  believe  that  both 
of  these  boys  made  dates  for  Mrs.  Lowe  but  they  realized  to  admit  it  would 
mean  that  they  could  no  longer  hoi)e  for  employment  in  that  hotel.  From 
my  observations  in  Kansas  City  I  believe  the  Kupper  i)eople  are  keeping  a 
cleaner  i)lace  than  any  other  hotel  there. 

Mrs.  Lowe  stopped  at  the  Kupper  Hotel  on  several  occasions  during  the  last 
three  years.  The  chief  clerk  at  the  hotel,  Mr.  Mulone,  remembers  her  well 
and  states  that  he  recollects  that  she  was  there  last  fall ;  that  he  had  told 
one  or  two  of  the  clerks  not  to  permit  her  to  register  there,  but  that  he  had 
failed  to  tell  one  man,  who  had  permitted  her  to  do  so  during  his  absence. 
The  hotel  register  shows  that  she  was  registered  there  under  the  name  of 
Mrs.  A.  L.  Lowe  on  October  5.  0  and  7,  1911).  On  the  first  date  she  (MM'upied 
room  221)  and  uix)n  two  sub.sequent  dates  had  assigned  to  her  room  42").  The 
bell  boys  state  that  according  to  their  memory  she  had  room  420  while  the 
man  had  425.  We  talked  with  .Mr.  .Malone  about  this  and  he  stated  that  he 
believes  that  the  woman  probably  had  the  man  to  check  out  and  «'onie  into 
her  room.  This  is  the  only  way  the  diserepancy  can  be  explaineil.  Both  these 
boys  iigreed  to  be  witnes.ses  for  the  (Jovernnient. 

I  attJich  hereto,  also  a  copy  of  the  utHdavit  of  Mrs.  Myrtle  H.  Osborn.  718 
East  Tenth  Street,  Houston.  Tex.  She  testified  that  she  formerly  resided  in 
Chicago,  111.,  that  she  was  first  married  to  a  Mr.  NMehols,  who  was  conntH-ted 
with  the  (;hicugo  oHice  of  the  Mutual  Life  Insurance  Co.  of  New  York;  that  he 
died  in  V.iirt;  that  during  the  early  pjirt  of  11117  a  male  cousin  came  to  her 
home  in  Chicago,  presenting  a  letter  of  IntroducI  ion  from  an  unele  in  Ohio; 
that  she  saw  (piite  a  liltle  of  him  for  a  few  weeks;  that  some  tim«>  in  May.  1'.tl7. 
lie  returned  to  her  home  and  was  her  «|uest  for  two  or  ihrtH*  weeks;  that  during 
that  time  she  (liscuvscd  with  him  the  inveslmeiit  of  .f."i.(MM>.  whii-h  she  liad  in 
cash,  the  residt  of  Ihe  joint  savings  of  b.-rsilf  and  deccasinl  hti^band  :  that  the 
eousln  proimsed  finally  that  he  go  to  Kansas  City  to  inve^^tigale  in  iK-rson  the 
purchase  of  a  piclure-show  house  which  was  ndverllsed  for  shU';  that  she 
thought  of  moving  li>  Kansas  City;  that  she  entrusted  him  with  tlu-  $5.(HM)  In 
cash  that  he  might  ebtse  the  deal  immediately  if  he  thonuht  adxlsable;  that  she 
also  permit te<l  him  to  lake  two  trunks  ciailalnlng  her  wearing  apparel  and  also 
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hand  baggage;  that  one  of  tht>  tninks  contained  valuable  jewelry,  familj'  heir- 
looms, etc.,  such  jewelry  being  worth  over  $1,000;  that  he  was  aceomiianied  to 
Kansas  City  by  a  man  who  had  as.sociated  with  him  in  Chicago,  said  to  he  a 
United  States  Secret  Service  man;  that  she  tiitl  not  hear  from  this  cousin  for 
10  or  12  clays;  that  in  the  meantime  she  had  reported  the  matter  to  the  police; 
that  she  received  a  letter  from  the  cousin  about  12  days  after  he  left  CJhicago, 
in  which  he  stated  that  he  had  met  a  woman  on  the  train  going  from  Chicago  to 
Kansas  City  whose  name  was  Annie  Laura  Lowe;  that  she  had  by  some  trick 
secured  his  attention ;  that  he  had  accompanied  her  to  some  private  residence 
in  Kansas  City,  where  he  was  drugged,  remaining  in  a  dazed  condition  for 
several  days ;  that  when  he  came  to  himself  he  found  that  the  woman  had  gone 
and  that  he  had  been  cleaned  of  both  his  money  and  baggage;  that  In-  had 
obtained  a  small  photograph  of  the  woman  which  he  inclosed  to  her ;  Mrs. 
Osborn  states  further  that  the  cousin  advised  her  that  he  intended  to  enlist 
in  the  Army;  that  she  later  learned  that  he  had  enlisted  and  was  killed  with 
the  Marines  in  the  battle  of  the  Marne.  She  states  further  that  she  rejjorted 
the  matter  to  the  Chicago  police  and  upon  their  advice  wrote  the  detective  bureau 
of  Kansas  City,  inclosing  the  photograph  of  the  woman  ;  that  she  was  never 
able  to  get  any  satisfaction  from  the  Kansas  City  police,  and  the  jihotograph 
had  not  been  returned  to  her.  I  made  a  careful  search  of  the  files  of  the  police 
department  of  Kansas  City,  but  located  only  one  letter  from  Mrs.  Osborn  at  that 
time  Mrs.  Nichols ;  I  later  questioned  this  witness  about  this  letter  and  she 
stated  that  she  made  reference  therein  to  .some  persons  who  had  sold  her  some 
fake  mining  stock,  and  that  he  had  no  conntM^tion  with  robbing  of  the  cousin. 
Mrs.  Osborn  is  an  intelligent  woman  who  is  evidently  of  good  family.  She 
has  two  children  by  the  first  husband,  and  as  the  money  entrusted  to  the 
cousin  represented  practically  all  the  money  she  had  she  states  that  the  loss 
of  this  rendered  her  practically  helpless ;  in  fact,  one  can  tell  by  talking  to  her 
that  the  incident  practically  destroyed  her  life.  She  is  naturally  very  bitter 
against  this  woman,  whom  she  states  is  positively  the  woman  whose  photograph 
was  sent  her  by  her  cousin.  She  recognized  her  picture  in  a  Texas  newspaper 
and  wrote  the  guardian,  Mr.  O'Hornett. 

After  I  had  seen  Mrs.  Osborn  at  Houston  she  wrote  me  that  she  had  located 
certain  letters  which  she  could  introduce  as  evidence  and  we  decided  to  have 
her  go  to  Winfleld,  Kans.,  as  a  witness  on  April  6.  The  letter  which  the  cousin 
wrote  her  is  stored  in  her  household  goods  in  Chicago,  so  she  states.  We  found, 
however,  that  the  letters  which  she  produced  were  not  sufficient  to  justify  us  in 
attempting  to  introduce  her  testimony  without  running  counter  to  the  objection 
that  it  was  hearsay.  One  letter  she  had  was  a  letter  written  to  her  by  an 
uncle  in  which  he  mentioned  the  name  of  the  woman  as  "  Lowe  "  referring  to 
a  letter  which  Mrs.  Osborn  had  written  him  at  the  time  up<m  the  subject.  This 
letter  was  written  in  June,  1917. 

Mrs.  Osborn  states  that  a  few  days  prior  to  the  time  she  started  for  Winfield. 
Kans..  she  was  called  to  the  telephone  in  Houston  and  was  advised  by  some 
male  voice  that  it  would  be  best  for  her  not  to  go  to  Winfield  as  a  witness; 
that  if  she  had  lost  anything  it  would  be  made  good  to  her.  She  also  state<l  that 
she  was  approached  on  the  train  after  she  left  Houston  by  a  man  who  had  a 
male  companion  on  the  train,  and  was  told  by  this  man  that  it  wimld  not  be 
good  for  her  to  go  to  Winfleld.  Mrs.  Osborn  then  write?  me.  after  her  return 
to  Houston,  that  after  we  had  left  Winfield  her  grip  was  snatched  at  the  depot 
there  while  she  was  waiting  for  her  train ;  that  i>arties  gave  chase  anil  the  grip 
was  finally  abandoned ;  that  this  was  the  giip  in  which  she  had  a  bunch  of 
pai>ers. 

Mrs.  Lowe  tried  to  blackmail  a  wealthy  oil  man,  in  1016  and  1017.  her  efforts 
<;ontinuing  over  a  period  of  10  months.  I  attach  hereto  copies  of  rei^orts  of 
the  bureau  of  investigation  agents  which  give  the  facts  fidly.     Briefly,  however, 

it  appears  that  Mrs.  Lowe  met  Mr.  on  a  Santa  Fe  train  Octoi)er  2.  1016. 

en  route  from  Tulsa  to  Kansas  City;  that  was  on  his  way  to  Chicago;  that 
Mrs.  Lowe  stated  to  him  that  she  was  going  to  Kansas  City  to  place  her  girl 

whom  she  had  with  her  in  school;  that  Mr. (.so  Mrs.  Lowe  alleges)  paid 

her  transportation  from  Kansas  City  to  Chicago;  that  registered  them 

at  the  Great  Northern  Hotel  as  '"Mr.  and  Mrs.  J.  B.  Lowe"  occupying  room 

701;  that  regi.stered  also  at  the  Congress  Hotel  without  baggage;  that 

he  stayed  with  Mrs.  Lowe  at  the  Great  Northern  Hotel  two  nights  (so  she 
alleges,  he  denying  that  he  stayed  with  her)  ;   that  two  crooked  lawyers  in 

Tulsrt  and  and  also  a  crooke<l  i)rivate  detective,  named  

interested  themselves  early  in  1917  in  an  attempt  to  blaekmail  ,   their 
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efforts  baviiiK  followed  (he  activities  of  a  Kansas  City  attorney  named  

wln»   wrote    lilnckninil    letters   to  and    his   attorney.     Hnrintr   failc«l    ti» 

fxlort  money  by  thf  nit-.-iiis  iii<licat<'d.  Mrs.  I.,<iwe  (»ii  .Iniif  11.'.  lltlT,  went  to  the 
ofHces  of  W.  J.  lluriis,  deieetive  agency  in  ChicaL'o.  niakintf  effort  throuuh  opera- 
tive li.  H.  Divers  to  whom  she  was  referred  to  employ  liurn.s"  nueney  to  start 
an  inveKtipatlon  of for  the  purpose  of  extortiiiR  *l(i.O(JO  out  of  him. 

We  sec'urt'd  the  altendMiicc  of  Mr.  IMvers  at  Wintield.  Kaus..  but  as  the 
comnii.s.sioner  hearinu  the  case  rule<l  out  the  character  testimony  he  was  not 
I)ermitied  to  testify.  A  statement  was  therefore  inserted  in  the  record  nutliuing 
what  ve  expected  to  prove  by  various  witnesses  i)resent  touching  Mrs.  lx»we"j* 
character. 

Mrs.  Lowe  nlsn  had  her  dutches  on  of  .  Okhi.,  Hlnce  lUlo  or 

IJMd.      He   is   one  (piarter   Cherokee    Indian.      The  city   of   wa»;   named 

for  the  family  and   Mr.  is  a   wealthy   and   ]iroininent   citizen   of 

Oklahoma.  Whisky  has  been  his  weak  spot.  lie  admitted  to  Mr.  McClond  who 
interviewwl  him  that  he  had  been  with  this  woman  in  f(»nr  or  live  different 
States  but  he  denies  emphati<-aily  that  he  ever  jmid  her  transimrtatiim  from 
(me  State  to  another.  He  states  that  in  some  mysterious  way  she  seemeil  to 
keep  track  of  him  and  would  turn  up  at  the  hotel  with  him.  frequently  tiixlint; 
her  in  his  room  when  he  would  recover  from  a  drunk.  He  also  alleges  that 
she  had  time  and  a;:ain  thn'atened  him  with  prosecntiim  under  tlie  Maim 
wliite  slave  act.  and  has  a  nundier  of  letters  in  his  iHi.s.sfssion  written  by  her 
requesting  money.  Mr.  Mcl.'loud  states,  however,  that  none  of  them  cintain 
threat.s.  so  1  questi«m  whether  they  could  Ite  used  as  evidence  against,  her  in 
u  prosecution  for  blackmail  or  use  of  the  mails  for  t-xtortion  jturposes.     Like 

Mr.  ,  Mr.  is  a  married  man  and  does  not  desire  any  pultlicity  in 

connection  with  this  matter.  She  has  un(iuestioiudily  bled  him  for  several 
years.  He  has  a  check  for  ijlSOO  to  which  she  forged  his  name  as  maker.  This 
is  now  outl!iw«'d.  He  speaks  in  most  bitter  terms  of  her  and  unquestionably 
woidd  like  to  see  her  .severely  punished  provided  some  other  i)ersoMs  name  is 
used  i2i  the  prosecution.  Like  all  the  other  men  that  we  have  stfu  in  coiuni-- 
ti(Mi  with  this  woman,  he  is  very  nun  h  afraid  of  her.  I  will  admit  myself 
that  she  is  one  of  the  most  dangerous  characters  with  whom  I  have  ever  ikt- 
sonally  come  in  contact. 

Mr.  €harles  Trexler,  city  detective  of  Fort  Wortli.  Tex.,  was  present   as  a 

witness  at  Winlield  and  was  prepared  to  testify  that  Mr.  came  to  him 

at  Fort  Worth  in  October  (»r  November.  IJUS,  and  made  complaint  that  .Mrs. 
Lowe  was  attempting  to  blackin.iil  him:  that  lie  thereuiHin  went  to  Mrs.  I.rtiwi'. 
advised  her  that  she  (ould  not  jiull  off  any  such  stunt  in  Fort  Worth.  an«l 
notified  her  to  leave  town;  that  lie  was  advised  the  next  day  that  she  had  left. 

Mrs.  .  of  Fort   Worth,  w.is  at   Wiidield   itrepai«>tl  to  testify  that  ■ 

one-sixteenth   blood   (Mieidkee   Indian,   bad  c«ime  to   her   roonung   house 


in  Fort  W<»rlli  with  .Mrs.  Lowe,  representing  her  as  bis  wife,  and  ritpu'st.-d  a 
room;  that  she  would  nt^l  jtermit  them  to  stay  there,  as  she  knew  that  the 
woman  was  not  his  wife;  that approached  hei-  on  another  occa- 
sion and  made  a  pntposition  to  her  for  her  to  go  to  Hot  Springs,  where 

and  his  wife  were  to  take  part  in  a  scheme  to  blackmail  .     This 

man  has  worked  for  Mr.  in  the  lease  business  for  .several  years.     The 

indications  are  that  he  has  stixnl  in  with  the  Lowe  wonnin  and  has  assiste<l 
lH>r  in  blackniaiiing.  1  am  inclined  to  think,  too.  that  be  is  als«i  assisting  her 
at  Ibis  time  in  this  Harnett  alVair.  We  are  working  n<»w  to  develoj)  fully  his 
(Mdinection  with  this  nnitter.  He  formerly  .su.stained  a  good  re|aitation  at 
Muskogee  and  'i\ihle(pnib.  where  be  |in'viously  resided.  He  was  n'gardeil  at 
one  time  as  the  livau  Krummel  of  Muskogee.  He  is  also  a  hard  «lrinker 
and  it  b-oks  as  if  booze  and  women  have  g<»lten  the  upper  hand  of  him. 

Mr.  turned  over  to  Mr.  McCloud  three  letters  written  to  him  by  .Mrs. 

Ixiwe.  one  dated  Kansas  City,  .Mo..  December  10,  1!»17,  in  which  she  advised 
him  th:it  she  intended  !(►  marry  a  li«'Utenant  in  the  .Medical  ('or|>s.  lidted 
States  Army.     The  .second   letter  is  dated   Louisville,  April    11,    litis,   in   whi«h 

she  stales  that  she  liad  married   Lieutenant ol'  the  Medical  Corps.     The 

third  letter  was  written  from  Kansas  I'ily  on  F«'bruary  L'O.  isrjd,  two  «lays 
before  (he  kidnaping  in  which  she  advised  that  she  was  in  love  with  .lackson 
liarnett  and  desired  a  loan  of  .$.".(Mi  with  wbicb  to  defray  expenst's  in  i»er  jiro- 
po.si'd  alt(>mp(  (o  run  away  wl(h  him. 

Theve  letters  from  were  obtained  just   a   few  days  before  the   b«  gin 

nlng  of  the  bearing  at  Wiidlehl  on  Ajirll  (>.     Since  the  hearing  closed  wi*  ^l!lve 

luvesdgad'd    (he  affair.      I    wired   your  ollU-e   re<piesting   (he   ih)s(    odlce 

achlress  of  this  f<n'mer  ll«'Utenant.  whom  you  later  advised  me  was  lomted  at 
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accordiuy:  t<>  war-risk  records.     Not  having  received  a  reply  from  the' 


postm-ister  at  we  went  to  that  phuo  hist  week.     We  found  that 

had  moved  to and  we  interviewed  him  at  tliat  place. 

l>yetor  advised   us   in   substance  as   follows:    That   he  was   married 

at  .    Ind..  in  March,   1903.   to ;    that    they   have  not   heen 

separated  or  divorced  ;  that  he  met  Mrs.  Ixtwe  under  the  name  of  I.ucile  Lowe 

at  the  Victoria   Hotel,  Kansas  City,   Mo.,   in  December,  ;   tliat   a   bell   boy 

approached  him  requesting;  to  know  whether  he  want«'d  a  woman  :   that  Mrs. 

Lowe  then  came  to  his  room:  that  he  was  stationed  at  tliat. time  at  Fort ; 

that  lie  saw  Mrs.  Lowe  in  Kansas  City  after  that  every  few  weeks  up  until  he 

was  transferred  to  the ,  Chica;,'o.  III.,  alxiut  Mar<-h  1.  1!)1S ;  that 

when  he  left  Fort  ho  purp<isely  did  not  advise  Mrs.  Lowe  of  this  trans- 
fer, as  lie  had  l)e«un  to  realize  tiiat  she  was  a  dangerous  wonian  :  that  about 
two  weeks  later,  after  he  arrived  at  Chicapi,  he  was  called  from  the  lecture 
room  to  answer  I  lie  telephone;  that  he  found  it  was  Mrs.  Lowe  and  demanded 
that  ho  meet  her  on  the  corner  of  a  certain  street  in  ("liicajro;  that  he  was 
afraid  not  to  comply  with  her  request  and  met  her  :  that  he  afterwanls  sjiw  her 
at  the  Morrison  Hotel,  (^hicago,  and  admitted  In'inj;  in  her  room;  that  he  was 

transferred  from  Chicap)  to ul)out  April  1 ;  tliat  he  did  not  advise  Mrs. 

Lowe  that  he  was  goinfi  but  in  some  way  she  learned  about  it  and  was  on  the 
same  train  with  him:  that  she  registered  at  tlie  same  hotel  with  him;  tliat 
she  l>e}ran  to  threaten  him  with  prosecution  at  Louisville  and  again  to  demand 
money:  that  she  accused  him  of  transi)orting  her  from  Chicago  to  Louisville, 
threatening  to  reiwrt  him  to  the  Department  of  Justice:  that  she  sent  a  lawyer 
from  Louisville  out  to  his  camp  to  interview  him:  that  the  lawyer  talked  like 
a  fair-minded  man :  that  he  gave  the  lawyer  about  $75  to  give  her  after  consult- 
ing with  him,  as  they  figured  the  money  might  appea.se  her :  that,  however,  it 
did  not  keep  her  from  hounding  him.  and  she  continual  to  threaten  him :  that  he 
afterwards  gave  her  money  at  difl'.erent  times;  that  about  the  1st  of  May  he  was 
ti'ansferred  to  New  York  City,  as  he  supposed,  for  embarkation  ;  that  he  was 

assigned,  liowever,   to  the  base  hospital   at  ;    that   Mrs.   Lowe  in   some 

mysterious  way  located  liim  and  continued  to  hound  him  :  that  she  in  some 
manner  .secured  a  pass  or  gained  admission  to  the  military  reservation  ;  that 
she  called  him  by  telephone,  sent  him  notes,  and  had  a  New  York  lawyer  write 
him:  that  she  threatened  to  write  his  wife  and  reiwrt  him  to  the  military 
authorities,  accusing  him  of  promising  to  marry  her  and  representing  himself  as 
a  single  man;  that  .she  finally  did  write  his  wife,  who  wrote  him  threatening  to 
begin  divorce  proceedings:  that  she  finally  reported  him  to  the  cummanding 
othcer,  prefi'rring  formal  charges  against  him  for  conduct  unbecoming  an  ofH( cr ; 
that  the  commanding  officer  referred  the  charges  to  the  Military  Intelligence 
Department,  who  obtained  frmn  him  .ind  presumably  made  thorough  investiga- 
tion ;  that  when  these  Military  Intelligence  officers  got  to  the  point  where  they 
wanted  to  interview  the  woman  slie  mysteriously  disappeared  :  that  her  move- 
ments were  so  mysterious  and  uncanny  that  he  was  convinced  that  she  stood  in 
with  the  Secret  Service  officers  of  the  Government  and  probably  was  in  the 
pay  of  German  agents.  This  last,  of  cour.se.  was  merely  his  supposition  and 
belief. 

The  doctor  states  that  she  dressed  poorly  at  the  time  he  first  met  her,  but  that 
after  she  left  Louisville  she  was  well  clothed  and  her  manner  of  living  indicatetl 
that  she  had  more  or  less  money.     She  has  this  man   thoroughly  intimidate<l, 

and  he  advised  me  that  he  will  be  in  fear  of  her  agents  visiting  .     He 

says  that  he  destroyed  practically  all  of  her  letters.  He  had  in  his  possession 
a  typewritten  note,  undated,  and  signed  with  typewriter,  which  he  states  was 
delivered  to  him by  sixM'ial  mes.senger.     It  is  as  follows: 

"Want    to   see  you  this   evening   about   fi   o'clock.   Hotel,    mezzanine 

floor.     If  you  fail  me,  will  have  otliers  attend  to  s:ime. 

"  Lucii.E  Lowf:." 

"  Collect  G.3  cents." 

Doctor  turnwl  over  t(»  us  the  letter  which  he  has  receive<l  from  the 

New  York  attorney,  which  is  as  follows: 

1328  Bro.vdw.w.  New  York.  Autnixt  S,  191f<. 

First  Lieutenant  

Fiafe  Hospital.  Fox  Hill,  Staten  Island. 
Dear  Sir:  Mrs.  Lucile  Lowe  has  referretl  to  me  for  collection  a  claim  against 
you,  the  nature  of  which  you  are  familiar,  a'nd  is  therefore  unnei-es.sary  for  me 
to  explain. 
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She  dpsin»d  inr»  to  take  immediate  action  on  this  claim.  Before  doing  so  I 
wiNh  to  consult  you  about  it. 

Will  yriu  Ih'  kind  en<iu!;li  to  call  ;it   my  office  or  communicate  with   me  on 
Thur.'Jday.  Aupust  2t),  15)18. 
Yours  truly, 

John   liR-VDT. 

The  envelope  i.s  postmarked  Station  1,  New  York,  AuKu.st  2S,  101 R,  10  p.  ni. 
We  are  continuing:  our  investigation  of  thi.s  ca.<5e  with  all  i)os.-^ihlc  ha.^^te.  I  have 
already  wired  your  office  requestinj;  a  (H)py  of  the  Military  Intelli^rcnce  re|H»rt  in 

the .     We  are  Kiviiij;  every  attention  to  the  criminal  features  of  the  ca.se 

lieinK  develoiXMl  against  Mrs.  Lowe  and  we  hope  to  be  able  to  pnKluee  safiieictit 
evidence  to  sustain  some  criminiil  action. 

Our  attorneys  advise  me  that  owing  to  the  fact  that  they  feel  morally  lK»und 
by  the  court  order  at  Winfield,  Kans.,  which  directs  that  n<i  action  be  taken 
ponding  the  disiX)sition  of  the  case  in  Kansas  to  interfere  with  the  materljil 
relations  of  Burnett  and  the  Lowe  woman,  and  that  unl(»ss  the  cas<*  can  be  <lis- 
missod.  whi<h  the  other  side  will  probably  have  to  consent  to,  it  looks  liko  our 
hands  are  lied  until  after  the  Kansas  court  disix>ses  of  the  hal)eas  corpus  pro- 
ceedings.    The  hearing  is  reces8e<l  until  May  31. 

After  setting  forth  the  facts  which  have  been  developed  it  is  necessary.  I  am 
sure,  for  me  to  state  that  this  woman  is  unquestionably  a  dangerous  character. 
I  fear  for  the  safety  of  Jackson  Baniett.  I  wish  that  some  action  could  be 
taken  to  separate  her  from  him  and  place  him  iu  charge  of  an  officer  of  the  law 
for  his  protection.  In  case  of  the  institution  of  any  annulment  proceeding  the 
court  having  jurisdiction  iu  my  opinion,  should  Ik-  rcquest».><l  to  place  Barnt-tt  in 
custody  of  some  officer.  If  this  woman  sees  that  the  marriage  is  going  to  be 
annulled  I  do  not  believe  she  would  hesitate  to  kill  the  IndLin  provided  she  could 
d<»  so  in  a  manner  to  cscaiH?  conviction.  She  would  take  u  chance  of  being 
convicted  for  murder  I  am  convinced. 

Mrs.  Ix)we  has  escaped  a  police  re<'ord  so  far  on  account  of  standing  iu  with 
the  ixdice  officers.  There  are  indications  that  she  is  lined  up  with  crix)ked 
lawyers,  detectives,  and  professiomil  crooks  from  Canada  to  Mexico. 

Mr.  McCloud  aiul  myself  have  l)een  oix'rating  together  in  this  case  for  the  rea- 
son that  we  do  not  think  it  is  safe  to  work  alone.     AVe  have  b(H?n  "shadowed" 
at  different  times.     Additional  reports  will  follow. 
Respectfully  yours, 

(Thereupon,  at  5.45  o'clock  p.  m.,  the  subcommittee  adjourned 
until  to-moiTow.  Wednesday,  January  9,  1929,  at  2  o'clock  p.  m.) 
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WEDNESDAY,  JANUARY  9,  1929 

United  States  Senate, 
Subcommittee  of  the  Committee  on  Indian  Affairs, 

Washingt07i,  D.  C. 

The  subcommittee  met,  pursuant  to  adjournment,  in  the  room  of 
the  Committee  on  Interstate  Commerce  lu  the  Capitol,  at  2  o'clock 
p.  m..  Senator  Lynn  J.  Frazier  presiding. 

Present:  Senators  Frazier  (chairman),  la  FoUette,  Pine,  Wheeler, 
and  Thomas  of  Oklahoma. 

Present  also,  Mr.  Louis  R.  Glavis,  chief  investigator  for  the 
committee;  Mr.  Charleg  H.  Burke,  Commissioner  of  Indian  Affairs; 
Mr.  E.  O.  Patterson,  Solicitor  of  the  Interior  Department ;  Mr.  O.  H. 
Graves,  Assistant  to  the  Solicitor;  Mr.  John  E.  Dawson,  Mr.  Charles 
B.  Rogers,  of  Tulsa,  Okla.,  counsel  for  Mrs.  Jackson  Barnett;  and 
others. 

The  Chairman.  The  hearing  will  come  to  order.  The  first  witness 
to-day  will  be  Mr.  Mitchell,  the  Solicitor  General. 

TESTIMONY  OF  WILLIAM  D.  MITCHELL,  SOLICITOR  GENERAL  OF 
THE  UNITED  STATES 

(The  witness  was  sworn  by  the  chairman.) 

The  Chairman.  Will  you  give  the  stenographer  your  full  name 
and  title? 

Mr.  Mitchell.  My  name  is  William  D.  Mitchell,  and  I  am  Solici- 
tor (ieneral  of  the  United  States. 

Senator  Wheeler.  JNIr.  Mitchell,  you  had  something  to  do  with  the 
Jackson  Barnett  case? 

Mr.  Mitchell.  Yes. 

Senator  Wheeler.  You  are  acquainted,  I  believe,  with  Mr.  Selby? 

Mr.  Mitchell.  I  met  him  to-day  for  the  fir^t  time,  in  tne 
department. 

Senator  Wheeler.  You  had  never  met  him  before  that  time? 

Mr.  MiTCHFXL.  I  never  had. 

Senator  Wheeler.  1  presume  you  are  acquainted  with  Mr. 
Parmentor? 

Mr.  ^riTCHELL.  Very  well. 

Senator  Wheelfr.  It  has  been  testified  to  here  by  Mr.  Selby  that 
he  was  about  to  present  a  case  to  the  grand  jury  in  the  State  of 
Oklahoma  wherein  certain  individuals  were  defendants  and  the 
United  States  would  be  plaintiif,  charging  them  with  a  conspiracy 
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to  violate  the  laws  of  the  United  States  or  to  defraud  the  (ioverninent 
of  the  T'^nitt'd  States,  and  that  he  received  a  wire.  I  think  from  Mr. 
Painu'iitei- — I  will  <ret  a  copy  of  what  purports  to  he  the  wire — at 
'\Vashin<rton,  D.  C.  dated  dune  '27.  1!>'J.S.  Have  you  ^ot  that  wire — 
a  copy  of  that  wire — that  was  sent  ( 

Mr.  MiTCHEiJ..  I  have  in  the  file  here. 

Senator  Wiikklkk.  Will  you  give  me  thai  copy  ot  ilie  wiie^ 

Mr.  MrrciiKi.L.  It  is  not  on  a  ,separate  document,  but  it  is  on  a 
memorantluni  that  Mi-.  l*armenter  sent  to  me  under  date  of  July  5, 
and  he  states  wlial  this  tele/^iram  was.  Shall  I  reail  it  or  luuul  it 
to  the  st<'no^rapher? 

Senator  Wheelkh.  This  is  the  wire? 

Mr.  Mitchell.  The  wire  is  quoted  then'  on  the  first  page  [handing 
paper  to  Senator  AVheeler]. 

Senator  Wheelek.  This  reads  as  follows: 

Solicitdr  General  who  is  now  nctinjr  Attorney  (loneral  just  called  nip  ami 
said  that  Attorney  General  had  called  him  over  telephone  and  talked  with  him 
from  Vermont  and  said  that  he  had  some  c(mununicati<)ns  from  Se<Tet;iry  of 
Interior  with  reference  to  trrand-jury  itntceedin^c  that  he  was  forwardinc  for 
consideration  of  Solicitor  General,  and  for  Solicitor  (ieueral  to  make  some 
inquiries  with  reference  to  matter  and  llial  no  fmther  pro<eedin;:s  in  case 
he  had  until  after  Solicitor  General  had  iiaiuired  into  matter. 

Do  you  know  of  your  own  knowledge  what  the  conversation  was 
or  what  caused  the  halt  in  the  i)roceedings? 

Mr.  Mitchell.  Yes:  I  have  the  wlioie  story  here  before  me.  Shall 
I  ,state  it  in  my  own  way? 

Senator  Wheeleh.  If  you  will;  yes. 

Mr.  Mitchell.  The  Attorney  CJeneral  in  June  was  in  Ludlow,  Vt.. 
on  his  vacation,  and  I  was  acting  Attcvrnev  Cieneral.  and  on  the 
27th  day  of  June  the  Attorney  General  telei)fu)ned  me  from  Ludlow 
and  'stated  that  (here  was  a  j)r()secution  on  the  way  in  connection 
with  this  Harnett  matter  tliat  involved,  or  was  believed  to  involve. 
Mr.  Burke.  Commissioner  of  Indian  Atl'airs,  and  the  .Vttorney  (len- 
eral  stated  that  he  had  had  a  letter  and  a  telegram  from  the  Secre- 
tary of  the  Interior  about  it,  and  the  Attorney  (ieneral  asked  him 
over  the  phone  to  go  into  the  matter  fully  and  decide  whether  the 
prosecution  of  Commissioner  Burke  was  justified,  and  he  wrote  me 
on  the  same  day  from  Vermont,  and  I  have  his  letter  here. 

Senator  Wiikelkk.  Have  you  got  (he  letter  and  telegram  that  Mr. 
"Work  sent  to  him  { 

.Mr.  .Mrr<  HELL.  Yes:  I  have  that.  We  will  start  with  (he  (elegram 
of  June  'J"),  1!)2.S,  addressed  (o  the  Altorney  (ieneral.  which  went 
to  Mr.  Sargent  at  Ludlow.    Shall  I  read  it  ( 

Seiui(or  WiiEELMt.  If  you  plea.se. 

Mr.  MrrcHELL  (reading)  : 

ItKl'AllTMK.NT  OK    TIIK    iNTI-nilOK. 

OkKICK  of  the  SKCRhrr.KRV. 

Waithini/ton.  June  io,  JIHS. 

Tlie  honorable  tlie  .Vitounky  (Jknkual. 

My  Dkau  .Mr.  ArroK.NKY  (JKNFatvi, :  The  ('ommisioni'r  of  Iixllan  .VIT«irs. 
C'iiarli's  II.  Iiurk«',  has  addressed  to  me  the  Inclosed  communication. 

II  r<'lates  to  certain  donations  nui«le  hy  .Tackson  Harnett,  ii  full-Mood  Cnvk 
Indian.  These  donations  were  npfiroved  hy  this  department  «ui  Fehniary  1. 
11>2:{.  an<l  i)rlor  to  the  conunencement  of  my  term  of  olHce  as  S»yretary  of  the 
Inlerifjr.  1  liave  no  personal  knowledge  of  them,  my  only  knowledge  helng 
derived  from  the  ncords  of  this  deimrlmcnt. 
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Commissioner  Charles  H.  Burke  is  a  man  of  high  honor,  integrity,  and 
honesty,  and  I  believe,  as  do  others  of  this  department  who  liavo  knowledge  of 
the  donations  and  their  approval,  that  if  error  was  made  it  was  error  of  judg- 
ment, and  that  there  is  nothing  in  the  transaction  tiiat  diseredits  or  rellects 
unfavorably  on  the  honesty  or  integrity  of  Mr.  Burke.  Wliether  tiiere  was 
error  of  Judgment,  I  express  neither  opinion  nor  intimation,  for  the  reason 
tliat  no  such  expression  is  necessary  for  the  purposes  of  tliis  connuuniealion. 

Mr.  Burke,  in  his  commuuieation  to  me.  makes  a  reasonable  recjuest  wlien 
he  says  in  his  dosing  paragraph  : 

"I  earnestly  hope  that  at  an  early  date  j'ou  will  bring  this  to  the  personal 
attention  of  the  Attorney  General  and  express  the  hoi)e  that  he  will  detail  some 
unprejudiced  official  who  will  make  an  honest,  thorough,  and  fair  investigation, 
with  a  view  to  iiuving  the  legal  questions  .speedily  settled  by  liual  decision  of 
the  courts  and  to  determine  whether  there  is  even  probable  justification  for  a 
grand  jury  investigation." 

Because  I  think  the  request  fair,  because  I  think  it  will  promote  justice,  I 
a.<;k  for  Mr.  Burke,  that  before  any  presentation  to  a  grand  jury  is  made,  tliat — • 

1.  You  give  the  matter  your  personal  attention. 

2.  That  all  the  facts  and  the  law  be  a.scertained  and  reviewed  by  some  one 
in  your  department,  to  be  designated  by  you.  who  has  an  open  mind  and  with 
no  i)reviously  formed  opinion,  and  who  has  not  heretofore  handled  this  pha.se 
of  the  Jack.son  Barnett  affairs. 

3.  That  this  request  be  given  immediate  attention. 

I  have  heretofore,  in  communications  addressed  to  you.  said  that  I  want 
all  the  facts  to  be  fully  and  frankly  placed  before  you.  and  I  now  reaffirm 
that  position. 

This  letter  is  not  a  request  for  any  favor  for  Mr.  Burke  or  for  any  other 
person.  If  investigation  made,  as  herein  suggested,  shows  reasonable  ground 
for  action  by  your  deiKirtmeiit.  then  that  action  is  for  your  judgment  and 
decision,  but  I  do  ask  for  investgation  and  your  personal  attention  to  the 
results  of  that  investigation  before  any  presentation  is  made  to  a  grand 
jury,  if  such  presentation  is  contemplated  as  set  forth  in  Mr.  Burke's  letter. 
Very  truly  yours, 

Hubert  Work. 

The  Attorney  General  sent  that  letter  on  to  me  b}'  mail.  Shall  I 
go  on  with  this  story? 

Senator  Wheeler.  Have  you  the  telegram  that  he  sent  i 

Mr.  Mitchell.  Yes;  and  a  letter  from  Mr.  Burke  to  the  Secretary 
of  the  Interior  is  here,  if  you  want  that. 

Senator  Wheeler.  Will  you  please  read  that  to  the  committee? 

Mr.  Mitchell.  This  is  a  letter  which  the  Secretary  of  the  Interior 
sent  to  the  Attorney  General  at  Ludlow,  dated  June  23,  1928,  signed 
by  Charles  H.  Burke.  Commissioner  of  Indian  Affairs,  addressed  to  . 
the  Secretary  of  the  Interior.     [Reading:] 

United  States  Department  of  the  Interior, 

Office  CoM.MissioxEat  of  Indian  Affairs, 

W(ishi)i</tou..  June  .IS,  J92S. 
The  honorable  the  Secretary  of  the  Interior. 

My  Dear  Mr.  Secretary:  I  am  bringing  to  your  attention  a  situation  which 
exists,  and  which  has  been  developed  ostensibly  in  connection  with  the  Jackson 
Barnett  case.  AVith  this  ca.se  you  are  familiar.  While  this  is  the  result  of 
activities  of  the  Department  of  .lustice.  I  am  certain  Attorney  (Jener;il  Sargent 
has  not  been  fully  informed  regarding  t'ither  the  real  nature  of  these  .activities 
or  the  true  purpo.-^e  of  them.  The  jtosition  taken  by  the  Attorn**  Ceneral 
several  months  .tgo,  after  conferences  bctwtH-n  him  iind  you  ami  other  repre- 
sentatives of  your  dejiartment  regarding  this  same  matter,  convinces  me  that 
my  conclusion  is  correct.  At  tiiat  time  he  disapproved  the  acts  of  attorneys 
of  his  department  and  directed  that  allegations  contained  in  pleadings  filed 
by  them  reflecting  upon  my  official  integrity,  and  upon  the  department  gen- 
erally, be  stricken. 

Within  the  past  few  weeks  these  same  matters  have  been  revived,  and  the 
Barnett  case  is  being  used  as  the  medium  for  what  appears  to  be  a  studied 
and  determined  effort  to  accomplish  the  purpo.se  which   was  defeated  by  the 
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instructions  of  the  Attorney  General.  Several  suits  have  reoently  been  started 
in  the  United  States  district  courts  scattered  over  the  country.  The  bills 
of  complaint  cover  over  I'A)  pa^es.  and  repeat  in  substance  the  same  matter 
which  was  stricken  in  the  former  .suits. 

I  iiave  good  reason  to  believe  that  it  is  propo8<'d  to  submit  the  case  to  the 
grand  jury  of  the  United  States  District  Court,  at  Muskogee,  Okla..  at  an 
early  date.  Press  reports  confirm  the  other  information  I  have.  I  am  also 
of  opinion  the.se  suits  and  the  proposed  criminal  investigations  are  inspired  and 
being  promoted  under  tlie  direction  of  B.  M.  Parmenter,  Assistant  Attorney 
General,  aided  by  Si^ecial  Assistant  C.  B.  Selb.v,  who  was  his  former  law  partner 
in  Oklahoma.  Because  of  the  position  previously  taken  by  the  Attorney  Gen- 
eral, together  with  other  information  given  me,  I  am  convinced  that  the  sanction 
of  the  Attorney  General.  api)arently  given  to  the  activities  of  his  sulR>rdinates, 
is  without  full  knowledge  on  his  part  of  the  true  facts.  I  believe  that  Messrs. 
Parmenter  and  Selby  are  attempting  to  gratify  a  jK-rsoual  and  i)olitical  grudge, 
particularly  against  me  and  in  the  hoix?  of  di.screditing  the  Interior  Department, 
becau.se,  among  other  things,  of  the  failure  of  one  James  Hepburn  to  receive 
the  appointment  as  superintendent  of  tiie  Five  Civilized  Tribes.  On  a  number 
of  occasions,  and  from  various  sources,  it  has  come  to  me  that  what  has  trans- 
pired and  what  now  seems  to  l)e  contemplated  in  the  way  of  grand  jury  action 
would  happen  if  this  appointment  failed,  and  the  renewed  activities  along  old 
lines  commenced  almost  immediately  after  it  was  officially  announced  such 
appointment  would  not  be  made. 

Any  investigation,  supported  by  such  motives,  would  be  so  prejudiced  as  to 
prevent  the  presentation  or  consid«'ration  of  any  facts  other  than  those  suited 
to  the  accomplishment  of  the  end  sought.  In  any  proceeding  of  this  nature 
where  not  only  my  reputation  but  your  official  acts  are  involved,  it  should  be 
conducted  by  persons  not  seeking  to  gratify  i)ersonal  aims  or  intlueuced  by 
prejudice  or  malice. 

I  have  no  desire  to  avoid  complete  investigation  of  my  every  act  touching 
every  phase  of  the  case  of  Jackson  Barnett ;  but  a  full  investigation  has  already 
been  made,  and,  upon  the  facts  disclosed,  the  Attorney  General,  after  cau.sing 
them  to  be  carefully  examined,  directed  that  the  charges  of  fraud  and  con- 
spiracy be  dropped  as  unwarranted.  He  would  not  then  permit  the  Department 
of  Ju.stice  to  be  used  for  personal  or  political  purposes,  and  I  am  certain  he 
would  not  do  so  now. 

I  am  advising  you  of  the  present  situation  in  the  hope  that  it  may  again  he 
called  to  the  Attorney  General's  iMjrsonal  attention  and  a  request  made  of  him 
that  he  investigate  matters  in  his  department,  and  that  the  contemplated  crim- 
inal proceedings  be  placed  in  charge  of  some  competent  and  unbiased  official 
and  not  left  in  charge  of  and  controlled  by  Attorneys  Parmenter  and  Selby. 

Undoubtedly,  the  Attorney  General  will  recall  previous  conferences  growing 
out  of  similar  activities.  Your  department  and  the  Department  of  Justice  are 
In  substantial  accord  as  to  the  legal  questions  involved  in  so  far  as  they  affect 
questions  of  administration,  but  the  theory  upon  which  the  several  suits  re- 
cently started  and  tlie  investigations  now  being  made  are  based  tend  to  piwent 
or  restrict  the  exercise  of  that  jurisdiction  which  the  Attorney  General  has 
advised  was  exclusively  yours.  He  has  never  indicated  any  change  of  opinion 
as  expressed  in  the  memorandum  of  Mr.  Barsc,  an  attorney  in  his  department, 
and  approved  by  him.  Unless  there  has  been  a  change,  any  attempt  to  circum- 
vent its  effect  within  his  own  department  can  not  be  willi  his  knowledgt',  and 
the  matter  is  one  that  very  properly  may  be  called  to  his  attention,  to  prevent 
embarrassment  to  both  dejiartnieiits. 

Herewith  are  eoides  of  the  Barse  memorandum  and  copy  of  letters  of  the 
Attorney  General  of  Octolier  2'J  and  October  2(i.  IJfiO. 

I  earnestly  lioix'  that  at  an  early  dale  you  will  bring  this  to  tlie  jvrsonal 
attention  of  the  Attorney  (Jeneral  and  express  the  hope  ili;it  h«»  will  detail 
some  unpif judiced  ollicial  who  will  make  an  honest,  thorough,  and  fair  inves- 
tigation, with  a  view  to  having  the  h-gal  (piesllons  siwedily  settled  by  tinal 
decision  of  the  coiirls  and  ti)  det<Mtniiie  whether  there  is  even  i>robable  Justifica- 
tion for  a  grand-jury  investigation. 
UesiHM'l  fully, 

Ch.vh.  H.  Burke,  Cotnmixnioner. 

Tliat  let(«'r  (•aine  to  me  with  the  Altoriiev  (ieiicrars  K'ttef  of  Juno 
25.     Von  a.skiHl  for  the  tele^mfii.s  from  Secret aiv  Work.     That  wjus 


SURVEY   OF   CONDITIONS   OF   INDIANS  IN    UNITED   STATES    1211 

addressed  to  the  Attorney  General  at  Ludlow,  June  26,  1928,  and 
comes  from  Washington.  D.  C.     [Reading :] 

Washington,  D.  C,  June  26,  1928. 
Attorney  Geneeal  Sargent, 

Ludlow,   Vt.: 
Indictment  of  Commissioner  Burke   in   Oklahoma   threatened.     Please  have 
it  stayed.    Mrs.  Burke  is  critically  ill. 

Hubert  Work. 

Before  receiving  the  Attorney  General's  letter  of  June  27,  which 
1  have  here,  after  telephoning  with  him  that  morning,  I  cajiled  in 
Mr.  Parmentcr,  and  I  learned  then  what  I  did  not  know  before,  that 
the  grand  jui'v  had  been  summoned  to  meet  on  July  9.  and  that 
witnesses  had  been  subpcenaed  for  that  hearing,  and  I  conferred  with 
Mr.  Parmenter  and  with  Mr.  Danly,  of  my  department,  about  the 
matter,  and  they  expressed  the  opinion  that  the  case  was  so  com- 
plicated and  the  facts  were  so  extended  that  it  would  be  a  physical 
impossibility  for  anybody  to  go  through  the  files  and  reacli  any 
conclusion  by  or  before  July  9,  and  I  was  then  confronted  with  the 
question  whether  I  would  allow  the  grand  jury  proceedings  to  go  on 
without  anv  inquiry  or  possibility 

Senator  Wheeler.  That  is,  you  mean  any  inquiry  on  your  own 
part  ? 

Mr.  Mitchell.  Yes;  by  anybody 

Senator  Wheeler.  Because,  according  to  the  testimony  which  has 
been  given  by  Mr.  Selby,  at  least,  he  had  been  looking  into  the  facts 
for  a  period  of  three  years. 

Mr.  Mitchell.  Oh,  yes;  oh.  surely.  What  I  meant  was  that  I 
could  not  possibly  carry  out  the  request  of  the  Attorney  General  to 
make  a  personal  investigation  of  my  own  and  reach  any  result  or 
conclusion  by  July  9,  and  I  then  had  to  decide  whether,  under  the 
circumstances,  I  would  refuse  to  carry  out  his  request,  and  let  the 
proceedings  go  on,  or  whether  I  would  postpone  them;  and  I  wrote, 
this  letter  to  the  Attorney  General  on  July  27,  the  day  that  he 
telephoned  me.     [Reading:] 

June  27,  1928. 
Hon.  John  G.  Sargent, 

Ludlow,  Vt. 

Dear  Mr.  Attorney  Genebal  :  After  receiving  your  telephone  message  this 
morning  about  the  Jackson  Barnett  matter  I  communicated  the  substance  of 
it  to  Mr.  Parmenter,  and  told  him  that  we  will  withhold  further  action  until 
I  had  an  opportunity  to  examine  into  the  matter ;  and  the  Secretary  of  the 
Interior  talked  with  me  on  the  telephone  and  I  gave  him  the  same  informa- 
tion. I  then  had  a  conference  with  Mr.  Parmenter  and  found  that  a  grand 
jury,  which  has  been  in  se.ssion  from  time  to  time,  has  been  ordered  by  the 
court  to  reconvene  July  9  to  consider  this  case,  and  that  a  large  number  of 
witnesses  are  under  subpoena. 

I  went  into  the  matter  with  Mr.  Parmenter  and  Mr.  Luhring. 

Mr.  Luhring  is  the  Assistant  Attorney  General  in  charge  of 
criminal  cases.     [Continuing  reading:] 

I  went  into  the  matter  with  Mr.  Parmenter  and  Mr.  Luhring  sufficiently  to 
make  it  certain  that  it  is  not  a  physical  possibility  for  me  to  give  the  case  the 
consideration  it  requires  and  reach  a  conclusion  by  July  9,  and  that  the  only 
thing  to  do  is  (<>  notify  the  witnesses  not  to  attend  and  to  ask  the  court  to 
cancel  its  order  convening  the  grand  jury  on  July  9. 

Mr.  Parmenter  states  that  no  question  of  the  statiite  of  limitations  will  arise 
before  the  end  of  July,  and  Mr.  Luhring  thinks  that  if  any  ground  for 
prosecution  is  not  already  barred  by  the  statutes  of  limitations  no  bar  will 
arise  for  many  months.     Under  these  circumstances  I  think  the  proper  course 
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is  to  excuse  the  witness  from  present  attendance  and  postpone  the  assemblying 
of  the  Krand  jury. 

Willie  I  Iviiow  little  al>out  the  facts  of  the  case,  tlie  attitude  of  those  in  the 
department   wlio  know  something  about  it  makes  me  feel  tliat   tliis  is  a  safe 

course  to  pursue. 

I  will  withhold  delinite  disposition  of  tlie  matter  in  this  way  until  t<i-uiorrow 
noon,  so  that  you  uuiy  have  tliis  letter  and  if  you  feel  from  what  you  know 
about  the  ca.se  that  some  different  action  should  he  taken  you  can  telephone  or 
telegraph  me  in  tlie  morning. 

I  am  not  sure  tliat  you  have  been  advi.scd  that  the  matter  had  proceeded  to 
tlie  point  of  summoning  witne.s.se8  and  convening  a  grand  jury  at  such  an  early 
date. 

I  liojie  you  are  beginning  to  relax  and  enjoy  your  vacation. 
Sincerely  yours. 

Meanwhile,  I  <rot  no  answer  to  that  from  the  Attorney  General, 
and  iherel'oie  carried  out  my  personal  idea,  and  on  the  28th,  the  next 
(hiy,  of  June,   1928,  I   sent  this  memorandum  to   Mr.   Parmenter. 

[Keading:] 

June  28,  1928. 

Memorandum  for  Mr.  Parmenter. 

As  I  advised  you  yesterday,  the  Attorney  General  telephoned  me  yesterday 
morning  reciucsting  that  I  examine  into  the  Jackson  Barnett  matter  to  ascertain 
wliether  the  dejiartment  is  justified  in  suhniilting  tlie  c:ise  to  the  grand  jury, 
and  that  furtlier  proceeding.s  be  deferred  until  1  had  time  to  make  the  investi- 
gation and  reach  a  couclusion.  1  wrote  liim  yesterday  afternoon  a  letter  which 
went  to  him  by  messenger,  stating  I  had  learned  from  you  tliat  an  order  had 
been  made  by  the  district  court  convening  the  grand  jury  on  July  U  and  that 
a  number  of  witnesses  were  under  .suliptena  :  that  it  wa.s  imiwssihle  for  me  to 
reach  any  conclusion  about  the  matter  before  July  0,  making  it  necessary  to 
adjourn  the  grand  jury,  and  that  unless  I  heard  from  him  to  the  contrary  by 
to-day  noon  .such  instructions  would  be  given. 

I  have  not  heard  further  from  him  in  the  matter.  Accordingly,  I  sugge.st  that 
you  notify  the  district  judge  that  tlie  department  will  not  be  ready  to  proceed 
witli  the  matter  July  0.  and  ask  that  the  ordcM-  for  convening  the  grand  jury 
be  vacated,  and  that  you  also  arrange  to  have  the  witnesses  notiHe<l  not  to 
attend. 

That  was  sjorned  by  me  as  Actin«r  Attorney  General,  and  on  the  29th 
I  p:ot  this  letter  from  the  Attorney  General  oon(irmin«r  his  telephone 
message.  It  is  aj)parently  written  at  Washington,  but  it  was  actually 
written  at  Ludlow  and  .sent  to  me  at  Washington.     [Reading:] 

Department  of  Justicb; 
Office  of  tub  Attorney  Gknexal., 

Washington.  D.  C.  June  n,  t9ii<. 
Col.   William   D.  Mitcheli-. 

Actimj  Attormif  doicral, 

JJritiirtiiKut  (»f  Jiii^ticf ,  W'dxhiiKjton,  l>.  ('. 
Dkai:  Mr.  Mitcmkll:   1  received  yesterday  afternoon  a  b-tter  with  iuclt)sures 
and  yesterday  evening  a  teh>gram  from  SiK-retary  W«u'k  concerning  i'xjuH'ted  in- 
dictment of  (,'harles  II.  IJurke,  Commissioner  of   Indian  Affairs,   together   with 
olliers  in  connection  with  the  Jackson   Harnett   case. 

Secretary  Work  recpiesls  that  the  matter  be  examined  can-fully  by  some 
diHint«'resle«l  inemlier  of  the  department,  free  from  any  of  thf  preconceive*! 
notions  or  prejudices  which  it  is  claimed  Mr.  rarmentcr  and  his  assistants 
are  iiillucnc(>d  by.  1  immediately  forwarded  the  papers  to  you  and  you  will 
receive  them  s<uiiclime  to-day.  I  did  not  write  a  letter  with  tlu'in  beeatise 
there  was  not  I  line  liel'ore  I  had  lo  mail  them. 

I    wish   yon   would   lake   the   matter   up  and   examine   it    carefully   and   make 
siK-h   disp<isilioii   of   it    as   the   law   and    the   fads    warrant,   as    I    have   alreiuly 
asked  you  to  do  in  li-leph(uu>  •■onversation  this  niorning,  of  which  convi>rsallou 
this  letter  is  conllrmation.     1  am. 
Very  truly  yuiirs, 

.John   <!.   Sm»;knt, 

Atlunwy  (Jfiwral. 
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Senator  La  Follette.  Did  you  give  the  date  of  that  letter? 

Mr.  Mitchell.  That  bears  date  ,Inne  27,  1928.  It  was  written  at 
liudlow,Vt.,  and  was  received  by  me  in  Washin<i;ton  on  June  2!),  1028. 

Senator  AViikelkk.  As  I  understand,  he  teU-phoned  you  in  the 
mornin<^  and  tlien  wrote  you  the  letter  conlirming  the  teh'phone 
•conversation? 

Mr.  Mitchell.  That  is  right. 

Senator  AVheeler.  After  you  had  received  this  information  from 
the  Attorney  General  to  whom,  if  anybody,  did  you  talk? 

Mr.  Mitchell.  Do  you  mean  after  1  received  the  telephone 
message  ? 

Senator  Wheeler.  Yes;  I  mean  concerning  this  case,  of  course. 

Mr.  Mitchell.  I  talked  to  Mr.  Parmenter  and  Mr.  Lidiring,  and 
Mr.  Danly  has  suggested  that  he  was  present  at  the  conference.  I 
had  not  a  definite  recollection  about  that.  That  is  when  I  learned 
that  the  grand  jury  was  in  session,  and  I  went  into  it  just  long 
enough  to  find  out  just  how  much  time  it  would  take  me  to  inves- 
tigate it. 

Senator  Wheeler.  Did  you  talk  with  anybody  else  about  it? 

Mr.  Mitchell.  Not  at  that  time. 

Senator  Wheeler.  Did  you  subsequently  to  that  time? 

Mr.  Mitchell.  I  talked  with  people  in  the  department  about  it 
&  number  of  times. 

Senator  Wheeler.  Have  you  ever  talked  with  Mr.  Burke  about  it 
•or  with  Mr.  AVork  about  it,  personally  ? 

Mr.  Mitchell.  Secretary  Work? 

Senator  Wheeler.  Yes. 

Mr.  Mitchell.  No;  I  never  had  atiy  communication  with  him 
about  it,  except  that  this  letter  says  that  he  had  tele])honed  me,  and 
that  I  had  told  him  that  we  had  adjourned  the  grand- jury  proceed- 
ing.    That  is  the  only  communication  I  ever  had  with  him. 

Senator  Wheeler,  You  mean  with  Secretary  Work? 

Mr.  Mitchell.  Yes;  I  never  had  any  conversation  with  him  ex- 
cept that,  about  it. 

Senator  Wheeler.  Did  you  have  any  conversation  with  Mr.  Burke, 
Senator  Dill  suggests? 

Mr.  Mitchell.  Of  the  Department  of  Justice? 

Senator  Wheeler.  No,  Mr.  Burke  over  there,  the  Commissioner  of 
Indian  Affairs? 

Mr.  Mitchell.  No,  I  never  saw  Mr.  Burke  or  knew  him  or  spoke 
to  him  until  to-day  in  this  chamber.     I  was  introduced  to  him  here. 

Senator  Dill.  Previous  to  the  Attorney  General  calling  it  to  your 
attention,  did  you  know  anything  about  it  at  all? 

Mr.  Mitchell.  Nothing  al)out  this  criminal  business.  Once  or 
twice  the  Attorney  General  had  talked  to  me  about  some  civil  pro- 
ceedings, and  about  the  question  of  construction  of  the  statute  as 
to  the  power  of  the  Secretary  of  the  Interior  on  restricted  {jrojierty 
and  matters  of  that  kind.  I  have  a  vague  recollection  that  I  hatl 
gone  into  that  to  some  extent,  and  of  course  this  Jack.son  Bainett 
matter  was  a  sort  of  striking  ca,se  in  some  ways,  and  Avas  talked 
about  in  the  department.    I  knew  there  was  such  a  matter. 

Senator  Dijll.  Yes. 
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Senator  Wheeler.  Mr.  Glavis  hands  mo  a  letter  dated  June  20, 
1928,  signed  by  you,  which  reads  as  follows: 

Jr.XE  20.  1928. 
Hon.  B.  M.  Pakmbnteb, 

A'<8istunt  Attorney  Qctieral,  Departnunt  of  Ju^ticr, 

Waahinfftirn,  It.  ('. 
Sir:  As  an  official  of  the  Department  of  Justice  you  are  hereby  authorized 
to  assist  in  tho  investigation  of  tlie  Jackson  Barnt-tt  matter  in  tlio  cnsiorn  ills- 
trict  of  Oklahoma  and  in  that  connection  you  are  .speciflcally  dire<.'ted  to  conduct 
in  tile  eastern  ilistrict  of  Oklalioma,  or  in  any  otlier  judicial  district,  where 
tlic  jurisdiction  ihercof  lies,  any  kind  of  lesnl  proceodinjrs.  civil  or  criminal, 
including  gr;ind  jury  proceedings  and  proceedings  before  committing  magis- 
trates, whicli  district  attorneys  are  authorized  by  law  to  conduct. 

You   will   be  allowed  your  actual   expenses  of   travel   and   .$6   per   diem   in 
lieu  of  subsistence,  subject  to  law  and  regulations,  when  absent  from  the  seat 
of  government  on  official  business. 
Respectfully, 

William  D.  Mitchell, 
Acting  Attornei/  General. 

Mr.  Mitchell.  Acting  Attorney  General;  yes. 

Senator  Wheeler.  At  that  time  you  contemplated,  did  you.  that 
fcome  criminal  proceeding  might  be  had  in  connection  with  that 
matter? 

Mr.  Mitchell.  Of  course  that  letter  does  not  leave  any  impres- 
sion on  my  mind  at  all.  A  man  in  the  field  is  authorized  to  appear 
in  a  particular  case  and  he  has  to  have  authority  from  the  Attorney 
General  in  order  to  qualify  him  to  appear  before  grand  juries,  and 
any  time  that  I  am  acting  as  Attorney  General  there  are  dozens  of 
these  letters  laid  on  my  desk,  initialed  In'  the  proper  officials  in  my 
department,  and  I  sign  them,  and  I  would  not  have  any  personal 
knowledge  of  the  matter,  at  all. 

The  Chairman.  It  is  a  form  letter? 

Mr.  Mitchell.  It  is  a  standard  form  of  Icttor  that  is  issued  tf)  all 
United  States  assistants  in  the  department  in  th<^  Held.  It  comes  up 
from  the  administrative  department. 

Senator  Wheeler.  What  I  meant  was,  did  you  at  that  time  have 
any  discussion  with  Parinenter  or  anybody  else  with  reference  to 
any  criminal  action  that  might  be  proposed,  or  an3'thing 

Mr.  Mitchell.  Not  in  the  slightest.  I  woidd  sign  a  letter  like 
that  as  a  routine  matter  without  knowing  anything  about  the  matter. 

Senator  Whp:eler.  Witliout  knowing  whether  there  was  any  crimi- 
nal action  involved? 

Mr.  Mitchell.  Yes. 

Senator  Wheeler.  What  was  the  conversation  with  Work,  that 
you  had  over  the  telephone,  which  has  been  sugge.sted? 

Mr.  Mitchell.  I  had  forgotten  all  about  that  until  I  read  in  this 
letter  what  I  said  about  it.  I  have  not  any  indej)cn(l('nt  nroUection 
of  it  now,  but  I  asstnne  from  what  the  letter  said  that  lie  i)robal)ly 
called  me  up  to  know  what  was  being  done  about  the  Jackson  Bar- 
nett  matter,  and  that  I  told  him  that  I  had  ordered  the  proceedings 
deferred.  That  is  surmise  on  my  part,  bociuise  1  have  no  recollec- 
tion of  it  at  all.  Just  what  did  I  say  in  that  letter?  This  is  what 
I  said  in  the  letter  to  the  Attorney  General.     [Heading:] 

I  coinniunicated  tlie  substance  of  it  to  Mr.  rarnienter  and  told  blin  timt  we 
will  wllliliold  furllier  aetion  until  I  had  an  opporivniily  to  exMiuine  into  ilie 
matter;  and  the  Secretary  of  the  Interior  talked  with  nu-  nn  the  tcliplmur  mid 
I  gave  him  the  same  information. 
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I  am  really  not  able  to  supplement  that,  becaune  I  do  not  recol- 
lect it. 

Senator  Wheeler.  I  believe  you  stated  you  liad  a  conversation 
'  with  Mr.  Paiinenter  after  you  got  the  Attorney  General's  letter? 

Mr.  Mitchell,  Yes ;  I  did. 

Senator  Wheeler.  Do  yon  recall  the  lanjjuage  of  that  conversa- 
tion? 

Mr.  Mitchell.  Yes;  I  think  I  recollect  it,  and  I  think  Mr.  Luhring 
■was  up  with  him.     The  two  of  them  I  talked  with  about  it. 

Senator  Wheeler.  Can  you  give  us  the  substance  of  that  con- 
versation ? 

Mr.  Mitchell.  The  substance  of  it  was  that  I  indicated  to  them 
what  I  had  been  asked  to  do  by  the  Attorney  General,  and  they  in- 
formed me  about  this  grand  jury  being  called,  and  then  I  asked 
them  how  complicated  this  case  was  and  whether  it  was  possible  for 
me  to  carry  out  the  Attorney  General's  instructions  and  act  intelli- 
gently on  the  matter  before  July  9,  and  they  said  it  was  a  ph3'sical 
impossibility  for  anybody  to  do  it;  that  it  would  take  a  much  longer 
time. 

Then  I  asked  about  the  statute  of  limitations.  I  did  not  want  to 
run  any  chances  on  that,  this  particular  transaction  that  was  in- 
volved here,  this  matter  of  these  gifts  and  the  trusts  which  you 
have  been  looking  into  here,  which  was  consummated,  I  think,  in 
1923,  and  we  discussed  w^hether  the  statute  of  limitations  would  run 
or  not,  and  Mr.  Luhring  expressed  the  opinion  that  if  the  statute 
had  not  run  already  there  was  no  danger  of  it  running  in  the  near 
future. 

Senator  Wheeler.  Let  me  put  it  this  way  for  the  purpose  of  re- 
freshing your  recollection;  did  you  not  discuss  the  merits  of  the 
case  with  Mr.  Parmenter? 

Mr.  Mitchell.  I  did  not  attempt  to  go  into  them  for  the  purpose 
of  forming  any  judgment. 

Senator  Wheeler.  I  do  not  mean  that. 

Mr.  Mitchell.  I  may  have  asked  him  what  the  case  was  about, 
and  what  he  thought  about  it,  very  possibly. 

Senator  Wheeler.  Do  you  recall  whether  or  not  you  suggested  to 
him  at  that  time  that  in  view  of  the  letter  of  the  Attorney  General 
and  in  view  of  the  grand  jury  having  been  called,  it  would  be  all 
right  to  go  ahead  with  the  case  providing  jSIr.  Burke  would  not  be 
indicted? 

Mr.  Mitchell.  I  do  not  remember  that.  My  impression  from  the 
files  here  is  that  what  the  Attorney  General  put  up  to  me  was  the 
question  of  asking  the  grand  jury  to  indict  a  public  official  who  was 
still  in  office  and  apparently  had  the  confidence  of  his  superior. 
That  was  what  I  was  centered  on.  I  think  I  had  the  impression  we 
could  not  go  on  with  the  case  as  it  was  planned  at  that  time  without 
involving  ^Ir.  Burke  in  it.     I  may  have  been  wrong  about  that. 

Senator  Wheeler.  Let  me  ask  you,  for  the  purpose  of  refreshing 
your  recollection,  if  you  did  not  use  language  substantially  to  the 
effect  that  they  could  go  ahead  with  the  case  as  to  anybody  else 
excepting  public  officials;  that  Mr.  Burke  might  be  involved? 

Mr.  Mitchell.  I  can  not  remember  that  I  said  that.  If  Mr. 
Parmenter  and  Mr.  Luhring  say  I  did,  I  am  satisfied  to  rest  on  their 
statement;  but  the  files  here,  you  see,  show  that  I  proceeded  on  the 
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assumption  that  the  thin^  was  not  separable,  and  it  does  not  seem 
likely  to  me  that  I  should  liave  told  them  to  ^o  ahead,  and  then  the 
next  minute  turned  around  and  told  them  to  dismiss  the  grand 
jury.     I  do  not  think  that  would  have  been  consistent. 

Senator  Wheki.kh.  Exccjjting  that  you  mi<;ht  have  had  that  view 
at  the  time,  that  it  was  possible  to  sepamte  the  action. 

Mr.  MrrcHKi.i..  I  had  this  impression  and  have  had  it  all  along, 
that  the  thing  1  was  asked  to  inquire  into  particularly  and  give  a 
judgment  on  was  whether  we  were  justified  in  asking  an  indictment 
against  Commisioner  Burke,  I  think,  from  the  tiles  here,  I  would 
be  justified  in  saying  that  tlicre  would  not  have  been  any  occa.sion 
for  suspending  action  or  asking  the  subordinate  lawyers  in  the  de- 
partment to  suspend  action  or  to  review  their  judgment  in  the  case, 
except  for  that  element  in  it;  so  that  I  infer  if  that  was  a  st'parable 
matter  or  could  have  been  made  so.  there  would  not  have  been  any 
reason  to  prevent  laying  the  case  before  the  grand  jury  as  to  the 
other  people. 

Senator  AVheeler.  I  assume  you  have  in  the  meantime  examined 
the  case  quite  thoroughly? 

Mr.  Mitchell.  I  wish  I  could  say  yes.  I  have  not.  I  would  like 
to  explain  that,  if  I  may. 

Senator  Wheeler.  Very  well. 

Mr.  Mitchell.  This  happened  in  the  last  of  June  or  the  1st  of 
July,  and  I  had  been  acting  Attorney  General  for  a  month  and  had 
been  Solicitor  General,  too,  and  was  rather  bu.sy  and  was  planning 
to  get  away  on  a  vacation,  and  I  went  along  with  my  work  there 
until  June  27,  and  I  had  not  taken  this  matter  up  because  it  was  a 
phy.sical  impossibility  for  me  to  do  it;  and  there  was  another  element 
in  the  case,  too,  and  that  is  that  there  were  four  civil  suit,s  pending, 
one  of  them  in  New  York  which  had  been  decided  just  tiuit  month. 
I  think — no;  a  year  earlier.  It  was  pending  in  the  circuit  court  of 
appeals  then,  and  there  were  three  civil  suits  in  Oklalioma  and 
California  and  one  other  suit  out  West. 

Senator  TnoMA.s.  In  Kansas? 

Mr.  Mitchell.  Was  it? 

Senator  Thomas.  Yes. 

Mr.  Mitchell.  I  was  rather  hoping  tliat  the  smoke  of  battle  would 
clear  away  there,  and  I  would  get  something  from  the  records  of 
those  cases  that  would  help  me  to  avoid  going  through  tiiis  ma.ss  in 
the  files:  so  that  I  made  uj)  mv  mind  that  I  woukl  not  undertake 
that  matter  until  I  came  back  i'rom  mv  vacation;  and  I  wrote  this 
letter  to  Mr.  Sargent  on  July  27,  1928.  '  [Reading:] 

.It  i.v  '27.  licjs 

Hon.    .lOll.N    (i.    SAlMiK.NT. 

Attoi  mil  (IrHiTiil  of  the  i'nital  St<il<  .<<, 

I.tidloir,  Vt. 
Dkak  .Mk.   An"<>KNKY   Gknekai.  :   I   Iihv«>  your   inenionnHluiu   iuclnvin-   ,  npy   of 
decision  of  .ludce  Pollock,  of  Kansas,  in  the  Jaeksnn  Harnett  ease 

That  was  the  civil  suit,  there.  This  whole  letter  is  iu>i  maU'rial. 
The  only  part  I  want  to  read  I  will  read  to  you  and  I  will  h-ave  it 
with  you  if  you  like.      [Continuing  reading:] 

I  have  MJKi:esl('(l  lo  .Mr.  r.iniu-iiler  llinl  tin-  spirit.  If  not  Ihf  Iclti-r,  nf  your 
instructions  reKardinir  an  exaniinatlnn  of  Hit-  facts  of  ilds  rase,  liofun-  making: 
eriinliial  cliaru'es  njrainst  fniled  Sf:iles  nfliclals,  reiinirt's  that  no  ph-adlnu's.  or 
nnifiMlnii'iits    to   ple,idin«s.    !.»•   luTcifter    tiled    in    civil    suits    which    tllrccIlN    nr 
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Jndirectly  charge  corrupt  action  by  Federal  officials  until  we  have  an  oppor- 
tunity to  review  the  evidence  and  conclude  that  tliere  is  evidence  to  warrant 
such  clmryes. 

I  find  that  I  am  not  going  to  be  able  to  dii;  into  this  case  before  I  leave  on  my 
vacation.  I  have  been  calling  upon  all  the  divisions  who  have  matters  to  submit 
to  mo  in  connection  with  authorization  of  appeals,  petitions  for  terliorari, 
briefs  in  opposite  to  iwlitions  for  certiorari,  and  so  forth,  to  get  them  to  me, 
if  possible,  before  August  1st.  They  have  responded  nobly  and  I  have  been 
deluged  with  such  matters,  with  the  result  that  there  will  not  be  a  great  deal 
for  an  Acting  Solicitor  General  to  do  while  I  am  away.  But  this  work,  and  the 
time  that  I  have  given  to  the  work  in  your  oirice — 

That  is,  as  Actin*;  Attorney  General — 

has  made  it  impossible  for  me  to  take  the  time  to  make  the  very  extended 
Inquiry  into  the  tile  in  the  Jackson  Harnett  ca.se  which  would  be  ncce.^sary  to 
form  any  proper  conclusion.  I  do  not  think  that  the  nature  of  the  case  is  such 
as  to  retpiire  that  I  stay  here  for  a  week  or  two  longer  than  otherwise  I  wuu»d 
during  the  summer. 

I  went  away  and  ^ot  back  the  last  of  September,  and  one  of  these 
cases  then  was  in  the  Circuit  Court  of  Appeals,  of  these  Jacks-on 
Barnett  civil  suits,  involving  this  same  controversy,  and  it  was  pend- 
ino^  on  petition  for  certiorari  in  the  Supreme  Court;  and  I  ^see  that 
that  was  disposed  of  by  the  Supreme  Court  on  October  22,  11)28. 

Meanwhile  these  other  three  civil  suits  in  the  West  have  not  been 
decided.  They  have  not  reached  a  point  yet  where  the  evidence  has 
been  recorded  or  taken,  and  there  is  nothing  there  that  offers  much 
help  in  the  matter  of  an  inquiry  here. 

Senator  AVheeler.  Let  me  ask  you,  when  was  it  you  got  back? 

Mr.  Mitchell.  I  got  back,  I  think  it  was  about  the  22d  or  23d  of 
September. 

Senator  Wheeler.  Did  you  assign  this  case  to  anybody  else  in 
the  department,  or  did  you  intend  to  handle  it  personally,  yourself? 

Mr.  Mitchell.  I  could  not  do  that,  under  the  circumstances. 

Senator  Wheeler.  What  is  that  ? 

Mr.  Mitchell.  I  could  not  do  that.  It  was  understood  that  I. 
per.sonally,  would  do  it. 

Senator  Wheeler.  You,  personally,  had  to  do  it? 

Mr.  Mitchell.  Yes. 

Senator  Wheeler.  Since  you  have  come  back  have  you  called 
either  Mr.  Selby  or  Mr.  Parmenter  into  consultation  to  review  the 
evidence  which  they  have  collected? 

Mr.  Mitchell.  No;  I  have  not;  and  I  have  not  done  that  because 
I  have  not  undertaken  the  inquiry  myself.  Of  course,  that  would  be 
the  fii\st  thing  I  would  do.  I  have  had  some  material  laid  on  my 
desk  to  investigate  and  examine,  briefs  and  transcripts  of  evidence 
in  this  New  York  case,  and  all  that.  I  saw  Selby  about  it  to-day, 
and  his  estimate  of  it  was  that  it  woidd  take  me  GO  days  to  get  into 
the  case,  and  my  own  feeling  about  it  is,  from  what  I  know  of  it. 
that  I  could  probably  do  it  in  a  year  or  two;  but  the  trouble  is  that 
I  plunged  into  my  own  work  the  first  thing,  and  I  have  been  buried 
ever  since. 

The  Attorney  General  called  on  me  about  a  week  ago  to  learn 
what  I  had  accomplished,  and  I  told  him  that  I  was  sorry  about  it. 
that  I  had  not  been  able  to  do  it,  and  I  would  get  to  it  about  the  1st 
of  March,  and  that  was  all  that  I  could  guarantee.  That  is  where 
the  matter  stands.  It  is  unfortunate  we  have  not  been  able  to  take 
26465— 29— PT  3 19 
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it  up  and  discuss  it  with  all  the  facts,  because  that  is  where  the  matter 
stands  now.  The  Attorney  General  assigned  it  to  me  and  asked  me 
to  do  it. 

Senator  Dill.  Between  July  9  and  July  27  did  you  have  any  con- 
ferences about  this  with  anybody? 

Mr.  Mitchell.  No  ;  I  do  not  remember  that  I  did.  You  s-ee,  when 
the  grand  jury  was  ordered  postponed  I  had  a  breathing  space. 

Senator  Whejxer.  Has  there  been  any  pressure  brought  to  bear  on 
you  to  let  the  matter  rest  a  while? 

Mr.  Mitchell.  Not  the  silghtest.  There  has  not  been  a  request 
or  a  suggestion  from  anybody  on  earth  to  me  that  I  have  not  disclosed 
to  you. 

Senator  Wheeler.  Is  it  your  intention  to  go  ahead  with  this  some 
time  in  the  near  future? 

Mr.  Mitchell.  Yes;  it  is.  I  had  occasion  in  December  to  ask 
my  secretary  to  find  out  how  much  overtime  I  had  worked  in  the 
department  in  three  j^ears,  and  he  got  out  the  figures.  They  keep  a 
i-ecord  of  the  overtime  hours  that  every  man  works  there,  ana  I 
found  that  the  first  year  I  was  here  I  had  worked  To  days  overtime: 
the  second  year,  C9  days,  and  in  1928,  58  days. 

Senator  Whefxek.  I  am  not  very  much  surprised  at  that,  in  view 
of  the  conditions  you  found  in  the  Attorney  General's  office  when 
you  went  in  there.     [Laughtier.] 

Mr.  Mitchell.  Of  course,  my  work  is  not  the  Attorney  General's 
work.     I  am  the  Solicitor  General. 

Senator  Wheei.er.  Yes;  I  understand. 

Mr.  Mitchell.  That  does  not  mean  that  liis  part  of  the  job  was 
not  in  satisfactory  condition;  it  means  that  I  worked  that  nuich 
nights  and  Sundays  doing  my  own  task. 

Senator  Wheeler.  Something  has  been  said  with  reference  to  the 
withdrawal  of  the  charges  of  fraud  in  the  case  in  New  York  against 
Commissioner  Burke. 

Mr.  Mitchell.  Burke. 

Senator  Wheeler.  I  do  not  remember  whether  or  not  your  name 
was  brought  into  that  or  not. 

Mr.  Mitchell.  It  may  have  been,  because  I  find  here  a  memoran- 
dum from  mo  to  Mr.  Parmenter  that  dealt  with  that  very  subject. 
I  think  I  brought  it  with  me. 

Senator  Wheeler.  This  is  a  memorandum  for  William  D.  Mitchell, 
dated  July  31,  1928. 

Mr.  Mitchell.  1  handed  that  to  you,  did  I  not  ^ 

Senator  Wheeler.  No;  Mi-.  Glavis  just  handeil  that  to  me. 

Mi-.  Mitchell.  I  wrote  a  nuinonmdum — I  would  lik«'  to  say  this 
I  renienil)('i-  now  that  the  latter  part  of  July  the  Solicitor  of  the 
Interior  D('])artment  in  some  way  brought  word  to  me — 1  have  for- 
gotten whether  he  telephoned  me  or  came  to  .see  me  about  it — a 
complaint  that  in  .some  of  these  civil  suits  there  had  been  charges  of 
.'•oi  Tuption  against  Commissioner  Burke;  and  I  sat  down  and  wrote 
Mr.  I'armenter  a  meiuoraiKlum.  I  thought  1  had  it  hen'.  MayU' 
he  has  it.  In  that  ineinoi-aiidum  I  said  that  the  sjiirit  of  the  re(|uest 
from  the  Attorney  (Jeiieial,  if  not  the  h'tter.  made  it  proper,  pend- 
ing my  iiu|uiiy  and  iiiNe.stigation,  tt)  decide  as  to  what  ouiiht  to 
be  done  about  Mr.  BurUe  (o  a\<)iil  <-haigiiig  him  with  corrupt  iitlioii 
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in  any  civil  suit,  and  Mr.  Parmenter,  as  I  remember  it,  sent  nie  back  a 
memorandum  in  which  he  said  he  had  not  done  that. 

Senator  Whkei.er.  I  have  a  memorandum  that  purports  to  be  a 
memorandum  for  you  signed  by  Mr.  Parmenter.     [Reading:] 

July  .SI,  1928. 
Memoi'audum  for  Williaui  D.  Mitchell,  Acting  Attorney  (Jeneral. 
Referring  to  your  meniorjuulum  of  .Tuly  27,  1028,  in  ro  .I;ickson  Barnett. 
will  say  I  do  not  have  in  mind  tlie  cliarging  of  criiuinal  niis(;ondnc(  against  any 
offirial  iif  the  United  States.  Until  such  times  as  1  sliaU  be  advised  l»y  you 
or  someone  else  in  authority  over  me.  tliat  I  siiall  proceed  with  a  grand-jury 
investigation,  I  shall  do  nothing.  I  understoiKl,  and  I  am  acting  in  accordance 
with  tiiat  understanding,  that  so  far  as  the  criminal  phases  of  the  .laekson 
Rarnell  case  are  concerned  the  matter  is  entirely  out  of  the  hands  of  this 
division. 

With  reference  to  the  civil  case  against  McGugin  et  al,  I  hand  you  herewith 
copy  of  the  decision  rendered  hy  .Judge  Pollock  in  tTiat  case.  Tlie  complaint 
dismissed  by  Judge  Pollock  is  the  same  complaint  that  I  told  you  orally  at 
(Mie  time  was  not  such  a  complaint  as  I  would  have  drawn  if  I  had  been  at 
liberty  to  direct  the  kind  of  complaint  that  in  my  judgment  sliould  have  been 
drawn. 

With  reference  to  making  charges  of  corruption  or  fraud  in  civil  suits  in 
the  Jackson  Barnett  case  against  any  official  of  the  United  States,  I  will  say 
that  ia  all  pleadings  drawn  in  this  matter  in  civil  cases  within  the  last  two 
years  we  have  taken  especial  care  to  say  nothing  that  in  our  opinion  would 
reflect  injuricusly  upon  any  Government  official  and  we  have  been  thus  careful 
because,  as  we  understand  the  instructions  given  by  the  Attorney  General, 
there  are  two  things  to  be  avoided  : 

First.  That  nothing  shall  be  said  in  the  pleadings  that  will  adversely  or 
injuriously  reflect  upon  any  Government  official. 

Second.  That  we  shall  not  charge  in  any  pleading  that  the  Secretary  of  the 
Interior,  who  approved  the  gifts  at  the  time  they  were  made,  acted  either 
without  authority  of  law  or  beyond  his  authority  or  capriciously,  or  words  of 
similai  import. 

If  I  am  in  anywise  mistaken  about  this  phase  advise  me. 

Wit)i  the  exception  of  the  tirst  pleadings  drawn  in  this  case,  which  was 
more  than  two  years  ago,  we  have,  to  the  best  of  our  ability,  kept  clearly  in 
mind  the  two  foregoing  limitations.  In  the  bill  dismissed  by  Jutlge  Pollock 
haviuL'  in  mind  the  foregoing  limitations,  we  tried  to  draw  a  bill  stating  noth- 
ing but  facts,  omitting  all  conclusions  of  law  and  of  fact,  and  then  let  the 
court  apply  to  the  facts  as  stated  conclusions  of  both  law  and  fact,  and  we 
were  trying  to  come  within  the  familiar  rule  that  pleadings  should  state  facts 
and  Ik»  free  from  conclusions. 

After  Judge  Pollock's  ruling  was  made  application  was  made  for  permission 
to  tile  an  amended  bill  of  complaint  on  behalf  of  the  Government  and  tlie 
Government  has  been  given  until  the  18th  day  of  August,  192S.  within  which 
to  present  a  proposed  amended  complaint,  and  upon  such  presentation  and  after 
notice  has  been  given  to  opposing  counsel  the  court  will  decide  whether  it  will 
permit  the  filing  of  a  proposed  amended  bill  of  complaint. 

We  are  now  engaged  in  the  preparation  of  an  amended  bill  to  be  presented 
to  the  court  for  its  consideration.  Keeping  clearly  in  mind  the  two  limita- 
tions placed  ui>on  us,  we  are  trying  to  draw  a  bill  that  shall  be  based  on  the 
follow  ng  general  outlines: 

First.  A  corrupt  conspiracy  made  and  entered  into  by  those  who  were 
not  then  in  the  employ  of  the  Government,  to  wit.  Mrs.  Barnett,  Harold  C. 
McGiigin,  Walter  E.  Keith.  Amasa  J.  Ward,  and  Marshall  L.  Mott.  and  then 
set  forth  the  kidnaiiping  the  mental  imbecile,  their  manipulation  wf  and  domi- 
nation over  liim,  false,  fraudulent,  and  misleading  statements  made,  all  in 
pursuance  of  the  common  object,  to  wit,  the  getting  of  .$1,100,000.  .$1.'')().000 
of  which  went  to  McGu;;in  and  Keith,  they  in  turn  making  some  disposition 
of  the  same,  and  in  one  instance  .$15,000  paid  Marshall  !>.  Mott. 

Second.  That  they  then  causod  to  be  ])iesentcd.  and  there  was  presented, 
with  ;ill  the  false  and  m  slead  ng  statements  contained  therein,  papers  and 
documents  to  the  Secretary  of  the  Interior,  leaving  out  all  mention  of  the 
names  of  Charles  II.  Burke,  romniissioner  of  Indian  Afl'airs:  Edg;ir  B.  Meritt. 
Assistant  Commissioner  of  Indian  Atl'aiis;  Francis  M.  Goodwin,  then  Assistant 
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Secretary  of  the  Interior,  and  mentioned  nuly  the  names  of  Albert  B.  Fall, 
then  StHTttary  of  the  Interior,  and  then  makinfj  no  other  or  fuithfr  reference 
to  hhn  Uiau  that  these  documents  and  puptTs.  with  all  the  false  and  frandu.ent 
statonienis  contained  therein,  were  laid  hefoit*  liim  and  were  before  Ijini  at 
the  time  he  approved  the  making  ot  the  tiiU,  and  that  the  tlien  Secretary  «if 
the  Interior  acted  thereon,  approved  the  application  for  the  making  of  the 
gift  in  the  sura  of  .<;i,llMJ,UOU,  and  ordered  the  delivery  of  the  bonds. 

In  our  opinion  in  thus  framing  the  bill  we  are  not  injuriously  or  adversely 
.»^aying  anything  that  reflects  anywhere  upon  a  Government  oflicial  unless  it 
shall  be  Amasa  J.  Ward  who  at  this  time  is  a  senior  attorney  in  the  Internal 
Kevcuue  IJureau.  At  the  time  Amasa  J.  Ward  acted  in  the  i»ri>curinK  of  the 
gifts  he  was  Creek  national  attorney  under  written  contract  of  the  Creek 
Tribe  of  Indians  to  represent  them  and  the  r  meml)ers  as  attorney  for  them. 
The  contract  was  approved  by  tlu'  Tresident  of  the  Uniteil  States  So  we 
came  to  the  conclusion  that  at  the  time  lie  was  acting  in  connection  with 
the.se  gifts  he  was  an  employee  of  the  Government.  As  to  the  pre.sent  status 
of  Mr.  Ward  we  are  going  upon  the  theory  that  he  is  now  an  "employee"  and 
not  an  "official."  It  may  be  that  our  decision  on  this  point  is  erroneous,  and 
in  view  of  your  memorandum  I  would  appreciate  it  if  you  would  dlnt-t  how 
the  pleadings  shall  be  handled  as  to  Ward.  As  soon  as  the  proposed  amended 
bill  of  complaint  is  prepared  we  will  submit  the  same  to  you  for  your  con- 
sideration and  direction. 

Tlie  effect  of  Judge  Pollock's  ruling  is  that  the  bill  does  not  state  a  cause 
of  action  and  in  this  I  think  beyond  all  shadow  of  a  doubt  he  is  in  error 
and  we  are  not  sure  that  he  w.U  permit  the  filing  of  the  proposed  amended 
bill,  but  under  the  limitations  imposed  upon  us  it  is  as  good  a  bill  as  we  know 
how  to  draw. 

Respectfully, 

B.   M.   Parventkr. 
AxjiiMtant  Attorney  Omeral. 

I  notice  he  apparently  feels  that  you  drew  a  distinction  hot  ween 
officials  of  the  Government  and  employees;  that  no  charge  of  fraud 
or  anything  should  be  said  that  would  reflect  upon  officials,  and 
that  you  made  a  distinction  between  officials  and  employees, 

Mr.  Mitchell.  I  never  thought  of  employees,  and  I  never  heard 
Mr.  Ward's  name  mentioned  in  that  connection  until  that  memo- 
randum came  in.  and  when  I  said  '*  officials  "  I  always  had  in  mind 
Mr,  Burke,  because  that  was  the  one  thing  that  had  been  referred 
to  me,  and  that  was  what  I  had  in  mind. 

Senator  Wheeler.  So  that  the  only  person  you  were  particidarly 
anxious  to  protect,  or  to  see  that  nothing  was  said  injuriously 
against,  was  Mr.  Burke? 

Mr.  Mitchell.  That  is  the  only  matter  that  had  been  referred  to 
me  by  the  Attorney  General,  and  he  was  a  high  official  of  the  Gov- 
ernment, with  a  long  and  good  record,  and  apparently  had  the 
respect  and  support  of  his  superior,  and  it  was  a  rather  extraor- 
dinary thing  for  one  department  to  be  indicting  an  officer  of  another, 
under  tho.se  circumstances,  unless  there  was  a  very  good  reason  for 
it.  That  was  the  way  I  looked  at  it,  and  that  is  the  way  I  imder- 
stood  I  was  to  go  at  it,  to  find  out  whether  there  was  any  justification 
iov  l)esmirching  Mr.  Burke  with  an  indictment. 

Senator  La  FoLLET-rE.  Is  there  ai\v  limitation  im|)osed  by  the 
superior  officers  of  the  department  to  hamper  the  attorneys  conducting 
the  civil  suits? 

Mr.  Mitchell.  I  do  not  know.  You  will  have  to  ask  them  about 
that. 

Seiuitor  La  Folleite.  Did  vou  ever  consider  the  effect  of  restrict- 
ing their  drawing  of  these  pleadings,  upon  the  .successful  outcome 
of  the  civil  suits? 
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Mr.  Mitchell,  Apparently  it  did  not,  because  they  say  thev  got 
judgment  in  New  York  setting  aside  one  of  these  gifts  on  the  charge 
of  conspiracy,  that  did  not  involve  Mr.  Burke;  so  that  I  do  not  sup- 
pose it  hampered  them. 

Senator  La  Folleite.  I  asked  if  it  ever  came  up  or  was  ever  con- 
sidered. 

Mr.  Mitchell.  Senator,  I  do  not  know  that  it  was.  The  only  way 
I  got  into  the  civil  suits  at  all  was  merely  to  suggest,  why  charge 
Mr.  Burke  in  a  civil  suit  with  corrupt  actions  when  we  had  under 
consideration  whether  we  were  justified  in  charginjj^  him  Avith  that 
in  a  criminal  suit?  That  was  my  thought  that  I  tried  to  pass  on  to 
Mi-.  Parmcnter. 

Senator  La  Follette.  I  understand  that ;  but  I  noted  a  phrase  in 
this  memorandum,  that  he  had  drawn  tiie  best  pleadings  he  could 
under  the  circumstances,  or  words  to  that  eifect,  and  it  has  just  oc- 
curred to  me  that  perhaps  the  subordinate  attorneys,  as  you  call  them, 
who  were  in  direct  charge  of  these  civil  suits,  felt  that  this  restric- 
tion in  the  matter  of  charging  fraud  against  any  official  of  the  United 
States  was  a  limitation  that  would  tend  to  hamper  them,  and  I  am 
merely  asking  you  whether  that  was  ever  brought  to  your  attention, 
and  whether  you  ever  considered  it. 

Mr.  Mitchell.  I  can  not  remember  that  any  such  suggestion  was 
ever  made.  I  remember  that  that  bill  complained  that  Judge  Pol- 
lock struck  out  a  great  deal.  It  was  sent  down  by  the  Attorney 
General  just  before  it  was  filed,  and  it  was  a  very  long  document, 
and  1  had  no  chance  to  examine  it  closely;  and  I  made  the  remark 
then  that  I  thought  it  was  too  long,  and  I  think  I  said  that  if  the 
Attorney  General's  name  was  not  on  it  they  would  probably  strike 
it  from  the  file  because  it  was  so  long,  and  that  is  what  Judge  Pollock 
afterwards  did,  and  I  can  not  see  why  there  should  be  any  difficulty, 
if  the  lawyers  and  the  others  who  were  getting  this  money  were 
guilty  of  a  conspiracy  to  defraud  the  Government  and  the  Indian, 
it  does  not  occur  to  me  how  the  fact  that  the  Government  official  was 
or  was  not  charged  with  being  a  party  to  the  conspiracy  Avould 
hamper  the  prosecution.     I  may  be  wrong  about  that. 

Senator  La  Follette.  I  noticed  that  phrase,  and  I  wondered 
whether  you  had  ever  discussed  it  with  Parmenter  or  anyone  else. 

Mr.  Mitchell.  I  do  not  think  I  did.  You  will  have  to  ask  the 
lawyers  who  tried  the  case  whether  it  hampered  them  or  not. 

Senator  Wheeler.  He  says : 

The  effect  of  .Judge  Pollock's  niliiif:  is  that  the  bill  does  not  state  a  cause 
of  action,  and  in  this,  I  think,  beyond  all  shadow  of  a  doubt,  he  is  in  error;  and 
we  are  not  sure  that  he  will  permit  the  filing  of  the  proposed  amended  bill, 
but  under  the  limitations  imposed  upon  us  it  is  as  good  a  bill  as  we  know 
how  to  draw. 

Mr.  Mitchell.  That  would  suggest  that  it  made  some  difference; 
and  it  might,  the  way  Judge  Pollock  looked  at  the  case.  My  notion 
about  it  is  that  Juclge  Pollock  appears  to  have  proceeded  on  the 
tlieor}'  that  the  Interior  Dej)artment  was  the  prime  mover  in  this 
disposition  of  Indian  proi)erty,  and  I  have  never  felt  that  way  about 
it.  My  idea  of  the  law  has  been  that  the  Indian  himself  is  "the  one 
who  disposes  of  his  property  by  gift  or  by  spending  it,  or  what  not, 
and  that  his  proposed  disposition  of  it  must  be  approved  or  dis- 
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approved  by  the  Secretary  of  the  Interior.  I  think  the  Interior 
Department  people  do  not  agree  with  me  about  that. 

S'Tiiitoi-  WiiKKLKR.  I  think  you  are  rijzht  about  it. 

Mr.  MnciiKLL.  But  <»n  tlia't  vkw  of  the  law,  as-suniing  that  the 
Interior  Department  merely  approves  or  disa|jproves  sonnthing 
done  by  the  Indian,  tlien  it  would  be  utterly  immaterial  whether 
you  charged  an  officer  of  the  department  with  being  guilty  of  a 
conspiracy  or  not,  and  it  would  not  hamper  the  cond\ict  of  the  case. 

Senator  Wheeler.  But,  on  the  other  hand,  if  it  should  appear  that 
the  Interior  Dei)artment  itself  was  the  moving  party  in  disposing 
of  it,  and  it  might  be  necessary  in  order  to  prove  the  ca:-e  to  sei  lorth 
that  the  commissioner  or  someone  in  the  department  did  fraudulently 
state  facts  to  the  Secretary  of  the  Interior  in  order  to  get  his  ap- 
proval of  it 

Mr.  MiTciiEix.  It  might  not  be  necessary,  but  you  could  ciuirge 
the  parties  who  made  the  representations  to  the  Interior  Depart- 
ment  

Senator  Wheeler.  Yes, 

Ml-.  Mitchell.  With  having  conspired  to  defraud,  and  carried  it 
out  by  making  false  representations  to  Commissioner  Burke  or  any- 
body else  in  the  Interior  Department  who  aeted  on  it;  so  that  I  can 
not  quite  see  how  the  allegation  is  necessary  in  any  bill  of  complaint 
that  the  officer  of  the  Interior  Department  was  a  party  to  the  con- 
spiracy. 

Senator  Wheeler.  You  mean  that  they  might  charge,  for  instance, 
that  certain  people  did  fraudulently  misrepresent,  without  charging 
the  names  of  the  persons  in  the  bill  of  comi)laint? 

Mr.  Mitchell.  They  could  charge  the  conspirators  with  having 
made  false  representations  to  the  Interior  Department,  on  the 
strength  of  which  the  department  acted. 

Senator  Wheeler.  But  supposing  that  the  attorney  for  the  defend- 
ant comes  in  with  a  bill  of  particulars  and  asks  for  the  names  of  the 
persons  who  made  the  false  rejnesentations;  do  you  not  think  that 
the  court,  at  least,  under  those  circumstances,  would  grant  the  motion 
and  ask  and  insist  that  the  defendants  be  advised  as  to  just  what  i)er- 
sons  committed  the  fraud  in  order  that  the  defendants  might  be  able 
to  meet  the  allegation  or  meet  the  facts? 

Mr.  Mitchell.  My  understanding  was  that  these  bills  of  complaint 
charged  <-ertain  named  persons  who  were  not  in  the  Interior  Depart- 
ment Avitii  having  ccmspired  to  defraud  the  CJovernment,  and  Bar- 
nett  and  they  might  conspire,  and  that  charge  might  be  proved  with 
or  without  sliowing  that  any  olHcer  of  the  Interior  Department  was 
party  to  the  conspiracy.  If  the  proof  showed  it,  all  right,  but  it 
would  not  be  necessary  to  allege  it.  That  would  Ik*  my  opinion  aliout 
it.  You  are  asking  me  aliout  something  1  ha\e  not  thought  much 
about. 

Senator  AViief.leh.  Would  it  not  be  neces.sary  if  they  were  parties 
to  the  conspiracy,  however^ 

Mr.  Mitchell.  No;  I  think  not.  You  do  not  lose  your  lawsuit 
when  you  charge  conspiracy,  merely  because  you  have  omitted  one  of 
the  conspirators.  You  do  not  have  to  show  all  the  conspirators;  and 
if  the  proof  shows  that  there  was  one  whom  you  did  not  mention, 
you  do  not  lose  your  case  on  that  account. 
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Senator  Wheeler.  But  it  was  with  a  view  of  keeping  Mr.  Biirlce 
out  of  the  case — keepin<^  his  name  out  of  the  case — that  you  issued 
this  memorandum? 

Mr.  Mitchell.  I  did;  because  I  felt,  just  as  I  said,  that  the  spirit 
of  the  whole  proceedinj^  and  the  inquiry  proposed  by  me  was  to  find 
out  whether  we  were  justified  in  chur<i:in*;  him  with  corruption,  and 
it  did  not  make  any  difference  to  me  whether  it  was  done  in  a  civil 
suit  or  in  a  criminal  case. 

Senator  Wheeler.  Did  you  not  have  confidence  in  the  Attorney 
General  and  in  Mr.  Parmenter  and  Mr.  Selby  and  his  subordinates 
in  the  department^ 

Mr.  Mitchell.  Of  course,  I  had  confidence  in  them,  but  I  do  not 
always  approve  the  judrrment  of  every  inferior  attorney  in  the  de- 
partment, and  that  is  Avhat  1  am  there  for,  anion*;  other  thin«j:s,  in 
these  matters;  and  I  very  often  have  the  disagreeable  task  of  dis- 
agreeing with  other  attornej^s  in  the  department  and  telling  them  I 
do  not  believe  there  is  anything  in  their  case,  and  I  do  not  believe 
thev  would  be  justified  in  prosecuting.  I  have  that  task  to  perform 
and  usually  perform  it.  I  have  as  definite  views  as  anybody  in  the 
department,  but  I  never  turn  a  man's  views  down  without  giving  him 
an  opportunity  to  explain  them.  But  I  do  not  feel  bound  to  follow 
blindly  the  judgment  of  any  officer.  I  think  I  would  be  a  rubber 
stamp  if  I  did. 

Senator  Wheeler.  You  would  not  be  expected  to;  but  it  was  not 
because  you  did  not  have  confidence  in  Mr.  Parmenter  and  Mr.  Selby 
that  you  did  not  follow  their  judgment? 

Mr.  Mitchell.  I  do  not  remember  about  Mr.  Selby  at  all,  and  I 
do  not  remember  that  I  ever  heard  his  name.  Perhaps  I  did.  I  do 
not  Imow  anything  except  that  he  was  a  special  assistant  working  in 
the  field,  and  I  took  it  for  granted  that  he  was  a  man  of  good  quali- 
fications, that  the  Attorney  General  approved  of,  and  was  willing  to 
entrust  work  to. 

Senator  Wheeler.  Have  these  letters  at  all  been  called  to  your  at- 
tention, photostatic  copies  of  which  have  been  introduced  here  in 
evidence  ? 

Mr.  Mitchell.  Before  to-day?  Do  you  mean  the  hearings  before 
to-day  ? 

Senator  Wheeler.  Before  to-day  ? 

Mr.  Mitchell.  No,  sir;  I  have  not  had  an  opportunity  to  read 
what  has  taken  place  in  the  earlier  meetings  of  the  committee  on  this 
subject.  I  have  seen  some  reference  to  it  in  the  papers,  and  I  know 
there  was  some  reference  to  a  letter  that  was  supposed  to  be  written 
by  me  to  Mr.  Selby.  I  do  not  think  I  ever  wrote  him  a  letter  on  the 
subject. 

Senator  Thomas  of  Oklahoma.  I  do  not  think  there  is  any  such 
letter  here. 

Mr.  Mitchell.  Then  the  newspapers  got  it  wrong. 

Senator  Thomas  of  Oklahoma.  I  do  not  think  so.  His  correspond- 
ence was,  as  I  recall,  all  from  Mr.  Parmenter,  in  which  Mr.  Par- 
menter stated  that  Mr.  Mitchell,  Acting  Attorney  General,  had 
directed  him  to  do  such  and  such  things. 

Mr.  Mitchell.  Yes.  I  have  given  you  the  picture  of  the  whole 
thing  from  these  few  papers  here,  and  it  comes  down  in  the  last 
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analysis  to  the  fact  that  the  matter  was  referred  to  me  for  investiga- 
tion and  report  as  to  what  oiifrht  to  be  done,  and  I  have  not  succeeded 
yet  in  discharfjinj?  that  function,  and  the  task  rests  riglit  here.  I  am 
the  one  that  is  supposed  to  be  doing  the  work. 

Senator  Wheeler.  Do  you  know  wliat  investigation  has  been 
going  on  in  tlie  Department  of  Justice  with  reference  to  the  facts,  if 
any.  since  it  was  taken  out  of  Mr.  Parmenter's  hands? 

^Ir.  Mitchell.  I  do  not  know.  I  do  not  know  that  any  has, 
except  possibly  in  connection  with  these  civil  suits.  I  had  under- 
stood that  thev  had  completed  their  inve.stigation  by  last  summer, 
and  that  they  had  not  been  doing  anything  further  with  that. 

I  notice  that  Mr.  Parmenter  .sjiys  in  that  memorandum  that  he 
considers  that  the  matter  has  been  taken  out  of  his  hand.s.  Well,  I 
did  not  intend  by  any  action  I  took  to  withdraw  the  matter  from  his 
department.  It  was  taken  out  of  his  hands  to  this  extent,  that  there 
was  not  any  further  prosecution  of  Mr.  Burke  to  be  conducted  until 
I  had  gone  into  it  and  concluded  that  it  ought  to  be  done;  but  I 
never  had  in  mind  that  if  I  concluded  the  prosecution  should  con- 
tinue that  it  should  be  taken  out  of  Mr.  Parmenter's  division  for 
action.  I  do  not  know  yet  how  it  got  there,  because  the  criminal 
division  is  another  division  in  the  department.  That  is  the  division 
of  lands  and  Indian  affairs.  They  do  not  handle  criminal  prosecu- 
tions; at  least  I  do  not  remember  that  they  have;  and,  naturally,  this 
criminal  prosecution  would  be  in  the  criminal  division. 

Senator  Wheeler.  Except  that  there  is  a  letter  here  over  your 
signature  directing  Parmenter  to  handle  both  civil  and  criminal 
matters. 

Mr.  Mitchell.  Is  not  that  the  letter  that  authorizes  Mr.  Selby  to 
act? 

Senator  Wheeler.  No;  it  authorizes  Mr.  Parmenter. 

Mr.  Mitchell.  That  nuist  be  one  of  those  letters  that  I  have  told 
you  about  that  pass  over  our  desks  by  the  dozens  there,  and  I  do  not 
have  any  recollection  of  that. 

Senator  Wheeler.  This  specifically  authorizes  him  to  handle  any 
kind  of  proceeding,  civil  or  criminal,  including  grand-jury  proceed- 
ings and  proceedings  before  a  conmiitting  magistrate. 

Mr.  Mitchell.  That  is  addres.-ed  to  whom? 

Senator  Wheeler.  It  is  addressed  to  B.  M.  Parmenter,  Assistant 
Attorney  General. 

Mr.  Mitchell.  Signed  by  me  as  Acting  Attorney  General? 

Senator  Wheeler.  Yes. 

Mr.  Mitchell.  Somebody  else  made  the  arrangement  and  the  deci- 
sion, and  it  was  just  put  up  to  me  as  a  matter  of  form. 

Senator  AVheeler.  Who  would  make  that  decision? 

Mr.  Mitchell.  I  would  think  it  would  have  to  come  from  the 
Acting  Attorney  General  or  the  Attorney  General,  because  I  signed 
it.  The  ulliniat*^  authority  would  ho,  there;  but  who  made  the 
arrangements  I  do  not  know.  You  will  have  to  ask  Mr.  Parmenter 
about  that,  because  I  do  not  think  I  ever  did  know. 

Senator  Wheixfuj.  There  are  .some  initials  on  here,  "C  B.  S. : 
A.  (J.  J." 

Mr.  Mitciieijl.,  Mr.  Parmenter  tells  me  just  now  that  the  assist- 
ant Attorney  General  in  charge  of  administration  made  that  arrange- 
ment to  have  the  entire  ca,se  handleil  in  his  division. 


SURVEY  OF   CONDITIONS   OF  INDIANS  IN   UNITED  STATES    1225 

Senator  La  Follette.  Is  that  Mr.  Marshall? 

Mr.  Mitchell.  Mr.  Marshall.  It  would  be  from  his  division  that 
such  a  letter  would  come  to  me  for  signature. 

Senator  Wiieeleu.  This  memorandum  I  want  to  put  in  the 
record — this  is  your  memorandum,  apparently — which  was  sent  to 
Mr.  Parmenter,  and  then  his  memorandum  went  back  to  you.  This  is 
a  memorandum  for  Assistant  Attorney  General  Parmenter,  in  re 
Jackson  Barnett,  and  is  as  follows : 

Office  of  the  Attorney  General. 

Washinffton,  D.  C,  July  27,  1928. 
Memoraiulum    for    Assistant    Attorney    General    rarraenter,    in    re    Jackson 
Barnetl. 

The  Attorney  General  has  requested  that  we  refrain  making  any  charges 
of  criminal  misconduct  against  any  oflBcial  of  the  United  States  until  the  evi- 
dence has  been  reviewed  here  in  the  department  and  a  conclusion  reached 
that  such  a  step  is  warranted. 

AVhile  we  said  nothing  about  charges  of  corruption  or  fraud  in  civil  suits 
involving  the  Jackson  Barnett  case,  I  think  they  are  within  the  spirit  of  his 
instructions  and,  accordingly,  no  pleading  or  amended  pleading  hereafter  filed 
in  any  civil  suit  should  contain  any  charges,  directly  or  by  necessary  inference, 
charging  any  official  of  the  United  States  with  what  ar/iounts  to  criminal  mis- 
conduct until  the  review  of  the  case  above  mentioned  has  been  had  and  a  con- 
clusion reached  that  such  charges  are  warranted  by  substantial  evidence. 

William  D.  Mitchell, 
Acting  Attorney  General. 

Here  is  another  memorandum  which  has  some  bearing  on  it. 
[Reading :] 

Department  of  Justice, 
Washington,  D.  C,  June  27,  1928. 
Memorandum  for  the  Solicitor  General. 

I  have  just  sent  a  telegram  to  Charles  B.  Selby,  special  assistant  to  Attor- 
ney General,  Oklahoma  City,  Okla.,  a  copy  of  which  is  attached  hereto. 

Mr.  Danly  and  I  have  just  had  a  conference  with  Mr.  Ridgely  of  the  criminal 
division,  General  Luhring  not  yet  having  come  in  this  morning,  showed  him 
the  telegram  and  letter  written  Mr.  Selby,  copy  of  which  is  attached  hereto, 
and  Mr.  Ridgely  suggested  that  as  a  large  number  of  witnesses  have  been 
subpoenaed,  some  of  them  living  in  California  and  some  in  New  York,  perhaps 
notice  should  be  given  them  not  to  come.  The  grand  jury  is  called  to  convene 
at  Muskogee.  Okla.,  on  July  9,  1928. 

If,  after  you  have  received  the  information  being  transmitted  by  the  Attorney 
General,  you  shall  deem  it  wise  that  the  grand  jury  proceedings  shall  not  be 
had  in  this  matter,  then  it  would  be  well  perhaps  to  notify  the  witnesses  sub- 
poenaed in  time  to  prevent  their  making  the  trip  to  Muskogee,  Okla. 

I  am  transmitting  a  copy  of  the  telegram  to  Mr.  Selby,  to  Mr.  Hoover,  of  the 
Bureau  of  Investigation,  as  he  has  investigators  working  on  this  matter  at 
different  points. 

Respectfully, 

B.  M.  Parmenth:b, 
Assistant  Attorney  Ocncral. 

Let  me  ask  you,  did  Mr.  Work  suggest  anything,  in  his  conversa- 
tions with  you  over  the  phone,  with  reference  to  the  political  signifi- 
cance of  the  case  during  the  campaign? 

Mr.  Mitchell.  O,  no.  I  know  nothing  of  that  kind  was  said  to 
me.    I  am  a  Democrat.     [Laughter.] 

Senator  Wheeler.  I  am  glad  to  know  we  have  some  Democrats 
up  there.    I  am  sorry  they  are  not  all  Democrats  there. 

Mr.  Mnx:HELL.  I  have  not  any  recollection  of  that  conversation 
except  what  I  read  here  out  of  this  letter,  and  I  infer  only  from 
what  I  read  here  that  he  was  anxious  to  know  what  had  been  done, 
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and  he  had  referred  it  to  me,  and  when  he  called  me  up  I  had  already 
acted. 

Senator  Wheelek.  I  think  that  is  all. 

Senator  Thomas  of  Oklahoma.  Mr.  Mitchell,  this  is  a  subcom- 
mittee of  the  Indian  Affairs  Committee  of  the  Senate,  making  an  in- 
vestigation for  the  purpobe,  among  others,  of  discovering  errors  of 
law  or  omissions  of  law.  or  probably  errors  in  rules  and  regulations 
of  Indian  policy,  and  the  particular  case  is  that  of  Jackson  Barnett. 
To  mo,  as  a  member  of  the  committee,  that  case  appears  in  this  form. 
Jackson  Barnett  was  a  very  poor  Indian  until  oil  was  discovered  on 
his  allotment  and  in  a  very  short  time  oil  was  produced  in  sufficient 
quantity  to  make  him  a  millionaire. 

Shortly  after  he  became  wealthy,  he  was  married,  as  the  record 
shows,  twice. 

Senator  Wheeler.  By  the  same  woman. 

Senator  Thomas  of  Oklahoma.  Yes;  once  in  Kansas  and  once  in 
Missouri.  The  record  has  disclosed  to  me  that  his  mother  is  known, 
but  there  is  a  dispute  about  any  other  member  of  his  family. 

Until  he  married,  he  had  no  possible  heirs  that  were  ackncjwledged. 
After  he  became  immensely  wealthy,  tiiere  was  accumulated  in  the 
Indian  Office,  to  his  credit,  approximately  $1,100,000.  If  he  should 
have  died  at  any  time,  of  course,  under  the  Oklahoma  law  his  wife 
would  have  inherited  one-half  of  his  estate.  The  other  half  would 
have  been  subject  to  disposition  under  our  courts,  among  heirs  or 
alleged  heirs. 

The  facts  are  that  that  is  the  condition,  and  the  testimony  is  that 
Mr.  Barnett  was  a  man  of  the  mentality  of  a  child  of  5  or  C  years  of 

You  testified  a  moment  ago  that  it  was  your  understanding  of 
existing  law  that  the  power  of  the  Secretary  is  limited  to  approval 
or  disapproval  of  requests  made  by  the  Indian,  as  to  the  disposition 
of  his  funds.  If  you  are  right,  that  means  that  it  would  have  come 
from  an  Indian  who  had  the  j)ower  to  know  what  was  for  his  best 
interests,  in  order  to  give  him  the  right  to  make  such  a  request. 

"Would  the  fact  that  an  Indian  is  found  to  have  the  mentality  of 
a  child  of  5  or  G  years  of  age  make  any  difference  in  the  rule  of  law 
by  which  the  department  would  be  governed  in  the  disposition  of 
those  funds? 

Mr.  MiTCiiirXL.  I  am  not  sure  how  it  could  affect  him,  because 
whether  they  have  the  absolute  authority  in  the  Interior  Department, 
or  whether  they  have  merely  the  veto  power,  if  action  l)y  them  was 
required,  either  on  one  theory  or  the  other,  if  the  fact  that  the  Lulian 
was  clearly  non  compos  mentis  was  clearly  proved,  they  woulil  not 
approve  it  on  either  theory. 

Senator  Wiieelkr.  The  court  in  New  York,  I  might  say,  Judge 
Knox,  in  his  opinion,  says: 

From  all  the  evidence  In  the  caw,  I  urn  stroiiRly  of  the  opinion  that  flu*  gifts 
wlilch  purport  to  have  hcen  nnide  liy  Harnc  tt  «an  n<tt  hv  re^arih'd  as  his  arts  and 
deeds,  and  must  he  held  to  Ik'  void,  and  of  no  elTtN-t. 

That  is  un(jueslionably  good  law.  If  he  is  non  lompos  mentis  and 
has  the  mentality  of  a  child.     [Continuing  reading:] 

The  alleged  donor  has  no  real  comprehension  and  understanding  of  what  he 
was  induced  to  do,  uud  thus  was  without  that  clear  and  unniistakahie  intention 
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to  part   with  his  property  which   is,   as   I   understmul   the   law,   an   essential 
requisite  of  a  gift  inter  vivos. 

He  cites  some  authorities. 

Mr.  Mitchell.  I  am  not  an  expert  in  the  Indian  law.  My  con- 
nection with  it  is  limited  to  tiiose  cases  in  wliich  I  have  aiitliorized 
appeals  from  the  lower  court  to  the  district  court  of  appeals.  I  have 
that  under  my  charge. 

It  is  also  limited  to  cases  I  have  had  in  the  Supreme  Court;  and 
my  judgment  is  not  very  safe  on  it.  I  have  been  under  the  imjires- 
sion  tiiat  none  of  these  acts  of  Congress  relating  to  the  Indians  con- 
template that  their  individual  property  can  be  disposed  of  without 
their  legal  consent,  whether  they  are  represented  by  a  guardian  if 
they  are  non  compos  mentis,  or  whether  they  are  sui  juris  and  able 
to  act  of  themselves  makes  no  difference;  and  that  the  department's 
action  is  in  the  nature  of  approval  or  disapproval  of  what  the  Indian 
wants  to  do.  Maybe  I  am  wrong  about  that,  but  I  am  quite  sure  that 
if  those  in  the  Interior  Department  have  taken  any  other  view,  they 
are  legally  without  any  basis  for  it.  and  that  is  the  way  I  have  looked 
at  it.     That  is  in  line  with  what  the  court  held  in  this  case. 

Senator  Wheeler.  Justice  Stone  rendered  an  opinion  along  the 
same  line  as  you  have  suggested  here. 

Mr.  Mitchell.  In  a  Government  case  ? 

Senator  Wheeler.  In  this  very  case. 

Mr,  Mitchell.  You  mean  as  Attorney  General  ? 

Senator  Wheeler.  Yes. 

Mr.  Mitchell.  Very  likely  that  is  so. 

Senator  Wheeler.  I  have  never  had  occasion  to  look  this  up,  and 
perhaps  you  have.  If  the  facts  are  as  set  forth  in  the  opinion  of 
Judge  Knox  with  respect  to  the  incompetency  of  this  Indian,  and  this 
woman  goes  out  and  just  marries  him,  I  mean  just  kidnaps  him  and 
marries  him  in  one  State  and  then,  when  she  finds  that  is  illegal, 
takes  him  into  another  State  and  marries  him  over  again,  and  then 
immediately  comes  up  here  with  the  idea  of  getting  his  money 
divided  before  his  death,  do  you  not  feel  that  the  Government  would 
be  justified  under  these  circumstances — I  mean  assuming  that  those 
are  the  facts,  do  you  not  think  they  would  be  justified — in  setting 
aside  that  marriage,  or  attempting  to  set  aside  that  marriage,  and  to 
prosecute  the  individual  who  would  do  it? 

Mr.  Mitchell.  I  am  not  able  to  express  any  opinion  about  that. 
I  knew,  and  have  known  for  a  year  or  two,  that  there  was  some  idea 
in  the  department  that  the  United  States  bore  such  a  relation  to  these 
Indians  as  to  justify  the  Government  bringing  a  suit  to  annul  or 
set  aside  a  marriage  contract.  That  is  a  novel  idea  to  me,  and 
whether  the  Ignited  States  has  such  a  relation  to  the  Indians  as  to 
enable  it  to  do  that,  or  whether  its  guardianship  or  whatever  you 
want  to  call  it,  is  limited  to  propert}'  rights,  I  am  not  suie.  I  can  not 
answer  that. 

Senator  Wheeler.  I  mean,  would  not  that  carry  with  it — and  I 
mean  protection  of  the  pro})erty  rights,  for  instance,  would  not 
that  carry  with  it — or  implv,  authority  to  go  ahead  and  protect  the 
Indian  from  some  one  who  fust  comes  in  with  the  idea  of  deliberately 
stealing  his  property  ? 
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Mr.  Mitchell.  Well,  if  she  is  his  wife,  and  as  lon^  as  the  marriage 

stands  yoii  can  not  say  that  she  is  his  wife  for  one  purpose  and  not 
for  another.  I  have  not  gone  into  the  question  far  enough  to  be 
able  to  express  anv  opinion  as  to  whether  the  Unitetl  States,  because 
of  its  relations  witii  the  Indians,  has  the  power  to  maintain  a  suit 
to  annul  the  marriage  contract. 

Senator  Thomas.  It  is  not  unusual  for  a  man  to  be  married  more 
than  once,  is  it?  It  is  not  unusual;  that  is.  with  white  people;  people 
as  intelligent  as  a  child  of  10  or  12  years  old?  It  is  not  unusual  for 
a  person  to  be  married  in  dillerent  States  to  the  same  people. 

Vou  do  not  contend,  do  you,  Mr.  Mitchell,  that  the  Interior  De- 
partment has  a  right  under  the  law  to  say  wlumi  these  Indians  shall 
marry,  and  when  and  how,  and  so  forth  ? 

Mr.  MiTcinxL.  Generally  speaking,  of  course  not;  and  I  was  di- 
recting my  answer  to  the  specific  case. 

Senator  Thomas.  Do  you  know  whether  any  record  has  ever  been 
made  of  an  attempt  of  that  kind  on  the  part  of  the  Interior  De- 
partment ? 

Mv.  Mitchell.  To  cancel  a  marriage  contract? 

Senator  Thomas.  Yes. 

Mr.  Mitchell.  No  ;  I  do  not  know  of  any. 

Senator  Thomas.  Just  one  other  question.  Are  you  familiar  with 
the  case  that  is  pending  here,  as  to  whether  or  not  the  Department 
of  the  Interior  was  justified  in  making  distribution  or  an  attempted 
distribution  of  Mr.  13arnett's  property? 

Mr.  Mitchell.  Do  you  mean  as  to  whether  or  not  its  act  of 
approving  this  transaction,  involving  this  question 

Senator  Thomas.  The  question  is  whether  or  not  you  are  familiar 
with  what  they  attempted  to  do? 

Mr.  JNIiTCHELL.  I  know,  in  a  general  way. 

Senator  Thomas.  Here  is  what  it  was.  Barnett  ha vint*  $1,100,000, 
his  wife  in  the  event  of  his  death  woidd  have  inherited  half  of  it, 
$550,000. 

The  department,  from  some  advice — I  do  not  know  who  made  the 
application — as  the  record  shows,  divideil  this  property  in  two  parts; 
one  part  of  $550,000  was  placed  in  the  form  of  a  trust  with  some 
New  York  trust  company,  and  the  trust  of  $550,000  was  to  be  kept 
by  the  New  York  concern  during  Barnett's  lifetime,  and  during  his 
lifetime  he  was  to  receive  from  that  trust  a  guaranteed  sum  of  $iH),0(X) 
a  year  interest — revenue — income.  At  his  death  this  $550,000  was  to 
be  turned  over  lo  some  Baptist  mission  society  as  trustee  for  two 
institutions  of  Oklahoma. 

Mr.  Mitchell.  Indian  schools. 

Senator  Thomas.  One  was  the  Bacone  College  at  Muskogee  antl 
(he  other  was  tin;  Morrow  Orphan  Home. 

Th(!  second  $550,001)  was  to  be  turned  over  to  Mrs.  Baniett.  iiis 
wife,  with  the  understanding  that  $200,000  of  that  amcMint  shoidd  bo 
placed  in  a  trust  in  the  Kiggs  National  Bank,  in  Washington,  on 
which  trust  Barnett  was  to  receive  a  guaranteed  income  of  $7,500  a 
year  during  his  lifetime;  and  that  at  his  death  this  $200,000  trust 
should  be  released  to  Mrs.  Barnett  and  her  daughter. 

That  was  the  disposition,  as  the  record  shows,  that  was  attempted 
to  be  made  of  his  estate  at  that  time.     The  i-ecord  shows  (hat   (he 
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first  part  was  shown  to  be  disposed  of  on  the  theory  that  Barnett 
had  no  person  who  would  probably  be  declared  to  be  a  le<^al  heir, 
and  knowing  what  woii^d  happen  in  the  event  that  there  was  $500,000 
to  be  fought  over  in  the  event  of  his  death,  by  alleged  heirs  and  by 
what  have  been  termed  here  "  unscrui^ulous  attorneys,"  the  depart- 
ment took  this  action  to  see  to  it  that  one-half  of  his  estate,  for 
which  there  might  not  be  a  valid  claim  at  his  death,  should  go  to  some 
worthy  cause  in  Oklahoma  for  the  benefit  of  the  Indians  themselves. 

That,  the  record  shows,  was  the  inspiration  and  the  purpose  of  the 
distribution  of  his  estate  at  that  time.  That  policy  is  under  attack 
here. 

Now,  we  are  trying  to  find  out  whether  that  policy  is  a  good  one 
ir  a  bad  one;  whether  the  department  had  the  right  to  do  that,  and 
if  not,  if  the  policy  is  good,  of  course,  it  would  be  the  purpose  of 
the  members  or  the  committee  to  urge  legislation  to  permit  them  to  do 
that  sort  of  thing  in  proper  cases. 

It  is  my  purpose  to  get  information  on  which  could  be  based  con- 
structive legislation  and  rules  and  regulations  for  the  handling  of 
Indian  affairs.  I  submit  you  now  this  question,  whether  or  not  the 
law  applicable  to  the  department  in  handling  Indian  estates,  par- 
ticularly the  Jackson  Barnett  estate,  with  the  facts  as  I  have  alleged 
them  to  be,  justified  Mr.  Burke  and  the  Secretary  of  the  Interior  in 
making  such  a  distribution  of  Mr.  Barnett's  estate  at  that  time — I 
mean  the  would-be  estate. 

Mr.  Mitchell.  You  are  asking  me  to  express  an  opinion  as  to  the 
connection  of  Mr.  Burke  with  this  matter,  which  is  the  very  thing  that 
I  have  been  asked  to  do  after  a  full  investigation  of  the  record. 

Senator  Thomas.  Let  me  make  this  statement.  I  have  not  seen 
the  decision,  but  I  am  advised  that  Judge  Pollock,  and  Judf^e  Ken- 
namer.  Federal  judge  at  Tulsa,  Okla.,  have  hejd  in  recent  clecisions 
that  an  action  similar  to  that  taken  by  INIr.  Burke  and  the  Secretary 
of  the  Interior  in  making  disposition  of  Barnett's  property,  was 
within  their  discretion,  in  the  event  that  fraud  was  not  shown. 

Mr.  Mitchell.  As  I  started  to  saj',  the  question  you  submit  asks 
for  an  opinion  from  me  as  to  the  propriety  of  this  action. 

Senator  Thomas.  The  legal  authority  is  what  I  was  asking  foi. 

Mr.  Mitchell.  Well,  the  legal  authority.  I  think  if  the  Indian  is 
himself,  sui  juris,  able  to  act  or  is  represented  by  a  })ersonal  guardian 
who  acts  for  him  if  he  is  insane  or  incompetent,  and  he  wants  to  do 
a  certain  thing,  the  Interior  Department  has  power  to  approve  or 
tlisapprove.  They  act,  of  course,  in  good  faith.  I  never  have  be- 
lieved that  they  have  power  on  their  own  motion  and  without  a 
willing  Indian  in  the  case,  to  give  his  property  to  charity  or  to 
Indian  schools,  or  to  anything  else,  and  the  only  suggestion  1  would 
have  in  that  regard  would  be  that  if  there  is  any  doubt  about  the 
law — and  you  suggest  there  is  because  of  decisions  out  here 

Senator  Thomas.  Yes. 

Mr.  Mitchell.  It  ought  to  be  made  perfectly  clear  that  the  dis- 
position of  an  Indian's  property  for  anything  else  but  his  own 
personal  benefit,  at  least,  should  require  his  concurrence,  and  that 
the  department  could  simply  approve  or  disapprove  any  other 
disposition  of  it. 

My  experience  with  Indians  is  limited,  althougli  I  come  from 
Indian  country';  but  it  seems  to  me  on  your  statement  of  the  en^-e 
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that  the  disposition  in  this  case  was  largely  a  matter  of  judgment. 
This  Indian  s  refetrietions  would  have  ende(l  in  1931  if  they  had  not 
been  extended  by  act  of  Congress,  and  in  five  years  the  whole  estate 
would  have  been  loot  for  everybody. 
Senator  AViieelek.  Oh,  no. 
Mr.  Mitchell.  Is  not  that  so? 
Senator  Wheeler.  No. 

Senator  La  Folleite.  This  Indian  was  under  a  guardian  appointed 
by  the  Oklahoma  court. 

Mr.  Mitchell.  I  mean  so  far  as  the  Interior  Department  is  con- 
cerned. 

Senator  La  FoLLETn:.  And  time  and  time  again,  all  through  this 
case,  the  justification  of  the  action  of  the  Interif)r  Department  is  put 
forward  on  the  basis  that  they  were  confronted  with  the  situation 
that  unless  Congress  extended  the  restrictions  past  1931,  Barnett's 
estate  would  pass  into  his  own  hands  and  would  possibly  be  dissipated. 
Now,  is  it  not  a  fact  that  Jackson  Jiarnelt  had  a  duly  appointed 
guardian  under  the  Oklahoma  probate  court,  and  even  tlu)Ugh  the 
lestrictions  had  expired,  so  far  as  the  Interior  Department  wjis  con- 
cerned, that  the  property  would  have  pas.sed  not  to  Jackson  Barnett 
but  to  the  guardian  duly  appointed  under  Oklahoma  law  for  an  in- 
competent Indian,  just  as  it  would  have  passed  to  a  guardian  for  any 
other  incompetent? 

Mr.  ISIrrcHELL.  I  fully  agree  with  your  view  of  the  law,  that  the 
removal  of  Federal  restrictions  simply  takes  the  estate  out  of  the 
hands  of  the  Interior  Department. 

Senator  AViieeler.  And  even  assuming  that  there  was  not  any 
guardian  appointed,  it  would  be  the  duty  of  the  Interior  Department, 
the  same  as  of  any  other  citizen  who  held  the  funds  of  an  incom- 
petent, to  come  into  court,  if  no  one  else  did  it,  and  ask  the  court  to 
appoint  a  guardian  for  such  a  person;  so  that  they  could  turn  the 
property  over. 

Mr.  Mitchell.  I  am  told  there  were  two  or  three  guardians  in  this 
case,  and  every  time  the  Indian  moved  from  one  State  to  another 
there  was  a  question  of  who  had  jurisdiction  over  him  and  his 
property. 

Senator  Wheeler.  I  do  not  think  we  can  take  the  assumption  that 
the  department  apparently  takes,  that  all  lawyers  who  had  anything 
to  do  with  the  case  would  be  crooked.  That,  of  course,  might  apply 
to  Oklahoma,  but  it  does  not  apply  to  our  country. 

Mr.  Mitchell.  I  ought  not  to  be  expressing  any  opinion  about  the 
propriety  of  action  taken  in  this  case,  because  it  might  embarrass  me 
when  I  got  into  the  real  record  of  the  case. 

Senator  Thomas,  According  to  your  opinion,  the  Secretary  of  the 
Interior  is  the  only  authority  who  had  the  power  to  determine  whether 
the  Indian  had  sufficient  intelligence  to  make  the  gifts? 

Mr.  Mitchell.  Had  the  power? 

Senator  Thomas.  It  would  be  within  his  discretion  to  say  wlnthcr 
or  not  the  Indian  had  sufficient  intelligence  to  make  a  gift. 

Mr.  MrrcHELL.  That  raises  a  question  that  I  had  not  ever  heard. 
You  mean  if  there  is  a  question  rai.sed  whether  he  is  competent  or  is 
not  competent,  the  decision  of  the  Interior  Department  that  he  is, 
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and  that  he  is  able  to  act  intelligently,  is  conclusive,  so  that  in  a  sub- 
sequent suit  in  court  to  set  it  aside 

Senator  Thomas.  In  the  absence  of  fraud. 

Mr.  Mitchell  Yes;  I  would  not  think  so,  because  of  the  decision 
in  the  New  York  case,  because  tlio  Interior  Department  approved  this 
gift,  and  they  seem  to  have  done  it  on  the  assumption  that  he  was  as 
competent  as  any  Indian;  and  yet  the  court  set  the  gift  aside,  so  that 
their  decision  was  not  conclusive  on  the  court. 

Senator  Thomas.  Who  would  be  authorized  to  pass  on  that  proposi- 
tion under  existing  law  ? 

Mr.  MiTCHKLL.  Well,  it  was  passed  on  in  the  suit  by  the  Govern- 
ment to  .set  aside  that  very  gift  in  the  New  York  case.  The  United 
States  stepped  in  again  and  sought  to  get  property  back,  and  I  believe 
his  guardian  was  in  that  case,  too;  and  his  heirs  after  his  death  might 
be  in  a  position  to  assail  the  gift  and  to  try  to  restore  the  property 
to  hi.s  estate. 

Senator  Thomas.  If  that  is  the  law,  would  it  not  be  possible  for 
any  Indian,  having  vast  sums  of  money,  to  make  an  application  for 
disposition  of  his  property,  and  there  being  no  question  raised  during 
his  lifetime  as  to  his  ability  to  do  what  he  wanted  to  do  with  it,  the 
Department  would  accept  liis  request,  in  full  confidence  tliat  he  knew 
what  he  was  doing,  and  after  his  death  it  would  be  possible  for  suit 
to  be  brought  on  the  ground  that  he  did  not  know  what  he  was 
doing? 

Mr.  MiTCHEiJL.  According  to  my  offhand  statement,  that  would  be 
the  logical  result. 

Senator  Thomas.  Then  no  case  would  be  safe? 

Mr.  MncHELL.  No  more  than  when  you  buy  a  piece  of  land  which 
has  a  deed  in  the  chain  of  title,  concerning  which  somebody  can  step 
in  at  any  time  and  assail  3'our  title  on  the  ground  that  the  grantor 
was  non  compos  mentis.  That  is  one  of  the  risks  we  have  to  take  in 
regard  to  all  property. 

Senator  Whekler.  W^ould  it  not  be  affected  by  the  question  whether 
the  Secretary  of  the  Interior  in  the  exercise  of  the  power  of  his  office 
used  his  discretion;  I  mean  that  it  would  be  a  palpable  question,  as 
Judge  Knox  found  in  the  case? 

Mr.  Mitchell.  Judge  Knox,  as  I  read  his  opinion,  held  that  the 
governing  element  in  the  making  of  the  gift  is  the  ititent.  and  that 
the  Indian  has  the  disposition  of  his  own  property,  and  that  the 
department  may  approve  or  disapprove  in  their  reasonable  discre- 
tion; but  that  the  foundation  of  the  validity  of  the  gift  is  the  ability 
of  the  Indian  to  make  it — his  own  intelligence  and  capacity.  That  is 
the  way  I  understood  his  opinion. 

Senator  Wheeler.  Yes. 

The  Chairman.  Mr.  Burke  or  Mr.  Patterson,  have  you  any 
questions  ? 

Mr.  Patterson.  No. 

Commissioner  Burke.  No,  sir. 

The  Chairman.  Anything  further? 

Senator  Wheeler.  I  have  not  anything  further. 

The  Chairman.  Have  you  anything  further,  Mr.  Thomas? 

Senator  Thomas.  No,  sir. 
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(The  witness  was  sworn  by  the  chairman.) 

The  Chairman.  Will  you  please  state  your  name  and  your  official 
position? 

Mr.  Par:^ienter.  B.  M.  Parraenter;  Assistant  Attorney  General  of 
the  United  States. 

Senator  Wheeler.  How  long  have  you  been  occupying  such  a 
position  ? 

Mr.  Parmeni-er.  Since  July  1,  1925. 

Senator  Wheeler.  How  long  have  you  known  Mr.  Burke? 

Mr.  Parm enter.  The  first  time  I  met  Mr.  Burke  was  on  the  24th 
of  June,  1925,  at  a  conference  called  before  the  Attorney  General,  and 
I  was  invited  to  sit  into  the  conference,  before  I  took  office.  It  was 
expected  that  I  was  going  to  be  appointed.  I  met  him  on  that 
occasion. 

Senator  Whefxek.  HaVe  you  ever  had  any  conferences  with  him 
since  you  have  been  in  the  Attorney  General's  office? 

Mr.  Pakmenter.  None  whatever — any  more  than  what  you  know, 
about  this  particular  matter. 

Senator  Wheeler.  The  statement  was  made  here  by  Mr.  Burke 
that  you  and  Senator  Pine  and  Mr.  Selby  were  in  a  conspiracy 
to  ruin  him  and  ruin  the  department,  or  that  in  substance. 

Mr.  Parmenter.  Before  I  came  into  the  case,  in  Fel)ruary,  1925, 
Attorney  General  Stone  wrote  a  letter  to  the  Secretary  of  the  Interior 
saying  that  these  gifts  would  be  set  aside;  and  at  that  time,  ac- 
cording to  that  letter,  application  had  been  made  by  Hummer  and 
Foster,  attorneys,  for  an  allowance  of  funds  for  the  guardian,  the 
plaintiff  in  the  action,  to  ascertain  what  the  facts  were,  and  to  have 
some  funds  to  try  the  case. 

Attorney  General  Stone  said  in  tlie  letter  that  the  gifts  should 
be  set  aside,  and  as  I  recall  now — I  have  read  the  letter — he  said 
that  he  could  not  arbitrarily  refuse  Hummer  and  Foster's  request 
for  funds. 

My  predecessor,  Mr.  Ira  J.  Wells,  who  is  now  in  Porto  Rico, 
who  sat  in  that  conference,  was  not  of  the  same  view,  and  prepared 
a  memorandum  that  was  transmitted,  as  I  recall  it,  and  came  into 
tlie  possession  of  Mr.  Burke. 

Before  I  went  into  office  Mr.  Wells  called  me  aside  and  tohl  me 
about  three  or  four  cases  that  he  thought  were  partieuiariy  l>ad,  and 
should  receive  attention,  and  among  those  lie  enunierati'd  and  re- 
peatedly talked  to  me  about  was  this  .lackson  Barnett  case.  We 
nad  that  conference.  I  participated  only  as  a  listener,  on  June  24, 
as  I  recall  tlie  date. 

The  Attorney  General  put  many  questions  to  Mr.  Burke,  and  one 
or  two  others  were  there  witli  him,  I  do  not  recall.  They  were  all 
strangers  to  nie  then. 

Senator  Wheeler.  Who  was  the  Attorney  (leneral  then.  Stone? 

Mr.  PAitMKNTKit.  No;  this  was  when  the  present  Attorney  (Jeneral 
had  come  in,  and  (Jeneral  Stone  luul  gone.  I  never  served  under 
General  Stone.  That  was  Mr.  Wells.  At  the  close  of  the  conference 
the  Attorney  General  re(|uested  Mr.  Burke  to  prepan*  a  tneinoranduni 
or  .statement  as  to  his  views  in  this  matter. 
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Some  time,  as  I  recollect,  in  September  of  that  year  Mr.  Burke 
prepared  and  submitted  such  a  statement.  I  do  not  recollect  having 
any  conversation  with  Mr.  Burke  until  after — the  fact  is  that  I 
have  had  but  very  little  talk  with  liim.  I  do  not  recall  that  I  have 
talked  with  him  about  this  case  since  that  conference,  but  there 
were  one  or  two  other  short  conferences. 

Senator  Wheelek.  At  the  time  that  you  came  into  the  department 
had  you  had  any  connection  with  the  department? 

Mr.  Paumenter.  I  never  had  anything  to  do  with  the  department 
throughout  my  life  until  I  came  into  this  office.  I  did  have  some 
contest  cases  that  we  had  in  the  land  office  at  ni}'  home  town,  and 
they  were  always  handled  on  contracts,  and  I  never  went  near  the 
office. 

Senator  Wheeler.  Has  Senator  Pine  suggested  that  you  take  an 
interest  in  this  case,  or  prosecute  it,  or  do  anything  of  the  kind? 

Mr.  Parmenter.  Mr.  Pine  is  my  personal  friend.  I  have  had  lots 
of  trouble  with  this  case.  I  have  talked  with  him  time  and  again 
about  it  for  advice  and  consultation.  I  have  had  to  have  somebody 
to  go  to.  He  is  responsible  for  my  appointment  and  I  always  felt 
that  my  conduct  should  reflect  credit  on  his  recommendation,  and  I 
have  talked  to  him;  and  I  will  talk  to  him  again  as  long  as  I  live.    . 

Senator  Wheeler.  Has  he  ever  suggested  to  you  that  you  prose- 
cut  this  case  because  of  the  fact  that  he  was  in  disagreement  with 
Mr.  Burke? 

Mr.  Parmenter.  Never  in  the  world. 

Senator  Wheeler.  By  reason 

Mr.  Parmenter.  He  is  a  man — and  you  gentlemen  probably  know 
him — who  talks  but  very  little.  I  have  gone  to  him  and  submitted 
to  him  my  disappointments  and  my  burdens.  He  has  given  me  some 
good  advice. 

One  good  piece  of  advice  he  gave  me  was,  when  I  was  depressed, 
that  there  was  something  that  worked  on  the  side  of  righteousness, 
and  that  we  could  depend  on  the  right  finally  working  things  out 
right. 

Senator  Wheeler.  Mr.  Parmenter,  what  was  your  first  connection 
with  this  case;  just  tell  us? 

Mr.  Parmenter.  The  first  time  I  sat  in  that  conference  in  June, 
1925,  when  I  was  invited,  before  I  took  office.  The  case  did  not 
particularly  impress  me.  I  was  a  stranger  in  regard  to  Indian 
affairs  and  on  Indian  laws  as  much  as  any  man  could  be.  I  had 
lived  on  the  west  side  of  Oklahoma  and  we  have  the  Apache  Indians 
over  there  and  our  laws  are  entirely  different  from  those  of  the  Five 
Civilized  Tribes,  which  lie  to  the  east.  I  never  had  an}^  experience 
with  the  Five  Civilized  Tribes  law  when  there.  When  we  had  any 
business  there  we  always  got  an  attorney  there  to  examine  the  ab- 
stract of  title;  so  that  when  I  came  into  this  office,  I  can  not  under- 
stand why  it  should  have  been  so,  but  there  was  literally  a  flood 
came  to  me,  I  being  in  the  department  as  head  of  that,  with  refer- 
ence to  Indian  affairs  in  the  State  of  Oklahoma. 

That  was  not  the  only  thing  I  had.  We  had  the  irrigation  and 
mining  laws,  vast  irrigation  suits,  and  all  of  that,  all  of  whicli  were 
strange  to  me  so  far  as  having  a  technical  knowledge  of  the  law. 
The  result  was  that  all  this  thing  came  in  as  a  flood,  and  in  addition 
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to  that  I  was  not  clear  on  the  law.  I  was  new  in  the  business,  being 
just  a  oountrv  lawyer  in  the  country  practice,  entirely  unfamiliar 
with  the  departmental  rules  and  all  that  kind  of  busine.«:s,  so  that 
when  this  stuff  camo  in  Mr.  Wells  talked  to  me  about  this  Barnett 
case.  It  had  been  up  considerably  and  I  knew  that  actions  had 
been  broufrht  in  the  District  of  Columbia  and  one  over  in  New  York, 
and  I  knew  that  an  action  had  been  brought  by  a  guardian  in  Okla- 
homa, and  I  knew  that  an  action  had  been  brought  by  Mrs.  Barnett 
as  prochein  ami  for  Jackson  Barnett,  both  over  there  and  here. 

The  attorney  who  was  my  assistant  in  the  oflice  at  that  time,  Mr. 
Underwood,  had  had  charge  of  that:  and  the  practice,  as  I  learned, 
in  the  District  of  Columbia  was  difFerent.  The  district  attorney 
here  answers  his  own  cases  and  handles  them.  In  the  Xew  York 
case  it  was  different.  It  was  the  duty  of  the  Department  of  Justice 
to  handle  that  case.  Before  I  came  in  Mr.  Underwood  had  filed 
answers  in  both  these  cases.  Well,  it  was  in  a  kind  of  a  ha/y  way 
that  it  was  in  my  mind,  in  the  confusion  of  all  the  business,  but  for 
some  reason  the  thing  kejit  coming  to  me  and  I  was  not  just  easy 
about  it;  I  can  not  tell  whv.  and  I  called  in  'Sir.  Underwood  and 
asked  him  how  about  it.  As  I  recall  it.  I  found  out  the  answers 
had  been  filed  in  the  cases  brought  by  Mrs.  Barnett  on  her  own 
behalf,  or.  I  suppose,  she  named  it  for  Jackson  Barnett;  that  she 
had  filed  an  answer  in  which  he  admitted  that  the  allegations  set 
forth  practically,  and  I  think  all  of  them,  practically,  substantially 
all  of  them  as  set  forth  by  Mrs.  Barnett  wlio  had  not  alleged  the  in- 
competency of  Jackson  Barnett.  That  did  not  strike  me  right  and 
I  made  some  mention  of  it,  and  the  answer  he  made  always  was  that 
we  could  amend  that  any  time.  Of  course,  being  a  country  lawyer, 
I  had  not  been  just  in  the  habit  of  practicing  law  that  way.  I  usually 
get  my  pleadings  in  shape  in  time  and  do  not  depend  on  the  last 
moment;  but  it  dragged  along  that  way.  The  matter  did  keep  com- 
ing to  me  and  worrying  me,  and  finally  one  day  I  took  hold  to  find 
out  just  what  the  situation  was  and  the  status,  and  I  did  find  out  that 
this  was  the  situation.  As  I  recall  it,  I  then  set  about  to  have  these 
pleadings  drawn.  In  the  Department  of  Justice  they  all  come  to 
us  there.  The  guardian  comes  with  his  lawyers,  the  Interior  Depart- 
ment come  with  theirs,  and  we  have  our  own;  and  being  from  the 
country  as  I  was  I  just  had  an  idea  that  I  ought  to  accommodate 
them  and  be  nice  to  them,  and  all  that,  and  the  result  was  they  all 
came  to  me.  Herb  House  came  to  me  and  Charlie  Rogers  came  to 
me,  and  I  went  to  the  hotel  and  went  to  visit  with  them.  I  went 
at  that  time,  not  knowing  any  better,  as  I  would  treat  them  down 
home. 

The  question  was  up  as  to  how  to  draw  these  answers.  Well,  it 
did  not  appear  to  me  that  we  ought  to  admit  any  allegations  set 
forth  by  Mrs.  liarnett  on  her  behalf.  Th(>  Secretary  of  the  In- 
terior, in  correspondence  before  I  was  in  or  had  anything  to  do 
with  it,  and  I  think  in  connection  with  Attorney  (reneral  Stone  in 
correspondence,  had  sent  over  a  letter  and  in  that  letter  he  had  said 
that  he  wanted  all  of  the  evidence  fully  and  frankly  presented  to  the 
court.  In  that  same  letter  he  said  that  he  wanted  the  gifts  allinned. 
I  saw  that  letter  early  and  to  me  it  suggested  tiiat  both  positions 
could  not  be  consistently  maintained. 
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Senator  Wheeler.  Who  sent  that  letter? 

Mr.  Parmenter.  The  Secretary  of  the  Interior,  ^Mr,  Work.     The 

thing  that  concerned  me  about  it  was  that  he  wanted  all  the  evidence 

presented  to  the  court.     From  that  time  until  I  have  been  limited 

'in  action  I  never  took  any  position  except  to  prepare  pleadings  so 

as  to  try  to  present  all  the  facts. 

When  we  came  to  prepare  these  answers — I  am  not  clear  on  the 
date,  and  it  is  not  material,  probably — finally  Mr.  Selby  was  ap- 
pointed as  special  assistant  to  the  Attorney  General  and  assigned 
to  these  cases  and  he  came  in.  I  was  still  very,  very  ignorant  of  this 
Indian  law,  and  Mr.  Selby  and  Mr.  Barse  started  in,  as  I  recall  it, 
to  draw  these  answers.  They  talked  with  me  about  the  answers, 
and  talked  to  me  repeatedly,  and  as  I  recall  it  they  had  found  these 
misrepresentations,  these  misleading  statements;  they  had  found  evi- 
dence of  the  manipulation  of  this  mental  imbecile. 

At  the  same  time  we  did  not  want  to  injure  anybody  at  tiiis  stage 
of  the  game,  so  that,  as  I  understand  it,  Mr.  Selby  finally  developed 
a  way  by  which  he  thought  this  case  could  be  nicely  pleaded  and 
not  harm  anybody;  and  so  he  drew  his  petition  and  he  set  out  all 
these  facts,  and  said,  relying  upon  the  presumption  that  (lovern- 
ment  officials  act  honestly,  but  without  any  knowledge  in  the  case 
we  alleged  that  they  did  do  the  honest  thing;  but  if  in  this  matter 
there  was  any  mistake,  then  they  must  have  acted  badly  or  corruptly, 
or  whatever  the  words  may  have  been. 

When  that  was  prepared  Mr.  Selby  came  on  here  from  Oklahoma 
to  prepare  it,  and  Mr.  Barse  signed  it,  and  I  signed  it,  and  Mr. 
Selby  swore  to  it,  and  we  filed  it  in  the  court.  From  approximately 
that  day  to  this  I  have  continually  heard  about  we  were  charging 
fraud  against  the  gentlemen  in  the  other  department.  I  know  Mr. 
Selby  intended  at  that  time — and  I  certainly  had  no  other  motive 
or  reason,  nothing  had  ever  occurred  to  cause  any  ill  feeling,  and 
we  acted  with  as  much  courtesy  and  respect  as  could  be,  we  thought. 
But  there  is  one  thing  we  always  had  in  mind.  The  Secretary  of  the 
Interior  said  he  wanted  all  of  the  facts  fully  and  frankly  presented 
to  the  court,  and  I  never  could  find  out  how  we  could  fully  and 
frankly  present  them  except  Ave  so  drew  our  pleadings  that  all  the 
material  evidence  in  the  case  would  be  admissible  on  the  day  of 
trial;  and  so,  just  so  long  as  I  was  able  to  do  that,  I  continued  to 
draw  pleadings  in  one  form  or  another  along  that  line. 

Senator  Wheeler.  You  have  reviewed  the  evidence  in  the  case, 
have  you? 

Mr.  Parmenter.  Well,  sir,  I  have  reviewed  some  of  it.  I  have 
been  working  on  it  more  or  less  for  two  years.  There  are  parts  of 
it,  Senator,  that  I  have  not  read.  It  is  so  voluminous  and  there 
are  so  many  letters  and  documents  that  I  have  not  read  them  all. 

Senator  Wheeler.  When  the  case  was  going  to  be  presented  to  a 
grand  jury  in  Oklahoma,  did  you  review  enough  of  the  evidence  so 
that  you  felt  that  it  should  be  presented  to  a  grand  jury? 

Mr.  Parmenter.  I  was  fairly  familiar  with  the  evidence  before 
that  arose.  I  made  it  my  chief  business  for  five  weeks  or  more  to 
study  the  case,  before  the  time  for  the  grand  jury  arose,  and  I  Mas 
engaged  in  that  study  at  the  time  the  Solicitor  General  discon- 
tinued it. 


1236    SURVEY  OF  CONDITIONS  OF  INDIANS  IN   UNITED  STATES 

Senator  Wheeler.  Did  you  feel  that  it  should  be  presented  to  a 

grand  jury? 

Mr.  Pak.mentkr.  Yes. 

Senator  Wiieelkr.  You  felt  that  it  should  be  presented  to  the 
frrand  jury  with  u  view  of  indictin*;  these  defendants  that  were 
mentioned  by  Mr.  Selby? 

Mr.  Pakmentek.  No,  sir;  i  did  not  feel  that  way  about  it,  and  1 
never  have  fell  that  way  about  it.  I  realized  in  this  case,  and  do 
to-day  that  ni}'  opinion  is  based  upon  depositions  taken,  based  upon 
documents,  based  upon  investi«ratin^  reports  made  by  investiirators; 
and  I  felt  then  and  I  feel  now  that  it  is  nt)t  just  (.'har  \\hom  a  jrrand 
jury  mi<zht  indict.  1  never  had  in  min<l  to  indict  anybody.  I  had  in 
mind  to  brin<r  the  matter  to  the  <j:rand  jury. 

Senator  Wiieej.er.  A  grand  jury  generally  indict — when  they 
have  heard  all  the  evidence  they  generally  indict — whomever  the 
prosecuting  attorney  tells  them  to  indict. 

Mr.  Pakmenteij.  No,  sir;  I  take  exception  to  that,  so  far  as  I  am 
concerned. 

Senator  Wheeler.  I  have  never  presented  a  complicated  case  of 
this  kind  to  a  grand  jury  where  the  grand  jury  did  not  ask  for 
my  opinion  as  to  who  should  be  included  in  the  indictment. 

Mr.  Parmenter.  I  thought  that  the  evidence  should  be  fully  and 
clearly  presented.  It  is  possible  that  on  tlie  presentation  of  this 
evidence  some  people  might  be  exonerated  who  were  under  suspicion, 
and  it  is  possible  that  a  situation  might  be  developed  worse  tlian  is 
apparent  on  the  face  of  it,  and  that  is  the  view  I  had  of  it. 

Senator  Wheeler.  Your  opinion  was  that  the  case  should  be  pre- 
.sented  to  the  grand  jury? 

Mr.  Parmenter.  Yes;  that  was  my  opinion. 

Senator  Wheeler.  Your  grand  juries  in  Oklahoma,  I  assume,  are 
made  up  the  same  as  they  are  in  other  parts  of  the  country,  ju.st  of 
laymen  who  are  not  lawyers,  at  all  ? 

Mr.  Paraiexter.  Yes. 

Senator  Wheeler.  And  when  it  comes  to  a  si)ecial  case,  such  as 
this  necessarily  would  bo,  they  of  necessity  have  to  rely  for  the  law 
upon  the  court  or  tlie  prosecuting  attorney  who  is  presenting  the 
case,  and  ask  their  advice  as  to  which  ones  siiould  be  included  in  the 
indictment.     Have  you  ever  been  a  prosecuting  attorney? 

Mr.  Parmenter.  No,  sir;  I  never  liave. 

Senator  AVheeler.  You  were  called  off;  the  prosecution  was 
stopjK'd  by  Mr.  Mitchell.  Did  you  have  a  conversation  with  Mr. 
Mitcliell  with  reference  to  Mr.  Burke? 

Mr.  Pakmknter.  Yes — not  altout  Mr.  IJurke;  no,  sii-.  Well,  yes, 
maybe  so ;  maybe  so. 

Scruitor  Wheeler.  Let  ine  ask  you  lliis:  Is  it  not  a  fact.  Mr. 
I'armenter,  tliat  Ml'.  Mitchell  mat)*'  the  statement,  in  substance,  to 
you  that  in  view  ol"  the  letter  wliicli  he  had  received  from  the  Attor- 
ney (ieneral  the  case  couhl  be  jiioceedetl  with,  provivling  it  was  not 
proceeded  with  as  again.st  Mr.  Hurke? 

Mr.  Pak.me.nter.  1  would  rather  tell  the  thing  as  it  happened. 
as  I  remember  it,  and  let  you  draw  your  own  conclusions. 

Senator  Wheeler.  All  right. 

Mi-.  Parmenter.  The  first  morning  I  was  sitting  at  my  desk  and 
the  dictaphone  rang,  and   the  Solicitoi-  (ieiieral  coUMiienced   to  inlU 
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to  me  and  said  that  the  Attorney  General  in  Veiinont  had  called 
him  up  about  some  kind  of  a  case  or  i)ro('eedin<^,  and  I  thouj^ht  he 
was  not  just  plain  as  to  what  it  was,  and  I  hioko  in  and  said,  ''That 
is  the  Jackson  Barnett  case,  likely,  in  Oklahoma."  lie  said,  "  Yes; 
that  is  so."  I  said,  "  If  that  is  the  matter  you  had  better  let  me 
come  up  and  talk  to  you."  So  I  went  up,  and  when  I  <j;ot  up  there, 
as  I  recall,  he  said  that  the  Attorney  General  had  talked  Avith  him 
from  Vermont  over  the  telephone  about  this  Jackson  Barnett  case; 
that  the  Attorney  General  had  eitiier  talked  or  had  some  conmiuni- 
cation  with  the  Secretary  of  the  Interior,  and  the  Secretary  of  the 
Interior  had  said  to  the  Attorney  General  that  he  had  some  docu- 
ments or  papers  with  reference  to  Mr.  Burke's  part  in  that  matter 
and  that  he  understood  that  Parnienter  was  <!;oin<2;  to  have  Burke 
indicted,  and  he  would  like  to  send  down  those  documents  and  papers 
to  the  Solicitor  General  for  his  information,  and  that  they  would 
likely  be  down  in  the  next  morning's  mail,  so  that  nothing  further 
could  be  done  until  the  next  day. 

I  think  it  was  about  that  time  that  the  Solicitor  General  asked 
me  hoAv  long  it  would  take  him  on  this  matter  to  go  into  it.  I  told 
him  not  less  than  30  days,  and  probably  more  than  that  if  he  was 
going  into  it  in  such  a  way  as  to  decide  it  himself,  and  as  the  result 
of  his  own  personal  investigation  as  to  the  merits  of  it. 

The  talk  then  was  that  we  would  wait  and  see  what  was  brought 
down  in  the  mail  in  the  morning  from  the  Attorney  General.  As  I 
recollect  it,  I  then  went  downstairs,  my  division  being  just  under 
his,  and  I  went  to  the  room  of  Mr.  Danly,  one  of  the  special  assist- 
ants of  the  Attorney  General,  and  I  told  him  in  substance  what  the 
Solicitor  General  had  said  to  me,  and  I  said  to  him:  "Let  us  go 
down  and  see  Mr.  Luhring,  in  the  criminal  division,  and  see  what 
he  has  to  say  about  it." 

Luhring  was  not  in  that  morning,  and  Mr.  Ridgeley,  whom  I  go 
to  in  Luhring's  absence,  was  there,  and  we  went  into  his  room  and 
commenced  to  talk  to  him  about  it  and  tell  him  what  the  Solicitor 
General  had  said. 

He  then  inquired,  I  think,  how  many  witnesses  had  been  suboenaed, 
and  my  recollection  is  that  I  told  him  something  over  100  had  been 
subpoenaed,  and  he  suggested  that  they  ought  to  be  called  off.  if  they 
were  not  going  to  have  a  grand  jury  proceeding;  so  I  went  back 
upstairs,  it  is  my  recollection,  and  sent  this  telegram  to  Mr.  Selby, 
because  he  was  chiefly  in  charge  of  it  down  there  in  the  Held.  I  do 
not  recall  whether  anything  else  was  heard  on  that  day  or  not.  On 
the  next  morning  the  Solicitor  General  called  me  again  and  I  went 
up  to  his  office,  and  this  time  I  got  Mr.  Danly  to  go  with  me.  When 
we  got  up  there  the  Solicitor  General,  as  I  recall  it,  said  he  had  not 
received  the  documents  and  he  said  there  was  more  tiian  one  mail 
from  Vermont  down  and  said  it  might  come  later. 

He  then  asked  me  if  I  could  not  return  an  indictment  and  leave  Mr. 
Burke  out.  I  told  him,  no.  He  said,  "  Then,  can  you  not  let 
the  matter,  so  far  as  Mr.  Burke  is  concerned,  run  on  \mtil  later?" 
I  told  him,  no,  I  could  not  do  that. 

He  then  gave  a  shrug  of  his  shoulder  and  a  motion  of  his  head 
which  I  interpreted  to  mean  that  if  in  the  grand-jury  room  Mr. 
Burke  was  about  to  be  included  in  an  indictment,  all  I  would  have 
to  do  would  be  to  indicate  in  some  such  way  that  he  should  not  be 
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included,  and  he  would  not  be.    I  told  him  I  would  not  do  that  for 

any  man.  We  thon  talkecl  a  little  bit  more  about  gettinj^  informa- 
tion from  the  Attorney  (Jeneral.  I  do  not  recollect  that  anything 
more  occurred  at  that  time. 

I  went  back  down,  and  I  think  it  wa.s  the  next  day.  which  would 
probably  be  the  29th.  I  received  a  memorandum  to  discharge  that 
grand  jury.    That  is  as  I  remember  it. 

Senator  La  Follette.  Did  you  have  any  conferences  with  Mr. 
Mitchell  in  the  meantime? 

Mr.  P.vH.-MEXTKR.  I  tried  to  cover  it  all.  I  might  be  a  little  bit 
mixed  on  something;  I  do  not  know;  but  that  is  as  I  recall  it.  No; 
I  had  none. 

Senator  Wheeler.  Mr.  Danly  was  present,  was  he,  with  you  at 
that  tiUie? 

Mr.  Paioienter.  Yes;  not  both  times. 

Senator  AViieelek.  No;  the  hist  time? 

Mr.  Farm  ENTER.  Yes. 

Senator  Whiieler.  Since  that  time  have  you  had  anything  to  do 
with  the  case? 

Mr  Parmexter.  When  the  order  came  down  to  discharge  the  grand 
jury.  I  went  down  and  took  it  up  with  General  Luhring.  and  while 
he  was  tliere.  we  called  up  the  United  States  Attorney  in  Oklahoma 
and  told  him  we  were  not  ready  to  proceed. 

Senator  Wheeler.  I  mean  after  that  ? 

Mr.  Parmexter.  No.  sir;  nothing  as  to  it  until  to-day.  The  Solici- 
tory  General  called  me  out 

Senator  Wheeler.  You  have  had  no  conversations  with  anybody 
in  the  department  since  that  time,  and  they  have  not  consulted  you 
with  reference  to  the  matter? 

Mr.  Parmexter.  Oh,  yes;  I  have  had  lots  of  conferences  in  the 
department,  but  not  with  the  Solicitor  General  or  with  the  Attorney 
General  or  with  any  superior  oflicer,  if  that  is  what  you  want  to  know. 

Senator  Wheeler.  Yes.  Whom  else  in  the  department  have  you 
conferred  with  about  it? 

Mr.  Parmexter.  Almost  every  day  I  talked  with  Mr.  Danly  about 
it.  and  of  course  with  Mr.  Selby;  and  there  is  Mr.  Lacy,  and  I 
talked  with  him. 

Senator  Wheeler.  Have  these  other  lawyers  that  you  confei-red 
with,  and  that  have  been  familiar  with  the  facts,  concurred  with  your 
views  with  reference  to  the  matter? 

Mr.  PAR>f ENTER.  Not  alwavs;  no,  sir. 

Senator  AViieeler.  Was  there  a  concurrence  of  opinion  amon«? 
the  Assistant  Attorneys  (Jeneral  with  whom  you  conferred  with 
referetice  to  submitting  it  to  the  grand  jury — in  your  department, 
I  mean? 

Mr.  Parmenti:r.  That  i.s,  my  division? 

Senator  Wheeler.   Yes. 

Ml-.  P.\rm ENTER.  Well,  I  think  for  many  months  (he  only  person 
in  my  division  that  I  have  consulted  with  has  been  Mr.  Daidv,  and 
I  understand  that  he  does  concur.  I  recall  no  point  on  which  he 
and  1  disagree. 

Senator  Pine.  And  Mr.  Selby? 

Mr.  Parmexteic.  Oh,  yes;  but  Mr.  Selby  is  a  field  man,  and  1  was 
just  replying  as  to  the  office  men. 
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Senator  Wheelek.  Yes.  You  felt,  did  you  not,  Mr.  Parmenter, 
from  the  actions  and  tlie  demeanor  of  Mr.  Mitchell,  that  he  wanted 
you  to  practically  tell  the  grand  jury  not  to  indict  Burke '^ 

Mr.  Pakmenter.  Senator,  I  wish  you  would  not  ask  me  that. 

Senator  Wheeler.  All  right. 

Mr.  Parmenter.  I  have  tried  to  disclose  the  facts.  I  have  a  very 
high  regard  for  Mr.  Mitchell. 

Senator  Wheeler.  All  right;  I  will  withdraw  that.  I  think  that 
is  all.  I  will  ask  you  one  more  question.  What  effect  did  the  limi- 
tations that  were  imposed  by  the  Solicitor  General  have  upon  the 
conduct  of  the  civil  cases? 

Mr.  Parmenter.  Let  me  tell  you  my  theory  of  the  case,  and  you 
draw  your  own  conclusions. 

Senator  AVheeleh.  Very  well. 

Mr.  Parmenter.  Mj'  theory  of  tlie  case  and  pleadings  is,  I  tried 
to  draw  my  pleadings  sufficient!}^  broad  so  that  the  whole  story  might 
get  in,  and  I  have  always  had  an  impression  that  the  Secretary  of 
the  Interior  wanted  the  whole  story  to  come  in.  I  have  never  seen 
the  time  when  I  was  willing  to  accept  the  responsibility  of  not  hav- 
ing all  the  facts  get  in.  In  this  case  it  was  the  same  thing,  that  in 
making  my  allegations  and  pleadings  I  should  follow  the  facts  in 
order  that  there  might  be  a  basis  for  their  admission  at  the  trial. 

Senator  Wheeler.  I  think  that  is  all. 

The  Chairman.  Mr.  Patterson,  do  you  care  to  ask  any  questions? 

Mr.  Patterson.  Onlv  a  few.  Mr.  oelby  was  handling  the  matter 
in  the  field? 

Mr.  Parmenter.  Yes. 

Mr.  Patterson.  And  he  testified  to  that  effect  yesterday,  and  to 
being  directed  to  take  the  matter  up  some  time  in  the  spring,  I 
think,  of  1928,  with  a  view  to  grand-jury  proceedings.  You  know 
about  that? 

Mr.  Parmenter.  In  June,  1928,  he  was  instructed  to  do  so. 

Mr.  Patterson.  In  June  was  when  the  arrangement  was  made. 
He  was  instructed  to  arrange  for  the  grand  jury  in  June. 

Mr.  Parmentpj?.  Now,  Mr.  Patterson,  mj^  recollection  is  that  we 
had  it  up  before  June. 

Mr.  Patterson.  That  is  according  to  his  testimony. 

Mr.  Parmenter.  But  the  grand  jury  was  to  convene  on  the  9th 
of  July,  as  I  recall. 

Mr.  Patterson.  Yes.  So  that  there  will  be  no  conflict  in  the  tes- 
timony along  that  line,  I  think  Mr.  Selby  testified  that  he  received 
instructions  to  arrange  with  Judge  Williams  for  a  grand  jury  some 
time  in  June. 

Mr.  Parmenter.  I  am  not  sure  of  the  date.  I  paid  no  attention 
to  it. 

Mr.  Patterson.  And  before  that  he  was  in  the  field  making  an 
investigation  with  a  view  to  presenting  the  whole  matter  to  the 
grand  jury? 

Mr.  Parmenter.  Well,  he  is  not  an  investigator;  ho  is  the  lawyer 
in  the  case,  and  we  have  a  regular  investigating  bureau  in  our 
department. 

Mr.  Patterson.  Mr.  Selby  yesterday  was  not  clear  on  whom  the 
instructions  came  from  with  respect  to  arranging  for  the  grand  jury. 
Do  you  know  who  gave  the  instructions?  Was  it  you  or  your 
division  ? 
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Mr.  Parmenter.  I  think,  if  what  you  want  to  know  is,  was  I 

responsible  for  calling  the  grand  jury,  I   answer  yes. 

Mr.  Patterson.  Do  you  reinenihcr  the  date  of  those  instructions? 

Mr.  Parmenter.  No;  I  do  not.     I  i>aid  no  attention  to  it. 

Mr.  pATrEifsoN.  As  to  the  criminal  feature  of  this  Barnett  case, 
when  did  that  come  into  your  department?  You  heard  the  testi- 
mony of  Mr.  MitchelU. 

Mr.  Parmenter.  The  rule  over  there  is  that  whenever  in  a  civil 
matter  it  shall  appear  that  there  is  anything  of  a  criminal  nature 
about  it,  the  matter  shall  be  taken  up  with  the  criminal  division, 
which  is  under  the  charge  of  Assistant  Attorney  General  Luhring. 
I  took  it  up  with  Mr.  liUhring  now,  as  I  remeniLer,  .something  over 
two  years  ago.  I  went  to  General  Luhring  and  to  the  Attorney 
General  approximately  two  years  ago. 

Mr.  Patterson.  And  then  it  was  assigned  to  your  division — 
criminal  and  civil? 

Mr.  Parmenter.  No;  it  never  was  assigned  formally.  As  mat- 
ters would  come  up  from  time  to  time,  I  have  gone  down  and  talked 
to  Mr.  Luliring,  and  we  just  worked  along  together  in  a  sort  of  a 
mutual  way;  but  I  probably  have  taken  more  interest  in  it  than  Mr. 
Luhring  has,  and  generally  his  division  has  shown  a  sort  of  a  dis- 
position— well,  we  do — to  cooperate  together,  and  that  is  true  in 
this  case. 

Mr.  Patterson.  Mr.  Parmenter,  you  may  not  know  about  this, 
but  can  you  tell  me  who  was  responsible  or  who  recommended  tlie 
calling  of  the  grand  jury  in  1927  in  the  Barnett  matter,  when  Bar- 
nett came  as  a  witness  ? 

Mr.  Parmenter.  Is  that  the  time  when  he  came  to  New  York? 

Mr.  Patterson.  I  do  not  know  when  he  came  to  New  York.  It  is 
when  he  did  not  respond,  I  think,  to  the  grand  jury. 

Mr.  Parmeni-er.  I  do  not  recall  that  there  was  any  special  set- 
ting of  the  case  at  that  time.  We  were  investigating  at  that  time,  to 
my  recollection. 

Mr.  Patterson.  And  you  recall  that  Barnett  was  in  the  case  and 
did  not  appear? 

Mr.  Parmenter.  Yes;  I  know  all  about  that,  I  think. 

Mr.  Pat'I'erson.  Was  the  matter  then  under  investigation  the  same 
as  the  one  that  had  been  presented  ? 

Mr.  Parmenter.  No;  not  in  the  same  sense.  Ever  since  I  got 
my  hands  on  this  so  that  it  has  got  my  mind  and  attention,  we  have 
been  inve.stigating  it  almost  continuously  in  one  form  or  another. 

Mr.  Paiterson.  In  both  civil  and  criminal  forms? 

Mr.  Parmenter.  Both  civil  and  criminal;  because  there  are  many 
civil  cases. 

Mr.  Patterson,  ^'oii  statcil  that  in  the  discussion  of  the  nuitters 
involved  in  the  civil  cases,  there  had  been  .some  diirerence  of  opinion 
between  vou  and  others  in  the  Department  of  .lustice  on  matlei*s 
connected  with  it,  and  you  mentioned  the  persons  you  di.scussed  it 
with,  Luhring,  Lacey,  Danly,  and  youi*self,  and  there  may  have  been 
others.    That  was  only  with  reference  to  the  civil  suits? 

Mr.  Parmenter.  So  far  as  I  recall  now,  criminal  and  civil  suits. 

Mr.  Patitrson.  Was  that  on  questions  of  fact  or  of  law? 

Mr.  Parmenter.  One  particular  question  was  how  the  cases  slunild 
be  pleaded.    We  were  all  agreed — that  is  all  of  us,  Mr.  Lacey,  as  I 
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recall  it,  and  Mr.  Danley  and  I  and  Mr.  Selby  were  all  agreed — 
that  the  cases  should  be  so  pleaded  that  all  of  the  evidence  of  this 
entire  transaction  woiihl  be  admissible  in  evidence. 

Mr.  Patterson.  And  some  believed  that  the  whole  question  niijrlit 
be  determined  as  a  matter  of  law  along  the  lines  of  the  (]iiestions 
sufr<rested  with  General  Mitchell  when  he  was  on  the  stand  just  now? 

Mr.  Parmenter.  No;  my  recollection  is  that  we  all  agreed  that 
all  the  evidence  should  come  in  and  disclose  the  entire  matter,  just 
like  the  Secretary  of  the  Interior  had  suggested.  Mr.  Lacy  drew  a 
bill  himself,  Mr.  Selby  drew  another  bill,  and  I  drew  a  third  bill, 
and  after  the  bills  were  drawn,  one  of  them  was  u.sed  virtually  as  a 
form  on  which  all  the  civil  suits  were  finally  shaped  up. 

Mr.  PAT'raRsoN.  That  is  correct  ? 

Mr.  Parmenter.  Yes. 

Mr.  Patterson.  It  was  a  large  bill  of  about  150  pages,  used  in 
Kansas  and  Oklahoma  and  California? 

Mr.  Parmenter.  That  large  bill  was  169  pages  up  until  Judge 
Pollock  knocked  it  out,  and  after  that  we  drew  a  different  kind  of 
a  bill. 

Mr.  Patterson.  That  is  the  present  amended  bill? 

Mr.  Parmenter.  That  is  the  memorandum  that  we  submitted  to 
the  Solicitor  General  for  his  approval. 

Mr.  Patterson.  Which  bill  was  it  you  were  referring  to  when  you 
said  that  each  of  you  had  drawn  one?  Was  that  before  the  amend- 
ment was  made,  or  the  original  one? 

Mr.  Parmenter.  You  see,  the  one  that  Mr.  Selby  drew  was  the  kind 
of  a  bill  that  I  have  been  telling  you  about,  where  the  charge  is  Id 
the  alternative. 

Mr.  Patterson.  That  is  the  long  bill  ? 

Mr.  Parmenter.  No  ;  that  is  not  the  long  bill.  Then  there  was  a 
bill  drawn  by  Mr.  Lacy,  the  material  and  substantial  charging  part 
of  which  was  that  the  Secretary  had  acted  beyond  his  authority ;  but 
there  were  other  allegations  in  there  that  he  figured  would  admit  all 
this  evidence  upon  the  trial  of  the  case.  Then  the  last  bill  of  169 
pages,  that  is  not  the  last,  but  the  169-page  bill 

Mr.  Patterson.  Yes. 

Mr.  Parmenter.  I  drew  that,  and  that  bill  set  out  just  nothing  in 
the  world,  so  far  as  I  know,  but  the  real  facts  in  the  case,  making  no 
charges  against  anybody  for  anything. 

Mr.  Paitekson.  Of  the  Lacy  bill,  the  theory  was  based  on  the  case 
of  the  attempted  exercise  of  authority  on  the  part  of  the  Secretary  of 
the  Interior?     That  was  his  bill? 

Mr.  Parmenter.  Yes;  supported  by  the  facts  in  the  case. 

Mr.  Patterson.  And  that  largely  raised  the  question  of  law  involv- 
ing the  act  of  an  Indian,  based  upon  whether  or  not  he  was 
competent  to  initiate  the  act  which  the  Secretary  of  the  Interior  was 
required  to  approve?     That  was  the  Lacy  bill? 

Mr.  Parmenter.  It  involved  the  question  of  whether  you  can  give 
away  a  man's  money  or  not,  and  whether  you  might  wiint  to  do  so. 

Mr.  Patterson.  And  depending  on  whether  the  Indian  was 
competent  ? 

Mr.  Parmenter.  All  of  them,  I  think,  have  alleged  this  Indian's 
incompetency.  The  fact  of  the  matter  is  that  everybody  alleges  his 
incompetency. 
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Mr.  Patterson.  Yes;  I  think  that  is  true. 

Mr.  Parmenter.  Excepting;  when  they  are  trying  to  get  his  money. 

Mr.  Pattehsdn.  But  I  mean  the  Lacy  bill  was  based  on  the  fact 
that  an  Indian  is  not  competent  to  initiate  a  trust  which  the  Secre- 
tary of  the  Interior  would  have  authority  to  approve? 

Mr.  Parmenteh.  Kcally.  I  tlo  not  recall  so  clearly  because  nobody 
was  urging  any  objection  to  that  kind  of  allegation.  Everybody  was 
willing  at  that  time  that  kind  of  an  allegation  should  go  in. 

Mr.  Patterson.  Yes;  that  is  true.  The  Lacy  bill  stopped  there, 
and  the  rest  of  you  enlarged  the  pleadings? 

Mr.  Parmenter.  No;  we  did  not  stop  there.  He  thought,  as  he 
told  me,  that  it  would  admit  all  the  facts  in  evidence. 

The  Chairman.  Is  there  anything  further? 

Mr.  Patterson.  The  criminal  matters  were  only  discussed  with 
you  and  Danly  outside  of  Selby? 

Mr.  Parmenter.  No;  I  talked  with  Ridglyy  about  it,  and  with 
Pagan  and  Luhrin<r  and  the  Attorney  General. 

Mr.  Patterson.  Since  the  grand  jury  was  called  off,  the  only  talks 
you  have  had,  I  think  you  said,  were  with  Mr.  Danly? 

Mr.  Parmenter.  I  ,say  that  because  he  is  the  chief  one  that  I  talked 
with  about  the  matter,  and  he  is  the  one  I  leave  in  charge  of  my  office 
when  I  am  away. 

The  Chairman.  Have  you  concluded? 

Mr.  Patterson.  I  think  so.  I  have  never  seen  the  record  in  the 
New  York  case,  and  they  are  discussing  it  here. 

Senator  La  FoLLi-rrTE.  Just  one  question.  You  said  you  discussed 
these  matters  with  the  Attorney  General  ? 

Mr.  Parmenter.  Yes. 

Senator  La  Follette.  Have  you  discussed  them  fully  with  him  po 
that  he  is  aware  of  your  judgment  on  the  law  and  the  facts  in  both 
the  civil  and  the  contemplated  criminal  action  ( 

Mr.  Parmenter.  I  would  like  to  be  excused  from  .stating  what  my 
conversations  with  the  Attorney  General  were,  if  I  might.  If  not, 
I  will  answer. 

Senator  La  Follette.  I  think  it  is  pertinent  to  this  inquiry  to  see 
whether  or  not  you  have  placed  before  the  Attorney  General  your 
point  of  view  and  your  judgment  of  the  law  and  the  facts  in  the 
civil  cases  and  in  the  contemplated  criminal  proceeding. 

Mr.  Parmen'it-r.  Shall  I  answer? 

The  Chairman.  I  think  so. 

Senator  Wheeler.  Yes. 

Mr.  Parmenter.  At  one  time  in  company  with  iVv^istant  Attorney 
General  Luhring.  when  Luhring  and  I  had  been  talking  about  the 
matter,  (Jencral  Luhring  suggested  that  we  go  up  and  talk  with  the 
Attorney  (Jeneral  about  it.  I  hail  talked  to  the  Attorney  (Jeneral 
about  it  i)ri()r  to  that  time,  and  for  reasons  personal  on  my  own  part 
I  did  not  think  that  was  just  the  thing  to  do.  After  coming  back 
fronj  lunch,  1  went  down  to  his  office  and  said.  ''  Well,  I  think  we 
had  better  go  up  and  talk  to  the  Attorney  General  as  you  have  sug- 
gested," and  we  went  up  there  and  we  went  in  and  sat  down  and  I 
took  the  initiative  in  talking.  1  said  to  him  that  Luhring  and  I  had 
been  talking  over  these  .lackson  Harnett  matters,  and  I  said.  "  We  are 
of  the  opinion  that  if  the  evidence  in  the  case  i,s  fairly  submitted  to 
a  grand  jury,  the  grand  jury  will  return  an  indictment  against  Mrs. 
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Barnett,  Harold  C.  McGugin,  M.  L.  Mott,  Charles  11.  Burke,  and 
Amasa  J.  Ward."  I  do  not  remember  whether  I  mentioned  any 
others.  I  said,  "  It  is  further  our  opinion  that  the  evidence,  if  prop- 
erly submitted  to  a  petit  jury  and  tried  (Hit  as  it  should  be  before  that 
jury,  would  result  in  that  jury  returning?  a  verdict  of  fzuilty  against 
those  men."  He  then  asked  me,  "  Have  you  made  any  memo- 
randum ^  "  I  said,  "  I  have  downstairs  a  memorandum  of  appro.xi- 
mately  149  pages."  He  ^aid,  "  I  wish  you  would  submit  that 
memorandum  to  me." 

He  turned  to  General  Luhring  and  said,  "  Mr.  Luhring,  have  you 
been  into  this  matter?  "  Mr.  Luhring  said  that  he  had  not  been  into 
it  so  fully  as  1  had,  and  that  he  had  gone  over  it  some.  Then  tlie 
Attorney  General  asked  me  to  submit  that  memorandum  back  to 
him,  and  1  submitted  it  back  to  him. 

Senator  La  Follette.  You  have  not  had  any  further  conversation 
with  him  since  you  submitted  the  memorandum? 

Mr.  Parmentek.  Yes. 

Senator  Wheeler.  How  long  ago  was  that? 

Mr.  Parmentek.  February,  1927,  as  I  recollect. 

Senator  La  Follette.  You  have  had  further  conversation  with 
him? 

Mr.  Parmenter.  Before  this  grand  jury  was  called  I  had  a  long 
conference  with  him,  and  the  sum  and  substance  and  conclusion  of 
that  conference  was,  he  said  to  me,  "  When  you  take  this  case,  take  it 
just  like  any  other  Assistant  Attorney  General  would  take  it  and 
j^ou  handle  it,  and  you  go  ahead  with  it."     I  did  it. 

Pie  called  me  back  the  next  day  or  the  next  afternoon — after  that, 
anyhow — and  he  said  to  me,  "Of  course,  when  you  are  going  ahead 
with  it,  you  consult  or  cooperate  with  Assistant  Attorney  General 
Luhring."  I  said,  "Yes;  I  have  been  doing  that  all  the  time,  and 
there  is  the  utmost  harmony  between  his  division  and  mine  in  regard 
to  this  matter." 

Senator  Wheeler.  How  long  ago  was  that? 

Senator  La  Follette.  He  says  just  before  the  grand  jury  was 
called. 

Mr.  Parmenter.  I  do  not  have  my  dates,  because  I  have  not  looked 
it  up,  but  I  had  that. 

Then  I  started  in  on  this  investigation  I  have  been  telling  you 
about,  and  I  made  it  my  special  business  in  my  office,  so  far  as  I 
could,  to  give  that  my  time,  because  it  was  an  important  matter.  I 
went  through  the  evidence,  and  I  have  got  a  brief  book  down  there 
of  what  I  thought  all  these  hundred  witnesses  I  thought  would  testify 
to,  and  the  questions  that  ought  to  be  asked  them  before  the  grand 
jury  when  we  got  there,  to  clear  up  points  of  doubt  and  uncertainty, 
and  I  did  that. 

Now,  I  proceeded  without  any  interruption  or  interference  at  all 
until  the  morning  that  the  Solicitor  General  called  me. 

Senator  La  Follette.  During  this  time  up  to  the  27th  of  June,  did 
you,  pursuant  to  the  Attorney  General's  instructions,  confer  from 
time  to  time  with  General  Luhring? 

Mr.  Parmenter.  Not  very  much.  The  fact  is  that  this  case  is  an 
exceptionally  complicated  case. 

Senator  La  Follette.  I  have  just  gotten  that  much  in  regard  to  it. 
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Mr.  Pakmenter.  You  have  done  well.  But  I  have  had  conferences 
with  Assistant  Attorney  General  Luhrinp  and  many  of  them  with 
Mr.  Kid<reley,  and  some  with  Mr.  Pu^iin. 

Senator  La  Foletie.  That  is  all. 

Mr.  Parmenter.  And  I  had  other  conferences  with  the  Attorney 
General. 

Senator  Wheeler.  You  say  you  had  other  conferences  with  the 
Attorney  General? 

Mr.  Parmenter.  Yes. 

Senator  Wheeler.  In  which  you  discussed  many  of  the  phases  of 
the  caee? 

Mr.  Parmenter.  I  said  to  him  one  day  that  I  was  amazed  that  a 
situation  of  this  kind  could  exist  under  the  shadow  of  the  dome  of  the 
National  Capitol. 

I  said  to  him  on  another  occasion  that  this  situation  actually  made 
the  cold  shivers  run  up  my  back,  when  I  had  to  see  these  conditions 
prevailing. 

Senator  La  Folleite.  I  take  it  that  was  after  the  grand  jury 
proceedings  ? 

Mr.  Parmenter.  No;  that  was  far  earlier. 

Senator  La  Follette.  Far  earlier. 

Mr.  Parmenter.  Yes. 

Senator  Wheeler.  What,  if  any,  reply  did  he  make  to  that? 

Mr.  Parmenter.  About  that  time  that  I  told  him  about  such  a 
condition  as  this  existing.  I  think  it  was  on  a  Friday,  and  I  think 
it  was  on  the  following  Monday  that  he  called  me  up  to  the  office 
and  he  told  me  to  go  ahead  with  this  case. 

Senator  Wheeler.  That  is  all. 

The  Chairman.  That  will  be  all. 

Mr.  Patterson.  Just  a  minute,  to  recall  one  or  two  things.  I 
think  you  said  you  had  never  had  but  one  conversation  with  Mr. 
]5urke,  or  conference  with  Mr.  Burke,  about  this  matter,  and  that 
was  shortly  before  you  took  the  position  in  the  department  ? 

Mr.  Parmenti:r.  So  far  as  I  recall,  that  is  correct. 

Mr.  Patterson.  To  refresh  your  recollection,  do  you  recall  a  con- 
versation had  in  November,  1925.  after  you  were  in,  wherein  Mr. 
Graves  and  Mr.  Burke  were  present  and  went  over  this  situation 
with  you,  as  I  understand  it  ? 

Mr.  Parmkn'ier.  If  you  will  give  me  the  subject  mutter  of  it,  it 
might  refresh  my  recollection. 

Commissioner  Burke.  It  was  as  to  the  question  of  withdrawing 
the  probate  attorney  in  the  Stato  proceedings. 

Mr.  Parmenter.  Yes;  you  did.  I  thank  you  foi'  calling  my  at- 
tention to  that ;  and  Mi*,  liurkc;  agned  to  have  it  wididiawn.  I'hat 
was  down  in  Oklahoma.  You  agreed  to  have  that  withdiawn  and 
vou  withdrew  it;  but  tlit'  court  nevei*  let  him  out,  as  I  understand  it; 
but  that  was  not  your  fault. 

Commissioner  Burke.  1  think  you  said  that  the  eourt  might  not, 
even  if  we  diil  withdraw  it. 

Mr.  Parmenter.  Yes. 

Mr.  PATrKHsoN,  Mr.  Luhring  wus  with  you  when  you  had  this 
talk  with  the  Attorney  (Jeneral  in  11)27,  I  think  you  said,  and  he  was 
with  you  when  you  had  this  talk  ^ 


SURVEY  OF   CONDITIONS  OF   INDIANS  IN   UNITED  STATES    1245 

Mr.  Parmenter.  Yes ;  that  is  the  time  that  I  submittod  the  written 
memorandum. 

Mr.  Patterson.  And  Mr.  Luhring  at  that  time  said  he  had  not 
gone  into  the  facts  as  fully  as  you  had? 

Mr.  Parmkxter.  Yes;  and  he  had  not.     I  knew  that. 

Mr.  Patterson.  Did  he  at  that  time  express  any  opinion  to  the 
Attorney  General  as  to  the  advisability  or  as  to  whether  such  a 
proceeding  would  be  warranted? 

Mr,  PAiarF.XTER.  He  did  to  me.  He  and  I  tajlked  it  over  quite  a 
number  of  times  before  we  ever  went  up  there. 

Mr.  Patti:rs()N.  When  you  were  talking  it  over  with  Mr.  Luhring, 
did  you  discuss  tlie  advisability  of  proceedings  with  the  idea  of 
securing  the  indictment  of  Mr.  Burke? 

Mr.  Parmenti^r.  Yes;  we  tajked  about  where  the  proceedings 
should  be  brought,  whether  they  should  be  brought  in  Muskogee  or 
in  Topeka,  or  where. 

Mr.  Patterson.  What  was  Luhring's  opinion  about  that? 

Mr.  Parmenter.  My  recollection  is  that  he  came  to  no  definite 
conclusion,  and  my  recollection  is  that  he  sort  of  leaned  to  going  to 
Topeka,  because  he  said  they  had  better  hotels  there,  and  it  was  the 
best  place.     [Laughter.] 

Senator  La  Follette.  Where  was  that? 

Mr.  Parmenter.  At  Topeka. 

Senator  La  Follette.  Oh,  Topeka? 

Mr.  Parmenter.  Yes ;  that  is  in  McGugin's  district. 

Senator  La  Follette.  I  take  it  that  he  did  not  raise  any  objec- 
tion or  indicate  that  he  thought  the  action  should  not  be  brought? 
His  only  desire  was  that  if  it  was  brought  it  should  be  brought  in  a 
place  where  they  had  good  hotels? 

Mr.  Parmenter.  He  talked  about  that,  and  then  he  suggested  that 
he  and  I  should  both  go  down  and  follow  up  the  grand  jury  pro- 
ceedings and  look  after  that. 

The  Chairman.  Is  there  anything  further? 

Mr.  Patterson.  That  is  all,  I  guess. 

The  Chairman.  That  will  be  all;  thank  you. 

TESTIMONY  OF  E.  E.  DANLY 

(The  witness  was  sworn  by  the  chairman.) 

Senator  Whfj:ler.  What  is  your  business? 

Mr.  Danlt.  I  am  an  attorney  in  the  Department  of  Justice. 

Senator  Wheeler.  How  long  have  you  been  an  attorney  in  the 
Department  of  Justice? 

Mr.  Danlt.  Since  January  25,  1927. 

Senator  Wheeler.  From  what  State  do  you  come  ? 

Mr.  Danly.  Nebraska. 

Senator  Wheeler.  So  that  you  are  not  in  this  conspiracy  from 
Oklahoma  ? 

Mr.  Danly.  No,  sir. 

Senator  Wheeler.  Tell  me,  Mr,  Danly,  you  are  familiar  some- 
what with  this  case — the  Barnett  case? 

Mr.  Danly.  In  a  small  way  I  am. 

Senator  Wheeler.  You  are  working  in  the  division  in  which 
Mr.  Parmenter  works? 
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Mr.  Danly.  Yes. 

Senator  Whef.ler.  Were  you  present  in  the  Actinp:  Attorney 
General's  office  when  Mr.  Parnienter  had  a  consultation  with  the 
Actin<^  Attorney  General  with  reference  to  calling  off  the  prose- 
cution in  Oklahoma? 

Mr.  Danly.  Yes. 

Senator  Wheeler.  You  heard  Mr.  Parinenter's  statement  con- 
cerning the  matter,  did  you? 

Mr.  D.ANLY.  Yes. 

Senator  Wheeler.  What  have  you  to  say  as  to  whether  that  was 
correct  i 

Mr.  Danly.  It  is  substantially  correct. 

Senator  Wheeler.  Will  you  give  us  your  version  of  the  matter? 

Mr.  Danly.  May  I  say  that  I  was  in  Mr.  Parmenter's  room  when 
the  buzzer  rang  on  the  morning  of  that  conference,  and  Mi-.  Par- 
nienter had  been  up  to  the  Solicitor  General's  office  prior,  the  same 
day,  I  think.  When  Mr.  Parmenter  knew  that  the  Solicitor  tieneral 
was  calling  for  him  he  turned  to  me  and  asked  me  to  go  up  witli 
him,  so  that  I  went,  {Uid  when  we  got  there  the  Solicitor  (icneral 
referred  to  the  conversation  that  he  and  Mr.  Parmenter  iiad  had 
earlier,  and  he  asked  first  how  long,  in  our  opinion,  it  would  take 
for  him  to  go  through  the  record  and  reach  an  intelligent  conclusion. 

Mr.  Parmenter  said  30  or  60  days,  and  I  think  Mr.  Mitchell  then 
spoke  about  the  fact  that  the  grand  jury  was  called  for  July  9.  and 
that  it  would  be  impossible  for  him  to  go  through  the  record  before 
that  time  if  we  were  right  about  the  time  that  would  be  required; 
so  Mr.  Mitchell  suggested  that  he  would  write  a  letter  to  the  At- 
torney General,  who  was  then  in  Vermont,  calling  his  attention  to 
the  fact  tiiat  the  grand  jury  was  called  for  the  9th,  and  that  a 
large  number  of  witnesses  had  been  subpoenaed,  and  that  he  him- 
self would  not  have  time  to  go  through  the  record  and  reach  a  con- 
clusion before  that  time,  and  he  would  leave  it  for  the  Attornev 
General  to  say  whether  or  not  that  grand  jury  should  be  called  off, 
or  whether  they  should  go  ahead  without  his  first  having  reviewed 
the  record.    I  understand  that  was  done. 

In  the  conversation  Mr.  Mitchell  asked  if  it  would  not  be  possible 
to  proceed  with  the  grand  jury  and  not  ask  for  tiu'  indictment  of 
Mr.  Burke,  and  Mr.  Parmenter  said  no.  Mr.  Mitchell  said  some- 
thing about  the  ability  of  a  prosecuting  officer  before  a  grand  jury.  ' 
in  influencing  them  as  to  whom  the  indictment  should  he  relurneil 
against,  and  Mr.  Parmenter  said  he  would  not  go  into  any  grand 
jury  promising  immunity  to  anyone.  That  is  substaniially  the 
con\t'r.-ation.  as  I  renienihei-  it. 

Senator  Whkklek.  I  think  that  is  all. 

The  Chairman,  Are  there  any  further  questions?  Mr.  Patterson, 
have  you  any  ? 

Mr.  l^A'n'ERsoN.  No. 

The  CiiAnmAN.  That  will  be  all,  then.  The  subcommittee  will 
a<ljourn  until  to-morrow  morning  at  JO  o'clock,  at  whith  hour  we  will 
meet  if  we  can  g<'(  the  Attorney  (leneral  and  former  Secretary  «»f 
the  Interioi'.  .Mi-.  Woilc,  (o  appear.  W'v  will  no! i fy  your  department, 
however.  Mi'.  Hiiike.  and  also  Mr.  Patterson. 

(Thereupon,  at  ;j.;JO  o'clock  p.  m.,  the  subcommittee  adjoin  ne«l  imtil 
to-morrow,  Thursday,  .January  10,  1929.  at  10  o'clock  a.  m.) 
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THURSDAY,  JANTJARY  10,  1929 

United  States  Senate, 
Subcommitiep:  of  the  Committee  on  Indian  Affairs, 

Washington,  D.  C. 

The  subcommittee  met  pursuant  to  adjournment  in  room  422  of 
the  Senate  Office  Building,  at  10  o'clock  a.  m.,  Senator  Lynn  J. 
Frazier  presiding. 

Present:  Senators  Frazier  (chairman), La  Follette,  Pine,  Wheeler, 
and  Thomas  of  Oklahoma. 

Present  also:  Mr.  Louis  R.  Glavis,  chief  investigator  for  the  com- 
mittee, Hon.  Charles  H.  Burke,  Commissioner  of  Indian  Affairs, 
Mr.  E.  O.  Patterson,  Solicitor  of  the  Interior  Department,  Mr.  H.  O. 
Graves,  assistant  to  the  solicitor,  Mr.  Charles  B.  Rogers,  and  others. 

The  Chairman.  The  Chair  will  first  call  the  attention  of  the  com- 
mittee to  a  letter  that  Senator  Jones  sent  him  with  the  request  that 
it  be  placed  in  the  record  in  connection  with  the  investigation  or 
hearing  in  respect  to  the  Yakima  Reservation  in  the  State  of  Wash- 
ington, It  is  a  letter  from  J.  H.  Immel,  in  regard  to  the  situation 
on  the  Yakima  Reservation,  and,  without  objection,  it  will  be  in- 
cluded in  the  record  in  connection  with  the  Yakima  hearing. 

The  letter  referred  to  is  as  follows  [reading] : 

Yakima,  Wash.,  December  1,  1928. 
Mr.  H.  M    Gilbert. 

Care  of  Richcy  d  Gilba-t  Co.,  Yakima.  Wash. 

Dear  Mk.  Gilbert  :  I  was  bopinjL,'  that  you  would  be  able  to  talk  with  Senator 
Joues  before  be  left  for  Washington,  because  you  are  familiar  with  the  facts 
about  which  much  of  the  senatorial  investigation  centered.  I  ftel  that  in  jus- 
tice to  Mr.  Miller  and  to  Super  ntendent  Estop,  the  reason  for  the  Reservation 
Investment  Co.  having  the  leases  with  wldch  Mr.  Miller  was  credited  should 
be  made  clear.  This  is  especially  true  in  view  of  the  fact  that  Mr.  Miller  does 
not  have  more  than  100  acres  of  land  leased  from  the  Guvernment,  either 
directly  or  indirectly,  and  the  leasing  of  laud  by  tlie  Reservat  on  Investment 
Co.  seemed  to  be  the  basis  of  tlic  trouble.  I  am  sure  that  upon  a  fair  presenta- 
tion of  the  matter  any  of  the  Senators  would  feel  that  the  Central  Bank  of 
Toppeuish  did  a  very  commendable  thing  in  taking  over  leases  when  deserted 
by  men  who  either  left  the  country  or  went  through  bankruptcy,  and  they  paid 
up  previously  delinquent  rentals,  carried  out  the  provis  ons  of  the  lea.^e.  and  in 
this  way  saved  the  Indians,  the  farm  hiborers,  the  agency,  and  the  bondsmen, 
the  cost,  annoyance,  and  loss  of  receivership  proceeding.s.  Tliis  is  especially 
true  because  in  many  instances  it  resulted  in  a  loss  to  the  bank.  You  will 
probably  remember  that  the  bank,  at  that  time,  felt  also  that  the  publ  city 
connected  with  a  known  loss  through  chattel  mortgage  on  farming  opi-rations 
on  the  reservation  was  highly  undesirable  for  the  bank,  for  the  reservation, 
and  for  the  community. 

I  think  Mr.  Miller  did  the  wise  thing  in  not  bringing  any  other  names  into 
the  affairs  in  defending  himself;  but  we  think  the  attitude  of  Dolly  Anderson 
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Woodhouse,  a  former  Government  employee,  who  tried  to  help  her  friends  secure 
these  leases  which  bank  finances  had  develop^-d,  was  thoroughly  reprehensible. 
Her  failure  to  secure  these  leases  and  her  persona!  interest  in  the  matter,  which 
caused  her  to  be  given  u  transfer  equal  to  a  dismissal,  made  her  extremely 
bitter  against  bnth  Mr.  Miller  and  Suix'rintendent  Estep.  This  was  partly 
becausi'  Sui)erintendent  Estep  presented  to  the  Indian  Olfice.  in  an  impartial 
manner,  the  claims  of  the  Reservation  Investment  Co.  to  be  trejjte<l  as  a  fonner 
tenant,  which  resulted  in  the  leases  of  thi-  Reservation  Investment  Co.  being 
approved. 

I  am  personally  in  a  position  to  be  able  to  observe  what  is  going  on  at  the 
agency,  and  I  know  that  the  intimation  of  Senator  Dill  that  Mr.  Miller  had 
srcured  special  favors  from  Sui)erintendent  Estep  is  absurd  and  witlmut  any 
foundation  in  fact.  As  you  know,  Mr.  Miller  receives  no  comi»ensati()n  as 
president  of  the  Reservation  Investment  C<».  other  than  his  sahiry  as  cashier  of 
the  bank,  and  it  certainly  seems  unfair  that  his  interest  and  zeal  in  the  welfare 
of  the  b.ink  and  its  subsidiary,  which  means  also  the  welfare  of  the  community, 
bhould  be  rewarded  by  any  stigma  whatever. 

As  a  community  worker,  in  touch  with  all  elements  of  the  community.  I  am 
loathe  to  believe  that  this  attempt  to  make  a  scandal  out  of  nothing  originated 
locally,  but  Senator  .Tones  will  be  best  able  to  judge  of  that  matter  from  cor- 
lespondence  which  he  may  receive.  As  you  also  know.  Mr.  Miller  has  his  hands 
full  in  farming  laud  wliicli  was  purchased  by  him  during  the  boom  at  high 
prices,  on  which  lie  will  necessixrily  sufTer  loss,  so  that  he  personally  could  have 
no  inten  st  in  getting  leases  from  the  Government  on  the  resen'ation  in  excess 
of  ItiO  acres.  It  would  appear  that  Miller  is  being  made  the  goat,  as  seems  to  be 
so  essentially  necessary  in  all  cases  where  an  attack  is  made  upon  an  Indian 
agent  after  he  has  served  for  several  years  on  the  Yakima  Indian  Reservation. 

I  do  not  believe  it  out  of  place  to  state  to  Senator  Jones  that  SuiKM-intendent 
Estep  is  probably  regarded  the  most  highly  of  any  agent  who  has  been  on  the 
Yakima  Indian  Reservation  in  the  past  25  years.  Superintendent  Estep  was 
at  a  tremendous  disadvantage,  as  were  all  of  the  white  resideuLs,  iu  not  know- 
ing the  time  of  arrival  of  the  committee  in  the  valley.  Although  our  commercial 
club  had  been  waiting  for  this  committee  iu  the  hope  and  exiiectation  that  the 
constructive  program  worked  out  between  the  whites  and  the  Indians  might 
occupy  the  attention  of  the  committee,  we  were  unable  to  get  any  w»)nl  as 
to  their  coming  until  a  day  or  two  before  their  arrival,  and  at  that  time  Sui)er- 
intendent  Estep  was  already  out  of  the  city  on  ollicial  business  and  looking  after 
the  welfare  of  his  individual  Indian  wards. 
Sincerely  yours, 

J.  II.  Immex. 

TESTIMONY  OF  DR.  HUBERT  WORK 

(The  witness  was  sworn  by  the  chairman.) 

The  CiiAiKMAN.  You  may  pioceed.  Senator  Wheeler. 

Senator  Wheeler.  Doctor  Work,  I  de.sire  to  direct  your  attention 
to  this  Barnett  case,  but  first  of  all  want  to  find  out  from  vou  just 
how  much  attention  you  paid  to  the  Barnett  case  from  the  time  that 
you  came  into  the  secretaryship,  and  how  ch)yely  you  followed  it. 

Doctor  Work.  Mr.  Chairman,  I  did  not  have  any  notice  that  I 
was  exi)ected  to  appear  here  until  last  ni^dit  at  dark.  1  have  not 
been  able  to  lefresh  my  memory  on  many  thin«xs.  This  morninj;  I 
gathered  up  what  files  I  could  in  the  office,  bearing'  upon  the  matter, 
and  1  .shall  ask  the  clerk  to  read  the  first  communication  here  and 
then  I  should  be  very  glad  to  answer  any  questions  that  you  nuiy 
have  to  ask. 

Senator  Wheeler.  If  you  will  hand  me  the  conmiunication,  I  shall 
be  very  glad  to  read  it  my.self. 

Doctor  Work.  It  is  a  letter  addre.ssed  to  the  Attorney  General.  I 
do  not  know  the  tiute  of  it. 

Senator  Wheels.  That  letter  which  you  hand  me  read  as  follows, 
[Reading :  | 
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The   SE5CKETABY   OF  THE    INTERIOR, 

WaHhinyton,  June  .1,  l!)2o. 
Subject :  Donations  made  hy  Jackson  Bamett,  a  fuU-l)loo<i  Creek  Indian,  and 

regarding  fH'nding  litigation  grt»wing  out  of  these  donations. 
The  honorable  the  Attorney  Genehjal. 

My  Dear  Mr.  Attorney  Gb.neral:  Jackson  Barnelt  is  a  full-blood  Creek  In- 
dian, now  about  73  years  of  age,  unable  to  read  or  write,  but  sjx'aks  tiie  English 
language  to  some  extent.  This  lack  of  education  ina.v  Ix'  due  largely  to  the 
fact  that  his  parents  died  during  his  early  childhood,  antl  apparently  he  had 
no  other  near  relatives  sufficiently  inti-restod  in  his  welfare  to  see  that  as  a 
child  he  received  even  the  most  elementary  home  training  or  attention.  In 
brief  he  grew  to  manhood  unkej)t,  uncared  for,  and  without  jtarental  or  other 
guiding  influence.  At  best  his  mental  capacity  is  limited  and  (bis.  coupled  with 
his  lack  of  education,  naturally  places  him  in  that  class  of  Indians  usually 
referred  to  as  "  ine<mipetent." 

When  (he  time  came  to  allot  lanils  in  severalty  to  members  of  the  Creek 
Tribe  pursuant  to  the  acts  of  March  1,  1901  (31  Stat.  861).  and  June  20,  1902 
(32  Stat.  500),  Jackson  Barnett,  then  some  50  years  of  age,  refused  to  manifest 
any  interest  in  such  work.  He  failed  to  ajjply  for  enrollment  and  refused  to 
select  any  lands  in  allotment.  The  enrolling  and  allotting  commission  accord- 
ingly placed  bis  name  cm  the  final  rolls  of  the  Creek  Tribe  and  arbitrarily 
selected  for  him  100  acres  of  land  in  Creek  County,  Okla.  It  so  happened  that 
this  land  falls  within  what  subsequently  became  known  as  the  Cushing  Oil 
I'ool. 

On  the  di.scovery  of  oil  in  that  locality,  a  lease  of  the  character  mentioned 
was  made  by  the  legal  guardian  of  Jackson  Barnett,  appoined  by  the  courts 
of  Oklahoma,  which  lease  was  duly  api)r()ved  by  this  department  in  September. 
1912.  That  action  was  had  pursuant  to  the  act  of  May  27.  1908  (35  Stat. 
312),  par.lcularly  section  2.  Oil  and  gas  in  large  quantities  were  thereafter 
extracted  from  this  allotment,  royalties  on  which  were  paid  into  the  office  of 
the  Superintendent  for  the  Five  Civilized  Tribes  at  Muskogee.  Being  greatly 
in  excess  of  the  current  needs  of  this  Indian,  these  royalties  were  inves;ed 
from  time  to  time,  largely  in  United  States  Liberty  Bonds,  until  considerably 
over  $1,000,000  had  so  accumulated  and  been  invested. 

During  the  early  part  of  1920,  one  Anna  Laura  Lowe,  a  white  w-oman,  and 
Jackson  Barnet..  were  married,  he  then  being  some  60  years  of  age,  and  they 
still  live  together  as  man  and  wife.  During  the  fall  of  1922,  Mrs.  Barnett. 
accompanied  by  Jackson,  visited  this  city.  While  here  it  was  repre.sented  to 
the  Indian  Bureau,  largely  by  the  then  ('reek  tribal  attorney,  hat  Jackson 
Barnett  was  an  Indian  of  mature  years,  of  considerable  wealth,  without 
known  i.ssue.  and  without  surviving  father,  mother,  brothers,  or  sisters.  It 
has  lately  been  asserted  that  he  has  a  half  brother  now  living,  but  as  to  the 
verity  of  this.  I  am  unable  to  state  with  the  information  now  at  hand.  It 
was  urged  that  unless  some  disposition  was  made  of  Jack.son's  estate  during 
his  lifetime,  or  at  least  of  a  large  part  of  it,  endless  and  expensive  litigation 
would  result  after  his  death  by  the  presentation  of  spurious  claims  of  relation- 
.ship,  sponsored  b.v  designing  and  unscrupulous  claimants.  A  plan  was  finally 
evolved  under  which,  through  a  written  request  signed  by  Jackson,  he  was 
permitted  '.o  donate  ,$1,100,000  of  his  restricted  funds  in  the  form  of  United 
States  Liberty  Bonds,  in  the  following  manner:  (a)  $550,(X)0  to  the  American 
Bai)ti.st  Home  Mission  Society  and  (b)  .$550,000  to  his  wif(>,  Anna  Laura  Barnett. 
Under  the  terms  of  these  donations,  which  were  approved  by  this  depar  ment 
on  February  1.  1923.  the  .$5.50.000  in  Liberty  bonds  so  donated  to  the  l?aptist 
Home  Mis.sion  Society  were  deposited  in  trust  with  the  Etiuitable  Trus  Co. 
of  New  York  City  under  an  agreement  pmsnant  to  wliicli  the  income  there- 
from up  to  .$20,000  per  year  should  be  paid  to  (lie  Suiierintendent  of  (be  Five 
Civilized  Tribes  a:  Muskogee,  in  quarterly  ins(almen(s.  for  (be  us<>  and  bene- 
fit of  Jackson  Barnett.  during  the  remainder  of  his  natural  life.  At  his 
death  this  pri(\cii)al,  together  with  any  accnmulate<l  interest  thereon,  was  to 
he  turned  over  to  said  society,  relieved  of  .he  trust,  for  the  use  and  benefit 
of  Bacone  College,  an  Indian  T'niversity.  located  at  Bacone,  near  Muskogee. 
Okla..  and  to  the  Murrow  Indian  Orphans  Home,  also  bx-ated  at  Bacone. 
both  of  which  institutions  are  sul)sldiaries  of  the  Americjin  Baptist  Home 
Mission  Society ;  tbe.so  funds  to  be  xitilized  and  distributed  Ix'tween  said  school 
and  orphans  home  in  such  proportions  as  the  board  of  directors  of  the  parent 
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boVly  migrht  diiecf.  I  mijilit  add  here  that  the  work  of  those  instiiutions  auioiiK 
the'liHliaiis  in  Oklnhoin:i  hfis  l»ern  most  conmipmlalth'.  Of  iho  $r>rtO.(H)0  doiiateil 
to  Anna  Laura  Barnett.  $350,0<H)  bet-ame  her  outright  proiierty;  the  remainder. 
$200,000  in  Liberty  bonds,  being  depositefi  with  the  Riggs  Nutionul  Bank  of 
this  city  under  a  trust  agreement  pursuau;  to  whieli  $T,."iOO  of  the  income  there- 
from should  go  annually  to  .Jackson  Barnt-tt  during  the  remalmler  of  his 
life ;  the  principal  and  unexpended  interest  thereafter  to  l>e  conserved  for  a 
further  period  for  the  Ixnefit  of  the  said  Anna  Laura  Baruet  and  Maxine 
Sturgess,  a  daughter  of  Mrs.  Barnett  by  u  former  husband. 

Owing  to  le^'al  complications  which  shortly  resulted,  none  of  the  interest  on 
these  bonds  so  placed  in  trust  has  b<vn  p.iid,  either  by  the  Equitable  Trust  Co. 
of  New  York  or  by  the  Riggs  National  Bank.  These  bonds,  therefore,  aggre- 
gating some  $750,000  in  principal,  together  with  the  accumulated  interest 
thereon  since  February  1,  1923,  are  still  intact,  in  the  hands  of  the  ins.itutions 
mentioned.  I  mi;;ht  also  add  that  Jackson  Barnett  is  not  otherwise  i)enniless. 
His  allotment  of  160  acres  in  Creek  County,  Okla.,  is  still  intact  and  restricted. 
Its  [iresciit  value  in  dollars  and  cents  is  dillicult  to  appro\  mate,  but  royalty 
from  oil  production  thereon  is  still  accruing  at  an  average  nit<'  of  around  .$*2.(XM) 
per  month.  Other  than  the  funds  above  referral  to  he  has  in  cash  or  its 
equivalent  between  $3.")0,000  and  .$400,000.  He  also  lias  to  his  cre<lit  .something 
over  $30,000  in  the  hands  of  Leslie  R.  Hewitt,  of  Los  Angeles,  Calif.,  who  was 
recently  appointed  by  the  Superior  Court  of  Los  Angeles  County  as  the  legal 
guardian  of  Jackson's  e.state,  vice  the  Si'curity  Trust  &  SaYini,'s  Bank  of  Los 
Angeles,  resigned.  Mrs.  Barnett  and  Jack.son  removed  to  California  subsequent 
to  the  consummation  of  tlic  trust  agreements  referred  to  and  establislietl  a 
domicile  in  "West  Los  Angeles,  in  a  home  purchased  by  Mrs.  Barnett  at  a  pri- 
mary cost  of  around  $r)0.000.  As  to  the  disposition  made  by  Mrs.  I?arnett  of 
the  funds  turned  over  to  her  from  Jackson's  estate  I  am  not  advised  other  than 
of  the  .$200,000  above  referred  to  depositetl  in  trust  with  the  Riggs  National 
Bank  of  this  city. 

For  a  number  of  years  past,  a  serious  legal  controversy  has  raged  around  the 
question  of  jurisdiction  of  the  courts  of  Oklahoma  and  the  guardians  appointed 
by  these  courts  over  the  persons  and  estates  of  restricted  allottees  of  the  Five 
Civilize<l  Tribes  and  the  Osage  Indians  in  Oklahoma.  Illustrative  of  this,  see 
2;jO  United  States  235,  261  Federal  518,  and  266  Unittnl  States  161.  Numerous 
other  cases  could  be  cited,  if  needed.  Four  suits  are  now  pending  involving  the 
validity  of  the  donations  above  referred  to.  In  these  suits  the  question  of  juri.s- 
diction  State  and  Federal,  is  predominant.  Necessarily,  this  litigation  will  also 
test  the  power  of  administrative  officers  of  this  departmeni.  legally,  to  api»rove 
donations  made  by  incompetent  Indians  from  fuiids  belonging  to  them  in  the 
hands  of  this  department.  Two  of  these  suits  are  in  the  Supreme  Court  of  the 
District  of  Columbia,. entitled  : 

"(1)  Jackson  Barnett.  by  Klmer  S.  Bailey,  next  friend,  plaintiff,  v.  Riggs 
National  Bank,  Anna  I..aura  Bai-nett,  and  Maxiite  Sturgess,  defendants.  Objei-;  : 
To  compel  the  bank  to  turn  bond  and  proceeds  over  to  the  plaintilT,  the  legal 
guardian. 

"(2)  Anna  Laura  Barnett,  plaintiff,  v.  Riggs  National  Bank.  Jack.son  Bar- 
nett, Maxine  Sturgess,  Elmer  S.  Bailey,  Security  Savings  &  Trust  Co.,  the  Sec- 
retary of  the  Interior,  and  the  Commissioner  of  Indian  Affairs,  tl»>fenilants. 
Object:  To  enforce  execution  of  the  trust,  with  a  prayer  to  the  efftnt  that 
.should  the  court  find  that  the  admiuistralive  oflicers  of  this  department  ex- 
ceeded their  authority  in  approving  these  don.-itions.  that  the  bonds,  proceed.s, 
etc.,  be  returned  to  this  de|tarlment  for  further  suiH'rvision  and  control." 

The  other  two  suits,  subslaniially  identical  in  form,  are  in  the  United  States 
Di.strict  Court  for  the  Southern  District  of  Xew  York  and  are  entitlinl : 

"(3)  Jackson  Barnett.  by  Elmer  S.  Bailey,  his  pro«hein  ami,  plaintiff.  t>. 
I'^iuilable  'J'rust  Co.  of  New  Yoik  and  the  l{ai)tist  Home  Mission  Society,  de- 
fendants.    Object:  Same  as  in  No.   (1)   above. 

"(4)  Jack.son  Barn<'lt,  by  his  next  friend,  Anna  Laura  Barnett,  plaintiff,  v. 
Equitable  Trust  Co.,  American  I{ai>tist  Ihtnie  Mission  .Society,  Klmer  S.  Bailey, 
Se<-urity  Trust  &  Saving  Bank,  the  Se<Metary  oi  the  Inierior,  and  the  Commls-' 
Hioner  of  Indian  Aft'air.s,  defendants.     Obji'ci  :  Sana*  as  in  No.  (2)  above." 

Elmer  S.  Bailey  is  the  legal  guardian  of  Jackson  Barnett,  ui»|«)inttHl  liy  the 
county  court  of  (Jkmulgee  County,  Okla.,  and  us  above  indicated  the  Se<'urlty 
'J'rust  iV:  Savings  Bnidc  ol  Los  Angeb's,  Calif,  was  the  guardian  ot  the  estate  of 
Juck.son  Barnett,  appointed  by  the  Snpeiior  Court  of  Los  Angeles  County.  Calif.. 
I»ut  since  resigned. 
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Tho  probity,  honesty,  and  itnegrity  of  no  official  or  oinploy(.'t>  of  flio  (Jovorn- 
nivnt  is  involved  so  far  jis  I  lijive  inforuiulion.  The  suits  now  pending,  when 
finally  determined,  should  put  at  rest  the  ([uestion  whether  in  law  (he  Secre- 
tary of  tile  Interior  has  the  rijjht  to  approve  jjii'ts  of  tliis  chanicter  and  whether 
those  gift*!  are  valid.  As  Secretary  of  tlie  Interior  I  request  that  If  it  is  beyond 
the  power  of  the  Secretary  of  tho  Interior  to  sanction  donations  uf  this  kind 
then  the  funds  now  on  hand  in  the  Ecpntalde  Tru<t  Co.  and  the  HijiKs  National 
Bank  shoidd  be  returned  to  this  deimrtinent  for  further  suiKMvision. 

Tho  above  donations  were  made  and  departmental  approval  i;iven  to  these 
donations  jjrior  to  Hie  connnenfement  of  my  term  of  ollice  as  Sfnretary  of  the 
Interior,  and  with  the  making  of  the  donations  and  with  their  approval  I  had 
nothing  to  do,  and  have  no  personal  knowled^^e  of  them,  my  only  knowledge 
being  derived  from  tiie  records  in  the  department. 

I  have  before  me— handed  to  me  by  you  personally — the  memorandum  dated 
March  23,  11(25,  addresse<l  to  you  by  Ira  K.  Wells,  As.sistant  Attorney  General, 
which  memorandum  I  herewith  return  to  you.  Before  you  act  upon  the  re<'om- 
raeiidation  contained  in  the  last  paragraph  of  the  memorandum  of  Assistant 
Attorney  (Jeneral  Ira  K.  Wells  I  ask  tliat  representatives  from  this  department 
1h»  given  an  oppdrtunify  to  appear  b(>fore  you  iK-rsonally  to  present  fully  to  you 
the  facts  and  tlieir  views  of  the  law  applicable  to  the  facts.  If  yon  shall  con- 
sent to  Iiear  representatives  from  this  department,  they  will  appear  before  you 
at  any  time  you  may  fix.  I  want  all  of  the  facts  to  be  fully  and  frankly 
placed  before  you  and  before  the  courts  where  cases  are  now  i>ending.  I  .shall 
be  satisfied  with  whatever  course  you  may  follow  after  you  have  heard  the 
presentation  of  the  facts  and  the  views  of  the  representatives  from  this 
department. 

Very  truly  yours,  Hubekt  Work. 

Doctor  AVoKK.  The  major  part  of  that,  of  course,  as  you  under- 
stand, is  the  history-  of  this  case.  I  want  to  repeat  a  very  small 
part  of  it,  the  latter  part,  .showing  my  attitude.  That  letter  was 
written  I  think  more  than  three  years  a*ro.  This  is  the  portion  to 
which  I  wish  to  direct  your  attention.     [Reading:] 

The  above  donations  were  made  and  departmental  approval  given  to  those 
donations  prior  to  the  commencement  of  my  term  of  oflice  as  Secretai*y  of  the 
Interior,  and  with  the  making  of  the  donations  and  with  their  approval  I  had 
nothing  to  do. 

Senator  Wheeler.  I  understand  that. 

Doctor  Work.  I  wanted  that  emphasized  .so  that  the  newspaper 
men  present  will  get  it.     And  also  the  following : 

And  have  no  personal  knowledge  of  them,  my  only  knowledge  being  derived 
from  the  records  in  the  department. 

I  have  befoiv  me,  handed  to  me  by  you  personally,  the  memorandum  dated 
March  2.3.  I!t2."),  aildres.sed  to  you  by  Ira  K.  Wells.  Assistant  Attorney  General, 
which  memoiandiun  I  hen^with  return  to  you.  Before  you  act  upon  the  recom- 
mendation contained  in  the  last  paragraph  of  the  memorandum  of  Assistant 
Attorney  (J'  neral  Ira  K.  Wells,  I  ask  that  representatives  from  this  depart- 
ment be  given  an  opportunity  to  appear  before  you  iiersonally  to  present  fully 
to  you  th"  facts  and  their  views  of  the  law  applicable  to  the  facts.  If  you 
shall  con.sent  to  hear  representatives  from  this  department,  they  will  appear 
before  you  at  any  time  you  may  fix.  I  want  all  of  the  facts  to  be  fully  and 
frankly  placed  before  you  and  before  (he  courts  whei'e  cases  are  now  pending. 
I  shall  be  satisfied  with  whatever  course  you  may  follnw  after  you  have  heard 
the  iireseiitation  of  the  facts  and  the  views  of  the  representatives  from  this 
department. 

That,  of  course,  was  my  attitude  on  June  5,  1925.  And  now,  if 
I  can  comi)lete  my  connection  witli  it,  I  want  to  follow  tliat  up  by  the 
following.  On  June  23,  1928,  Commissioner  Burke  brought  this 
matter  to  me,  and  this  is  the  corres[)ondence  relating  to  it.  The  letter 
that   I   am  supposed  to  have   written   to   the   Attorney   General   is 
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bioujjht  out  in  this.     The  letter  of  Commissioner  Hurke  to  me  was 
the  first  step.    The  letter  is  as  follows  [readinjr  |  : 

.Ivsr  2'}.  102f5 
The  honorable  the  Secbztakt  ox  the  Interior  : 

My  Dkar  Mk.  SKcithn-AKV :  I  ;mi  bririKlnp  to  \iiur  uttfiilioii  a  situiition  which 
exists  anil  \vlii<li  lias  li('«'n  dt-vt'lopcd  osttnsihly  in  (.■<»iini'ctii)h  with  tlit-  Jackson 
Itariietl  case,  willi  wliich  case  you  arc  familiar.  Wliile  tliis  is  the  ii'sult  of 
activities  of  tlic  DciiarliinMil  of  Jiistiic,  I  am  ccitaiu  Attorney  (Jeneral  Sar;.'ent 
ha.s  not  been  fully  infonued  rej?anlinK  either  the  real  nature  of  th«».se  aclivilie-s 
or  the  true  iiuriuise  of  them.  The  position  taken  by  the  Attorney  fleueral 
several  months  ago.  after  conferences  between  him  and  you  and  other  repre- 
sentatives of  your  department  regarding  this  .same  matter,  convinces  me  that 
my  conclusion  is  correct.  At  tliat  time  he  disapproved  the  acts  of  attorneys  of 
his  department  and  directed  that  allegations  contained  in  pleading  filed  by 
them  rellecting  upon  my  official  integrity  and  uihju  the  department  generally, 
be  stricken. 

Within  the  past  few  weeks  these  same  matters  have  been  revive<l,  and  the 
Barnett  case  is  being  u.sed  as  the  medium  for  what  appears  to  be  a  studied 
and  determined  effort  to  accomplish  the  purpo.se  which  was  d»'feated  by  the 
instructions  of  the  Attorney  General.  Several  suits  have  recently  been  started 
in  the  United  States  district  courts  scattered  over  the  country.  The  bills  of 
comi)laiut  cover  over  150  pages,  and  repeat  in  substance  the  sanie  matter  which 
was  stricken  in  the  former  suits. 

I  have  good  reasons  to  believe  that  it  is  proposed  to  submit  the  case  to  the 
grand  jury  of  the  I'nitetl  States  I>istrict  Court  at  Muskogee.  Okla..  at  an  early 
date.  Press  reports  confirm  the  iitlier  information  1  have.  I  am  also  of  opinion 
these  suits  and  the  propose<i  crijuinal  investigation  are  insjiired  and  being 
[<nnnoted  under  the  direction  of  Mr.  li.  .M.  l'arment«M-.  Assistant  Attorney  Gen- 
eral, aided  by  Special  Assistant  ('.  I>.  Seiby.  who  was  his  former  law  j»artner 
in  Oklahonm.  Because  of  the  position  |)revi<)usly  taken  by  the  Attorney  Gen- 
eral, together  with  other  information  given  me.  I  am  convinced  that  the  sanc- 
tion of  the  Attorney  Genei-al,  apparently  given  to  the  activities  of  his  sub- 
ordinates is  without  full  knowledge  on  his  part  of  the  true  fact.>J.  I  believe 
that  Messrs.  Parmenfer  and  Selby  are  attempting  to  gratify  a  per.sonal  and 
political  grudge  partieulaily  against  me  and  in  the  hojie  of  discrediting  the 
Interior  Department  because,  among  other  things,  of  the  failure  of  one  .Tames 
Iiei)burn  to  receive  the  apjiointment  as  superintendent  of  the  Five  Civili/.od 
Tribes.  On  a  number  of  (K-casions  and  from  various  sources  it  has  come  to  me 
that  what  lias  transpire<l  and  what  now  .seems  to  be  conteni|>late<1  in  tlie  way 
of  grand-jury  action  would  liai»pen  if  this  a|)|>ointment  failed,  and  the  renewt'd 
activities  along  old  lines  commenced  almost  immediately  after  it  was  officially 
announced  such  appointment  would  not  be  made. 

Any  investigation  .sui)ported  by  such  motives  would  be  so  prejud'ce<l  as  to 
prevent  the  presentation  or  consideration  of  any  facts  other  than  tliose  suiteil 
to  the  a<comj)lishmcnt  of  the  end  sought.  In  any  iMoceeding  of  this  nature, 
where  not  oidy  my  reputation  but  your  ollicial  a<'ts  are  involved,  it  should  Im- 
conducle<l  by  i)ersons  not  seeking  to  gratify  personal  aims  or  infiuenet'd  by 
jtrejudice  or  malice. 

Senator  Witeflkr.  May  T  interrupt  you  riirht  tliere?  What  per- 
sonal knowlerlofc  had  you  with  reference  to  any  statement  made  with 
reference  to  Mr.  Hephiirn  and  the  refusal  of  the  dej^arfinent  to  ap- 
point him  as  superintendent  of  the  Five  Civilized  Tril)es? 

Doctor  Work.  An  iipplication  was  made  for  his  appointment, 
and  he  was  not  ai)jiointed. 

Senalcir  Wiikkf.kr.  Do  you  know  anythino;  further  with  reference 
to  any  of  the  charp^es  made  hy  ^Tr.  Burke? 

Doctor  Work.  No.  The  appointment  was  not  made.  It  was  held 
up  for  sonu^  reason.  Then  a  meetinj;  was  called  with  the  metnhers 
of  the  Board  of  Indian  Commissioners.  They  wanted  to  he  heard 
on  this.  They  ohjected  to  the  apj)()inlm('nt .  They  wanled  to  be 
heard  on  it,  and  representatives  ifrom  that  hoard  and  myself  and 
Senator  Pine  ap|)eared  before  the  President,  and  they  discussed  the 
matter  at  that  time. 
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Senator  Pine.  Were  any  serious  objections  ever  made  to  the  ap- 
pointment of  Jud<j:e  Hepburn — that  is,  was  there  any  evidence  that 
would  show  that  he  should  not  be  appointed  ? 

•    Doctor  Work.  There  was  no  evidence  except  talk  that  he  was  not 
properly  qualified  lor  that  particular  lino  of  work. 

Senator  Pine.  Where  did  this  talk  come  from? 

Doctor  Work.  Apparently  from  your  own  State,  and  from  people 
who  knew  him,  perhaps;  people  from  your  own  State. 

Senator  Pine.  That  is  very  indefinite. 

Doctor  WoiMv.  That  is  possibly  indefinite,  but  it  is  as  definite  as 
I  have  it. 

Senator  1*ine.  Did  I  not  file  witli  you  and  the  President  indorse- 
ments by  Senator  Howell,  by  myself,  by  the  Deuiocratic  governor  of 
the  State,  and  by  the  three  Democratic  members  of  the  Court  of 
Appeals,  bv  Congressman  Howard,  who  is  a  Democrat,  and  an  in- 
dorsement Ly  the  State  Republican  convention  of  the  State  of  Okla- 
honui.  aiul  an  indorsement  by  the  congressional  Republican  conven- 
tion of  the  second  congressional  district,  by  William  D.  Skelly.  the 
national  conunitteeman  from  the  State  of  Oklahoma,  by  Mrs.  Rood, 
the  national  committeewoman.  by  the  Republican  State  chairman, 
and  by  the  Republican  State  vice  chairman  of  the  State  of  Okla- 
homa, and  an  indorsement  by  800  people  at  a  banquet  in  Okmulgee 
where  I  was  not  present^     Do  you  recall  those  indorsements? 

Senator  Wheeler.  Probably  there  were  too  many  Democratic 
indorsements. 

Senator  Pine.  This  nam  was  indorsed  by  practically  the  State  of 
Oklahoma  for  this  position  and  I  have  not  up  to  this  time,  with  one 
exception,  been  able  to  find  out   who  was  opposed  to  him. 

Doctor  Work.  That  perhaps  develojjed  at  that  hearing  we  had 
before  the  President.  The  Board  of  Indian  Connuissioners  were 
not  favorable  to  his  appointment,  and  since  that  time  it  would  not 
have  been  possible  perhaps  for  him  to  be  appointed.  They  filed 
objections  to  his  appointment,  and  they  had  some  influence. 

Senator  Pine.  But  they  were  unable  to  give  me  any  reason  why 
they  objected  to  the  ajjpointment  of  Mr.  Hepburn  except  that  they 
desiretl  to  see  ]\lr.  Ellis  appointed  to  the  place. 

Doctoi-  Work.  Shall  1   pi'oceed  to  complete  this  letter? 

Senator  Wheeler.  The  statement  was  made  here  and  the  .state- 
ment has  been  juade  by  Mr.  liurke  before  the  committi*e  that  there 
is  a  consj)irac3'  on  because  of  the  failure  to  appoint  Mr.  Hepburn, 
by  Senator  Pine  and  by  two  or  three  Assistant  Attorneys  (ieneral, 
to  injure  the  dei>artment  and  particularly  to  injure  Mr.  Burke.  Do 
you  kn(j\v  anything  alioul  any  such  consj)iracy,  il"  there  is  one  ^ 

Doctor  Work.  Not  a  thing:  I  liave  no  infornuition  about  it  one 
way  or  the  other.  This  is  the  letter  that  was  addressed  to  ine,  which 
I  transmitted  to  the  Attorney  (ieneral.  Those  are  all  of  the  records 
that  I  found  upon  it  this  morning,  but  this  apparently  makes  si  very 
good  chain.  Then  continuing  Mr.  Buike"s  lettei".  he  says  a-  followN : 
[Reading:] 

1  have  iio  desiri'  to  avoid  coiiiiilcti'  iiivestinalion  of  my  «'very  aci  louthiug 
every  phase  of  the  case  of  .lacksoii  Baruett  ;  but  a  full  iuvestipation  has  already 
been  made,  and,  upon  the  facts  disclo.ved,  the  Attorney  (Ieneral,  after  causing 
them  to  be  carefully  examined,  directed  that  the  charges  of  fraud  and  con- 
spiracy  be  dropped   as   unwarranted.     He   would    not   I  lien   permit    tin-   iK-part- 
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ment  i»f  Ju.sflce  tu  be  used  for  i)ers(iiiiil  or  jKjlitical  puriKtsi's,  and  1  hoi  certain 
he  would  not  do  so  now. 

I  .-ini  iidvisinu  you  of  the  present  situation  in  the  hope  that  it  may  agnin 
be  called  to  llu'  Attorney  (Jeneral's  i)ersonal  attention  and  a  re«juest  made  of 
hiiu  that  lie  investipile  matters  In  bis  dei)artnieiit  and  that  the  «iiiitemi)late<r 
criminal  jiroceedin^is  he  ])]aced  in  charge  of  some  competent  and  unbiased 
official  and  not  left  in  cljar^'c  of  and  control  l)v  attorneys  Parmenter  and 
Selhy. 

T^ndouhtedly.  the  Attorney  CJeneral  will  re<all  previous  ctmferences  jrrowlng 
out  of  similar  activities.  Your  deiiartment  and  the  Department  of  Justice  are 
in  suhslantiid  accord  as  fi'  the  h'pil  (juestions  involved  in  so  far  as  tliey 
aflfect  questicais  of  adniinislrali«)n.  but  the  theory  up<:m  whi<h  the  several 
suits  recently  started  !ind  the  investi;;ations  now  beini:  made  are  based  tend 
to  prevt  nl  or  restrict  the  exercise  of  that  jurisdiction  which  the  Attorney 
General  has  advised  was  ex<'lusively  yours.  He  has  never  indi<-ated  any 
change  of  opinion  as  expressed  in  the  memorandum  of  Mr.  IJarse,  an  attorney 
In  his  department,  iind  approved  by  him.  Unless  there  has  bi-en  a  chanpe, 
any  attempt  to  cinumvent  its  effect  within  his  own  dei)artnjent  can  not  be 
with  his  knowledire.  and  the  matter  is  one  that  very  proi)erly  may  be  called 
to  his  attention,  to  prevent  embarrassment  to  both  dei»artments. 

Herewith  are  copies  of  the  Bar.^e  memorandum  and  copy  of  letters  of  tiie 
Attorney  General  of  October  22.  and  October  2G.  in2(;. 

I  eariu'stly  liope  that  at  an  early  date  you  will  bring  tliis  to  tlie  personal 
attention  of  the  Atlonicy  Oeneral  and  express  the  hope  that  lie  will  detail 
some  unprejudiced  officiiil  who  will  msilve  an  honest,  thorouj,'h,  and  fair  inves- 
tigation, with  a  view  of  having  the  legal  questions  si)eedily  settled  by  Onal 
decision  of  the  courts  and  to  determine  wliether  tliere  is  even  probable  juHti- 
fication  for  a  grand-jury  investigation. 
Respectfully, 

Chas.  H.  Burke.  Cmtimifisioncr. 

Then  follows  my  letter  of  tian.smittal  of  Mi'.  Biifke's  letter  to 
the  Attorney  General,  and  this  is  dated  June  25,  1928,  two  days 
after  I  received  the  first  communication,  askinjj  its  transmittal. 
That  letter  reads  as  follows  | foadin^^]  : 

.Ir.NK  2r..  102S. 
The  honorable  the  ArroKNFn'  Gknkuai.. 

Mv  Dear  Mr.  ArroBxi'n-  Gknbrai.:  The  C<»nnn:ssioner  of  Indian  AtYairs. 
Charles  H.    Burke,  has  addressed   to  me   the  inclosed   communication. 

It  relates  to  certain  donalions  made  by  .lackson  Baniett.  a  full-blood  Creek 
Indian.  Thi-.^e  don;ilioiis  were  approved  by  this  deparlmcnt  on  Fi'bruary  1. 
1923,  and  prior  to  the  c<anineMcenient  of  my  term  of  otlice  as  Seirel:iiv  of  the 
Interior.  I  b;ive  no  iiersonnl  knowh'dge  of  them,  my  only  kn<»wb'dgc  being 
derived  from  the  records  of  this  department. 

Conunissioner  Charles  II.  Burke  is  a  man  of  high  honor,  inteiirity.  and 
honesty,  and  I  believe,  as  do  others  of  this  deiiartment  who  have  knowleilge 
of  the  (htnations  and  their  approval,  that  if  error  was  nnide  it  was  «»rror  of 
judgment  :nid  thai  there  is  nothing  in  the  transaction  tlnit  discn'dils  or 
reflects  untavonibly  on  the  honesty  or  integrity  of  Mr.  Burke.  Wbetlu'r  there 
was  an  error  of  judgment  I  express  neither  opinion  nor  intinnition  for  the 
reason  thai  no  such  expression  is  neces.sary  for  the  inirpose  of  this  e«im- 
munication. 

Mr.  Burke,  in  his  coniniuiiical  ion  to  nie.  ni.ikcs  a  re:ison;ililc  rei|uc>i  when 
he  s!iys  in  his  closing  pariigraiib  : 

"  I  earneslly  hope  thai  at  an  early  date  you  will  bring  ibis  to  the  )K'rs«)nal 
attention  of  the  Atlona-y  (ieneral  and  express  the  Iioik-  thai  be  will  detail 
8on>e  unprejudiied  ollicial  who  will  make  an  honest,  thorough,  an«l  fair  invi'sti- 
gation,  with  a  view  to  having  the  legal  questions  sju'edily  settled  by  ftnal 
decision  of  the  courls  and  to  determine  whether  then*  is  even  probable  justi- 
fication for  a  grand-jury  investigation." 

Because  1  lliiidv  Ibe  rcipiesi  fiiir,  becau.se  I  think  il  will  promote  Justii-e.  I 
ask  for  Mr.  r.urke  liefore  any  prcsetilation  to  a  grand  jury  is  nmde  that  — 

1.  You  give  the  mntter  yoiu'  i>ersonal  attention. 

2.  That  rt  /  the  facis  and  the  law  be  asc<'rtaincd  !inci  revlewe<l  by  some  one 
in  your  deptirtment,  to  be  dt'slgnated  by  you,  who  has  an  ojh'u  mind  and  with 
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no  previously  formed  opinion,  ami  who  has  not  lieretoforo  handU'd  this  phase 
of  the  Jackson  Barnett  affairs. 

3.  That  this  request  he  jiiveii  immediate  attention. 

I  have  heretofore,  in  communications  addresse<l  to  you,  said  that  I  want  all 
the  facts  to  be  fully  and  frankly  placed  before  you,  and  I  now  reaffirm  that 
position. 

This  letter  is  not  a  request  for  any  favor  for  Mr.  Burke,  or  for  any  other 
person.  If  investigation  made  as  herein  suRpested.  shows  reasonable  trround 
for  action  by  your  department,  then  that  action  is  for  your  judgment  and 
decision,  but  I  do  ask  for  investigation  and  your  personal  attention  to  the 
results  of  that  investigation,  before  any  presentation  is  made  to  a  grand  jury, 
if  such  presentation  is  contemplated  as  set  forth  in  Mr.  Burke's  letter. 
Very  truly  yours, 

HunERT  Work. 

Then  at  a  later  time  I  .sent  a  telegram,  under  date  of  June  26,  1928. 
Senator  Wheeler.  That  letter  was  dated  when  ? 
Doctor    Work.  June   25,    and    the    telegram    is    dated    June    26. 
[Reading :] 

June  26,  1928. 
Attornky  Gener.xl  Sargent, 

Lvdioir.  Vt. 
Indictment  of  Commissioner  Burke  in  Oklahoma  threatened.     Please  have  it 
stayed.     Mrs.  Burke  is  critically  ill. 

Hubert  Work. 

You  will  note  that  I  used  the  word  "  stayed  "  and  that  I  did  not 
say  to  have  it  avoided  or  abandoned  or  anything  else.  Mrs.  Burke 
was  critically  ill;  and  wnth  Mr.  Burke's  permission  I  will  say  that 
I  was  in  that  case  as  a  medical  man  and  not  as  Secretary  of  the 
Interior. 

Senator  Wheeler.  Did  you  have  any  telephone  communication 
with  the  Attorney  General  at  Ludlow? 

Doctor  Work.  No. 

Senator  Wheeler.  Subsequently  I  believe  you  had  a  telephone 
conversation  with  Mr.  Mitchell. 

Doctor  Work.  As  I  remember  it.  I  asked  him  how  I  should  proceed 
in  this  matter — to  whom  I  should  adress  the  commtmication.  I 
tried  to  get  the  Attorney  General,  who  was  away. 

Senator  Wheeler.  In  this  letter  that  you  wrote  to  the  Attorney 
General,  the  first  letter,  I  notice  that  you  state  that  Jackson  Barnett 
had  other  moneys  besides  this  $1,100,000,  that  he  had  that  money  on 
deposit  in  the  banks  here,  and  you  state  that  other  than  the  bonds 
referred  to  he  has  some  $350,000  or  $400,000.  and  he  also  has  to  his 
credit  something  over  $30,000  in  the  hands  of  one  Hewitt  of  Los 
Angeles  who  has  been  recently  appointed  by  the  superior  court  of 
Los  Angeles  vice  somebody  resigned  as  trustee.  That  is  correct, 
is  it  ? 

Doctor  Work.  I  assume  so.  My  interest  in  that  case  was  historical. 
It  was  not  official.    It  all  passed  out  before  my  time. 

Senator  Wheeler.  What  I  wanted  to  know  is  this.  Did  you  go 
into  it  in  detail  yourself,  or  did  you  take  it  from  whatever  the  com- 
missioner handed  to  you? 

Doctor  Work.  I  did  not  go  into  it  for  reasons  given,  because  the 
principal  transactions  had  all  been  entered  into  before  my  time. 

Senator  Wheeler.  As  Secretary  of  the  Interior,  of  course,  you 
were  interested  in  knowing  the  facts  as  to  what  had  transpired,  but  I 
note  here  in  this  letter  that  you  speak  of  Mrs.  Barnett  and  Jackson 
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Barnett  having  been  married,  but  you  do  not  call  attention  to  the 
fact  in  this  letter  which  purports  to  be  a  histor}-  of  the  case  of  how 
the  marriage  took  place,  and  the  circumstances  surrounding  it.  AVliy 
was  that  ? 

Doctor  Work.  I  do  not  know  anything  about  it  myself,  Senator. 
That  was  before  my  time. 

Senator  Wheklkij.  AVas  it  not  a  matter  of  history  in  the  depart- 
ment as  to  what  kind  of  woman  she  was.  and  how  she  came  to  really 
kidnap  him  and  take  him  over  to  one  State  and  secure  his  marriage, 
and  then  go  into  another  State  and  marry  him  again? 

Doctor  Work.  I  assume  that  there  was  historical  evidence  hut  I 
do  not  know  that  there  was  any  proof. 

Senator  AViiuxer.  As  I  understand  it,  those  are  the  undisputed 
facts  in  tlie  <ase.  If  you  had  these  historicpl  facts  before  you,  I 
mean  with  reference  to  the  marriaiie.  and  the  marriage  was  secured, 
did  you,  yourself,  take  any  action  with  reference  to  liaving  the  trust 
set  aside  that  was  made  to  Mrs.  Barnett? 

Doctor  W»)RK.  No;  it  was  all  in  the  courts  at  that  time,  and  the 
courts  were  handling  it  then. 

Senator  Wheeler.  At  the  time  that  you  came  into  office? 

Doctor  Work.  Yes. 

Senator  Wheeler.  But  it  would  ai)pear,  Mr.  Secretary,  from  the 
testimony  that  has  gone  in  here,  that  Mr.  Burke  was  doing  every- 
thing he  possibly  could  to  sustain  the  trust  which  was  created  t(j  Mrs. 
Jackson  IBarnett,  and  to  sustain  the  gift  that  was  made  to  her  after 
her  alleged  marriage.  Was  that  in  accord  with  your  views  in  the 
matter  ? 

Doctor  W^ORK.  I  was  not  consulted  in  the  matter  as  to  that. 

Senator  Whefxeij.  That  is  what  I  wanted  to  find  out. 

Doctor  Work.  As  I  stated  before,  the  matter  was  already  in  tlu- 
courts,  and  that  was  an  action  of  the  Bureau  of  Indian  Ail'airs  be- 
fore, and  I  assume  that  they  thought  it  was  the  proper  action,  and  if 
so,  they  would  then  naturally  want  to  sustain  it.  That  is  only  con- 
jecture. 

Senator  Wheeler.  What  I  would  like  to  get  at  is  this.  Here  was  a 
ca.se  involving  $1,100,000  of  Indian  funds. 

Doctor  Work.  Yes. 

Senator  Wheeler.  Which  came  under  your  department?  I.  of 
course,  apj)reciat<^  the  fact  that  as  Secretary  of  the  Interior  it  is  im- 
possible for  you  to  give  your  time  to  all  of  the  details  of  the  depart- 
ment, but  I  do  want  to  find  out  whether  or  not  you  had  given  any 
attention  to  this  particular  transaction  involving  $1,100,000  of  Indian 
funds,  belonging  to  an  Indian. 

Doctor  W<»i{K.  No;  I  did  not  take  any  active  part  in  it  for  the 
reason  that  I  gave  you.  AYlien  a  matter  is  passed  fi-om  my  depart- 
ment to  the  courts  or  to  the  Attorney  (Jeneral.  then  1  separate  my- 
self from  it. 

Senator  Wheeler.  Bui  appai<'ntly  the  Conunissioner  of  Indian 
Affairs  (li<l  not  separate  himself  from  it,  as  we  find  from  this  cor- 
respondence that  lie  afterwards  did  not  separate  himself  from  it, 
but  that  he  was  constantly  advising,  writing  letters,  with  a  view  to 
upholding  both  the  trust  to  the  Baptist  Society  and  also  the  trust 
to  this  woman,  and  the  gift  of  the  woman. 
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Doctor  Work.  I  have  no  information  on  that.  I  take  it  that  he 
would  be  the  best  witness  on  that. 

Senator  Wheeler.  I  want  to  ascertain  whether  or  not  you  knew  of 
his  activities  in  that  connection. 

Doctor  Work.  In  a  frcneral  way,  but  they  were  not  brought  before 
nie  for  an  opinion  or  for  my  cooperation.  That  letter  to  the  Attorney 
General  clearly  sets  that  forth. 

Senator  Wheeler,  Let  me  call  your  attention  to  one  letter  here 
su«rgestinf^,  for  instance,  that  the  Baptist  Society  employ  Charles 
Evans  Huf!:hes  as  their  attorney.  That  is,  that  is  the  suggestion  of 
the  Commissioner  of  Indian  Affairs,  that  the  Baptist  Society  cm- 
ploy  Mr.  Charles  Evans  Hughes,  because  of  the  fact,  he  states,  that 
it  would  lend  dignity  to  the  proceeding,  and  also  that  he  might  have 
some  influence  with  the  Department  of  Justice. 

Doctor  Work.  Influence  as  an  attorney,  of  course. 

Senator  Whepxer.  That  is  left  open  in  the  correspondence. 

Senator  Pine.  In  your  opinion,  was  that  proper  to  come  from  the 
Commissioner  of  Indians  Affairs? 

Doctor  Work.  I  have  no  opinion  to  express.  He  is  here  to  answer 
for  himself.  What  I  want  to  make  clear  is  that  this  was  all  started 
before  mv  time  and  was  in  the  hands  of  the  courts  and  in  the  hands 
of  the  Attorney  General  and  that  my  recollection  of  it  is  set  forth 
in  these  letters. 

Senator  Pine.  Mr.  Secretary,  what  I  want  to  call  your  attention 
to  is  this,  whether  or  not  he  consulted  with  you  with  reference  to  his 
suggestion  that  the  Baptist  Society  should  employ  Mr.  Hughes,  for 
instance. 

Doctor  Work.  I  have  no  recollection  of  it  whatever,  or  what  advice 
he  gave  to  them. 

Senator  Pine.  Did  he  consult  with  you  with  reference  to  whether 
or  not  these  trusts  should  be  sustained,  or  whether  they  should  not  be 
sustained  ? 

Doctor  Work.  At  one  time  he  said  that  if  they  were  improperly 
granted  and  issued,  or  given,  that,  of  course,  we  wanted  the  money 
back. 

Senator  Pine.  Did  you  ever  go  into  the  facts  yourself  to  ascertain 
whether  you  felt  they  were  improperly  given? 

Doctor  Work.  No;  for  the  reasons  given,  that  it  was  all  in  the 
hands  of  the  courts  and  of  the  Attorney  General,  and  when  it  comes 
to  that  point,  I  separate  myself  from  it. 

Senator  Pine,  But  apparently  the  Commissioner  of  Indian  Affairs 
did  not  do  that.  He  did  not  separate  himself,  as  the  whole  corre- 
spondence shows. 

Doctor  Work,  He  was  a  party  to  the  transaction  in  the  beginning 
and  it  was  not,  perhaps,  a.s  easy  for  him  to  do  it,  although  he  does  ask 
that  the  facts  be  set  forth  and  a  full  and  free  hearing  be  had. 

Senator  Thomas.  I  would  like  to  ask  a  question,  Mr.  Chairman. 

The  Chairman.  Very  well. 

Senator  Thomas.  Under  the  law,  the  Department  of  the  Interior 
is  the  guardian  of  incompetent  Indians,  restricted  Indians.  Is  that 
correct  ? 

Doctor  Work.  Partially  in  some  cases  and  wholly  in  others. 

Senator  Thomas.  In  a  case  similar  to  the  Barnett  case,  the  depart- 
ment is  the  guardian. 
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Doctor  WoKK.  I  do  not  think  it  is  entirely  so,  that  is  as  to  their 
property.  If  my  recollection  serves  me,  an  Indian  owninp;  lands,  an 
allottee,  can  make  a  contract  with  someone,  for  example,  to  lease  his 
oil,  and  that  will  stand  if  the  Bureau  of  Indian  Affairs  approves  it, 
but  up  to  that  point  he  is  a  free  agent. 

Senator  Thomas.  In  the  Barnett  case,  the  department  has  always 
been,  and  has  assumed  the  prerogatives  of  guardianship  over  the 
Barnett  estate. 

Doctor  Work.  I  think  so.  That  question  has  been  brought  into 
the  courts,  I  believe,  to  be  determined.    , 

Senator  Thomas.  Then,  because  of  the  fact  that  several  years 
ago  the  department  approved  a  transaction  as  guardian  for  Barnett, 
don't  you  think  it  proper  that  the  department  should  watch  that 
transaction  and  s<e  to  it  as  guardim  liiut  the  liarnett  intere.-t  is 
preserved  and  protected? 

Doctor  Work.  I  think  so,  and  I  think  the  department  did.  inas- 
much as  it  got  it  before  the  Attorney  General  and  into  the  courts. 

Senator  Thomas.  After  the  department  having  approved  this 
trust,  believing  that  at  the  time  of  the  approval  it  was  acting  in  the 
interest  of  the  State  as  a  guardian,  would  it  have  been  proper  for 
Commissioner  Burke,  as  commissioner,  to  have  lost  track  and  lost 
sight  of  it,  and  was  it  not  his  duty  as  Commissioner  of  Indian  Af- 
fairs to  do  everying  in  his  power? 

Doctor  Work.  1  o  protect  the  Indian ;  yes,  it  was. 

Senator  AVhekler.  Would  you  consider  it  protecting  the  Indian 
when  the  Department  of  Justice  was  bringing  suit  to  set  aside  this 
trust  on  the  one  liand,  and  tiiat  it  was  the  duty  of  either  yourself  or 
the  commission,  to  suggest  that  the  Bajitist  .'•(X'iety  employ  attorneys 
and  pay  them  a  fee,  and  then  sit  in  constantly  and  advise  and  aid  and 
abet  them  in  trying  to  defeat  the  contention  of  the  Department  of 
Justice  ? 

Doctor  Work.  If  you  will  excuse  me,  I  doubt  if  my  opinion  on  that 
would  have  had  weight  one  way  or  the  other. 

Senator  Wheeler.  He  is  asking  for  an  opinion  as  to  sustaining 
it.  I  want  to  find  out  just  how  far  the  department  felt  they  should 
go,  and  you  as  his  .superior  officer  should  go,  in  sustaining  this  trust, 
particularly  when  the  Department  of  Justice  was  seeking  to  set  it 
aside  because  they  felt  that  the  Interior  Department  had  exceeded 
its  authority. 

Senator  Thomas.  Before  that  question  is  answered  I  would  like 
to  make  a  suggestion. 

Senator  Wheeler.  I  want  the  secretary  to  answer  the  question. 

Doctor  W(aiK.  I  will  ask  to  have  the  question  repeated. 

(The  reporter  repeated  the  question.) 

Senator  Thomas.  At  that  point  I  want  to  interj)ose  an  objection, 
and  that  is  this,  that  the  Department  of  .Justice  did  not  take  that 
action;  that  as  soon  as  the  issue  was  called  to  the  Department  of 
Justice,  the  Department  of  Justice  divided. 

Senator  AVhkkler.  That  is  perfectly  nonsensical. 

Senator  Thomas.  It  may  be,  but  it  will  be  nnide  clear  later  on. 

Senator  Wihoeler.  It  is  nonsensical,  because  the  Department  of 
Justice,  I  a,ssume,  wanted  to  have  that  set  aside,  and  there  can  not 
be  any  iiuestion  l)ut  what  tiiey  brougiit  suit   to  set   this  asitle,  and 
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they  did  allege  fraud  in  it.  The  department  approved  of  brinLnng 
suit  in  New  York  and  the  court  sustained  it,  and  Mr.  liurke  sat  on 
the  opposite  side  of  the  table  all  of  the  time  and  advised  and  coun- 
seled and  aided  the  opposition  to  the  Governmont.  What  I  am  try- 
ing to  ask  i,s  whether  or  not,  assuming  tlie  fads  that  liave  been 
presented  here  to  that  effect  were  as  I  have  stated  them,  that  would 
be  in  accord  with  the  Secretary  of  the  Interior  who  is  the  superior 
officer  of  Mr.  Burke. 

Doctor  Work.  That  question  has  become  quite  involved  for  a 
layman. 

Senator  Wheeler.  You  are  a  pretty  intelligent  sort  of  Liyman. 

Doctor  Work.  Thank  you  foi-  the  compliment.    I  will  accept  it. 

Senator  Wheeler.  I  think  you  shouhl,  lightfully  so.  The  Senator 
from  Okhihoma  asked  you  with  reference  to  your  opinion,  and  you 
freely  gave  it  to  him.  I  am  asking  you  now  as  to  whether  or  not, 
when  the  Department  of  Justice  brought  a  suit  to  set  aside  this 
trust  on  behalf  of  the  Government,  on  behalf  of  Jackson  Barnett, 
you  would  feel  that  your  department  ought  to  sit  in  and  aid  the 
defenthints  in  the  case  to  try  and  uphold  it? 

Dortor  Work.  Our  department  asked  for  a  conference  between  our 
legal  advisers  and  the  legal  advisers  of  the  Attorney  General's  office, 
so  that  they  could  arrive  at  the  truth,  I  assume,  or  at  some  agreement. 
If  Commissioner  Burke  thought,  in  the  first  place,  that  he  did  the 
right  thing  in  approving  these  bequests,  which,  as  I  have  heard,  were 
approved  at  the  same  time  by  Jackson  Barnett  himself  and  by  his 
wife,  as  to  the  distribution  of  this  money ;  if  that  is  so,  if  they  came 
before  the  Commissioner  of  Indian  Affairs  and  approved  these  be- 
ijuests,  of  cour.se,  those  who  received  the  bequests  would  approve  them 
naturally,  and  if  Mr.  Burke  thought  as  the  guardian  of  the  Indian 
that  he  was  following  the  wishes  of  Mr.  Barnett  and  his  wife,  it 
would  seem  a  proper  procedure. 

Senator  Wheeler.  You  think,  do  you,  that  Jackson  Barnett.  from 
the  evidence  that  you  have  had  in  the  department,  had  any  knowl- 
edge of  what  he  was  doing  at  all  when  he  signed  that  bequest? 

Doctor  Work.  I  have  seen  Jackson  Barnett  a  time  or  two  and  he 
talked  very  little,  but  he  had  the  expression  and  the  appearance  of  a 
man  that  was  quite  intelligent,  considering  his  race,  his  education, 
and  his  opportunities.  That  is  an  impression.  He  did  not  talk 
much.     He.  fortinuitely,  seemed  to  know  wliat  not  to  say. 

Senator  Thomas.  And  it  takes  a  wise  man  to  know  that. 

Doctor  Work.  Yes;  and  they  are  pretty  rare  these  days. 

Senator  Wheeler.  Here  is  his  testimony  before  the  court  [read- 
ing] : 

Q.  Do  yoii  reincinlii'r  having  signed  any  papers? — A.   I  do  not  know. 

Q.  Well,  would  you  like  to  give  sonic  money  to  some  school  here  in  New  York 
for  children? — A.   I  do  not  know. 

Q.  Well,  if  there  was  a  good  school  here  in  New  York  to  lake  care  of  jioor 
children? — A.  Yes. 

Q.  Would  you  like  to  help  tliat   school?-   A.   I  do  not  know. 

Q.  Woidd  you  like  to  do  something  for  .some  hosjiilal  here  in  New  York 
where  they  lake  care  of  poor  children?  Would  you  lik(>  to  givt'  .some  of  your 
money  when  you  die  to  some  school  or  liosjjital  here  in  New  York?  .V.  Nodding 
aflirmativcly. 

Q.  You  would  ?^A.  Yes,  when  I  die. 

There  were  some  questions  I  wanted  to  particularly  call  your 
attention  to,  but  finally  the  court  that  heard  the  case  found  that  he 
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did  not  have  sufficient  intellijjence  to  know  what  he  was  doing  in  the 
matter  at  all :  and,  of  course,  in  every  place  where  he  has  l>een.  and  in 
every  coninuinity  in  which  lie  has  been,  he  has  liad  a  guardian  ap- 
pointed to  take  care  of  his  i)rop<'rty.  So  at  k'ast  I  think  the  com- 
mittee has  a  liofht  to  assiniie  luidcr  those  circumstances  that  he  is  an 
incomi)etent,  and  I  have  not  even  heard  it  disputed  by  any  witness 
or  anyone  else  that  he  is  an  incompetent. 

Do;tor  Work.  That  is  a  matter  that  is  difficult  to  prove,  because 
you  know  the  habits  of  the  Indian.  They  protect  themselves.  They 
are  always  brifi^hter  than  they  aijjx'ar  to  be. 

Senator  Wiiij-^leh.  Did  you  feel  that  this  Indian  was  competent 
to  make  a  bequest  of  $550,000. 

Doctor  Work.  That  question  was  never  submitted  to  me.  I  did 
not  have  to  pass  on  it. 

Senator  Wheeler.  But.  of  course,  it  was  a  question,  in  my  jud":- 
ment,  which  you  should  have  passed  on,  in  view  of  the  fact  that 
there  was  the  tremendous  amount  of  money  given  away. 

Doctor  Work.  Senator,  I  was  not  there.     I  could  not  pass  on  it. 

Senator  WiiKi:i.i:it.  'I'ou  swbse(juently  came  into  ollice. 

Doctor  AVoi.'K.  Yes. 

Senator  Whf.elkr.  And  it  siems  to  me  that  after  you  came  into 
ottice.  when  this  thiuir  was  up.  then  it  was  the  duty  of  the  Secre- 
tary of  the  Interior,  as  the  guardian  of  the  Indian,  to  judge  for 
hinvself  as  to  whether  or  not  the  Indian  had  been  imposed  upon,  and 
whether  he  had  been  defrauded. 

Doctor  WoKK.  After  the  matter  was  in  the  courts  and  in  the  hands 
of  the  Attorney  (leneral  of  course  I  would  have  ajjpeared  Ix'fore 
either  of  them  if  I  had  been  asked,  and  then  I  would  have  under- 
taken an  investigation  to  advise  myself. 

Senator  Wuekler.  The  judge  asked  him  if  he  knew  how  nujch 
money  the  school  would  get  at'ter  his  death  and  he  ix?plied  yes:  but 
they  would  not  wt  it  while  he  was  living.  He  then  asked  him 
whether  he  could  tell  anything  like  what  they  would  get  and  he 
answered  he  did  not  know,  but  about  $50  or  $25,  When  incpiiry  was 
made  as  to  \\liether  he  knew  the  difference  between  a  hundred  dollars 
and  a  thousand  dollars  he  said  yes.  and  answered  that  a  thousand 
dollars  is  more  than  a  bundled  doUais.  and  that  a  hundi-ed  dollars 
is  not  (juite  a  thousand  dollars,  and  lie  could  not  tell  how  fai-  short 
of  a  thousand  dollars  a  Imndied  (h)llars  is.  He  al>-o  kncNv  that  a 
hundred  thousand  dollars  is  larger  than  the  sum  of  a  tiiousand 
dollars.  He  believed  that  $7,500  is  a  greater  sum  than  a  hundred 
thousand  dollars,  and  could  not  tell  whether  $500,000  was  more  than 
$100,000. 

D(Ktor  WoiiK.  That  would  rai.-e  (he  (ju«'stion  as  to  whethei-  or  not 
h«'  was  incouqx'tent  to  answi-r  those  (juestions.  or  whether  l)»'ing 
badgered  on  the  witness  stand  he  was  trying  to  piotect   himself. 

Senator  Wiii:i:i  r.i:.  Hut  he  was  not  being  badgereil.  'I'iu'.^e  (jues- 
tions  were  j)i()pounded  to  him  by  the  court  him.>^elf.  I  assume  that 
tiie  court  was  not  badg»'ring  the  witness. 

Doctor  WoitK.  No:  l)ut  he  would  feel  that  he  was  undei'  examina- 
tion. 

SiMiator  \\'iii:i.i-i:i!.  Then  your  view  of  it  was  that  this  Indian  was 
perfe/tly  competent,  and  that  under  the  facts  and  <'ircuiustances  he 
was  perfectly  justified,  and  that  it  was  proper  for  him  to  have  nn»r- 


SURVEY  OF   CONDITIONS   OF   INDIANS   IN   UNITED  STATES    1261 

ried  this  woman  under  the  circumstances  he  did,  and  given  her  the 
money  wdiich  was  fjiven  to  her. 

Doctor  Work.  I  did  not  express  any  such  view. 

Senatoi-  Whkklkr.  I  am  asking:  you  if  you  do  think  that? 

Doctor  Work.  I  have  no  ojjinion,  because  I  have  not  nuide  the 
investigation  that  wouhl  be  necessary  to  render  an  opinion. 

Seriator  Whef.leh.  You  have  not  any  opinion  at  this  time  as  to 
whether  Barnett  was  comix4ent  or  incomj)etent  ? 

Doctor  Work.  No. 

Senator  Wiieeuir.  You  have  not  any  judgment  at  this  time  as  to 
whether  or  not  the  gift  to  his  wife  was  proper  or  improper? 

Doctor  Work.  No;  I  have  no  opinion  upon  it.  I  was  not  familiar 
witli  the  facts,  in  the  first  instance. 

Senator  Wheeler.  I  understand  that  you  were  not  in  the  first 
instance. 

Doctor  Work.  And  I  have  not  formed  any  since. 

Senator  Wheeler.  I  will  say  this.  I  take  it  that  there  ig  no  one 
on  the  committee  who  holds  you  in  the  slightest  way  responsible  for 
the  making  of  the  gift  or  the  sanctioning  of  the  gift  in  the  first 
instance. 

Doctor  Work.  Oh,  I  understand  that.  It  is  a  question,  I  take  it, 
whether  or  not  I  was  guilty  of  negligence  by  not  inquiring  into  it 
afterward,  and  taking  a  part.  That  is  what  you  are  trying  to 
arrive  at? 

Senator  Wheeler.  Exactly. 

Doctor  Work.  I  think  I  have  given  my  reasons  for  that,  two  or 
three  times.  The  matter  was  pa.ssed,  as  I  stated  in  juy  letter.  It 
was  then  in  the  hands  of  the  Attorney  General,  in  the  hands  of  the 
court,  and  I  never  followed  anything  that  passed  our  department  to 
those  two  sources  to  its  destination. 

Senator  Wheeler.  You  did  follow  it  to  the  courts  to  this  extent, 
that  you  took  up  with  the  Attorney  General,  did  you  not.  the  ques- 
tion of  striking  out  of  the  complaint  in  New  York  the  portion  or  the 
complaint  which  charged  fraud  on  the  part  of  the  Commissioner  of 
Indian  Affairs? 

Doctor  Work.  I  saw  those  pleadings.  They  came  to  me  from 
some  source,  and  they  did  seem  to  be  prejudging  the  case,  although  as 
a  layman  I  thought  that  they  M-ere  going  a  little  to  the  extreme  before 
the  trial. 

Senatoi-  Wheeler.  You  did  request  them  to  cut  out  those  portions '. 

Doctor  Work.  I  asked  them  to  review  it. 

Senator  W^heeler.  Did  you  not  ask  them  to  cut  out  that  portion 
charging  fraud  against  the  Commissioner  of  Indian  Affairs? 

Doctor  Work.  I  do  not  remember. 

Senator  Wheeler.  Is  it  not  a  fact  that  you  did  it,  notwithstanding 
the  fact  that  you  yourself  had  never  made  an  investigation  of  the 
facts  in  the  case  to  see  whether  or  not  the  Department  of  Justice  was 
warranted  in  making  that  charge? 

Doctor  Work.  If  I  made  any  such  request,  it  was  that  they  review 
the  matter  to  see  whether  that  was  a  proper  proceeding  or  not.  That 
is  as  far  as  I  would  go. 

Senator  Wheeler.  Then,  when  you  requested  the  Attorm-y  (.icn- 
eral  to  have  them  stay  the  proceedings,  you  first  did  it  upon  tlip 
ground  of  the  illness  of  Mrs.  Burke? 
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Doc-tor  WoKK.  Only. 

Senator    Wheeler.  And    subsequently    in    this    letter    that     fol 

lowed 

Doctor  Work.  No;  the  telegram  is  of  the  latest  date. 
Senator  Wiiefxek.  In  your  first  conjmunifati(»n  to  the  Att<>rn»'y 
General  by  letter  you  then  requested  a  stay,  not  on  the  «rround  of 
illness  of  Mrs.  Buike.  hut  on  tlie  irround  that  you  wanted  it  stayed, 
and  to  have  the  Attorney  (General  himself  personally  review  the 
facts? 

Doctor  AVuKK.  That  did  not  involve  a  stay.  I  a,sked  him  to  re'inew 
the  facts  himself,  but  that  did  not  necessarily  involve  a  stay.  He 
could  do  that  very  promptly. 

Senator  AVjiekler.  He  could  review  the  facts  very  promptly-? 

Doctor  Work.  I  would  assume  so. 

Senator  Whekler.  Not  according  to  the  testimony  that  has  gone  in 
here,  because  one  said  it  would  take  60  days,  an^  another  that  it 
would  take  several  weeks. 

Doctor  Work.  Oh.  I  said  our  department,  not  the  Department  of 
Justice.  Of  course,  I  do  not  know  how  much  they  have  preceding  it 
in  the  hopper.     I  do  not  know  when  they  can  get  to  it. 

Senator  Wiieelei{.  And  you  likewise  asked  that  some  attorney 
be  designated,  either  the  Attorney  (leneral  himself  be  designated  to 
look  into  it  ixMsonally  or  that  he  designate  some  lawyer  in  his  de- 
partment who  had  not  had  any  previous  knowledge  of  the  all'air. 

Doctor  Work.  Based  on  the  letter  I  was  then  transmitting  from 
Mr.  Burke,  who  felt  that  those  in  the  case  might  have  a  prejudict-. 
It  was  based  on  his  letter. 

Senator  Wheeler.  Did  you  have  any  knowledge  yourself  or  did 
you  feel  that  the  attorneys  who  had  handled  this  in  the  Department 
of  Justice  liad  an}"  pi-ejudice? 

Doctor  Work.  I  could  not  testify  as  to  feeling,  but  I  might  testify 
probably  about  knowledge. 

Senator  Wiieei.er.  Did  you  have  any  knowledge? 

Doctor  Work.  No  knowledge. 

Senator  Wiii-:i:li:r.  You  had  no  knowledge  that  eithei-  of  the  attor- 
neys in  the  Dejjartment  of  Justice  was  prejudiced  in  the  matter  at  all  ? 

Doctor  AVoRK.  i\ry  information  of  what  was  suggested  to  me  came 
in  this  letter,  which  I  ti-ansmitted. 

Senatoi-  AViikki.kr.  At  the  time  that  you  sent  this  telegijim.  were 
•'OU,  in  addition  to  being  Secretary  of  the  Interior,  liUewisc  chainuan 
jf  the  Ke])iibli(  an  National  Committee? 

Doctoi-  W<»RK.  That  very  day  was  tiie  day  that  I  a<lvi.-e(l  that  an 
operation  be  had,  the  day  that  I  sent  the  telegram. 

Senatoi-  Wiikklkr.  lint  I  say,  were  you  at  that  time  ehairnnm  of 
the  I{ej)nbliean  National  Committee? 

Doctoi-  Work.  'J'hat  is  .June  tiO.  1  am  not  sute  of  it.  I  am  n<»t  sui-e 
that  I  was.  I  liave  foigotlen  the  cxnct  dale  of  my  ap|)ointm«'nt  a.s 
chaiiinan  of  the  conmiittee. 

Senator  Wiikki.kr.  The  history  of  th;il  niomentous  occasion  has 
passecl  out  of  youi-  mind. 

Doctor  W(»rk.  Oh.  that  was  just  an  incident. 

Senator  Wheeler.  This  king  nudging  is  just  an  incident,  in  your 
life? 
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Doctor  Work.  I  won't  admit  that  I  am  a  king  maker. 

Senator  Wheeler.  I  think  you  are  entirely  too  modest. 

Doctor  Work.  I  would  be  very  glad  to  take  the  credit,  but  I  could 
not  properl)'^  do  so. 

Senator  Wheeler.  I  think  you  are  entitled  to  a  great  deal  of 
credit  though  I  might  differ  with  some  of  my  Republican  friends  in 
that  respect. 

Doctor  Work.  There  are  many  things  that  you  and  I  could 
agree  on. 

Senator  Wheeler.  Let  me  ask  you  this:  Did  your  asking  for  a 
staA'  have  anything  to  do  with  the  political  situation  that  was  then 
prominent  in  the  minds  of  the  people  in  that  part  of  the  country? 

Doctor  Work.  Senator,  if  this  were  not  a  hearing,  if  you  and  I 
were  in  the  corridor,  I  would  say  that  that  was  an  offense. 

Senator  Wheeler.  An  offense  to  ask  you 

Doctor  Work.  To  assume  that  I  would  be  influenced  in  a  medical 
matter  by  any  political  reason. 

Senator  Wheeler.  Why  I  ask  you  is  because  of  the  fact  that  that 
suggestion  has  been  made.  I  wanted  you  to  clear  this  up  if  there  was 
any  question  about  it. 

Doctor  Work.  There  is  no  way  of  preventing  suggestions  or  infer- 
ences. Why,  certainlj^,  no.  I  would  feel  humiliated  to  think  that 
that  was  the  case. 

Senator  Wheeij2r.  As  I  understand  you,  then,  you  did  not  at  any 
time  go  into  the  details  of  this  case  to  examine  the  facts  yourself? 

Doctor  Work.  Your  understanding  is  correct. 

Senator  Wheeler.  What  you  did  in  the  mutter,  you  got  your  infor- 
mation from  the  conuuissioner  himself;  and  did  you  know  anything 
about  these  letters  that  were  written  by  Mr.  Burke?  Here  is  a  letter 
written  by  Charles  H.  Burke  to  Dr.  Charles  L.  White.  It  is  marked 
"  personal "  and  is  written  on  the  paper  of  the  Department  of  the 
Interior,  office  of  the  Commissioner  of  Indian  Affairs.  It  is  dated 
June  6,  1925,  and  is  addressed  to  Dr.  Charles  L.  White,  23  East 
Twenty-sixth  Street,  New  York  City.     [Reading:] 

Dear  Doctor  White  :  This  will  acknowledge  yours  of  yesterday.  Apparently 
there  has  been  some  misapprehension  in  your  mind  with  i-eferenee  to  our  con- 
versation of  May  ;^0.  The  friend  with  whom  you  lunched  has  taken  hold  and 
already  made  substantial  progress,  and  we  are  not  going  to  have  nny  trouble, 
in  my  oi)inion,  with  the  Department  of  .Justice  in  I'egard  to  the  ixmdiug  litiga- 
tion. Ytiur  Oklahoma  counsel  will  write  you  to-day  with  reference  to  certain 
details  that  wo  talked  about.  Tliere  h:is  been  a  thought  or  suggestion  that  the 
case  in  Oklahoma  could  or  would  be  appoalcnl  to  the  Supreme  Court  of  the 
United  States.  It  will,  in  all  pn)bal)ility,  got  to  the  supreme  court  <>f  the 
State  of  Oklahoma,  where  it  should  be  forcibly  and  ably  presented  in  order 
that  the  courts  may  be  clenrly  informed  with  reference  to  the  law  and  facts. 
It  is  gratifying  to  be  able  to  report  that  so  far  as  I  have  infoiTiiation  received 
in  which  your  society  is  so  deeply  interested  is  in  good  sh.-ipc  and  being  haudle<l 
properly. 

Yours  sincerely, 

CiiAKT.KS   H.   Burke,   Commissi<ytwr. 

Did  voii  have  any  consultation  with  Mr.  Burke  with  reference  to 
that? 

Doctor  Work.  I  do  not  seem  to  know  who  Doctor  White  is.  Who 
is  he? 

Senator  Wheeler.  He  is  the  secretary  of  the  Baptist  Board  of 
Missions. 
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Doctor  Work.  I  have  no  knowledge  of  that.  I  nii«rht  suy  that  there 
IS  an  average  of  between  900  and  1,000  letters  coming  to  the  Interior 
Department  each  day,  to  the  Secretary,  in  addition  to  those  addressed 
to  the  chiefs.    I  do  not  see  all  of  the  correspondence. 

Senator  Wiikei.er.  I  appreciate  that.  Did  you  or  did  ycju  not  con- 
fer with  Mr.  Burke  ujjon  the  stejjs  he  took  with  reference  to  the 
litigation  in  New  York^ 

Doctor  WoKK.  No. 

Senat(n'  Wiikelkr.  Or  witli  refeieiice  to  making  any  suggestions 
as  to  whom  the  Baptist  Society  should  hire  as  their  counsel  or  what 
pay  he  should  receive? 

Doctor  AVoRK.  No.  I  did  not  know  that  they  had  intended  to  em- 
ploy counsel.    It  was  none  of  ray  affair  at  all. 

Senator  Wn?:Ei.ER.  Exactly.    It  was  not  your  affair  at  all. 

Doctor  Work.  No, 

Senator  Wheeler.  And  the  point  I  make  is,  you  say  it  was  not 
your  affair. 

Doctor  Work.  As  to  whom  they  should  employ  or  how  they  would 
protect  themselves. 

Senator  Wheeler.  Or  conduct  their  case. 

Doctor  Work.  Yes. 

Senator  Wheeler.  And  I  assume  that  you  not  only  would  not  make 
suggestions  to  them  as  to  whom  they  should  employ  or  how  much 
ihey  should  pay  their  attorneys,  but  that  you  would  not.  if  you  knew 
it,  permit  some  one  in  your  department  to  do  so? 

Doclor  Work.  Well,  I  thought  that  they  would  not  be  consulted. 
What  I  might  do  under  circumstances,  of  course,  is  a  matter  of  con- 
jecture, to  which  I  could  not  testify. 

Senator  Wheeler.  Do  you  think  it  is  proper — would  you  consider 
it  i)roper — for  you  to  suggest  to  a  defendant  in  a  law  suit  where  the 
Government  was  interested,  whom  they  should  employ  as  their  coun- 
sel, and  how  nnich  they  should  ])ay  them^ 

Doctor  Work.  Perhaps  that  would  depend  ui)on  whether  I  was 
in  the  case.     I  was  not  in  this  case. 

Senator  Wheeler.  If  you  were  not  a  i)arty  to  the  case. 

Doctor  Work.  If  I  was  not  a  party  to  the  case,  of  course,  any 
suggestions  from  me  would  not  be  proper  from  any  position,  whether 
as  an  individual  or  as  an  official. 

Senator  Wheeler.  I  take  it  that  all  the  department  could  be  inter- 
ested in  in  this  case,  or  all  that  they  should  be  interested  in.  would 
be  the  question  of  having  the  court  have  the  facts  and  letting  the 
couit  decide  for  it.self  as  to  whether  or  not  tlu're  had  been  any  fraud 
in  connection  with  it  and  as  to  a  proper  interpretation  of  the  law 
by  the  court. 

Doctor  Work.  I  think  that  would  be  borne  out  by  my  letters  to  the 
Attorney  General  and  Mr.  Burke's  letter  to  me  for  transmission  to 
the  Attorney  General. 

Senator  AVheelei{.  The  trouble  is  with  the  letter  transmitted  to  you 
by  Mr.  Buike,  it  is  cpiite  diff'erent,  and  I  tliinU  if  you  had  read  tl'iese 
letters  you  would  lind  that  the  attitude  in  that  is  (iiiite  iliff'ei-ent  from 
the  altitude  expicssed  in  these  other  letters  to  tlie  Baptist  Society 
and  to  i\w  various  attorneys. 

D(K-tor  Work.  1  have  never  seen  those.  My  correspondence  is  con- 
fined to  these  matters,  apparently,  that  I  have  read  here,  and  the 
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latter  part  of  the  lonj;  letter  that  you  read  there  I  tiiink  sets  forth 
my  position  pretty  clearly  in  re<rarcl  to  the  whole  matter.  We  wanted 
a  full  and  free  investi<;ation  made  of  it.  and  if  the  money  had  been 
improperly  transferred,  we  wanted  it  hack. 

Senator  Pine.  Do  you  think  that  if  the  matter  had  been  fully  and 
l)roperly  presented  to  the  courts  by  the  Department  of  the  Interior 
in  jjood  faith,  as  you  set  out  in  youi-  letter,  tiiat  it  would  have  been 
necessary  for  outside  lawyers  to  come  in  and  i)resent  it  to  the  court? 

Doctor  WoiJK.  I  have  no  opinion  on  that.  ()utsi<le  lawyers  are 
constantly  attachiui;  themselves,  or  beinir  attached,  to  procee<linnrs 
of  the  Interior  Department.  The  attorneys  of  the  Interu)r  Depart- 
ment are  in  the  courts,  some  of  them,  all  of  the  time.  People  employ 
their  own  lawyers.    That  is  a  common  procedure. 

Senator  Whkelku.  But  in  this  case  the  judj^e  finds — the  court 
finds — that  this  is  a  dissipation  of  this  estate  by  your  department. 
Of  course,  it  occurred  before  you  came  in;  but  after  you  came  into  the 
oflice  outside  lawyers  came  into  the  case  and  assisted  the  Department 
of  Justice  in  pre.sentin<^  the  case  to  the  court,  and  the  court  found 
that  their  position  was  correct  and  awarded  them  j2:reat  fees  for  set- 
ting aside  the  action  of  the  Department  of  the  Interior,  which  should 
never  have  been  taken.  During  this  time  you  were  Secretary  of  the 
Interior,  a  part  of  the  time  at  least,  and  urged  that  the  matter  be 
fully  presented  to  the  courts;  but  I  am  also  told  that  you  asked  that 
the  gifts  be  maintained.    Is  that  correct  ? 

Doctor  Work.  I  did  not. 

Senator  Wiikelfj?.  Was  not  that  the  position  of  your  department 
before  the  court  of  Ncav  York? 

Doctor  Work.  Perhaps  of  the  Indian  Bureau,  but  I  did  not  know 
as  to  that.    Has  that  case  been  finally  decided  ? 

Senator  Wheeler.  Yes;  it  has  been  finally  decided.  Let  me  call 
your  attention  to  this  letter  dated  February  1,  1927.  It  is  on  the 
letterhead  of  the  Department  of  the  Interior,  office  of  the  Commis- 
sioner of  Indian  Affairs,  Washington,  and  is  addressed  to  Mr.  Charles 
S.  Fettretch,  attorney-at-law,  41  Park  Row,  New  York,  X.  Y. 

It  reads  as  follows  [reading]  : 

My  Dear  Mr.  Fettretch  :  I  don't  suppose  we  can  get  anything  to  Judge 
Knox  now  that  the  Barnett  case  has  been  finally  submitted.  The  inclosed  clip- 
ping is  of  interest.  I  am  very  glad  to  be  assured  that  neither  Jacksim  nor  Mrs. 
Barnett  nor  any  of  the  several  utlorneys  that  represent  them  have  anything  to 
do  with  this  suit.  Should  Judge  Knox  hold  that  Barnelfs  distributioii  in  l!t2;i 
is  void,  becau.s*>  he  did  not  hav(>  sufficient  mental  capacity  to  understand  it.  then 
it  will  follow  that  the  lease  made  in  March,  1912,  is  also  void.  The  Secretary 
could  not  lease  his  land  ;  all  he  could  do  was  to  approve  the  lea.se  which  Barnett 
himself  had  executed;  this  is  what  was  done.  Carl  J.  O'Hornett.  not  being  a 
guardian,  his  signature  to  the  lea.se  added  nothing  to  it;  neither  did  it  affect  it 
one  way  or  the  other. 

There  is  nothing  in  the  point  that  the  approval  of  the  lease  was  by  the  As- 
sistant Secretary  instead  of  by  the  Secretiiry  himself.  It  has  been  repeatedly 
lield  by  the  courts  that  the  action  of  the  Acting  Secretary  or  au  Assistant  Secre- 
tary has  the  same  legal  effect  that  it  would  have  if  signed  bv  the  Secri-tary 
himself. 

If  Judge  Knox  realized  that  the  lea.se  of  Barnett  from  which  his  riehes  Imve 
come,  would  be  in  effect  declared  void  by  a  decision  that  he  did  not  have  capacity 
to  do  what  he  did  in  192;'.,  it  might  have  some  effect  uiwii  his  final  decision. 
Yours  sincerely, 

CHARr.ES  H.  Burke,  Coniitiissimu r. 
26465— 29— PT  3 22 
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Do  you  think  it  is  proper  for  the  Department  of  the  Interior  to  be 
even  intimatin*;  to  the  attorneys  for  the  defi-nthint  that  sonietliinjr 
mi^ht  possihly  be  jrolten  to  the  jiul^^e.  and  if  he  understood  further 
facts  as  affectinj;  some  oil  lease  it  mi^ht  affect  his  decision? 

Doctoi-  Work.  I  assume  that  in  a  I  rial  or  hearing  all  of  the  facts 
are  desirable  to  be  brought  out. 

Senator  Wukklkk.  But  at  this  time  the  case  is  closed. 

DfK'tor  "\Vf»i{K.  That  was  a  letter  written  by  the  Commissioner  of 
Indian  Affairs. 

Senator  Wiieei.kr.  Yes. 

Doctor  Work.  That  would  be  a  matter  for  him  to  pass  upon  rather 
than  me.  I  take  it. 

Senator  Wheeler.  You  knew  nothing  of  it? 

Doctor  Work.  Oh.  certainly  not. 

The  Chairman.  The  Commissioner  of  Indian  Affairs  is  an  attor- 
ney, and  you  are  not.  of  course;  and  of  course  he  would  understand 
matters  of  law  better  than  you.  These  lawyers  have  a  peculiar  code 
of  ethics  between  themselves,  you  know. 

Senator  AVheeler.  Well,  .so  do  the  doctors. 

Doctor  Work.  Ours  is  altogether  ethical,  and  I  assume  that  of  the 
lawyers  is,  too. 

Senator  Wheeler.  Sometimes  it  is.    I  think  that  is  all. 

Senator  Thomas.  I  desire  to  ask  one  or  two  questions  not  involving 
the  legal  aspects  of  the  case,  but  a  matter  of  administrative  policy. 
The  I'ecord  shows  that  when  you  Ix'camo  Secretary,  that  one  of  the>e 
trusts  had  l>een  created,  and  the  sum  of  ^rMO.OOO  was  being  held  by 
the  Xew  York  Trust  Co..  that  suit  was  brought  to  set  aside  that 
trust,  to  break  it.  In  that  suit,  the  evidence  shows  that  fraud  was 
charged  against  the  department,  not  only  against  the  Indian  Bureau 
but  against  the  Interior  Department.  The  evidence  also  shows  that 
it  was  ciainu'd  that  if  this  trust  was  bnjUen,  this  money  would  be 
unrestricted  in  the  hands  of  the  court,  in  trust  you  might  say  for  the 
Indian.  In  other  words,  the  department  would  have  no  further 
contiol  over  it.  That  being  the  fact,  and  Mr.  l^urkc  being  the  active 
guardian  of  the  Indian  and  of  this  funil,  was  it  unusual  for  Mr. 
Burke  to  be  very  much  interested  to  see  to  it  that  this  fund  was 
protected  in  the  right  of  Mr.  Barnett,  the  Indian? 

Doctor  Work.  Not  unusual.  It  was  his  duty  to  see  that  the  Indian 
and  his  funds  were  protected. 

Senator  Thomas.  And  would  it  have  been  unusual  foi-  Mr.  Burke 
U)  have  suggested  the  name  of  one  of  the  greatest  lawyers  in  the 
world  to  be  employed  to  protect  that  trust  if  he  could  be  secured. 

Dodoi-  A\'oRK.  1  think  perhaps  he  Avould  have  the  right  to  make 
the  suggestion,  just  as  he  would  have  the  right  to  employ  the  ablest 
lawyer  he  could  lind  for  that  purpose. 

Senatoi-  Thomas.  Was  it  not  his  pur|)ose  to  be  interesteil  all  of  the 
time,  every  hour  in  the  day,  to  see  to  it  that  this  trust  was  protected 
in  the  lumic  of  and  in  the  intercut  of  .Jackson  Barnett  in  every  way 
possible. 

D(Mtoi-  \\'<»i{K.  Absolutely,  for  as  you  see,  if  the  money  had  been 
turned  over  to  dacUsoii  Barnett  without  any  guardianship  over  it,  of 
course,  we  know  from  expcrienc*'  what  would  become  of  that  money. 

Senator  'J'momas.  The  record  in  this  case  shows  what  has  Ix'come  of 
a  good  part  of  it. 
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Senator  Wiieelkk.  U'he  ivcord  ^lu>\vs  wliat  has  become  of  a  ;j:reat 
many  things. 

Doctor  Work.  I  notice  that  the  Indian  trihes  tiiat  have  the  greatest 
wealth  receive  the  jrreatest  attention  from  many  people,  and  those 
who  have  no  {)roperty  hack  of  thcin  receive  less  attention.  There  is 
no  difliciilty  in  hndina'  a  «rnardian  for  some  Indian  who  becomes 
suddenly  rich. 

Senator  Thomas.  That  is  the  whole  incentive  and  interest  in  this 
case. 

Doctor  Work.  It  is  a  struggle  in  the  department  and  in  the  Indian 
Bureau  to  protect  the  funds  belon«ring  to  Indians  from  tho.se  who 
would  <j:et  it  away  from  them. 

Senator  Pine.  Doctor  Work,  in  that  question  my  colleague  assumes 
that  Mr.  Burke  is  the  guardian  of  that  Indian.  I  think  the  courts 
decided  in  this  case  that  Mr.  Burke  is  not  the  guardian  in  the  sense 
that  he  can  distribute  that  Indian's  property. 

Doctor  Work.  Just  the  guardian  for  his  property?  But  not  for 
its  distiibuti(m.  It  is  admitted  that  he  is  the  guardian  for  the  money 
of  the  Indians,  is  he  not? 

Senator  Pine.  I  think  not. 

Doctor  Work.  Does  not  the  court  so  hold? 

Senator  Wheei.kr.  I  think  it  holds  that  he  is  the  guardian  of  the 
money. 

Doctor  Work.  The  guardian  of  the  money,  and,  of  course,  that 
is  the  interesting  thing  about  the  Indian  that  inti-igiies  so  many 
people. 

Senator  Wheeler.  And  of  course  the  thing  that  I  have  been 
interested  in  in  this  case  only  in  an  impersonal  way  is  the  fact  that 
here  is  an  estate  of  $1,100,000.  and  here  is  this  woman  who  comes 
along  and  steals  the  Indian,  and  takes  him  out  and  marries  him 
and  goes  up  to  the  department  and  shortly  after  her  marriage  she 
gets  approximately  $300,000.  roughly,  turned  over  to  her  in  cash, 
and  some  more  turned  into  the  bank  as  a  trust,  to  be  given  to  her 
on  Jackson  Barnett's  death.  We  feel  confident  that  the  Secretary 
of  the  Interior,  if  he  had  investigated  these  facts  under  which  this 
marriage  was  obtained,  would  never  have  approved  of  it  in  the  first 
instance,  and  some  of  us  feel  that  it  was  the  duty  of  the  department 
to  stop  that  sort  of  proceeding  against  rich  incompetent  Indians. 

Doctor  Work.  Of  course  it  is  believed  that  the  approval  of  no  one 
was  sought  after  the  marriage  and  the  Secretary  of  the  Interior 
would  hardly  undertake  to  say  that  a  woman  had  kidnapped  a  man 
and  carried  him  to  another  State,  and  was  of  a  certain  character. 
He  would  hesitate  to  sav  that.  That  would  be  actionable,  wouldn't 
it? 

Senator  Wheeler.  I  do  not  think  it  w'as.  under  the  circumstances. 
1  do  not  think,  if  you  had  read  the  record  in  your  department  as 
to  the  facts  and  circumstances,  that  you  would  have  felt  the  slightest 
hesitancy  about  making  the  statement,  nor  would  you  havi;  feared 
any  action  that  might  have  resulted  therefrom. 

Doctor  Work.  I  did  say  this — I  don't  know  whether  it  is  true 
or  not,  but  being  under  oath  I  will  have  to  protect  it  that  way — 
that  the  Indian  Bureau  did  try  to  annul  the  mairiage.  The  mar- 
riage was  had  without  any  consultation,  and  of  course  before  my 
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time.  Tlie  Indian  liuiTiiii  did  tiv  to  annul  the  inarriap-  l»ui  tlu'V 
were  not  al)Ie  to  do  it. 

Senator  Whkkler.  What  stops  did  they  lake  with  reference  to 
that '(     I  would  be  interest<»d  to  know. 

Doctor  WoKK.  I  do  not  know. 

Senator  Wheklkh.  I  think  the  connnittee  wouhl  l»e  extremely 
interested  to  know  what,  if  any.  action  was  taken. 

Doctor  Work.  Some  one  connected  witii  the  i)ureau  no  doubt 
couhl  tell  us.  but  I  do  not  have  the  information. 

Senator  Thomas.  Is  it  the  policy  of  thf  bnrt;iii  to  >ii|ifi\  i-t-  thi- 
marriage  of  Indians? 

Doctor  WoKK.  No:  I  do  not  think  .--o. 

Senator  Wheeler.  It  .should  be  the  policy  to  protect  the  money 
ajjfainst  dishonest  per.sons  seekin<r  to  .steal  it. 

Doctor  Work.  Exactly  so,  and  those  people  who  undertake  to 
steal  the  Indian's  money — I  would  not  say  "  steal."  but  I  would 
.say  <ret,  acquire,  or  abstract,  maybe  in  a  lejial  way — are  a]>))arently 
numerous. 

Senator  Wheeler.  I  am  satisfied  of  that. 

Senator  Pine.  If  the  department  is  the  j^uardian  of  an  incom- 
petent Indian,  it  would  be  the  duty  of  tin-  department  to  protect 
him  in  such  a  marria<re.  would  it  not  ( 

Doctor  Work.  Before  or  after  the  fact  ( 

Senator  Pink.  At  any  time. 

Doctor  Work.  Before  the  fac  t  1  would  assume  that  they  did  not 
know  about  it,  but  if  they  souiiht  to  annul  the  marriajre  afterward, 
that  would  indicate  that  they  were  interested  in  protect in«r  the 
money.  But  I  a^ik,  for  information,  has  the  rtnal  decision  of  the 
court  been  that  the  Commissioner  of  Indian  Affairs  is  the  jruardian 
of  Jackson  Barnett's  money? 

Senator  Pine.  My  understanding  is  that  the  decision  is  that  he  is 
not  the  <ruardian  in  the  sense  thai  he  has  the  [)ower  to  ilissjxise 
of  tlie  property  of  Jackson  Bai'nett. 

Doctor  Work.  Then  he  can  protect  it,  oi-  deposit  it.  but  he  lias  not 
the  power  to  invest  it  or  use  it  for  the  maintenance  of  Jackson 
liarnett.     Is  that  true? 

Senator  Pine.  It  is  only  by  inference  that  he  covers  the  jx>int.  but 
it  is  to  be  inferred  that  Jackson  Barnett  must  have  a  «ruardian  other 
than  the  Department  of  the  Interior. 

Doctor  WoiJK.   Does  the  court  so  rule? 

Senaloi'  Pink.  That  is  to  be  inferred  from  the  decision. 

Doctor  Work.  1  may  not  have  any  rijrht  to  ask  these  questions,  but 
I  do  not  know. 

Senator  Pink.  He  states  specifically,  as  1  umlerstand  it.  that  the 
Secretary  of  the  Interior  can  not  convey  title  to  .lackson  Barnett's 
property,  and  if  Jackson  Barnett  is  inctiinpetent,  he  can  not  convey 
title  to  his  property.  Therefore,  by  inference,  we  reach  the  conclu- 
sion that  the  only  way  to  convey  title  to  Jackson  Barnett's  property 
is  to  have  a  ^niardian  projierly  appointed  in  tlie  State  of  Oklahonui, 

Doctor  Work.  Independent  of  the  Commissioner  t)f  Indian 
Affairs? 

Senator  Pink.  And  independent  of  the  Secretary  of  the  Interior, 
eidicr  one  or  both. 
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Senator  Wiieelmj.  Tlie  romt  would  seem  (o  tliink  in  this  case  that 
the  only  way  that  the  money  could  be  jiiven  away  would  be  tiiat  it 
should  emanate  fioui  a  comi)etent  Indian,  tmd  when  (he  Indian  is 
not  competent,  he  has  not  any  power  thou  to  <rive  away  the  money. 
That  is  the  iu)Idin«r  of  the  court  in  the  Jackson  Barnett  case. 

Doctor  WoHK.  Throuiih  all  this  has  any  court  decided  whether 
the  Indian  Commissioner  has  a  right  to  give  him  living  expenses 
or  whether  he  must  have  a  local  guardian  appointed  to  do  that 
thing? 

Senator  Wheeler.  I  do  not  think  this  case  decides  that.  It  holds 
that  he  shall  not  be  able  to  give  aw^ay  his  money  unless  he  is  com- 
petent, even  on  tlie  approval  of  the  secretary. 

Doctor  Work.  What  has  been  th(>  final  decision  i'  Has  he  l)een 
declared  incompetent  by  tlie  court? 

Senator  Wheeler.  Ves. 

Doctor  WoKK.  By  the  highest  court? 

Senator  Wheeler.  Yes.  The  decision  of  Judge  Knox  was — and 
that  has  been  affirmed  by  the  other  court — he  said  that  precedent 
will  again  be  followed,  as  the  funds  of  an  incomi)etent  Indian  are 
necessarily  diminished  through  the  payment  of  compensation  to 
persons  who  put  forth  successful  efforts  in  the  maintenance  of  rights 
which  never  should  liave  been  invaded,  particularly  when  they  were 
under  the  protection  of  a  department  of  the  Government.  In  this 
connection  he  says,  however,  it  is  but  fair  to  note  that  the  sordid- 
ness  of  the  story  which  narrates  the  facts  of  the  studied  attempt 
that  was  made  to  dissipate  the  wealth  of  Jackson  Barnett,  is  some- 
what relieved  by  the  attitude  assumed  by  the  Department  of  Justice 
when  it  became  aware  of  what  had  taken  place,  and  when  the  de- 
])artment  went  to  Barnett's  relief,  it  did  so  right  valiantly,  and  is 
entitled  to  credit  for  what  it  helped  accomplish. 

Senator  Pine.  And  he  refers  to  the  Department  of  Justice  there. 

Doctor  Work.  The  Department  of  Justice  is  theoretically  the  at- 
torney for  the  Department  of  the  Interior. 

Senator  Pine.  He  specifically  states  tliat  the  Department  of  the 
Interior  took  the  other  side  of  the  case. 

Doctor  Work.  You  lawyers  disagree  on  opinions.  I  have  dis- 
<overed. 

Senator  Wheeler.  He  goes  on  further  to  say  that  had  it  not  been 
for  what  iiappened  here,  it  might  well  have  come  to  be  an  accepted 
fact  that  the  supposed  conservation  of  the  property  of  the  Indian 
wards  of  the  Government  might,  under  certain  circumstances,  be 
little  more  than  a  mere  device  by  which  such  property  could  be  effec- 
tively and  irretrievably  dissipated  at  the  behest  of  whomsoever 
could  succeed  in  procuring  an  mcompetent  Indian  to  affix  his  thumb 
print  to  a  deed  of  gift. 

Doctor  Work.  I  p  to  the  time  these  bequests  were  math'  it  was  not 
determined  that  Jackson  Bann>tt  was  an  incompetent,  was  it  ( 

Senator  Wheeler.  Yes:  it  had  been  determined,  I  think,  my  rec- 
ollection of  the  facts  is.  by  proceeilings  in  other  jurisdictions,  and 
for  that  reason  guardians  weie  a[)pointed  for  him.  The  court  fur- 
ther goes  on  to  say  that  even  now.  the  Department  of  the  Interior, 
which  is  largely,  if  not  wholly,  responsible  for  the  attempt  that  was 
made  to  dissipate  the  money  of  Bainett,  insists  that  this  couit  is 
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without  power  to  compensate  the  men  wlio  prevented  that  attempt 
from  bein<r  an  accomplished  fact.  The  record  of  this  case,  as  made 
in  testimony,  and  as  contained  in  the  affidavits  filed  in  sujjport  of 
and  in  opposition  to  the  |)('ndin«r  motion,  clearly  indicates  tlnit  the 
Department  of  tin*  Interior  opposed  the  cH'oit  to  recover  Harnett's 
money,  and  that  it  is  not  oveily  enthu-iastic  over  the  oiit<ome  of  that 
effort.  In  other  woids.  it  holds  tiiat  the  department  itself  woi^  re- 
sponsible for  the  dissipation  of  the  funds. 

Doctoi-  Work.  My  interest  in  the  whole  case  was  that  the  matter 
be  thoroufrhly  investitjated  and  the  facts  determined,  and  that  the 
department  i)e  advised  of  what  its  rights  were  in  the  matter,  and 
if  the  money  had  been  dissipated  wronirfuUy,  we  wanted  it  back. 
Those  were  the  f^overnin<r  motives  so  far  as  I  was  concernt»d. 

Senator  Thomas.  During;  this  hearinjr  it  has  been  sujrfjested  at 
numerous  times  that  Mr.  liarnett  was  kidnapped  and  married.  The 
evidence  discloses  that  he  knew  his  present  wife  some  weeks  before 
the  marriage  took  place.  The  evidence  discloses  that  he  went  with 
lier  or  took  hei-  to  Kansas  and  at  that  place  a  marriage  ceremony 
was  performed.  At  a  later  day,  the  evidence  shows  that  he  took  his 
wife  to  Missouii  and  married  her  again.  The  evidence  discloses 
that  from  that  time  until  this  they  have  lived  together  ha|)pily  ami 
no  complaint  from  anj'  source  has  been  made.  I  desire  to  ask  thi^ 
question 

Senator  Whkki.kk.  Fir.st  of  all,  let  me  interrupt  by  saying  tliat  if 
you  are  quoting,  suppo.sedly,  from  the  testimony  in  this  case,  there 
is  no  such  testimony  on  which  you  could  base  such  an  assumption. 

Senator  Thomas.  I  take  issue  with  that  statement.  Is  that  class 
of  marriage  unusual  in  America,  eVv'u  among  white  peopled 

Doctor  Work.  Oli,  we  all  know  that  men  of  almost  any  color 
sometimes  stand  around  waiting  to  be  kidnajiped. 

Senator  Thomas.  Just  one  other  (pieslion.  Senator  Wheeler  ju>-t 
stated  that  this  case  has  been  passed  on  by  Judge  Knox  and  the 
courts.  Probabl}'  you  are  not  aware  of  what  has  been  done  by  the 
courts. 

Doctor  Work.  I  aui  not. 

Senator  Thomas.  I  desire  to  make  the  statement  that  it  has  not 
been  passed  on  by  the  courts.  It  has  been  passeil  on  by  the  circuit 
but  not  by  the  8uj)reme  Court,  and  I  am  advised  that  an  appeal  is 
pending  or  that  steps  are  i)eing  taken  to  a|)peal  the  ease  to  the  Sii- 
j)reme  Coui  t. 

The  Chaik.man.   Vou  mean  llie  .New   \'ork  ea.-e  ^ 

Senator  Thomas.  Yes. 

Doctor  Work.  That  is  the  jjoint.  1  wanted  to  develop  wheilier  a 
final  decision  had  be<'n  had  in  the  last  court,  and  as  to  whether  or 
not  the  Coniniissioner  of  Indiiin  All!iir>  would  be  the  guardian  <d* 
him  and  his  funds. 

Seruilor  Tiio.mas.   1  thiniv  that  is  a  mooted  <|Ueslion. 

Senator  Whki;i,kr.  I  certaiidy  understood  sonn'  witness  (c  >;iy  that 
the  circuit  court  of  appeals  hatl  aflirnied  the  decision  of  .Fudge  Kno.x. 
and  that  certiorari  had  lu'en  applied  for  to  the  Supreme  Coujt  and 
liad  been  denied. 

Mr.  MrrcHKi.L.  'I'lu-  circuit  court  of  appeids  aHiinied  the  d«'ii-«ion. 
but  not  on  the  ground  that  Judge  Knox  finds.  It  had  nothing  to  do 
with  the  nieiits.     They  held  (hat  the  uppeal  was  defective. 
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Senator  Wheeler.  So  that  the  decision  of  Judge  Knox  is  final  ? 

]\rr.  Mitchell.  It  is  final ;  but  tlie  questions  that  ho  passe<l  on  as 
to  the  rifjhts  of  the  Indians  wcM-e  never  reviewed  by  the  circuit  court 
of  appeals. 

Senator  WheeijiIR.  But  Judf!;c  Knox's  decision  is  the  final  deter- 
mination by  the  court. 

Mr,  Mitchell.  That  is  right.  It  is  the  final  judgment  in  that 
case,  and  that  part  of  the  controversy  is  over  for  good. 

Senator  Wheeler.  That  is  what  I  underst(X)d. 

Mr.  Mitchell.  I  did  not  mean  to  give  the  impression  yesterday 
that  the  circuit  court  of  appeals  had  ever  gone  into  the  merits  of  the 
case. 

Senator  Wheeler.  I  did  not  so  understand  it:  and  wlien  1  said 
they  had  affirmed  a  decision  1  meant  as  a  lawyer  when  si)eaking  of 
affirming  tiie  decision.  We  do  not  speak  of  it  as  affirming  it  on  all 
points,  but  that  it  is  final. 

Senator  Thomas.  Mi-.  Mitchell,  is  it  not  a  fact  that  the  final  deci- 
sion of  Judge  Knox  is  in  direct  conflict  Avith  ,hidge  Pollock  and  the 
other  judge  on  practically  the  same  subject? 

Mr.  MiTciiEi-L.  I  have  not  studied  Judge  Pollock's  decision  care- 
fully enough  to  be  able  to  say  about  that.  My  impression  is  that  it 
is  not  very  definite — that  there  is  some  conflict;  in  other  words,  that 
Judge  Pollock  had  some  ditlerent  opinions  about  the  powers  of  the 
Interior  Department  from  what  Judge  Knox  did. 

Senator  Pine.  Did  they  ever  try  the  case?  They  never  have  gotten 
to  the  point  of  actually  deciding  the  question  that  Judge  Knox 
finally  passed  on.  The  cases  are  pending  there  now,  on  amended 
bills.  The  pleadings  w'ere  defective.  They  are  pending  now^  on 
amended  bills  with  motions  and  demurrers  and  that  sort  of  technical 
procedure. 

Senator  Wheeler.  That  was  my  understanding.  I  think  that 
is  all. 

The  Chairman.  That  will  be  all,  Doctor  Work. 

TESTIMONY  OF  JOHN  G.  SARGENT,  ATTORNEY  GENERAL  OF  THE 

UNITED  STATES 

(The  witness  was  sworn  by  the  c-liairman.) 

Senator  Wheeler.  Mr.  Attorney  General,  I  ask  for  the  purposes 
of  the  record,  j'^ou  are  the  Attorney  General  of  the  United  States? 

Mr,  Sargent.  All  right,  sir;  I  am  just  now.  I  will  not  be  much 
longer. 

Senator  Whe:eler.  There  has  been  some  testimony  offered  in  ref- 
erence to  this  Jackson  Barnett  case,  with  reference  to  its  being 
stayed  by  you  at  the  re(iuest  of  Secretai-y  Work,  and  for  the  pui- 
poses  of  the  record  we  wanted  to  clear  up  just  exactly  how  the  nuitter 
happened  and  how  it  was  stayed,  and  1  wanted  to  ask  you  i)ar- 
ticularly  whether  or  not  j'ou  had  had  any  consultation  with  ^Ir, 
Parmenter  with  reference  to  the  staying  of  this  case? 

Mr.  Sargent,  Well,  I  do  not  remember  that  I  had.  When  this 
matter  came  up  I  was  not  here,  and  1  do  not  remember  any  conver- 
sations since  then  about  it.  There  may  have  been:  I  do  not  know. 
We  talked  about  this  case  a  great  many  times,  one  time  and  another. 
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Senator  Wheelek.  You  have  discussed  the  case  from  time  to  time 
with  Mr.  ParnienttT? 

Mr.  Sarcknt.  Oh.  yes;  a  great  many  times. 

Senator  AViikkleh.  I  tliink  his  testimony,  if  I  recall  his  tes- 
timony of  yesterday,  was  to  the  effect  that  he  discussed  it  on  one  oc- 
casion. l)oth  tile  civil  and  criiiiinal  ends  of  it.  antl  you  told  him  to 
go  ahead  and  proceed  with  it. 

Mr.  Sakoent.  Certainly;  at  that  particular  time.  There  was  .some 
question;  he  wanted  me  to  pass  on  his  pleadiuL's  at  one  time,  and  I 
told  him,  in  substance,  that  I  could  not  tell  him  what  he  should  plead 
and  what  he  should  not  plead;  that  he  should  <ro  alon<r  and  take  the 
•case. 

Senator  Wheeler.  After  the  i)roceedin':s  were  .started  in  New 
York,  then  it  seems  that  one  of  the  attornevs  for  the  department 
appeared  in  court  and  asked  the  court  to  strike  out  certain  portions 
of  the  complaint  char<^in<r  fraud  on  the  j^art  of  the  Commissioner 
of  Indian  Affairs,  and  stating  to  the  court  at  that  time  that  it  was 
done  by  reason  of  the  fact  that  the  Department  of  Justice  directed 
that  it  should  be  done.  Now,  did  you  have  any  knowledge  of  that 
being  done,  yourself? 

Mr.  Sargent.  I  do  not  think  I  had  any  knowledge  of  this  i)ar- 
ticular  incident  that  you  speak  of,  but  I  had  knowledge  of  the  general 
matter,  and  di-scussed  it  with  Mr.  Parmenter. 

Senator  Wheeler.  Did  you  suggest  to  Parmenter  at  any  time  that 
they  should  strike  out  of  the  pleadings  anything  charging  fraud 
against  the  Commissioner  of  Indian  Affairs? 

Mr.  Sargent.  Not  exactly  in  those  words. 

Senator  Wheeler.  In  substance,  did  you? 

Mr.  Sar<;ent.  No,  not  in  substance,  anything  like  that.  I  dis- 
cussed with  Mv.  Pai'uienter  a  good  many  times  the  question  of 
whc'iier  there  was  evidence  to  support  such  allegations,  and  I  told 
him  that  unless  they  were  supported  by  evidence,  he  slu)uld  not  make 
them,  and  he  told  me  at  some  time  that  on  examination  he  felt  that 
they  did  not  have  direct  evidence  to  support  them,  but  he  thought 
they  were  supjjorted  by  inference,  but  he  agreed  that  there  was  no 
direct  evidence;  and  what  I  said  to  him  was  that  unless  they  had 
direct  evidence  to  supijoit  them,  they  ought  not  to  be  made;  and  as 
the  result  of  that  I  su|)po.se  this  action  was  taken. 

Senatoi-  Wheeler.  Do  you  recall  when  that  conversation  was  with 
Mr.  Parmenter? 

Mr.  Sargent.  When  ( 

Senator  Wheeler.  Yes. 

Mr.  Sar<!ent.  No:  I  could  not  say. 

Senatoi-  Wheeler.  AVas  that  befoic  that  ijortion  was  stricken  out 
of  the  comjilaint  in  New  York? 

Mr.  Sai{<;ent.   I  do  not  nndeislaiul  that   it   was  stricken  out. 

Senator  AVheeler.  Yes;  the  ])ortion.  as  I  n'call.  charging  fraud 
against  the  Commissioner  of  Indian  Affairs  was  stricken  out. 

Mr.  Sar(sent.  If  that  was  tlone,  it  was  conti'ary  to  my  understand- 
ing of  what  was  done.  As  I  underst(K)d  from  Parmenter,  what  was 
done  was  that  the  matter  was  left  standing  in  the  bill,  just  as  it  was, 
but  the  court  was  notified  that  there  would  not  be  reliance  placed 
on  tho.se  allegations  in  determining  the  issues  in  the  ca.so.  Whi'tlier 
that  is  the  way  they  did  it  or  not  I  do  not  know. 
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Senator  Wiieeler.  I  do  not  know,  but  I  gathered  that  from  the 
evidence. 

Mr.  Sargent.  Is  Mr.  Parmenter  here? 

Senator  Pine.  The  stipulation  that  was  filed  in  the  court  was 
read  into  our  record. 

Mr.  Sargent.  What  did  that  say? 

Senator  Pike.  They  struck  out  the  "allegations  from  the  bill. 

Senator  Wheelek.  That  was  my  recollection. 

Mr.  Sargent.  That  was  not  the  way  that  I  understood  it. 

Senator  La  Follette.  My  recollection  is  that  Mr.  Sclby  testified 
that  Avhen  he  Avas  in  New  York  prior  to  this  case  going  to  trial,  Mr. 
Crawford,  an  assistant  of  Mr.  Emory  Buckner,  informed  him  that  he 
had  been  telephoned  to  by  a  Mr.  Barse  in  the  Department  of  Justice, 
instructing  him  to  a\  ithdraw  the  charges  of  fraud  against  any  officials 
of  the  Government  in  the  pleadings,  and  that  it  was  upon  that  that 
Mr.  Crawford  did  later  make  that  motion  in  court. 

Mr.  Sargent.  I  do  not  know  how  they  did  it.  I  have  stated  to 
you  my  view  of  what  ought  to  be,  and  whether  they  did  it  by  striking 
out  or  by  giving  the  court  notice  that  they  did  not  rely  (m  it,  I  do  not 
know. 

Senator  Thomas.  The  effect  would  be  the  same. 

Mr.  Sargent.  The  effect,  so  far  as  the  case  was  concerned,  would 
be  the  same.  Will  you  excuse  me  just  a  minute?  [Examining 
photostat.] 

Mr.  Mitchell.  Senator  La  Follette,  do  you  remember  the  date  of 
the  stipulation;  when  it  was  filed? 

Senator  La  Follette.  I  do  not  remember,  but  I  think  it  was  the 
27th  of  Xovember,  1928. 

Senator  Wheeler.  As  I  recall  the  testimony  of  Mr.  Selby.  he 
stated  that  the  whole  matter  was  a  surprise  to  him,  and  that  had  he 
been  advised  in  the  matter  himself  he  would  never  have  consented 
to  the  action  taken  by  the  Department  of  Justice,  because  he  felt 
that  they  had  evidence  to  sustain  the  charges  of  fraud,  and  that 
instead  of  getting  in  direct  communication  with  him — your  office 
getting  in  direct  communication  Avith  him — a  telephone  conversation 
was  directed  to  Mr.  Crawford,  who  was  an  assistant,  and  it  was 
upon  that  telephonic  conmiunication  to  Mr.  Crawford  that  this  por- 
tion was  stricken  out  of  the  complaint.  Do  vou  know  who  telephoned 
to  Mr.  Crawford?  .      "'   .  . 

Mr.  Sargent.  T  have  not  any  recollection  of  knowing  about  that. 

Senator  Wheeler.  Did  you  ever  instruct  Mv.  Barse,  who  was  then 
in  the  Attorney  Generars  office,  to  telephone  Mr.  Crawford  and  direct 
them  to  strike  out  that  portion  of  the  complaint? 

Mr.  Sargent.  As  I  .say,  I  have  not  any  recollection  about  it.  My 
recollection  of  these  things  was  of  my  talks  witli  ^Vfr.  Parmenter. 
He  is  the  man  that  I  deal  with;  and  occasionally,  in  some  of  the 
considerations  of  this  matter,  he  brought  in  his  assistants.  I  remem- 
ber talking  with  Mr.  Selby.  I  do  not  remeuiber  any  occasion  when 
Mr.  Barse  was  present,  but  lie  may  have  been :  I  could  not  say. 

Senator  Wheeler.  Yes.  Did  you  talk  with  Mr.  Parmenter  about 
the  criminal  end  of  this  case,  and  about  a  criminal  prosecution? 

Mr.  Sargent.  I  knew  that  he  was  pi-oposing  to  have  such  charges 
made. 
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Senator  Wheelf!k.  Do  you  know  about  how  long  Ijefore  it  was 
finally  stayed,  he  had  a  talk  with  you  concerning  the  matter? 

Mr.  Saroent.  I  coidd  not  tell  you,  sir,  I  suppose  we  conferred 
about  it  from  time  to  time.  T  was  away  on  my  vacation.  How  near 
it  was  to  that  I  could  not  say. 

Senator  Whkki.kr.  I  do  not  .say  e.xactly:  I  mean  approximately. 

Mr.  Sakoent.  Xo:  I  could  not  tell  you  even  approximately. 

Senator  AVheei.er.  Do  you  recall  a  conversation  which  you  had 
with  Mr.  Parmenter  and  Mr.  Luhrinj;  when  they  called  at  your 
office  and  he  stated  in  substance  to  you : 

Wo  are  of  thf  opinion  that  if  this  evidence  in  ihe  cn^e  is  fnirly  snhmitt<Hl 
to  a  frrand  jury,  the  irrand  jury  will  return  nn  indictment  against  Mrs.  Barnett, 
Harold  C.  MoGutrin.  M.  li.  M"tt.  Charles  II.  Burke,  and  Aniasa  .7.  Ward. 

And  that  Mr.  Parmenter  further  said  to  you: 

It  is  further  our  opinion  that  the  evidence,  if  properly  submitted  to  a  petit 
jury  and  tried  out  as  it  should  be  before  that  jury,  would  result  in  that  jury 
returnirip  a  verdict  of  pruilty  aprainst  those  men. 

Do  you  recollect  that  statement  l)eino:  made  to  you? 

Mr.  Sargent.  No:  I  do  not  rocollcct  tliat  statement,  if  you  put 
it  just  like  that,  but  I  do  know  that  Mr.  Parmenter  was  convinced 
there  was  a  case  based  on  evidence,  and  because  of  the  fact  that  Mr. 
Luhiincr  was  in  charj2;e  of  the  criminal  division — that  is  his  work — I 
told  him  that  ho  should  communicate  with  Mr.  Luhrinj;  and  satisfy 
him  in  the  matter,  and  take  sudi  action  as  Mr.  Luhrin<^  consented  to. 

Senator  Wheeler.  Yes. 

Mr.  Sarcext.  And  I  think  they  did  come  to  the  office  at  some  time. 

Senator  Wheeler.  Yes;  he  states  further 

Mr.  Sargent.  Mr.  Parmenter  at  that  time  .stated — I  liavo  not  a 
distinct  recollection  of  it,  but  because  I  know  that  is  his  opinion,  I 
think  he  probably  stated — tliat  he  thoufjlit  he  had  a  case;  and  he 
understood  that  he  could  not  jro  ahead  with  criminal  pro.secutions 
without  consullinir  with  Mr.  Luhrinjr  about  the  matter,  becau.se  Mr. 
I.uhrin<r  had  char<;e  of  those  tliinjjs. 

Senator  Pine.  When  Mr.  Parmenter  and  Mr.  Luhrinfr  were  in 
your  office,  did  you  undeistand  that  they  agreed  that  the.se  criminal 
char<;es  could  be  supported  in  court? 

Mr.  Sarc;ent.  I  do  not  remember  any  dissent  about  it.  T  do  not 
know  that  T  remember  liearinir  them  say,  "  We  are  both  agreed  on 
that  sul)ject,"  because  T  did  not  put  it  that  way.  I  said  to  them — I 
said  to  Mr.  Parmenter  tlu>t  he  nnist  get  ^^r.  I.uhring's  as.>;ent  and 
coofx'ration  in  the  mattci':  bccau.se  in  my  work  1  have  tried  to  not 
have  one  division  going  ahead  witli  something  that  was  another 
division's  work,  without  their  cooperation. 

Senator  Pine.  Put  as  I  understand  il.  Mr.  Luhriiig  was  present 
at  the  tiuie  and  did  not  di.-^sent. 

Mr.  Saimjent.  I  would  not  say  at  that  time,  but  h<>  has  \)oou  present 
at  such  interviews,  and  T  do  not  !-ememi)ei-  his  dissenting  or  finally 
assenting,  either  way.  Put  I  assume  that  they  did  not  go  alnaij 
with  their  preparations  witliout  Mr.  T>iihiiug's  approval.  1  presume 
that  is  so. 

Senator  Wheeler,  ^'e.s.  He  states  further  that  you  then  tunied  to 
Mr.  Parmenter  and  said,  "Have  you  made  any  memorandum  (  ''  He 
said,   "1    have   downstairs    a    memorandum  'of   approximately    149 
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pages."     He  says  you  then  .said.  ''  I  wish  you   woiihl  submit    (hut 
nieiiioranduni  to  me."' 

I  read  further  from  page  406.  from  the  transcript  of  the  testimony 
of  Mr.  Parmenter  as  follows :  * 

He  turued  1o  General  I^uluiiig  ami  said,  "Mr.  l.uiiriiiK.  hav<'  you  1«'<mi  iido 
rhis  matter?"  Mr.  Luluiji>i  said  that  he  had  iu)t  heeii  into  it  so  fully  as  1 
had,  and  that  he  had  gone  over  it  some.  Then  the  Attorney  General  asked  mo 
to  suhmit  that  memorandtnn  ha<k  to  him,  and  I  submitted  if  hack  to  him. 

Senator  L.\  Follette.  You  have  not  had  any  further  conversation  with  him 
since  you  submitted  the  memorandum? 

Mr.  pAu.MKN'ncK.  Ye.s. 

Senator  Wheemcr.  How  long  aRo  was  tliat? 

Mr.  Parmlnter.  February.  Ifi'JT,  as  I  rpoolle<'l. 

Seimtor  La  Foli.ette.  You   liave  had  further  conversation   with   him'.' 

Mr.  I'akmenter.  Before  tliis  errand  jury  was  called  I  had  a  Ion;:  conference 
with  him,  and  the  sum  and  substance  and  <'oiiilusion  of  that  conference  was, 
he  said  to  me,  "When  you  take  this  case,  take  it  ju.st  like  any  other  Assistant 
Attorney  (Jencral  would  take  it.  and  you  handle  it,  and  you  go  ahead  with  it." 
I  did  it. 

He  called  me  back  the  next  diiy  w  the  next  afternoon — after  that,  anyhow — 
and  he  said  to  me,  "Of  course  when  you  are  going  ahead  with  it  you  consult 
or  cooperate  with  Assistant  Attorney  General  Lnhring." 

Mr,  Sak(;ent.  Well,  that  is  the  sub^taucr  of  what  I  hav(!  said. 
Senator  Wiieei-ek  [continiiino;  reading]  : 

I  said,  "Yes;  I  have  been  doing  that  all  the  time,  and  there  is  the  utmost 
harmony  between  his  division  and  mine  in  regard  to  this  matter." 

Yon  recollect  the  substance  of  those  conversations? 

Mr.  Sargent.  That  is  pretty  near  the  way  that  I  have  told  you  my 
recollection  of  it. 

Senator  Wheeler.  Yes.  You  then  had  a  communication,  Avhile 
you  were  on  yoiu'  vacation,  of  a  telegram  from  Mr.  Work,  asking 
that  the  matter  be  staj^ed  ? 

Mr.  Sargent.  Well.  I  had.  it  seems  to  me,  soiih>  fr(»m  Mr.  Work 
and  some  from  Mr,  Burke,  both. 

Senator  Wheeler.  Tliat  was  in  June  of  this  year,  was  it  not  ^ 

Mr,  Sargent.  I  went  away  about  the  middle  of  J\me.  T  do  not 
know. 

Senator  Wheeleu.  About  the  middle  of  June.  You  then  sug- 
gested, did  you  not,  that  the  ca.se  be  stayed? 

Mr.  Sargent.  I  do  not  think  so. 

Senator  Wheeler.  Ju.st  what  di<l  you  do  in  coiiTU'ctiou  with  the 
matter  ? 

Mr.  Sargent.  I  wrote  a  letter  to  the  Solicitor  Genertd — then  Act- 
ing Attorney  General — which  speaks'foi-  itself,  as  I  take  it. 

Senator  Wheeler.  Did  you  have  any  furthei-  conversation  witli 
Mr.  Mitchell  or  witli  anybody  else  concerning  the  .staying  of  the 
<"ase,  outside  of  that  letter? 

Mr.  Sargent,  I  think  ^Ir.  Mitchell  wrote  back  to  me  something 
about  it. 

Senator  Wheeler,  I  mean  did  you  h^vc  any  telephone  conversaticm 
with  him  about  it? 

Mr.  Sar(;ent.  Not  that  I  remember. 

Senator  Wheeler.  I  may  be  wrong  about  it,  but  1  thought  that  it 
was  a  telephone  comnmnication. 

Mr.  Sargent.  Well,  maybe  I  did.  but  I  do  not  remember  it.  As  I 
remember,  I  asked  Mr.  Afitchell  to  take  the  matter  up  and  make  a 
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caivful  review  of  it  and  dispose  of  it  us  the  law  and  the  facts  re- 
quired. It  is  a  pretty  ihin<rerous  thing  to  say  what  is  in  a  letter 
without  having  \t  before  you.  T  am  just  giving  you  my  impression 
of  Avhat  1  did. 

Senator  Wheeler.  C)1i.  1  understand  tliai.  In  «mn'  of  the  corre- 
spondence appears  this  statement  to  Selby : 

Tlic*  Solicitor  G('rn'riii.  wlio  is  now  AcliiiK  AiiiTiify  (iiin'ial.  just  chIIihI  lue 
and  said  Attorney  (icncrai  iiad  called  him  ov«'r  tin*  tck'plionc  and  Uilici'U  with 
him  from  Vermont  and  sitid  that  he  iiad  some  communieatioiis  from  Set-retary 
of  the  Interior  with  reference  to  ^'innd  jury  itroeeedinjjs  that  he  was  forwarding 
for  ccMisideraUon  .if  Snjicitur  (Jeneral.  and  for  Solicitor  (ieiieral  to  make  st»nie 
Inquiries  with  reference  to  inatier  and  that  no  pr(K-eedin>o<  in  ca«.»  be  had  until 
after  Solicitor  General  had  intjuired  into  nnitter. 

Do  you  remember  such  a  conversation  as  that? 

Mr.  Saroent.  No;  I  do  not  remember  it;  but  it  would  be  a  natural 
precaution  for  me  to  make  sure  tliat  the  Solicitor  General  got  what 
I  sent  him.  and  that  it  was  receiving  consideration. 

Senator  Wiieei.ek.  Wliat  was  your  view  of  the  matter?  Was  your 
view  that  the  matter  should  be  held  up  and  that  they  should  not  go 
ahead  with  the.se  grand  jury  proceedings? 

Mr.  Sargent.  I  had  no  view  about  it,  because  I  simply  had  to  have 
it  inquired  into  and  the  whole  thing  reviewed.  Whether  that  would 
develop  into  holding  it  up  or  not  I  did  not  know. 

The  Chairmax.  You  did  that  at  the  reque.st  of  the  Secretary  of 
the  Interior? 

Mr.  Sargent.  And  Mr.  Burke,  too,  1  think. 

Senator  Wheeler.  A  copy  of  Mr.  Burke's  letter  is  here. 

Mr.  Sargent.  I  understood  there  was  prejudice,  and  I  did  not  feel 
that  I  could  overlook  a  thing  like  that  and  not  have  it  reviewed. 

Senator  Wheeler.  Had  you.  yourself,  any  feeling  that  there  was 
prejudice  on  the  part  of  eithei-  of  the  attorneys  handling  the  case? 

Mr.  Sargent.  No;  I  would  not  say  that  I  had  a  feeling  that  then* 
was  prejudice. 

Senator  Wheeler.   Vou  had  contidence  in  these  men? 

Mr.  Sargent.  I  had  confidence  in  these  men,  but  I  make  a  distinc- 
tion between  i)rejudice  and  zeal,  and  my  ex]>erience  is  that  a  great 
many  men  get 

Senator  Wheef.er.  Overzealous? 

Mr.  Sarcjent.  'J'o  working  on  it  case,  and  they  see  a  particular  point 
of  view,  iind  they  give  stiess  to  this  or  thtit  tiling,  and  they  get 
zealous,  and  there  are  a  great  numy  oue.stions  that  on  a  carefid  review 
even  the  men  themselves  see  that  they  have  given  too  much  strej^s 
and  too  much  meaning  to  one  thing  or  another. 

Senator  Wheeler.  You  felt  that  there  was  a  i)ossibility  that  these 
men  might  be  overzealous  in  the  matter? 

Mr.  SARiiKxr.  Tlier*'  was  something  in  that  cjise  -I  fi'lt  that  it 
ought  to  be  reviewed. 

Senator  Wheelek.  1  mean  aftei-  you  received  the  letteis  ftt»m 
Doctor  Work  and  Mr.  Burke 

Ml'.  SARiiKNT.  I  will  not  say  it  wa>.  a  possiljility.  but  I  ju-t  fell 
that  the  thing  ought  to  be  done,  that  is  all. 

Senator  Wheeler.  Hav«'  you  yourself  gone  into  ilic  case  any  >ince 
that  time? 

Mr.  Sarcjent.  No;  not  anything  more  than  to  inquire  a^  to  whiit 
progress  Mr.  Mitchell  was  making  in  the  review. 
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Senator  Wheelek.  And,  accordiiif;  to  Mr.  Mitchell's  statement  yes- 
(crday,  apparently  no  pro<^ress  has  been  made  since  that  time  by 
reason  of  his  other  duties  in  the  office^ 

Mr.  Saugent.  The  last  time  I  talked  with  him  he  had  not  been 
able  to  complete  his  work.    I  do  not  know  why. 

Senator  Wheeler.  You  arc  quite  familiar — are  you  familiar — 
with  the  facts  in  tiie  case  and  the  proceedings  leading  up  to  the 
givinfr  away  of  this  money  of  Jackson  Barnett? 

Mr.  Sargent.  That  is  a  pretty  difhcult  question  to  answer.  Senator. 
1  am  familiar  with  some  thin^cs  that  diilerent  [)ai-ties  .say  are  fact>. 

Senator  Wheeler.  I  mean 

Mr.  Sargent.  But  what  the  facts  are 


Senator  Wheeler.  I  mean,  what  purport  to  be  the  facts  as  they 
liave  been  presented  bj'  your  assistants  in  the  Attorney  General's 
oflfice? 

Mr.  Sargent.  Well,  yes;  but  there  are  facts  both  ways.  They  do 
not  undertake  to  present  only  facts  one  way.  They,  I  think,  are 
reasonable  men  and  state  wliatever  there  is  against  their  view  as 
they  see  it.  Of  course,  I  have  heard  a  great  deal  about  the  Barnett 
case  from  beginning  to  end.  There  were  long  considerations  and 
questions  of  law  and  questions  of  fact,  one  set  of  people  claiming 
one  way  and  another  tlie  other. 

Senator  Wheeler.  This  case  has  been  pending  in  the  department 
in  ditferent  forms  for  >()mething  like  three  years;  has  it  not^ 

Mr.  Sargent.  It  must  be  as  uuich  as  that.  I  should  suppose  more 
than  that. 

Senator  Whkei.kk.  I  think  it    is  more  than  that. 

Mr.  Sargent.  I  should  presume  so.  It  seems  to  me  there  must 
iuive  been  some  actions  pending  there  before  I  came,  but  I  do  not 
remember  the  exact  time. 

Senator  Wheeler.  From  your  statement  of  what  you  informed  the 
attorneys,  there  seems  to  bo  some  misunderstanding,  apparently,  be- 
cause I  find  on  July  31,  1928.  a  memorandum  for  William  D. 
Mitchell,  Acting  Attorney  General,  by  B.  M.  Parmenter,  in  which  he 
says  as  follows : 

With  reference  to  making  charges  of  corruption  or  fraud  in  the  civil  suits  in 
the  Jackson  Barnett  case  against  any  oflScial  of  the  United  States.  I  will  say 
that  in  all  pleadings  drawn  in  this  matter  in  civil  cases  within  the  last  two 
years  we  have  taken  especial  care  to  say  nothing  that  in  our  opinion  would 
reflect  injuriously  upon  any  Government  official  and  we  have  been  thus  careful 
because,  as  we  understand  the  instructions  given  by  the  Attorney  General, 
there  are  two  things  to  be  avoided : 

First.  That  nothing  shall  be  said  in  the  pleadings  that  will  adversely  or 
injuriously  reflect  upon  any  Government  oflScial. 

Second.  That  we  shall  not  charge  in  any  pleading  that  the  Secretary  of  the 
Interior,  who  approved  the  gifts  at  the  time  they  were  made,  acted  either  with- 
out authority  of  law  or  beyond  his  authority  or  capriciously,  or  words  of 
similar  import. 

If  I  am  in  any  wise  mistaken  about  this  phase,  advise  me. 

Did  you  give  any  instructions  to  any  of  your  assistants  to  the  effect 
that,  regardless  of  w^hat  the  facts  were,  nothing  should  be  said  in  the 
pleadings  that  would  adversely  or  injuriously  reflect  upon  any  Gov- 
ernment official? 

Mr.  Sargent.  I  would  not  think  so.    Let  me  see  that,  will  you? 

Senator  Wheeler.  Yes. 


1278     SUMVEY   OF   COXniTION'S   OF    IXMANS    IX    I'XITED  STATES 

Mr.  Sauuknt  (after  e.\iUiiinin<^  l)api'i).  1  ihinlc  I  have  staU'«l 
already  my  view  about  these  things,  but  it  tlocs  not  apply  to  Gov- 
ernment olHcials  alone,  but  to  others — to  anvbody.  I  do  not  think 
the  ( ir(nernment  ought  to  make  allegations  of  fraud  and  wrongdoing 
against  anybody  unless  they  have  substantial  evidence  to  back  it  up. 

Senator  Whkelkr.  I  agree  with  you. 

Mr.  Saimjknt.  That  has  been  my  attitude  about  the  matter. 

Senator  Wiieklkh.  I  regret  that  it  has  not  been  the  attitude  of  the 
Department  of  Justice  at  all  times. 

Mr.  Sargent  (after  examining  letter  just  read).  Well,  Senator.  I 
do  not  think  this  second  proposition  stated  here  states  what  Mr.  Par- 
menter  had  in  mind.    Is  Parmenter  the  man  that  wrote  this? 

Senator  A\'heeler.  Yes. 

Mr.  Sargent.  Because  that  is  not  the  basis  on  which  we  have  acted, 
in  such  actions  as  we  have  taken  in  court,  as  I  understand  it.  Will 
you  let  me  read  you  this? 

Senator  Wheeler.  Yes. 

Mr.  Sargent.  This  says  that  we  shall  not  charge  in  any  pleading 
that  the  Secretary  of  the  Interior  acted  either  without  authority  oi 
law  or  beyond  his  authoritj-.  Now,  that  is  the  whole  basis  of  what 
my  contention  and  my  view  in  this  case  is,  that  the  determinative 
question  was  whether  a  situation  existed  on  which  we  could  act. 

Senator  Wheeler.  That  is  one  phase  of  it ;  but  surely,  if  there  was 
evidence  of  fraud  on  the  part  of  .some  Government  official,  just  be- 
cause he  was  a  Government  official  you  certainly  would  not 

Mr.  Sargent.  Not  if  they  had  the  evidence  to  support  it;  and  that 
does  not  make  any  difference. 

Senator  Wheeler.  I  mean,  there  was  no  reason,  why  a  Govern- 
ment officiid,  if  there  was  evidence  to  support  such  a  charge,  should 
be  exempt,  any  more  than  a  private  individual^ 

Mr.  SARiiENT.  No.  sir;  and,  (»n  the  other  hand,  a  private  citizen 
should  not  be  attacked  by  the  Government  unless  there  is  good  evi- 
dence on  which  to  base  it. 

Senator  Wheei.er.  Certainly  not. 

The  ('HAHiMAN.  Are  there  any  further  questions? 

Senator  Wheeler.  Can  you  give  the  committee  any  idea  as  to 
when  the  Department  of  Justice  will  reach  a  conclusion  upon  this 
case,  as  to  whether  or  not  they  are  going  ahead  with  ci-iminal  pm- 
ceedings  or  whether  they  are  not  going  ahead  with  theni^ 

Mr.  Sargent.  I  can  not.  Senator.  1  can  only  refer  \«>n  to  tlif 
Solicitor  General,  Mr.  Mitchell. 

Senator  Wheeler.  The  connnittee  is  at  the  present  tinu  c^.-iii-  mn* 
the  Indian  Bureau,  investigating,  and  while  it  is  our  idea  that  we 
want  to  find  out  something  to  remedy  the  conditions  existing  th<Me. 
incidentally,  of  course,  if  there  has  been  any  cori'uption  on  the  part 
of  officials  there,  we  want  to  likewise  a;si'ertain  that,  ami  we  would 
like  to  get  the  views  of  the  Dej>artment  of  ilustice  with  referen«e 
to  this  particular  case  at  as  early  a  period  as  possible. 

Mr.  Sar(jent.  I  have  not  heard  any  acctisation  of  <i»riiipt 'hhi  in 
this  matter 

Senator  Wheeler.  Well,  fraud. 

Mr.  Sargent.  Against  anv  official;  or  of  fiaud,  even. 

Senator  Wheeler.  Not  ol'  fraud? 
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Mr.  Sargent.  Not  of  fraud,  in  the  sonso  of  a  person  undertakinjr 
to  do  somcthin<^  for  his  own  benefit. 

Senator  Wheeler.  I  assumed,  when  they  were  proven tin^;  tiiis  to 
a  grand  jury  for  criminal  action  and  were  presenting  a  case,  as  they 
ha%e  testified,  against  the  Commissioner  of  Indian  Affairs  charging 
criminal  action,  that  there  was  at  least  fraud,  and  willful  fraud,  in 
connection  with  it. 

Mr.  Sargent..  My  understanding  of  that  matter  is  that  Mr.  Par- 
menter's  and  Mr.  Selby's  contention  is  that  the  Commissioner  of 
Indian  Affairs,  by  taking  part,  a,s  they  say,  forwarding 

Senator  Wheeler.  The  criminal  conspiracy. 

Mr.  Sargent.  You  will  excuse  me,  sir;  I  will  use  my  own  lan- 
guage, if  you  please — forwarding,  as  they  say,  helping  along,  the 
transfer  ol  the  Barnctt  property,  so  acted  that  he  made  himself — so 
acted  as  to  make  himself — criminally  liable;  although  he  was  not 
attempting  to  do  anything  for  his  own  benefit  or  to  do  anything 
that  he  was  to  have  a  reward  for;  and  they  say  that  is  the  law.  I 
do  not  know  whether  that  is  the  law. 

Senator  Wheeler.  He  would  not  be  guilty  unless,  in  the  first  in- 
stance, it  was  a  criminal  conspiracy;  and  secondly,  he  would  not  be 
guilty  unless  he  himself  intentionally  and  knowingly  took  part  in 
the  criminal  conspiracy,  or  aided  and  abetted  it,  knowing  that  it 
was  a  criminal  conspiracy. 

Mr.  Sargent.  I  think  you  will  not  find  yourself  entirely  in  accord 
with  those  gentlemen  in  that  statement  of  law\     I  think  that  is  so. 

Senator  Wheeler.  I  find  myself,  Mr.  Attorney  General,  entirely 
in  accord  with  anyone  who  holds  that  one  who  takes  part  and  aids 
and  abets  in  a  criminal  conspiracy,  knowing  that  it  is  wrong 

Mr.  Sargent.  Yes ;  you  mean  that  is  your  view  of  it  ? 

Senator  Wheei.er.  Yes;  exactly. 

Mr.  Sargent.  Oh,  well 

Senator  Wheeler.  I  say  it  is  not  onh'  my  view  of  it,  but  I  am  con- 
vinced that  is  the  law. 

Mr.  Sargent.  Let  me  suggest  that  if  you  were  in  a  position  where 
you  had  to  review  and  pass  on  these  things  you  would  find  yourself 
very  much  hesitating  in  a  great  many  cases  because  of  just  that,  and 
the  zeal  that  makes  men  think  that  this,  that,  and  the  other  circum- 
stance IS  somethmg  tliat  tends  to  prove  a  criminal  purpose  and  intent. 

Senator  Wheeler.  I  thoroughly  agree  with  you.  I  think  that 
there  should  be  very  convincing  proof  that  a  departmental  official 
was  guilty,  and  of  a  criminal  conspiracy  of  tliis  kind,  before  he 
should  be  indicted  or  prosecuted.  I  do  not  think  that  because  of 
the  fact  that  lie  may  have  done  some  acts  to  forward  a  criminal  con- 
spiracy, that  in  itself  is  sufficient.  I  think  that  the  proof  would  have 
to  show  that  not  only  did  he  do  some  act,  but  that  he  did  it  inten- 
tionally and  willfully. 

Mr.  Sargent.  And  knowing  that  there  was  a  criminal  purpose 
in  it. 

Senator  Wheeler,  Knowing  that  he  was  forwarding  a  criminal 
conspiracy.  Otherwise  there  would  not  l)e  a  single  official  up  here  in 
any  one  of  these  Government  departments  that  would  be  safe  in 
dealing  with  any  matter. 

Mr.  Sargent.  I  do  not  think  that  you  and  I  differ  very  much. 
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Senator  WiiEELi-ai.  lint  I  a>simi«'  when  tljcse  men  went  ahead,  as 
they  testified,  to  l)rin^  the  niattei-  to  the  <i:rand  jury,  tliat  they  were 
presentintr  it  on  the  tliree  questions  1  mentioned.  I  could  no  con- 
ceive otherwise. 

Mr.  Sakgent.  But  there  is  opportunity  for  a  wide  difference  of 
opinion  and  for  them  to  be  thoroup:hly  convinced  that  they  are  right 
on  thi'  iiieiinin<_f  of  certain  acts. 

Senatoi-  AViiKKi.i-Ji.  Oli,  of  cour.se. 

Mr.  SAiMiENT.  That  is  what  I  am  talkin^^  about. 

Senator  Wheeleu.  You  can  not  irive  us  any  idea  about  when  we 
can  expect  some  determination  in  the  matter? 

Mr.  Sargent.  Ideally,  Senator.  I  have  undertaken  to  ask  the 
Solicitor  General  to  review  this  matter  and  to  determine  what  the 
evidence  means,  as  to  whether  it  warrants  a  criminal  prosecution, 
and  I  know  somethin<r  of  the  burdens  that  he  is  carrying,  and  I  can 
not  undertake  to  <ret  after  him  with  a  sharp  stick  and  say,  "You 
must  do  tiiis  by  such  a  time." 

Senator  Wheeleu.  I  appreciate  that  the  Solicitor  General  has  a 
^leat  many  burdens. 

Mr.  S.^RfiENT.  He  has  a  great  many  burdens,  and  he  undertakes  to 
discharo;e  them  accordin*^  to  his  own  judgment,  so  far  as  my  observa- 
tion is  concerned. 

Senator  Wheeler.  It  is  not  your  intention,  however,  to  just  drop 
this  case  without  anything  further? 

Mr.  Sargent.  I  have  never  had  any  notion  that  an}'  such  thing 
was  contemplated.  I  certainlj'^  never  had  any  such  idea,  and  I  do 
not  understand  that  the  Solicitor  General  had. 

Senator  Wheeucr.  Without  going  into  a  careful  review? 

Mr.  Sar(!ent.  He  intends  to  give  the  most  careful  consideration  to 
it,  and  I  intend  to  take  his  judgment,  as  the  head  of  the  law  division, 
as  to  what  the  case  means. 

Senator  AVheeler.  I  think  that  is  all,  so  far  as  I  am  concerned, 
unless  some  other  member  of  the  committee  has  questions  to  ask. 

Senator  La  Follette.  (Jeneral,  Commissioner  liurke  has  formally 
charged  in  the  record  of  these  hearings  that  Mr.  Parmenter.  Senator 
Pine,  and  others  were  in  a  conspiracy  to  destroy  him  and  the  Intlian 
Bureau,  and  I  ask  you  now  whether  or  not  that  charge  has  been 
brought  to  your  attention  ? 

Mr.  Sargent.  I  saw  it  in  the  newspaper. 

Senator  La  Folletle.  Do  you  intend  to  make  any  investigation  to 
ascertain  whether  or  not  a  sui)oi(linate  ollicer  of  your  flepaitiuent 
has  entered  into  any  such  cons|)iracy? 

Mr.  Sar(;ent.  I  liave  not  formed  any  opinion  about  that.  1  sup- 
posed you  gentlemen  were  undertaking  to  tletermine  that  (]uestion. 
and  whatever  light  there  was  to  be  obtained  you  would  obtain. 

Senator  La  ForxprrrE.  It  certainly  is  a  seiious  charge,  and  I  feel 
certain  that  you  would  not  permit  a  subordinate  ollicer  of  your 
department  to  icmain  in  the  department  if  such  a  cluu-gt'  wei-e  true. 

Mr.  S.\»(iENT.  Tiie  cliarge  has  been  made  in  the  heat  of  tliscussion, 
I  suppose. 

Senator  I^a  FoLLErrK.  There  was  no  heat  in  the  matter.  Commis- 
sioner liuike  made  the  charge  at  the  opening  of  a  session  of  this  com- 
mittee, and,  |)er.sonally,  1  feel  that  it  is  a  serious  charge,  and  I  am 
a-king  you  now  whether  or  not  you  regard  it  as  a  serious  charge,  and 
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if  so,  whether  or  not  you  intend  to  ascertain  whether  a  subordinate 
official  of  your  department  has  entered  into  any  such  conspiracy  i 

Mr.  Sargent.  As  to  the  first  part  of  your  question,  of  course,  it  is 
self-evident.  As  to  the  second  part  of  the  question,  as  to  what  I 
intend  to  do,  I  think  you  will  excuse  nie. 

^^  Senator  La  FoLLE-rrE.  I  will  put  this  question  to  you.     Have  you 
taken  any  steps 

Mr.  Sargent.  No.  .       , 

Senator  La  Folle-tte.  To  make  any  such  investigation  { 

Mr.  Sargent.  I  have  not,  sir,  since  I  saw  that.  In  fact,  I  have 
not  done  much  of  anything  except  to  go  home  and  make  myself 
comfortable.  I  have  come  down  to  the  office  and  attended  to  routine 
business. 

Senator  Wheeler.  Mr.  Attorney  General,  I  wanted  you  to  under- 
stand that  in  asking  these  questions  it  was  not  in  the  sense  of  attempt- 
ing to  investigate  the  Department  of  Justice. 

Mr.  Sargent.  No;  I  understand. 

Senator  Wheeler.  Speaking  frankly,  speaking  for  myself  alone, 
I  feel  that  the  conduct  of  the  Attorney  General's  office  in  the  way 
of  taking  part  in  this  case  to  protect  the  Indian's  funds,  was 
extremely  commendable. 

Mr.  Sargent.  I  think  it  is  a  good  thing  for  all  of  us  to  have  had 
this  talk  and  arrived  at  an  understanding. 

Senator  Wheeler.  I  want  to  say.  as  I  said  before,  that  the  action 
that  the  Attorney  General's  office  has  taken  in  going  into  the  matter 
to  defend  this  Indian's  funds  was  the  proper  thing  to  do  and  was 
entirely  commendable  and  the  right  and  the  proper  thing  to  do. 

Mr.  Sargent.  I  think  that  has  been  everybody's  attitude,  that  the 
matter  should  be  finally  submitted  to  a  court  and  finally  determined 
some  way. 

The  Chairman.  Are  there  any  further  questions?  That  will  be 
all,  Mr.  Attorney  General;  thank  you. 

It  is  almost  half  past  12  o'clock.  We  will  continue  at  2  o'clock 
p.  m..  in  the  room  of  the  Interstate  Commerce  Committee  in  the 
Capitol. 

(Thereupon,  at  12.30  o'clock  p.  m.,  the  subcommittee  took  a  recess 

until  2  o'clock  p.  m.) 

after  recess 

The  subcommittee  resumed  its  hearing  at  2  o'clock  p.  m.,  Senator 
Lvnn  J.  Frazier  (chairman),  presiding. 

"^The  Chairman.  The  committee  will  be  in  order.  Whom  do  you 
want  to  call  next  ? 

Mr.  Gl.wis.  I  think  it  is  Mr.  Lacy. 

The  Chairman.  Mr.  Lacy. 

TESTIMONY  OF  NAT  M.  LACY 

(The  witness  was  sworn  by  the  chairman.) 

The  Chairman.  Give  your  full  name  and  your  position  to  the 
Senator. 

Mr.  Lacy.  Nat  M.  Lacy;  Special  Assistant  lo  the  Attorney  Gen- 
eral. 

264G5— 29— PT  3 23 
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Senator  Whekler.  I  undorstand  that  Mr.  Liuv  was  called  at  the 
i^uggestion  of  Mr.  Burke.    Is  that  right,  Senator  t'ra^ierl 

The  Chairman.  I  do  not  understand  that  it  wa.s  at  the  suggestion 
of  Mr.  Burke.    I  thought  Senator  Thomas  suggested  it. 

Senator  Wheelfui.  Excuse  me. 

The  Chairman.  Senator  Thomas,  have  you  some  questions  to  ask? 

Senator  Thomas.  Yp.'^. 

Mr.  Lacy,  in  connection  with  the  matter  under  investigation,  that 
being  the  Jackson  Barnett  case,  your  luime  has  been  mentioned 
several  times  in  connection  with  conferences  that  have  been  held 
among  the  various  assistants  to  the  Attorney  General.  Will  you 
state  the  nature  of  those  conferences  and  the  extent  and  in  what 
capacity  you  participated  in  them? 

Mr.  Lacy.  The  conferences  that  I  participated  in  were  in  connec- 
tion with  the  civil  actions  pending  in  court,  as  far  as  I  recall. 

Senator  Thomas.  With  whom  were  those  conferences  held? 

Mr.  Lacy.  Why,  I  think  there  were  conferences  in  the  Attorney 
General's  office  and  in  General  Parmenter's  office  with  the  various 
attorneys  in  his  division. 

Senator  Thomas.  Is  your  work  confined  to  the  work  in  Wash- 
ington, or  are  you  assigned  to  outside  work  of  any  kind  ? 

Mr.  Lacy.  My  work  has  been  in  that  division  for  the  last  two 
years. 

Senator  Thomas.  In  what  division  are  you  located^ 

Mr.  Lacy.  In  the  public  land  division. 

Senator  Thomas.  Associated  with  Mr.  Parmenter? 

Mr.  Lacy.  Yes,  sir:  in  his  division. 

Senator  Thomas.  He  is  your  superior  officer? 

Mr.  Lacy.  Yes,  sir. 

Senator  Thomas.  He  is  the  chief  of  that  division  ? 

Mr.  Lacy.  He  is  the  chief  of  that  division. 

Senator  Thomas.  And  being  associated  with  Mr.  Parmenter  you 
conferred  with  him  frequently  about  the  disposition  of  the  cases 
in  the  various  courts  affecting  the  Barnett  estate? 

Mr.  Lacy.  Oh,  yes;  well,  especiallv  before  the  trial  of  the  case 
in  New  York.    That  was  a  matter  of  irequent  conference. 

Senator  Thomas.  Did  you  prepare  the  petitions  or  l)ills.  any  of 
them,  that  are  now  pending  in  the  various  courts  of  the  country? 

Mr.  Lacy.  You  mean  the  bills  in  cases  that  are  pending  there 
now? 

Senator  Thomas.  Yes. 

Mr.  Lacy.  No. 

Senator  Thomas.  The  bills  presented  in  the  various  court.^,  and 
acted  on  by  the  several  courts. 

Mr.  Lacy.  They  were  superseded  bv  amended  bills  which  I  pre- 
pared. I  prepared  the  original  bill  oi  coninlaint  filed — the  ori«Mnal 
intervening  petition  of  the  Government  filed — in  (he  Siijireine  Court 
here  in  the  District  of  Cohimbia.  an<l  also  in  the  rnil«'(|  States  Dis- 
trict Con  It  in  New  York. 

Senator  Tiiomak,  You  are  not  in  any  way  coniiecU'd  with  mw  of 
the  criminal  proceedings  in  the  courts? 

Mr.  Lacy.  No. 

Senator  Thomas.  Were  you  conferred  with  in  connection  with  the 
preparation   of  ijio  charges  made   in   some  of  these   bills,  charijinir 
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fraud  at  the  hands  of  the  Department  of  the  Interior,  or  some  bureau 
of  the  Department  of  the  Interior? 

Mr.  Lacy.  I  was  conferred  with,  yes,  in  connection  with  those 
matters;  that  is,  they  were  discussed  with  me. 

Senator  Thomas.  Did  you  prepare  any  of  these  allegations  alleg- 
ing fraud? 

Mr.  Lacy.  I  did  not. 

Senator  Thomas.  Did  you  concur  in  the  opinion  and  in  the  activi- 
ties of  the  aides  of  the  (lepartment  in  their  preparation? 

Mr.  Lacy.  Not  in  their  preparation;  no. 

Senator  Thomas.  Was  it  your  opinion  that  there  was  no  evidence 
before  the  department  justifving  the  insertion  of  fraud  charges  in 
these  bills? 

Mr.  Lacy.  It  was,  and  that  was  the  reason  that  the  first  amended 
bills  were  filed.  The  first  amended  bills  in  the  case  were  filed  be- 
cause the  bills  which  I  had  filed  did  not  charge  the  officials  of  the 
Interior  Department  with  fraud. 

Senator  Thomas.  It  was  not  your  opinion  that  the  first  bill  should 
contain  an  allegation  of  fraud  ? 

Mr.  Lacy.  I  did  not  think  there  was  sufficient  evidence,  and  I 
stated  that  at  the  time  in  the  conference  in  the  department.  I  did 
not  think  there  was  sufficient  evidence  to  accuse  the  officials  of 
fraud;  no. 

Senator  Thomas.  I  think  that  was  the  point  I  had  in  mind  to 
bring  out,  that  there  was  a  difference  of  opinion  in  the  Department 
of  Justice  as  to  these  charges  of  fraud. 

Senator  Wheeler.  Is  that  all  5'ou  wanted  to  ask.  Senator? 

Senator  Thomas.  Yes. 

Senator  Wheeler.  INIr.  Lacy,  how  long  have  you  been  in  the 
Department  of  Justice? 

Mr.  Lacy.  Over  three  years;  three  years  last  October. 

Senator  Wheeler.  From  what  State  were  you  appointed? 

Mr.  Lacy.  Missouri. 

Senator  Wheeler.  You  say  you  believed  at  the  time  that  there  was 
not  sufficient  evidence  to  warrant  a  charge  of  fraud  being  made 
against  the  officers  of  the  department, 

Mr.  Lacy.  That  was  my  position  at  the  time  the  first  amended 
bill  was  filed ;  yes,  sir. 

Senator  Wheeler.  Did  vou  change  your  mind  after  that  time? 

Mr.  Lacy.  As  to  tlie  sufficiency  of  evidence  to  support  the  allega- 
tion in  those  bills;  no.  sir. 

Senator  Wheeler.  Did  you  change  your  opinion  with  reference 
to  there  being  any  fraud  on  the  part  of  the  officers  of  the  Department 
of  the  Interior,  after  that  time  ? 

Mr.  Lacy.  As  to  the  officers  of  the  Department  of  the  Interior,  not 
strictly.  There  was  some  evidence  which  came  up  after  that  time 
of  some  loans  made  by  the  attorneys  for  Mrs.  Barnett  to  E.  C.  Mot- 
ter,  special  assistant  to  the  Attorney  General,  prior  tf)  my  time, 
and  about  the  time  that  the  gifts  in  the  Barnett  case  were  made; 
and  also  a  loan  made  to  Mr.  Ward,  who  was,  I  think,  a  Creek  tribal 
attorney. 

Senator  Wheeler.  These  loans  were  made  by  Mrs.  Barnett,  you 
say? 
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Mr.  Lacy.  I  did  not  say  by  Mrs.  Barnett ;  I  said  by  some  attorneys 

who  had  represented,  or  did  represent.  Mrs.  Barnett. 

Senator  Wheeler.  Well,  they  were  made  by  attorneys  who  repre- 
sentee^ Mrs.  liiunett.  to  Motter^ 

Mr.  Lacy.  Motter. 

Senator  Wheeij:k.  How  do  you  spell  it  ? 

Mr.  Lacy.  M-o-t-t-e-r.  Now.  it  has  been  some  lime  and  that  is 
not  entirely  clear  in  my  mind,  whether  that  loan  was  made  to  Motter 
or  to  Booth,  since  you  called  my  attention  to  it,  instead  of  to  Motter: 
but  Motter  had  been  apparently  representing  some  interests  for  Mrs. 
Barnett  in  this  matter  at  the  time  he  was  special  as>i>tant  to  the 
Attorney  General.  I  think  I  was  mistaken  about  it  beinpj  Motter 
to  whom  the  loan  was  made:  it  was  Booth. 

Senator  Wheeler.  There  was  money  loaned  to  Booth  while  he 
was  Solicitor  to  the  department,  was  there? 

Mr.  Lacy.  I  believe  at  that  time  he  was  special  as>istant  to  the 
Attorney  General. 

Senator  Wheeler.  Well,  then,  you  say  that  Assistant  Attorney 
General  Motter  had  been  attorney  for  Mrs.  Barnett  ? 

Mr.  Lacy.  I  do  not  know  whether  he  was  attorney  for — I  think  so. 
My  memory,  I  think,  from  the  file,  is  tliat  he  came  to  Washington 
representing  Mrs.  Barnett  in  connection  with  the  gifts,  and  went  to 
the  Commissioner  of  Indian  Affairs  representing  her.  or  to  the  Sec- 
retary of  the  Interior,  with  reference  to  having  these  gifts  made,  and 
I  believe  it  was  (Commissioner  Burke  who  pointed  out  that  he  wa.s  a 
special  assistant  to  the  Attorney  General  and  questioned  his  right 
to  represent  her. 

Senator  Wheeler.  So  that  the  special  assistant  to  the  Attorney 
General  was  appearing  for  Mrs.  Barnett  ? 

Mr.  Lacy.  That  is  my  best  memory,  from  the  files. 

Senator  Pine.  What  was  the  amount  of  money  paid  ? 

Mr.  Lacy.  To  Motter? 

Senator  Pine.  Yes;  in  each  instance. 

Mr.  Lacy.  Well,  it  seems  to  me  that  Mr.  Motter  drew — somebody 
paid  him,  or  through  Mrs.  Barnett — some  $600  for  traveling  expenses. 
The  files  of  the  department  show  that. 

Senator  Wheeler.  While  he  was  assistant  to  the  Attorney  Gren- 
eral. 

Mr.  Lacy.  Well,  I  think  it  was  while  he  was  assistant  to  the  Attor- 
ney General;  and  I  have  a  memorandum  written  by  me  in  the  depart- 
ment which  shows  whatever  our  files  contain  regarding  that  incident. 

Senator  Wheeler.  Who  was  the  attorney,  and  how  much  wa.s  paid 
Booth — a  loan  to  him.  you  said,  I  believe? 

Mr.  Lacy.  I  believe  it  was  $750,  as  reported  to  the  department 
through  the  Bureau  of  Investigation. 

Sen  itor  Wheeler.  It  was  loaned  to  him? 

Mi-.  Lacy.  Yes, 

Senator  Whebleb.  By  whom? 

Mr.  Lacy.  Through  Mr.  Lytle  or  Mr,  Mott;  but  without  rtfre^h- 
ing  my  memory  from  the  files  1  could  not  say  which. 

Senator  Wheeler.  When  was  the  New  York  ca.se  trio<l? 

Mr.  Lacy.  In  November.  1926. 
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Senator  Wheeler.  I  Hnd  here  a  ■■'  Memorandum  for  Assistant  At- 
torney General  Parmenter,"  dated  March  24.  1927.  which  reads  as 
follows  [reading] : 

In  the  matter  of  jrifts  made  in  tlie  name  of  .Tackson  Barnett,  un  JncomiMitent 
restricted  Indian,  to  tlie  American  Bai)tist  Home  Mission  Kociety  and  Anna 
Laura  Barnett  out  of  his  restricted  property. 

The  que.stion  is  whether  this  department  wouUl  Ite  justifle<l  in  suhmittins;  tills 
transaction  to  a  j.'^raud  jury  for  iuvestigatu)n.  I  am  familiar  with  the  con- 
tents of  the  suram;iry  of  the  evidence  and  documents  in  the  Jackson  Barnett 
case  which  you  have  prepared,  and  also  with  the  memorandum  relative  to  the 
nmtter  pi'epared  by  Mr.  Barse. 

The  evidence  sulimitted  to  the  court  in  the  equity  suit  which  lias  been  tried 
in  the  Southern  District  of  New  York,  and  the  papiTS  and  documents  in  the 
files  of  the  department  bearing  on  this  matter,  make  up  a  very  lengthy  and 
voluminous  record — a  record  with  which  I  am  fairly  familiar. 

I  call  your  attention  to  the  fact  that  there  have  been  some  money  tranrJactions 
between  attorneys  representing  Anna  Laura  Barnett  and  the  altorn''ys  and 
officials  representing  the  United  States;  also  one  transaction  of  that  kind  be- 
tween Anna  Laura  Barnett,  apparently,  and  a  sp<'cial  assistant  to  the  Attorney 
General.  The  facts  at  hand  reg.irding  these  ransactions  are  not  conclusive  as  to 
the  nature  of  the  same  or  the  resison  therefor.  However,  in  the  light  of  all  of 
the  circumstances  in  this  case,  I  tliink  they  justify  an  investigation  by  a  grand 
.iur.\  in  connection  with  all  of  the  other  matters  to  which  attention  has  l>teu 
called  in  the  memorandum  referred  to. 

The  information  which  this  deparment  has  regarding  these  matters  is  as 
follows : 

1.  Edwin  Motter,  special  assistant  to  the  Attorney  General  at  Muskogee. 
Okla..  was  solicited  by  H.  C.  McGugin  and  Anna  Laura  Barnett  to  represent 
Mrs.  Barnett  in  obtaining  allowance  or  settlement  from  the  Government  and 
the  Commissioner  of  Indian  Affairs :  he  made  :i  trip  to  Washington  with  them 
about  August.  1921,  and  appeared  before  Commissioner  Burke  with  them.  It 
seems  that  he  had  entered  into  an  agreement  with  them,  the  terms  of  which  he 
refused  to  divulge,  except  that  it  was  contingent  upon  her  procurement  of 
money  from  the  Government.  He  was  paid  $600  for  his  expenses  on  the  trip  to 
Washington,  but  received  no  other  fee  as  she  failed  to  make  good  her  agree- 
ment. Motter  was  special  assistant  to  the  Attorney  General  when  repre.<enting 
Anna  Laura  Barnett. 

2.  A  check  was  given  to  Edwin  S.  Booth  for  $750  by  L.  O.  Lytle,  on  October 
2,  1923.  L.  O.  Ljtle  is  one  of  the  attorneys  representing  Anna  Lara  Barnett. 
This  check  wa>;  cashed  by  Booth  and  the  amount  has  never  been  repaid  to  Mr. 
Lytle  and  was  probably  for  the  purpose  of  defraying  Booth's  expenses  while  in 
California,  where  lie  had  gone  in  response  to  a  telegram  from  M.  L.  Mott  and 
where  he  rendered  service  to  Mrs.  Barnett  in  the  way  of  drawing  up  a  will  and 
having  it  executed  by  Jackson,  under  the  terms  of  which  slic  was  nmde  the 
beneficiary.  Booth  was,  at  the  time  he  made  this  trip,  a  special  assistant  to  the 
Attorney  General  and  the  records  of  the  division  of  a<counts  show  that  !ie  did 
not  charge  his  transportation  to  California  and  return  or  his  lodiug  while  tht-re 
to  the  Government  but  he  did  not  charge  the  Government  with  his  meals.  The 
records  of  the  ilivi^^ion  of  accimnts  indicate  that  during  the  time  we  now  know 
that  he  was  in  California,  he  was  in  Muskogee,  Okla. 

;{.  A.  J.  Ward.  Mr.  T.  B.  White,  special  agent  of  the  bureau  of  investiga- 
tion at  Oklahoma  City,  «tkhi.,  reiKntiil  to  me  orally  in  August,  192G,  that  Mr. 
M.  L.  Mott  Iwul  persuaded  a  banl:  or  hankir  in  Oklahoma  to  loan  A.  J.  Ward 
$l,(KXt  an<i  lo  take  hi-^  unsecured  note  therefor.  Thi.s  transaction  occuired  about 
the  time  of  the  i>ayment  made  by  Lytle  lo  Booth,  and  the  money  so  loaned  to 
Ward  was  indirectly  i>;iid  to  the  holders  of  the  note  by  Mott.  when  the  note 
became  due.    M.  L.  Mott  is  also  emjiloyed  by  Aniui  Laura  Barnett  as  an  attorney. 

In  view  of  this  information,  and  of  all  the  facts  surrounding  this  Barnett 
transaction.  I  agree  with  you  and  with  Mr.  Barse  that  this  departnieiit  would 
be  Justified  in  submitting  to  a  grand  jury  for  investigatirii  the  question  of 
whether  or  not  a  fraudulent  conspiracy  existed  between  Anna  Laura  Barnett 
and  her  altorntys  and  oiHcials  of  the  (Jovernment  to  procure  the  reh>ase  of  the 
restricted  funds  <»f  Jackson  Barmii  illeL'ally. 
Respectfully. 

Nat.  M.  Lacy, 
Special  Assinlani  to  the  Attonv y  Oonrml. 
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Now,  in  view  of  those  fact*;.  y<»u  felt  that  (lie  whole  matter  slumK 
be  submitted  to  the  frrand  juiy  for  investi*ration,  did  you  not  ? 

Mr.  Lacy.  The  whole  matter  as  set  out  there  in  my  memorandum 
yes,  sir. 

Senator  Wheelek.  You  did  not  so  confine  it  to  that.     You  say: 

In  view  oC  this  inforiuation.  and  of  all  the  faets  surrounding;  this  !?arnei. 
transaction.  I  agree  with  you  iind  with  Mr.  Karse  that  thi<  dpiwirtnu-nt  wmiIq 
he  jnstitit'd  in  suhniittin^!:  to  a  prand  Jury  for  invi'stipatlon  tlu*  «iuf>:tion  of 
whctlier  or  n<>t  a  fniudulcnt  consiHracy  exisfoil  luMwtHMi  .\nna  Laura  Barnrtt 
and  her  attorneys  and  oHiciais  uf  the  Govcrimicnl  to  procure  the  roh'as4'  of  the 
restricted  funds  of  Jacli.son  Barnett  illegally. 

Mr.  Lacy.  The  officials  of  the  Government  who  were  mentioneo 
there  as  having  received  the  funds — loans. 

Senator  Wiieeker.  You  do  not  say  anything  about  anyone  «rettint; 
loans.    If  you  had  meant  that 

Mr.  Lacy.  Of  course,  in  makinjr  that  statement  I  took  into  consid- 
eration the  information  received  from  the  Hies  of  the  department 
and  partly  from  Mr.  Parmenter's  memorandum  and  the  memorandum 
of  Mr.  Barse.  which  that  refers  to.  I  have  not  seen  that  memo- 
randum since  they  instituted  the  pro.secution  or  the  errand  jury 
investigation 

Senator  Wheeler.  You  do  not  specify  the  "  officials  of  the  Gov- 
ernment above  referred  to."  but  yoti  specify  the  "officials  of  the 
Government." 

Mr.  Lacy.  Certainl}'  I  would  not  recommend  that  a  jrrand  jury 
invcstitjation  tro  to  any  officials  of  the  Government ;  there  was  no 
evidence  of  such  corruption,  no  su<rjrestion  of  it. 

Senator  Wiieelj:r.  I  am  askin«r  3'ou  when  you  set  forth  this  memo- 
randum, and  I  think  anyone  has  a  ri<rht  to  assume  from  the  .Ntnte- 
ments  that  you  made  here,  if  you  believed  that  the  whole  matter 
*  should  be  investi«rated  in  reference  to  all  the  dei)artnienl  officials  who 
hacl  anythin<r  to  do  with  it. 

Mr.  Lacy.  Oh,  well,  if  there  is  any  evidence,  or  any  cause  to  inves- 
tigate, from  the  records  that  we  had.  certaiidy:  but  that  is  based. 
Senator,  upon  the  reports  of  loans  of  our  men  at  the  time  (d"  makinir 
these  giits. 

Senator  Wmeeleil  Upon  that  and  reports  to  Mr.  I'ainienter^ 

Mr.  Lacy.  Our  dej)artment  is  not  the  criminal  division.  We  do  not 
handle  criminal  matters.  I  felt  then  that  there  should  be  an  investi- 
gation of  those  matters;  not  that  it  would  necessarily  follow  that 
there  was  evidence  there  to  convict  those  men.  but  eviilenc-e  enouirh 
to  base  an  invest i<;at  ion  on  for  this  pro.secution. 

Seiudor  WuKKi-KR.  That    is  not    what   your  inemor;mdiuu   say>. 

Mr.  Lacy.  Well,  I  think  it  does. 

Senator  Wukklkh.  I  do  iu)t  think  there  couM  be  aiiylbiuir  plainer 
than  the  lan<rua;;e  you  u.sed  lu're. 

Mr.  Lacy.  If  you  n»ad  that  away  from  what  went  before  it :  yes. 

Senator  Wiieelkk.  No;  I  am  not  readinj;  it  away  from  the  text; 
I  am  readin<j  it  entirely  in  connection  with  tlu'  t«».\t.  You  say, 
"officials  of  the  (Jovernment."  to  do  what  ( 

Mr.  Lacy.  I  had  nanu'd  two  officials  of  the  ( loveiiMueiU  to  whoni 
loans  had  been  made,  there,  or  to  whom  it  was  reported  or  that  had 
been  reported:  I  do  not  know  whether  tlu'V  were  or  not. 
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Senator  Whekler.  As  to  "  whether  or  not  a  fraudulent  conspiracy 
existed  between  Anna  Laura  Barnett  and  her  attorneys  and  officials 
of  the  Government  to  procure  the  release  of  the  restricted  funds  of 
Jackson  ^Barnett  illepilly."  I  do  not  care  to  argue  it.  I  think  the 
document  speaks  for  itself. 

Mr.  Lacy.  I  think  it  does,  too. 

Senator  Pine.  Does  not  the  fir.st  statement  refer  to  the  alLoiiieys, 
where  the  officials  you  named  were  lier  attorneys;  were  they  not? 

Mr.  Lacy.  I  do  not  think  Motter  was  her  attorney  at  tliat  time; 
no     He  was  her  attorney  only  for  a  very  short  time. 

Senator  Pine.  Who  received  this  $600  as  expense  money,  because 
he  was  going  to  represent  her? 

Mr.  Lacy.  Yes;  but  I  think  he  had  withdrawn  from  the  case  lon» 
prior  to  the  time  that  memorandum  was  written  in  1927.  He  haa 
withdrawn  from  the  case  in  1923,  I  believe. 

Mr.  Pattekson.  1921. 

Mr.  Lacy.  1921  ? 

Senator  Wheeleij.  Mr.  Lacy,  you  are  familiar  with  the  facts  con- 
cerning the  marriage  of  Barnett? 

Mr.  Lacy.  Yes. 

Senator  Wheeler.  And  you  were  likewise  familiar  with  the  evi- 
dence that  was  in  the  Interior  Department  and  in  the  Department 
of  Justice  with  reference  to  the  character  of  Mrs,  Barnett  ? 

Mr.  Lacy.  Yes ;  I  had  read  the  files. 

Senator  Wheele.r.  And  you  were  likewise  familiar  with  the 
thumb-print  letters  of  Barnett  asking  that  these  trusts  be  created, 
were  you  not  ? 

Mr.  Lacy.  I  wa^. 

Senator  Wheeler.  And  with  the  recommendations  of  Ward  and 
of  Burke  which  were  made  to  Mr.  Fall  ? 

Mr.  Lacy.  Yes. 

Senator  Wheeler.  And  you  were  familiar  with  the  fact,  of  course, 
that  those  statements  of  Mr.  AVard  and  Mr,  Burke  to  Mr.  Fall  did 
not  contain,  and  to  say  the  least,  all  of  the  facts  in  connection  with 
the  matter,  were  you  not? 

Mr.  Lacy.  "All  of  the  facts,"  you  say.    There  is 

Senjitor  Wheeler.  Let  me  put  it  in  a  different  way.  You  were  fa- 
miliar with  the  statement  that  was  made? 

Mr.  Lacy.  Yes. 

Senator  Wheeler.  Was  that  statement,  or  was  it  not,  a  true  state- 
ment, or  did  it  have  misrepresentations  in  it? 

Mr.  Lacy.  I  could  not  say  as  to  that.  Senator. 

Sens^tor  Wheeker.  Why  couhl  not  vou  say  it?  You  are  familiar 
with  it,  and  you  know  whether  it  had  misrepresentations  of  fact  in 
it  or  whether  it  did  not.     Now,  did  it  or  did  it  not? 

Mr.  Lacy.  That  involves  the  statements  of  a  number  of  parties,  the 
statements  of  other  people 

Senator  Wheeler.  From  the  facts  that  you  had  in  your  possession, 
of  the  .statement  made  by  Mr.  Burke  and  Mr.  Ward  to  Mr.  Fall, 
was  it  a  statement  of  the  correct  facts  or  was  it  a  misrepresentation 
of  the  facts? 

Mr.  Lacy.  I  would  not  say  it  was  a  misrepresentation,  because  it 
did  not  agree  with  the  statements  made  by  others ;  but  I  could  not  pass 
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jud<2^ment  on  that  jis  to  whether  it  was  a  iiiisrepresentation.  Mr. 
Ward  made  statements  in  it  that  I  did  not — made  some  slatenient<  in 
a  document  that  he  drew  tliere  that  I  did  not  think  were  correct. 

Senator  "Whkklkr.  Well,  as  a  matter  of  fact,  you  knew  they  were 
not  correct,  from  your  infoiination. 

Mr.  Lacy.  Xow,  particularly  to  what  statements  do  you  refer  there? 
There  is  so  much  involved,  so  many  thin<rs  dealt  with,  that  I  would 
like  to  have  my  attention  called  to  the  direct  statement. 

Senator  Wheelkr.  Let  me  ask  you  this:  From  the  facts  that  you 
had  before  you  with  reference  to  Mott,  McGujrin,  Mrs.  Barnett,  and 
Ward,  did  you  or  did  you  not  feel  that  that  was  a  case  which  should 
be  submitted  to  a  <rrand  jury  with  a  view  to  securing'  an  indictment 
for  a  criminal  conspiracy^ 

Mr.  Lacy.  I  felt,  as  I  state  there,  that  it  was  a  matter  which  justi- 
fied a  submission  to  a  jrrand  jury  to  investigate  and  determine  whether" 
or  not  there  was  ground  for  an  indictment. 

Senator  Wheelek.  Whom  did  yon  IVcl  that  the  dftorminaiion 
should  be  left  to? 

Mr.  Lacy,  As  to  the  indictment? 

Senator  Wheeler.  Yes. 

Mr.  Lacy.  ^To  a  grand  jury;  and  I  felt  that  the  evidence  there  was 
not  sufficient,  but  that  a  grand-jury  investigation  would  develop  the 
facts. 

Senator  Wheeler.  You  felt  that  the  facts  you  had  before  you  war- 
ranted a  prosecution  for  fraud  against  these  people  I  have  mentioned  ? 

Mr.  Lacy.  Yes.  I  did  not  think  it  warranted  it  with  those  facts 
alone;  no. 

Senator  Wheeler.  You  did  not  think  it  did  ? 

Mr.  Lacy.  No:  but  a  grand  jury  investigation,  as  we  use  that  term, 
is  to  determine  the  facts. 

Senator  Wheeler.  Are  you  in  the  habit  of  presenting  cases  to 
grand  jurors  before  you  come  to  the  conclusion  yourself  that  a 
prosecution  is  w^arranted? 

Mr.  Lacy.  I  never  had  any  experience — I  never  have  been  called 
upon  to  do  anything  with  them  since  my  connection  with  the  (lov- 
ernmcnt.  I  am  not  connected  with  the  criminal  tlivisiun  oi  the 
department. 

Senator  Wheeler.  I  understand  tliat. 

Mr.  Lacy.  But  I  will  say  that  the  grand  juries  in  the  various 
States — that  is  what  they  do. 

Senator  Wheeler.  Not  all  States:  it  may  be  done  in  some  States, 
but  I  have  never  heard  of  the  Department  of  Justice  ever  presenting 
a  case  to  a  grand  jur}'  for  the  purpos<«  of  a  criminal  investigation 
unless  they  felt  that  the  facts  which  (hey  had  in  their  possession 
would  warrant  an  indictment. 

Mr.  Lacy.  I  understand  that  is  the  rule  now. 

Senatoi"  Wiii:i;i,j:r.  It  always  has  been,  since  T  knew  anytlntiLr 
about  it. 

Mr.  Lacy.  That  is  the  rule  now. 

Senator  Wheelkr.  But  notwithstanding  the  fact  you  did  not  feel 
there  was  sufficient  evidence  to  warrant  a  criminal  indictment  on  the 
facts  you  had  in  your  posse.ssion,  you  do  state  that  it  should  be 
.submitted  to  a  grand  jury  to  secure  a  criminal  indictment? 
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Mr.  Lacy.  To  determine  whether  there  was  ground  for  an  indict- 
ment. 

Senator  Wiieelkr.  Who  did  you  expect  was  iro\n<i  to  dderniine 
that? 

Mr.  Lacy.  The  grand  jury. 

Senator  Wiikeler.  Do  you  mean  to  tell  me  that  you  wanted  to 
submit  that  to  a  group  of  laymen,  a  little  group  of  laymen  to  deter- 
mine whether  or  not  there  was  a  criminal  conspiracy  in  a  case  of  tliis 
kind  which  involved  such  a  tremendous  lot  of  facts  and  details? 

Mr.  Lacy.  They  certainly  would  do  it  on  the  advice  of  the  United 
States  attorney  after  all  the  evidence  in  the  ca,se  had  been  developed 
before  the  grand  jury.  I  did  not  think  there  was  evidence  there  to 
recommend  an  indictment — nobody  did — and  it  was  not  up  to  me, 
because  it  went  to  the  criminal  division  and  matters  are  passed  on 
b}-  them.     I  did  not  assume  to  recommend  an  indictment  at  all. 

Senator  Wheeler.  You  did  not  feel  (hat  the  evidence  you  had 
before  you  that  this  woman  had  gone  down  there  to  Oklahoma  and 
taken  him  over  to  some  other  State,  an  incompetent  Indian  who  had 
suddenly  become  wealth}^ — had  taken  him  over  to  another  State  and 
married  him.  and  then  taken  him  to  a  second  State  and  married  him, 
who  immediately  after  that  employed  lawyers  to  come  with  her  to 
Washington  for  the  purpose  of  getting  a  portion  of  his  property  im- 
mediately turned  over  to  her.  and  knowing  her  past  record  and  her 
history,  and  knowing  that  Barnett  was  an  incompetent  Indian;  you 
did  not  think  that  that  was  sufficient  to  warrant  a  case  being  presented 
to  a  grand  jury  to  procure  a  criminal  indictment? 

Mr.  Lacy.  Not  unles-s  there  was  corruption  on  the  part  of  these 
men 

Senator  Wheeler.  What  do  yon  mean  by  "'corruption"?  When 
a  woman  goes  out  or  a  man  goes  out  and  deliberately  marries  some- 
bod)'  with  a  view  to  getting  his  property — under  the  circumstances 
an  incompetent  Indian — for  the  purpose  of  getting  his  money  and 
getting  it  out  of  the  Interior  Department;  if  that  does  not  consti- 
tute a  criminal  conspiracy  then  I  must  confess  that  my  legal  training 
has  been  sadly  neglected. 

Mr.  Lacy.  It  is  not  an  unusual  thing  for  a  woman  to  marry  a 
man — an  Indian. 

Senator  Wheeler.  I  have  heard  that  in  this  case  until  I  am  almost 
tired  of  it.  It  is  an  unusual  thing  for  a  white  woman  to  go  out 
and  grab  an  ignorant,  incompetent  Indian  man,  go  out  into  the 
reservation  ancl  carry  him  away  and  marry  him.  You  don't  know 
whether  it  is  unusual  or  not? 

Mr.  Lacy.  I  do  not  think  it  is. 

Senator  Wheeler.  You  know  perfectly  well  that  it  is  an  unusual 
thint!'. 

Mr.  Lacy.  I  do  not  think  it  is  any  crime,  Senator. 

Senator  Wheeler.  If  it  is  not  a  crime,  then  there  is  no  such  thing 
as  a  criminal  conspiracy  under  the  statutes  of  the  United  States. 

Mr.  Lacy.  If  marrying  an  Indian  is  a  crime,  then  there  is  plenty 
of  it. 

Senator  Wheeler.  Oh.  you  are  just  trying  to  quibble  over  it; 
there  is  no  use  of  that  at  all.  It  is  not  just  marrying  an  Indian; 
it  is  marrying  an  Indian  who  has  been  declared  incompetent  by 
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every  court  he  has  confronted,  and  declared  an  incompetent  by  the 
courts  in  New  York  and  who  ovei yhody  admits  is  incompetent — and 
for  the  purpose,  and  apparently  the  sole  purpose  and  only  purpose, 
and  could  only  Ix*  for  tlic  purpose,  of  "rcttinj:  his  moru'v. 

Mr.  Lacy.  The  Indian  is  incompetent  in  the  way  that  he  is  an 
ijrnorant  old  Indian.  There  is  a  (rreat  deal  of  discussion  antl  arjru- 
ment  as  to  what  the  und»'rstan(lin<i  of  his  incompetency  ib. 

Senator  Wheeler.  I  suppo.se  you  want  us  to  have  the  impression 
that  this  woman  fell  in  love  with  this  old  Indian. 

Mr.  Lacy.  Certainly  not. 

Senator  Whkeleh.  Do  you  want  us  to  have  the  impression  that 
she  took  this  old  man  out  of  the  charity  of  her  heart  to  rai.se? 

Mr.  Lacy.  No;  I  think  she  married  him  to  pet  his  money,  of  couise. 
but  what  I  am  pointinfj  out  is  that  I  don't  know  of  any  law  making 
it  a  crime. 

Senator  Wheeler.  You  do  not  know  of  any  law  makin«r  it  a 
crime  f 

Mr.  Lacy.  No. 

Senator  Wheeler.  I  would  suggest  that  it  would  be  well  for  you 
to  reatl  the  statutes  of  the  United  States  with  reference  to  con- 
spiracy, because  when  anybody  marries  an  incompetent,  and  when 
anybody  tries  to  get  money  out  of  the  Department  of  the  Interior 
b}'  methods  of  that  kind,  it  is  clearly  held  in  numerous  cases  that 
it  is  a  conspiracy. 

Mr.  Lacy.  It  would  depend  entirely  on  the  facts  as  to  whether 
there  was  a  conspiracy  in  law  to  do  that.  A  conspiracy  must  be 
between  some  persons  to  do  an  ille<:al  thing.  If  she  married  him 
and  then  employed  attorneys  to  <ret  the  money  out  of  the  Department 
of  the  Interior,  I  think  it  would  take  a  great  deal  more  than  that 
to  constitute  conspiracy.  Of  cour.se.  you  are  more  familiar  with  that 
conspiracy  statute  than  I  am ;  I  don't  know. 

Senator  Wheeij:r.  I  have  had  a  good  deal  of  experience  in  dealing 
with  the  Department  of  Justice  since  I  have  l)een  in  the  Senate  and 
prior  to  coming  here,  because  I  haj)pened  to  be  i)rosecuting  attorney 
tor  five  years,  and  I  think  I  know  som(>thing  about  it.  But  I  am  sur- 
prised to  have  an  assistant  to  the  Attorney  (Jenoral  of  the  Depart- 
ment of  Ju.stice  say  to  me.  with  the  knowledge  of  the  facts  anil  cir- 
cumstances as  they  have  been  i)resented  to  you,  that  you  did  not  think 
with  the  evidence  you  had  there  was  a  criminal  conspiracy  between 
Mr.s.  Barnett  and  those  implicated  in  getting  this  money  out  of  the 
department.  I  am  not  passing  ujion  the  matter  with  reference  to 
Mr.  Burke  at  all. 

Mr.  Lacy.  Well.  I  have  not  said  that  there  was  no  ovidem-e  of  a 
criminal  conspiracy  as  to  those  attoincys. 

Senator  Wheelek.  I  am  asking  with  refeience  to  her  and  these 
attorneys,  and  with  reference  to  tlicii-  atleni])t  to  get  this  monev  out 
of  the  department.  I  am  not  including  Mr.  Burk(>  in  this  h'lmk 
stalemenl  at  all;  I  am  (eliminating  him  from  the  oicture  entirely. 

Mr.  Lacy.  There  possibly  is.  I  do  not  know  auout  the  correctness 
of  the  statement  made  there  in  that  memorandnm,  as  to  the  passing 
of  money  between  these  parties.  As.suming  that  that  influenced  these 
people,  and  AVaid.  or  any  (io\ernment  ollicial.  in  making  the  recom- 
mendation, 1   would  say   there   was  criminal  C()nsi)iracy.     If  those 


SURVEY  OF   CONDITIONS   OF   INDIANS   IN   UNITED  STATES     1291 

transactions  influenced  those  people  to  make  those  recommendations, 
then  it  would  have  elements  of  a  criminal  conspiracy. 

Senator  Wheelek.  I  think  that  is  all. 

The  Chaikman.  Anything:  further?  Anythino:  more,  Mr.  Pat- 
terson? 

Mr,  Patterson.  In  your  discussion  of  the  criminal  conspiracy,  I 
take  it  that  your  opinion  is  confined  to  the  pei^sons  named  in  your 
memorandum. 

Mr.  Lacy.  Oh,  yes.  That  memorandum  was  written  witli  the  per- 
sons named  in  it  in  view. 

Mr.  Patterson.  And  you  had  before  you  at  the  time  you  i)re- 
pared,  or  have  you  at  any  time  had,  any  evidence  on  which  memo- 
landums  or  opinions  were  prepared,  that  would  indicate  a  conspiracy 
on  the  part  of  anyone  ? 

Mr.  Lacy.  No. 

Mr.  Patterson.  You  say  the  rule  in  the  Department  of  Justice  has 
now  been  chanj^ed  so  that  matters  of  this  kind  are  not  submitted  to  a 
in'and  jury,  unless  it  is  felt  in  the  department  that  it  has  sufficient 
evidence  to  sustain  not  only  the  indictment  but  a  conviction. 

Mr.  Lacy.  I  understand  that  is  the  rule,  now.  I  had  no  experience 
with  Federal  grand  juries  at  the  time  I  wrote  that  memorandum,  and 
that  memorandum  was  written  with  the  view  that  an  investigation  of 
the  facts  would  be  made  by  a  grand  jury.  That  is  not  the  policy  of 
the  criminal  division  of  the  Government,  I  understand,  now. 

Senator  Wheeler.  Your  idea  was  to  just  call  the  grand  jury  to- 
gether for  a  fishing  expedition,  and  put  the  Government  to  that 
expense  just  for  a  fishing  expedition. 

Mr.  Lacy.  Yes,  sir;  just  as  much  as  we  do  with  grand  juries  in  the 
State  courts.  That  is  exactly  what  is  done  in  every  State  in  the 
country. 

Senator  Wheeler.  I  beg  to  differ  with  you. 

Mr.  Lacy.  That  is  common  practice  in  the  State  courts,  but  not  in 
the  Federal  courts,  as  I  understand  it. 

Mr.  Patterson.  Mr.  Lacy,  you  were  in  the  New  York  trial? 

Mr.  Lacy.  Yes;  I  was  present. 

Mr.  Patterson.  And  that  was  in  November.  1926? 

Mr.  Lacy.  Yes. 

Mr.  Paitekson.  There  ha\e  been,  not  while  you  were  present,  but 
in  the  course  of  this  hearing,  instructions  given  to  attorneys  in 
charge  of  that  case  from  tlie  Department  of  Justice  to  amend  the 
pleadings  there  and  to  withdraw  the  charges  of  fraud  in  the  event 
the  attorneys  did  not  feel  that  they  had  sufficient  evidence  to  sustain 
them ;  that  is,  authority  on  the  part  of  the  officers  of  the  Government. 
Do  you  remember  having  received  those  instructions? 

Mr.  Lacy.  Those  instructions  were  sent  direct  to  the  United 
States  Attorney. 

Mr.  Paiterson.  Yes;  Mr.  Buckner. 

Mr.  Lacy.  He  was  out  of  the  office  at  the  time,  and  I  think  when 
we  arrived  in  New  York  Mr.  Crawford  told  us  that  he  had  instruc- 
tions, either  by  phone  or  b}'  letter  from  Washington,  to  withdraw 
those  charges. 

Mr.  Patterson.  And  as  I  understand  from  youi-  testimony  to-chiy 
about  these  pleadings,  you  never  agreed  you  had  evidence  to  sustain 
those  charges  of  fraud. 
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Mr.  Lacy.  Not  the  charges  of  fiaud  thai  wn-f  nunh'  in  iht*  bill;  no. 

Mr.  PATTkRsox.  So  far  as  the  Bariu'tt  case  ami  the  (Mvil  .suits  are 
coiKeriu'd,  have  you  iiuw  been  lakt'U  otF  of  ihose;  have  you  anything 
more  to  do  with  thenif 

Mr.  Lacy.  Only  the  New  Vork  <ase. 

Mr.  Patit-:k.son .  And  that  is  in  connection  with  the  attorney's  fees, 
tlie  claijM  for  attorney  fees  new  pending^ 

Mr.  Lacy.  That  is  the  only  phase  (»f  that  <a>e  still  open  tiiai  I 
have  any  connection  with. 

Mr.  Paitkrson.  And  that  is  for  the  attorneys'  fees? 

Mr.  Lacy.  Ves. 

Mr.  Paiteu.sox.  Outside  of  that,  you  have  nothing  further  to  do 
with  the  liarnett  case? 

Mr.  Lacy.  N(j. 

Senator  Wiieelu{.  Mr.  Lacv,  you  are  not  at  all  familiar  with  these 
letters  and  these  telegrams  that  have  Iwen  coliecti'd  since  the  case 
in  New  York,  are  you  i 

Mr.  Lacy.  Pertaining  to  what  i 

Senator  Wheeler.  Pertaining  to  the  Barnett  case  and  Mr.  Hurke's 
connection  with  it. 

Mr.  Lacy.  Only  the  correspondence  regarding  the  New  Vork  case 
in  the  application  for  attorney's  fees. 

Senator  Wheeler.  I  say,  with  any  of  these  letters  that  the  De- 
partment of  Justice  says  it  collected  since  the  New  York  ca.se,  are 
you  i 

Mr.  Lacy.  No.  I  do  not  even  know  what  vou  refer  to.  I  know 
we  have  had  some  correspondence  with  the  I  nited  State>  Attorney 
in  New  York  about  the  application  for  fee<  there,  but  I  am  not 
familiar  with  any  other. 

Senator  Wheeler.  You  are  not  familiar  with  the  evidence  that 
has  been  collected  b}'  the  Department  of  Justice — by  the  airents  of 
the  Department  of  Justice — with  reference  to  this  case  since  the  trial 
of  the  New  York  ca.se? 

Mr.  Lacy.  I  do  not  think  x).  I  evidently  have  not  seen  what  you 
refer  to. 

Senator  Whkeler.  That  is  all. 

The  Chah{.man.  Anything  else  ^ 

Mr.  Pattkrson .  One  moi-e  <|uestion. 

Ml-.  Lacy,  in  referring  to  this  memorandum  ami  the  man  Motter.  1 
will  ask  you  if  you  know  whether  or  not  the  record  shows  that 
Mott<'r's  connection  with  Mrs.  Barnett  ceased  in  abojit  ll»*il  i 

Mr.  Lacy.  Well,  it  ceased — no,  I  could  not  say  the  date.  It 
ceased  (juite  a  while  ago.  but  I  do  not  know  what  date.  The  only 
thing  that  evei*  called  my  attention  to  it  is  the  mattei-  of  his  appear- 
ing to  repri'sent  .Mis.  liarnett  and  the  payment  of  >ome  expense 
money  to  him.  That  occurred,  I  know,  sometime  i)efore  the  gifts 
were  mach',  but  I  coidd  not  tell  you  the  date  without  referring  to  the 
m(>mor)indmn  or  files. 

Mr.  l*ATrERHON.  Now.  can  you  give  me  the  date  of  thoxe  loans  that 
you  referred  to  or  your  meUKuandum  refers  to? 

Mr.  Lacy.   Not   anv  more  than  i>  stated  in  the  nieinoranduni. 

Mr.  Paitekson.  Tnat  is  gi\en  in  tlu>  memorandiuu.  those  dates  ^ 

Mr.  La(  V.  I  am  not  certain  that  it  is.  I  rather  think  so.  But  all 
the  information  I  had  about  it  is  set  out  in  that  memorandmn. 
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The  Chairman.  Anything  further? 

Senator  Pine.  Did  you  ever  have  any  evidence  to  show  just  why 
Hotter  quit  the  case  ? 

Mr.  Lacy.  The  files  showed  that  Mr.  Burke  questioned  his  rij^ht  to 
appear  for  Mrs.  Barnett  on  account  of  his  official  position  with  the 
Government. 

Senator  Pine.  I  have  seen  the  statement  somewhere — it  was 
credited  to  Mr.  Burke,  I  think — that  "  Motter  faded  from  the  pic- 
ture." after  his  first  aj)pearunce  there.  I  would  like  to  know  whether 
he  really  faded  from  the  picture  or  whether  he  pretended  to  fade 
from  the  picture,  or  his  connection  with  the  case  absolutely  ceased. 

Mr.  Lacy.  After  that  incident  there  was  no  further  connection  of 
Motter,  shown  by  the  files  in  the  case,  whatever.  He  does  fade  from 
the  picture  so  far  as  the  files  in  the  case  show,  in  our  department, 
from  that  time  on. 

Senator  Pine.  What  was  the  effect  of  the  decision  in  New  York  ? 

Mr.  Lacy.  The  effect  of  that  decision  was  to  set  aside  the  gifts.  Of 
course,  briefly  stated,  the  effect  of  the  opinion  of  Judge  Knox  was  to 
set  aside  the  gifts  on  the  ground  that  the  Indian  was  incompetent  and 
not  capable  of  negotiating  and  making  a  contract,  and  on  the 
ground — for  the  reason  that  the  Interior  Department's  approval  of 
his  act  did  not  lend  any  validity  to  it.  That  seems  to  be  the  basis  of 
the  decision. 

Senator  Pine.  Under  that  decision,  is  the  Secretary  the  guardian 
of  incompetent  Indians? 

Mr.  Lacy.  Under  the  New  York  decision? 

Senator  Pine.  Yes,  sir. 

Mr.  Lacy.  If  he  is  incompetent,  under  that  decision,  to  the  extent 
that  he  can  not  negotiate  a  contract,  if  he  has  not  sufficient  mental 
capacity  to  enter  into  a  contract  himself,  then  the  Interior's  action 
would  not  lend  any  validity  to  his  contract.  That  is  the  effect  of  that 
decision  as  I  gather  it.  But,  as  to  the  guardianship  of  the  Indian, 
that  arises  out  of  the  restrictions  imposed  upon  the  Indian's  propert}' 
by  Congress,  and  power  is  given  the  Secretary,  of  course,  to  release 
those  restrictions.  He  still  would  have  custody,  control  of.  and  super- 
vision to  some  extent  over  the  restricted  property  of  the  Indian. 

Senator  Pine.  But.  as  I  understand  it,  a  guardian  does  not  have  the 
power  to  convey  title  to  the  Indian's  property. 

Mr.  Lacy.  Not  if  the  Indian  is  incompetent,  to  the  extent  that  the 
court  held  Jackson  Barnett  incompetent,  no. 

Senator  Pine.  In  either  case,  the  Secretary  does  not  have  the 
power  to  convey  the  Indian's  property. 

Mr.  Lacy.  Not  on  the  principle  of  that  decision.  The  conveyance 
or  the  action  must  be  negotiated  by  the  Indian  and  the  Secretary's 
power  is  one  of  approval  or  veto. 

Senator  Pine.  And  if  the  Indian  is  incompetent,  then  there  must 
be  a  guardian  to  negotiate  the  transaction. 

Mr.  Lacy.  "Well,  I  would  not  care  to  express  an  opinion  on  that 
controverted  proposition,  offhand.  That  is  a  matter  of  a  great  deal 
of  controversy.  There  is  some  authority  on  both  sides  of  it,  but, 
personally.  I  question  the  power  of  the  Secretary  of  the  Interior  to 
act  for  the  Indian.  I  am  inclined  to  think  that  the  Indian  must  act 
for  himself,  and  that  the  Interior  Department's  power  is  the  power 
to  veto  or  approve  what  he  does. 
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Soiiiitor  Pink.  But  the  court  in  that  case  held  that  an  inconipetciu 
Indian  couhl  not  act  for  him.sclf  and  the  Secretary  could  not  act 
for  liim. 

Mr.  Lacy.  Ves;  that  is  the  basis  on  wliich  he  set  aside  these  ^ifts. 
on  the  ground  that  the  Indian  was  incompetent  to  undei-stand  the 
making  of  these  <zifls. 

Senator  Wiieei.kh.  1  am  reading  from  the  brief  that  Waiter  filed, 
in  whidi  he  sets  forth  some  of  the  testimony  [reading] : 

MeOufrin  says  that  lie  and  tlu-  Rarnctts  came  fn  Washinsion  a  few  daj'.s  before 
Motter  and  waited  for  Motter  to  make  an  apiKtintmeut  for  them  at  the  com- 
missioner's office ;  that  they  all  went  to  the  commissioner's  office  to>;eLher ;  that 
the  commissioner  was  informed  that  Barnett  wanted  a  home  and  better  living 
conditions. 

A  little  further  on : 

Mr.  Burl<e  asked  what  connection  Mutter  had  with  the  matter  and  MeGugiu 
told  him  that  "  Motter  had  made  about  all  the  headway  that  we  had  ever 
made."  Mr.  Burke  then  asked  McGugin  whether  he  was  aware  of  the  fact 
that  Motter  was  an  Assistant  Attorney  General  and  told  liiui  that  "  No  man  who 
is  an  employee  of  the  Department  of  Justice  had  any  right  to  appear  before 
the  Interior  Department,"  and  that  while  it  was  none  of  his  affair  who  Mrs. 
Barnett  had  for  her  counsel  it  did  not  appeal  to  him  very  much  for  them  to  be 
in  Washington  three  days  without  coming  to  see  him  because  his  was  a  public 
office  and  there  was  no  need  for  anybody  to  make  an  appointment  or  "  for  the 
employment  of  anybody  who  had  any  suspicion  of  influence." 

Mr.  Burke  further  said,  according  to  Mr.  MeGugin,  "  That  Barnett  was  a 
millionaire;  that  his  wife  should  be  given  the  same  consideration  and  same 
comforts  as  the  wife  of  any  other  inan  in  proportion  to  his  wealth ;  and  he 
wanted  her  to  enjoy  those  luxuries,  and  that  he  would  see  to  it  that  Barnett 
anrl  his  wife  enjoyed  those  privileges  and  blessings  of  life  that  I  have 
enumerated." 

A  little  further  on: 

Mr.  Burke  says,  "  He  never  mentioned  to  Mr.  Mott  that  the  Barnetts  and 
Motter  and  McGugin  were  coming  to  see  him,  and  he  denies  that  Mr.  Mott  talke<l 
to  him  with  respect  to  Motter's  connection  with  the  visit  but  Mr.  Mott's  story 
to  tiiem  is  too  substantially  detailed  and  too  callously  frank  to  admit  of  his  bein-' 
doubted,  and  McGugiu's  story  lits  in  with  Mott's.  Mr.  Burke's  recollection 
failed  on  several  crucial  occasions  and  his  deposition  was  taken  too  soon  after 
the  taking  of  the  depositions  of  Mott  and  McGugin  for  him  to  have  becom*- 
aware  of  just  what  they  had  disclosed. 

Mr.  Burke's  story  is  that  when  the  Barnetts  and  McGugin  and  Motter  came 
to  see  him  he  pointed  out  to  Motter  that  he,  Motter,  "  Was  in  a  rather  awkward 
position  as  special  assistant  to  the  Attorney  General  if  he  was  representing  an 
inttrcst  that  would  be  adverse  to  the  restricted  Indian,  Jackson  Barnett,"  and 
that  Motter  "  Faded  away  after  that." 

He  further  testified  that  he  said  to  McGugin  : 

He  undersKKMl  Moticr  was  going  to  di>  certain  things  for  you.  What  ha.s 
become  of  himV  And  Mr.  McGugin  replied  that  he  had  been  trying  to  get  Motter 
to  come  over  to  the  commissioner'!!!  office,  but  Motter  said  he  did  not  have  t«' 
sec  the  Comml.ssioiier  of  Itidiaii  Affairs,  but  he  would  go  to  the  Department  of 
Justin'  and  see  Attorney  (Jeneral  Harry  Daugherty,  and  Harr>-  Daugherty 
would  i'll  the  (Jommissioner  of  Indian  Affairs  wliat  to  do. 

Mott  1  had  lnnuence--bul  not  so  much  as  Mott.  He  was  Incidentally  snc- 
cespfnl  in  having  Mr.  Burke  authorize — 

That  is  a  statement,  n«)l  testimony.      F  thinlc  thai  is  all. 

The  Chaikman.  Aiiylhing  fiaihei-^ 

Mr.  Paitkkso.n.  Now,  were  these  hills  wherein  ihe  frnud  wa- 
charged  in  the  various  suits  suimiitled  to  yoti  with  the  ie»|uest  to 
sign  or  initial  them  at  any  time.  Mi-.  LacN^ 
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Mr.  Lacy.  Not  the  Hrst  amended  bill,  no;  but  the  second  amended 
bill  of  complaint  was. 

Mr.  Patterson.  Did  you  sign  or  initial  them? 

Mr.  Lacy.  No;  I  did  not  agree  with  the  pleading  and  asked  to  be 
released — asked  to  be  relieved  from  sponsoring  them  at  the  time — 
and  was  relieved. 

Mr.  Patterson.  That  is  all. 

The  Chairman.  That  will  be  all. 

TESTIMONY  OF  OSCAR  R.  LTJHRING 

(The  witness  was  sworn  by  the  chairman.) 

The  Chairman.  Give  your  full  name  and  your  title. 

Mr.  LuHRiNG.  Oscar  R.  Luhring,  Assistant  Attorney  General. 

Senator  Wheeler.  Mr.  Liiliring,  do  you  laiow  something  of  the 
Barnett  case? 

Mr.  Luhring.  In  a  general  way ;  yes. 

Senator  Wheeler.  Testimony  has  been  introduced  here  to  the 
effect  that  Mr.  Parmcnter  talked  over  this  case  with  yon  at  different 
times — many  times — and  that  j-ou  and  he  went  to  see  the  Attorney 
General  on  one  occasion  and  discussed  on  at  least  one  occasion  the 
case  with  the  Attorney  General. 

Mr.  Luhring.  I  can  not  recall  that.  I  talked  to  Mr.  Parmenter 
this  morning. 

Senator  Wheeler.  And  the  Attorney  General,  for  the  purpose  of 
refreshing  your  memory,  likewise  testified  that  his  recollection  was 
that  3'ou  and  Mr.  Parmenter  came  to  see  him. 

Mr.  LrnRiNG.  I  am  not  disputing  that,  Senator,  of  course;  but  I 
have  been  trying  to  refresh  my  recollection  about  that ;  and  I  talked 
to  Mr.  Parmenter,  and  I  can  not  recall.  If  I  happened  to  be  there, 
of  course  it  was  discussed;  but  I  do  not  know  what  we  talked  about. 

Senator  Wheeler  (reading)  : 

Mr.  Parmenter.  At  ime  time  in  company  with  Assistant  Attorney  General 
Luhrinq:.  when  Luhring  and  I  had  been  talkins  about  the  matter,  General 
Luhring  suggestetl  that  we  go  up  and  talk  with  the  Attornt^y  General  about  it. 
I  had  talked  to  the  Attorney  General  about  it  prior  to  that  time,  and  for  reasons 
personal  on  my  own  part  I  did  not  think  that  was  just  the  thing  to  do.  After 
coming  back  from  lunch  I  went  down  to  his  office  and  said,  "  Well,  I  think  we  had 
better  go  up  and  talk  with  the  Attorney  GL'ncral  as  you  have  suggested,"  and 
we  went  up  there  and  went  in  and  sat  down,  and  I  took  the  initiative  in  talking. 
I  .said  to  him  that  Luhring  and  I  had  been  talking  over  these  Jackson  Barnett 
matters,  and  I  said :  "  We  are  of  the  opinion  that  if  this  evidence  in  the  case 
is  fairly  submited  to  a  grand  jury,  the  grand  jury  will  return  an  indictment 
against  Mrs.  Barnett,  Harold  C.  McGugin,  M.  L.  Mott,  Charles  H.  Burke,  and 
Anmsa  J.  Ward."  I  do  not  remember  whether  I  mentioned  any  others.  I  said: 
"It  is  further  our  opinion  that  the  evidence,  if  properly  submitted  to  a  petit 
jury  and  tried  out  as  it  should  be  to  that  jury,  would  result  in  that  jury 
returning  a  verdict  of  guilty  against  Lliu.se  men."  He  then  asked  me.  "Have 
you  made  any  memorandumV"  I  said:  "I  have  downstairs  a  memorandum 
of  approximately  149  pages."  He  said :  "  I  wish  you  would  submit  that  memo- 
randum to  me." 

He  turned  to  General  Luhring  and  said  :  "  Mr.  Luhring,  have  you  been  Into 
this  matter?"  Mr.  Luhring  said  that  he  had  not  been  into  it  so  fully  as  I 
had,  and  that  he  had  gone  over  it  some.  Then  the  Attorney  General  asked  me 
to  submit  that  memorandum  back  to  him,  and  I  submitted  It  back  to  him. 

Senator  L.\  Foli.ktte.  You  have  not  had  any  further  conversation  with  him 
.since  you  submitted  the  memorandum? 

Mr.  Parmentkr.  Yes. 
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St'iiiitor  WHEEija:.  Ilnw  loiiR  aj;i>  wns  that? 

Mr.  Parmenter.  Fcbruiiry.  1027.  iis  T  recnllect. 

Soiiator  La  Fou^nrE.  Havo  you  had  further  conversation  with  him'' 

Mr.  Paume.nter.  Before  this  fpri\m\  jury  was  cnlNnl  I  ha<l  n  lonjr  (onfereDce 
with  liim,  and  the  sum  and  substance  and  conclusion  of  that  conference  was, 
he  said  to  me.  "  Wlien  you  take  this  case,  take  it  just  like  any  other  Assistant 
Attorney  General  would  take  it.  and  you  handle  it  and  ro  ahead  with  it."  I 
did  it. 

He  called  me  back  the  next  day,  or  the  next  afternoon  after  that,  anyhow, 
and  he  said  to  me,  "  Of  course,  when  you  are  Roing  ahead  with  it.  you  consult 
or  coop^'rate  with  Assistant  Attornt-y  Gi-iioral  LuhriiiR."  I  said:  "Yes:  I  have 
been  doing  that  all  the  time,  and  there  is  the  utmost  harmony  In-tween  bis  divi- 
sion and  mine  in  regard  to  this  matter." 

Mr.  LuiiRixo.  That  i.'j  (rue,  but  for  the  life  of  me  I  can  not  recall 
it.  I  talked  with  Mr.  Parmenter  ripht  from  the  be<rinninjr.  1  was 
interested  in  Oklalionia  in  .Mjme  prou.secution.'^  in  the  (Jsage  cotintry. 
and  Mr.  Parmenter  and  I  di.-ciis^ed  those  eases. 

Senator  Wiikelkh.  I  called  this  matter  to  the  attention  of  the 
Attorney  ( Jeneral,  this  testimony  of  Mr.  Parmenter.  and  he  testified 
in  substance — he  detailed  this — but  slated  that  yon.  as  I  recall  \U 
neither  assented  nor  dissented — if  1  misquote  the  testimony,  correct 
me — but  that  you  at  that  time  neither  assented  nor  dissented  because 
of  the  fact  you  said  nothin^i  about  the  statement  made  by  Mr.  Par- 
menter. 

Mr.  LuHRiNG.  Perhaps  I  can  possibly  answer  this  whole  matter 
in  this  way 

Senator  Wheeler.  Let  me  ask  you  first,  in  view  of  my  statement 
of  what  the  Attorney  General  said  and  Mr.  Parmenter  said,  if  you 
recall  it? 

Mr.  LuHRiNG.  I  do  not  recall  that  meeting;  with  the  Attorney 
General  and  Mr.  Parmenter.  That  mav  have  happened;  most  likely 
did.  Mr.  Parmenter  and  I  discussed  this  matter  after  he  came  into 
the  department,  later,  because  I  was  very  much  interested  in  his 
matter  and  he  was  in  mine.  There  was  just  a  general  feeling  be- 
tw^een  him  and  me,  but  it  was  his  matter,  and  I  told  him  when  he  was 
ready  for  me  to  help,  why,  just  say  the  word  and  I  would  ^o  to  it. 
I  knew  about  it  in  a  general  way.  I  saw  him  from  time  to  time  and 
he  saw  me  from  time  to  time  and  showed  me  what  he  was  doing, 
his  pleadings,  and  the  theory  he  had  adopted — the  pleading  .sent 
out  in  Kansas  before  Judge  Pollock.  I  know,  generally,  the  whole 
story,  but  that  particuhir  meeting  has  escaped  me. 

Senator  Wheeler.  I  a.ssume,  as  you  say,  you  looked  upon  it  as 
being  his  case,  and  that  he  called  you  in  and  consulted  you  in  a 
general  wav  about  it,  and  he  gave  vou  his  (heorv  of  the  case,  and  so 
forth. 

Mr.  LuHRiNG.  Yes. 

Senator  Wheeler.  Did  you  disagree  with  him  at  any  time? 

Mr.  LuHRiN(;.  Well,  there  was  no  time  to  disagree  until  along  in 
June.  I  then  did  not  disagree  with  him.  I  went  to  the  hospital  on 
the  4(h  of  May  and  did  not  come  back  to  my  oHice.  1  think,  until  the 
2;ir(i  of  June.  li)'2H,  and  it  was  on  the  29th  of  June  that  I  telephoned 
Frank  Lee.  United  States  attorney  in  Muskogee,  to  stop  the  «jrand 
jury  proceedings  and  to  notify  the  witnesses  not  to  ai)pear.  It  was 
at  that  time  that  Mr.  Parmenter 

Senator  AVheeler.  It  was  the  .\ttornev  Cxeneral  who  notified  vou 
to  do  that? 
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Mr,  LuHRiNG.  That  was  after — I  did  not  know  anything  about  the 
grand  jury  being  caUed.  and  when  I  learned  that,  1  think  it  was  on 
my  own  responsibility  that,  to  use  a  common  expression,  I  got  down 
to  "  brass  tacks."    Pardon  me. 

Senator  Wheeler.  Didn't  you  suggest  to  Mr.  Parmenter  that  you 
and  he  should  go  down  to  the  grand  jury  hearing  and  perhaps 
handle  the  grand  jury? 

Mr.  LuHRiNG.  No;  this  particular  grand  jury  was  in  Oklahoma, 
and  we  talked  about  it  long  before;  that  if  tne  matter  was  to  bp 
tried,  let  us  go  down  and  try  that  case:  that  I  liked  Oklahoma;  I 
had  some  interests  down  there. 

Senator  Wheeler.  Didn't  you  suggest  it  would  be  better  to  go  to 
Kansas  City,  or  to  some  place  in  Kansas  ? 

Mr.  LuHKiNG.  Of  course,  we  talked  about  the  jurisdiction,  the 
best  place,  and  perhaps  we  were  talking  about  our  own  convenience, 
more  or  less.    I  prefer  to  try  cases  some  places,  and  others  not. 

Senator  Wheeler.  Well,  after  you  stopped — I  would  say.  after 

you  telephoned  down  there 

Mr.  LuHRiNG.  Pardon  me  for  interrupting,  but  Mr.  Parmenter 
was  present  when  I  did  that  telephoning  and  he  confirmed  it  with  a 
letter  to  the  United  States  Attorney,  or,  I  think.  Special  Assistant 
Selby,  who  aided  more  or  less  in  that  case  and  who  was  down  there 
at  the  time.    We  did  not  talk  to  him. 

Senator  Wheeler.  Well,  have  you  since  that  time  gone  over  this 
case? 

Mr.  LuHRiNG.  No;  I  have  not.  I  think  that  day.  or  may})0  the 
next,  we  had  a  discussion  about  it  and  I  raised  the  question  of  the 
statute  of  limitations.  Perhaps  I  ought  not  to  discuss  other  mat- 
ters that  I  discussed,  so  far  as  he  was  concerned. 

Senator  Wheeler.  I  do  not  expeet  you  to  testify  to  anything  that 
would  embarrass  the  Department  of  Justice. 

Mr.  LuHRiNG.  That  is  what  I  had  in  mind.  We  were  considering 
various  phases,  and  did — and  the  matter  is  still  an  open  matter. 

Senator  Pine.  But  you  and  General  Parmenter  worked  together 
agreeably  in  practically'  every  particular? 

Mr.  LuiiRiNG.  Oh,  yes.  I  got  Jackson  Barnett  out  of  C'alifoinia. 
showed  him  how  to  do  that;  and  we  were  accused  of  kidnapping  him, 
but  did  not. 

Senator  Pine.  Well,  something  came  up,  some  .situation  with  i-ef- 
erence  to  when  it  was  claimed  you  attempted  to  kidnap  him.  What 
was  that? 

Mr.  LuiiRiNG.  In  the  first  place,  they  kidnapped  him.  I  think, 
taking  him  out  of  the  jurisdiction  of  Oklahoma.  We  wanted  Barnett 
down  in  New  York,  and  at  that  time  we  had  the  grand  jury  in 
session  in  Muskogee.  I  was  anxious  to  know  what  Barnett  would 
say,  and  I  wanted  to  keep  hiiu  there,  and  we  issued  a  subpoena  for 
him  to  come  before  the  grand  jury.  He  ignored  it  and  we  cited  him 
for  contempt,  and  when  we  went  out  to  read  this  thing  to  him  Mrs. 
Barnett  ran  into  tlie  house  and  got  a  gun.  so  the  boy  put  him  into  an 
automobile  and  drove  him  to  Oklahoma.  When  he  learned  he  was 
going  to  Oklahoma  he  was  \ei\v  haj)]n',  because  he  was  going  to  see 
his  dogs  and  the  old  shack  and  friends.  Then  we  were  able  to  get 
him  down  to  New  York  and  luive  him  in  court. 
26465— 29— PT  3 24 


1298    SURVEY  OF   CONDITIONS   OF   INDIANS   IN    UNITED  STATES 

Senator  Pine,  He  was  ivally  anxious,  you  understood,  to  ^yet  out  of 
this  j^ilded  palace  in  California? 

Mr.  LuHKiN<;.  Oh,  yes.    Tiiey  revert  to  typ*-. 

Senator  Pink.  I  have  never  seen  them — a  full-blooded  Indian — 
but  who  would  revert  to  type. 

Mr.  LunKiN(;.  I  have  learned  a  lot  about  Indians.  1  have  been 
down  in  Oklahoma:  that  is  a  j^reat  State  and  a  preat  people. 

Senator  Pink.  You  felt  there  was  nothinir  wrong  about  your  tak- 
in«r  him  from  California  down  there;  and  there  was  somethinj;  said 
about  his  bein^  taken  away  from  there,  as  if  kidnapped  away,  and 
taken  over  to  New  York  and  brou<;ht  here. 

Mr.  LuHRiNo.  To  Washinjiton^ 

Senator  Pink.  Yes.     You  have  seen  him^ 

Mr.  LuHEiNG.  I  have  never  seen  Jackson  Barnett.  I  think,  e.xcept 
at  a  di-stance.  I  saw  him  and  his  wife  jro  out  of  the  Department  of 
Justice,  walkin«;  down  the  street  unattended.  Nobody  kidnapped 
him,  I  don't  think. 

Senator  Pine.  Have  you  reviewed  the  evidence  with  reference  to 
the  part  Mrs.  Jackson  Barnett  played  in  this  matter? 

Mr.  LuHHiNo.  I  know  the  story,  how  she  kidnapped  this  Indian; 
how  they  went  down  to  Kansas  and  were  married,  and  then  McGujrin 
was  called  in,  because  they  could  not  be  married  in  Kansas;  the 
maiiia^^e  was  not  valid,  and  how  they  took  him  over  to  Missouri 
where  the  marriajre  was  performed  a^rain.  I  know  the  whole  story. 
I  talked  with  Mr.  Parmenter  about  it:  it  was  his  business,  but  it  was 
very  inteiestin<r;  and  Mr.  Parmenter  was  so  full  of  it  I  think  he 
wanted  to  confide  to  somebody  about  it.  and  he  talked  to  me.  I  know 
the  whole  story. 

Senator  Wheeler.  Was  there  any  question  in  your  mind — I  am 
askin«^  you  now  with  reference  to  Mrs.  Barnett  and  McGugrin  and 
these  otners — was  there  any  question  among  the  people  in  the  depart- 
ment and  in  your  office,  but  that  that  matter  ought  to  be  presented 
to  the  grand  jury? 

Mr.  LuiiRiNG.  Mr.  Parmenter  was  not  ready  to  present  that  and 
I  was  not  ready  to  present  anything  of  that  kind  at  that  time.  Of 
course  there  are  other  matters  involved  in  this  matter.  We  were  dis- 
cussing the  conspiracy  to  defraud  (he  Government.  Of  course  it  is 
no  crime  to  defraud  an  Indian,  but  to  defraud  the  Government 

Senator  Wiif^ler.  No ;  but  it  would  be  if  they  had  entered  into  a 
conspiracy  to  get  money  out  of  the  Government! 

Mr.  LuiiRixcj.  Yes;  by  misrepresentations,  fraud,  or  anything 
like  that.     You  and  I  could  conspire  to  do  that. 

Senator  Wiikelek.  Anybody  could  do  that,  but 

Mr,  LuHRiNfi.  Of  cour.se  this  woman  was  animated  by  one  motive, 
and  that  was,  that  this  was  a  rich  Indian,  and  it  mattered  not  to 
her  if  she  inarried  him;  that  is  all.  I  am  surprised  that  she  has 
lived  with  him  as  long  as  she  has. 

Senatoi-  AVheklkr.  That  is  probably  due  to  the  fact  that  she  has 
not  got  all  of  the  money,  yet. 

Mr.  LuiiKiN'o.  Perhaps  so. 

Senatoi-  Wiikekkr.  I  think  that  is  all. 

The  Chairman.  Are  there  any  further  Questions? 

Mr.  Li;iii;iN(;.  If  you  will  permit  me.  Mr.  Chairman,  T  saw  in  the 
newspaper  this  morning,   I    think   it    was  the   Sun,   when'   General 
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Mitehell  was  asked  whether  or  not  he  asked  Parmenter  or  me 
whether  we  could  proceed  in  this  case  and  not  indict  Burke. 

Senator  Wheeler.  I  do  not  think  you  were  mentioned  in  the 
matter. 

Mr.  LuHRiNG.  I  want  to  say  this,  of  course,  that  I  hold  no  brief 
for  Commissioner  Burke  or  anyone  else;  but  that  does  not  sound 
like  Mitchell,  to  me,  knowing  him  as  I  do. 

Senator  Wheeler.  You  were  not  present  at  that  time? 

Mr.  LuiiRiNG.  No ;  I  did  not  hear  anything  of  tlie  kind. 

Senator  Wheeler.  The  testimony  was  with  reference  to  a  state- 
ment by  Mr.  t)anly  and  Mr.  Parmenter,  and  I  assumed  that  it  was 
in  view  of  the  fact  that  you  received  the  notice  from  the  Attorney 
General  not  to  proceed,  or  Mitchell  staying  the  proceedings  in  the 
case,  and  that  they  wanted  a  stay  particularly  with  reference  to 
Burke,  in  view  of  the  fact  that  they  had  received  this  letter  from 
the  Secretarj-  of  the  Interior. 

Mr.  LuHRiNG.  But  this  article  had  my  name  in  parenthesis. 

Senator  Wheeler.  The  record  does  not  show  that  you  were  pres- 
ent at  that  interview. 

Mr.  LrHRiNG.  That  is  ail  right.  I  want  to  say  this,  because  I.  do 
not  want  to  shirk  anything  about  this  matter.  I  am  in  charge  of 
this  criminal  division,  and  it  appears  to  me  that  I  must  exercise 
some  supervision  over  the  matter.  I  was  personally  glad  that  the 
claim  went  over,  because  I  had  not  had  the  opportunity  to  go  into 
the  thing  as  thoroughly  as  I  wanted  to;  and  since  then  there  has 
been  so  much  said  about  the  case 

Senator  Wheeler.  It  is  not  the  case.  What  we  are  interested 
in  is,  is  the  case  now  going  to  be  pigeonholed  in  the  department  or 
is  it  not  going  to  be  ? 

Mr.  LuHRiNG.  If  they  send  it  to  me  formally,  it  will  not  be 
pigeonholed. 

Senator  TnOiVrAS.  I  believe  you  stated  a  moment  ago  that  you  did 
not  know  that  this  granil  jury  was  called  in  Muskogee  until  it  wa.^ 
called  to  your  attention,  and  you  took  steps  to  [)ostpone  action  at 
that  time.     Is  that  correct^ 

Mr.  LuHRiNG.  Well.  1  did  not  take  any  steps  except  to  call  Mr. 
Ridgely.  It  was  not  on  my  owm  motion  that  I  did.  Just  about 
that  time  ^Ir.  Mitchell,  who  was  Acting  Attorney  General,  discussed 
the  matter  with  someone  to  determine,  and  he  decided,  rather,  that 
the  ca.se  ought  to  be  postponed,  the  grand-jury  investigation  ought 
to  be  postponed. 

Senator  Thomas.   Vou  are  at  the  h<^ad  of  the  criminal  division? 

Mr.  LuHRiNG.  Yes. 

Senatoi-  Thomas.  How  did  this  grand  jury  hajipen  to  be  called 
in  Muskogee  for  the  purpose  for  which  it  was  called,  and  the  matter 
not  come  to  your  attention? 

Mr.  Luhring.  At  that  time.  Senator,  I  was  in  the  hospital.  I  was 
operated  on  on  the  15th.  I  went  home  on  the  4th  and  was  operated 
on  on  the  loth,  and  I  was  laid  up. 

Senator  Thomas.  In  your  absence  who  would  act  for  you  in  your 
office  ( 
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Mr.  l^uiiuiNG.  Mr.  Rid^'ely  wji>  the  jjeiuTul  attorney,  and  1  pre- 
sume tluit  he  acted,  and  1  assume  tliat  Mr.  Selby  and  >Ir.  Parnicnter 
called  that  «i;iand  jury. 

Senator  W'ukki.ki;.  Mr.   i*arinenier  has  >o  testified. 

Mr.  LuHHiNc;.  I  would  not  have  lie^itated  to  do  that.  becau.«-e  there 
was  no  disagreement  between  him  and  me  except  tlial  the  callinjL;:  of 
the  grand  jury  when  he  did  it  had  not  been  put  up  to  me.  I  might 
not  have  been  for  that  at  all  until  I  had  gone  into  the  thing.  I  am 
going  to  make  up  my  mind  Hrst  whether  or  not  we  ought  to  submit 
a  ca>e  to  tlie  grand  jury.  I  do  not  rely  on  a  grand  jury  to  sift 
tliese  tilings  out. 

.Senator  Wukki.kh.  1  was  going  to  say 

Mr.  Llhiunc;.  1  make  up  my  mind  that  I  have  a  case,  first. 

Senator  Wiiefxek.  You  make  up  your  mind  that  you  have  a 
|)rima  facie  case? 

Mr.  LuHRiXG.  I  go  a  little  bit  further  than  that.  I  want  ii>  know 
that  We  have  some 

Senator  WiiKtiLEU.  Some  chance  to  win  '. 

Mr.  Li  HKiN(;.  Of  course. 

Mr.  PA'rrKus«)N.  You  si)oke  about  bringing  Jacksitn  Baineti  back 
from  Califoinia  or  showing  Mr.  Parmeiiter  how  that  could  be  done. 
He  was  brought  back  and  the  grand  jury  was  then  pen<ling.  Did 
you  expect  to  use  him  in  Oklahoma  { 

Mr.  LuHKiN<}.  We  wanted  to  ask  him  some  (juestions.  I  did,  and 
I  had  never  seen  the  Indian,  and  in  fact  I  wanted  him  to  tell  about  it. 

Senator  Thomas.  Did  you  talk  to  him' 

Mr.  LuiiKiNi;.  Xo;  I  have  never  talked  to  him.  but  we  iiad  special 
assistants  down  there.  Mr.  Brown  was  there,  a  special  as-istant 
who  was  in  this  case,  and  he,  of  course,  was  t^)  ask  some  questions 
about  this  luatter. 

Senator  Thomas.  Have  ^ou  information  at  this  time.  Mr.  Luhring. 
as  to  the  degree  <»f  incom{)etency  that  Jackson  Barnett  labors  under? 

Mr.  LuiiiaN(j.  Oh,  I  read  it  in  the  evidence  here.     He  is  imbecile. 

Senatoi-  Thomas.  I  notice  that  you  had  him  subixinaed  to  appear 
and  he  failed  to  ajjpear,  and  then  later  on  he  was  cited  foi-  (-(mtempt. 
It  is  not  usual  to  take  that  j)rocedure  against  an  imliecile.  is  it  * 

Mr.  Luhring.  Well.  i)erhaps  not ;  but  I  will  answer  that  by  saying 
that  Judge  Knox  had  this  Indian  appear  on  the  witness  stand  in 
that  hearing  and  he  questioned  him.  It  would  have  enabled  us  to 
have  determined  more  about  this  man,  just  to  what  extent  he  wa^  able 
to  know  about  his  property,  how  mucli  he  owned,  and  what  he  was 
doing  with  it,  and  |)erhap.s — well,  I  felt  that  we  ought  to  find  out 
something  about  .lackson  Bainett;  and  then  wt-  were  up  against  that 
situation  too,  that  he  was  being  held  in  California,  and  we  could 
not  very  well  interview  him  there.  As  I  recall,  Mrs.  Barnett  does 
not  permit  anylxxly  to  talk  to  him. 

Senator  Thomas.  Mr.  Luhring.  this  investigation  relates  batk  to 
some  years  ago  when  an  attempt  was  maile  by  Barnett  <)i-  persons 
acting  for  him,  or  alleged  to  be  acting  f(U'  him,  to  cieate  nomu*  trusts, 
'i'he.se  lawsuits  have  all  been  liled  since  that  time  and  the  evi«ience 
pi'oduced  before  the  committee  i>  evidence  that  has  been  dcveh)pe«i 
since  that  time.  Can  you  tell  the  committee  whether  or  not  tlu'i'e  was 
any  judicial  dccicc  or  any  inve.stigati(»n  or  result  of  iiixcstigations  on 
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file  any  place  that  you  know  about,  which  would  disclo.^e  tlie  deprrce 
of  incompetency  of  Jackson  Barnett  at  the  time  that  these  trust 
agreements  were  alleged  to  have  been  niade^ 

Mr.  LuHRiXG.  It  is  my  understanding  tliat  the  Government  pro- 
duced all  the  evidence  it  had  on  that  subject  in  New  York,  and  any 
other  evidence  would  be  cuuiulative.  That  jjrinted  brief  tlici-e  sets 
out,  and  then  J  think  Judge  Knox  himself — I  am  speaking  ncjt  from 
actual  observation  myself  but  maybe  from  things  that  Mr.  Parinentcr 
has  told  me  about,  or  Mr.  Lacy  or  some  of  these  other  gentlemen. 
They  told  me  that  in  that  case  Judge  Knox  had  the  man  on  the  wit- 
ness stand  and  asked  him  some  questions  just  for  the  purpose  of 
observing  and  seeing  the  man;  and  that,  in  addition  to  the  evidence 
of  various  people  out  there.  There  was  some  conflict.  I  think.  Some 
people  out  there  in  Oklahoma  said  that  he  was  all  right,  and  I  did 
not  know  what  he  was  doing  about  it.  but  there  w^as  a  conflict  there; 
and  if  I  was  a  judge  I  would  liold  that  he  was  incompetent  on  the 
strength  of  that  evidence. 

Senator  Thom.vs.  The  evidence  introduced  here,  even  by  Attorney 
'General  Sargent  this  morning,  as  I  understood  it,  was  that  this 
Indian  was  aged — I  think  he  is  68  years  of  age — that  he  was  an  out- 
cast, with  no  relatives  that  paid  any  attention  to  him,  no  education 
whatever,  only  spoke  the  English  language  very  little;  and  being 
placed  on  the  witne.ss  stand  and  being  subjected  to  questions  in  Eng- 
lish, would  a  person  of  that  character  and  with  all  those  liuiitations 
be  able  to  give  a  very  good  account  of  himself? 

Mr.  Lfhrixo.  No;  no  more  than  I  would  if  you  talked  to  me  in 
Italian. 

Senator  Thomas.  That  is  the  very  point  I  wanted  to  <ret. 

Mr.  LuHRiXG.  Of  course,  there  is  something  in  that,  too;  but  I  do 
not  judge  largely  by  that  but  by  a  man's  demeanor  and  appearance. 
I  have  seen  men  who  were  very  old  who  would  acquit  them-selves 
most  favorably  notwithstanding  that  they  had  not  liad  the  advantages 
of  a  college  education.  The  question  involved,  however,  is  whether 
or  not  he  understood  that  he  was  giving  away  a  million  dollars. 

Senator  Thomas.  On  that  point.  Mr.  Lnliring.  there  has  been  some 
testimony  adduced  here  that  he  did  not  know  whether  or  not 
$100,000  was  worth  as  much  as  or  more  than  $500,000  and  other 
similar  amounts  of  money.  Let  me  ask  you  this  question,  just 
for  illustration.  If  you  were  in  Italy  or  in  France,  or  in  Germany, 
or  in  England,  and,  for  example,  you  were  asked  in  England  which 
was  worth  more,  so  many  florins  or  so  many  sovereigns,  could  vou 
tell? 

Mr.  LuiiKiNG.  Not  right  now. 

Senate))-  Thom.as.  If  you  were  in  Germany  or  in  Russia  and  were 
asked  the  questiort^which  was  worth  more,  100  kopeks  or  100  rubles, 
xjould  you  tell  ? 

Mr.  Li  HRixG.  No:  I  do  not  believe  I  could. 

Senator  Wheeler.  You  would  be  able  to  tell  after  you  hatl  been 
there  for  a  day? 

Mr.  LuHHixo.  Yes;  I  would  not  have  to  be  there  very  long. 
I  Laughter.  1 

Senator  Pink.  You  would  not  have  to  be  there  G8  years? 
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Mr.  LuHRiNG.  No;  but  he  is  asking  me  if  I  cruild  do  that  now.  I 
can  not.     T  have  nevor  l^een  abroad.  Senator,  and  I  do  not  know 

about  it. 

Senator  Whkkler.  But  I  imajrine  by  the  time  you  had  your  money 
changed,  you  would,  might}'  soon. 

Senator  Tho.mas.  I  wilf  say  that  I  have  had  more  trouble  in 
Great  Britain  than  in  any  other  place  I  have  been,  about  money. 

Mr.  I.<rHRiN(:.  With  the  English  money? 

Senator  Thomas.  Yes:  and  I  do  not  yet  know  the  relative  values 
of  .some  of  the  cunency  terms  they  have  in  (ireat  Britain.  They 
have  over  there  a  guinea,  which  is  in  common  use.  and  there  is  no 
such  coin  or  piece  of  money,  which  represents  a  guinea,  ami  that  is 
only  a  sample  of  the  calculations  based  on  their  financial  system. 

Senator  Wheeler.  You  would  not  very  likely  have  a  definite  idea 
about  those  things,  but  a  man  who  had  lived  in  that  country  for  68 
years  would.  You  are  not  making  a  comparison  between  such  a  man 
and  Mr.  Luhring? 

Mr.  LuHRiNo.  Between  me  and  that  Indian?  No,  Senator:  and 
he  does  not  think  that,  either. 

Senator  Thomas.  I  was  ju.st  using  that  as  an  illustration. 

Senator  Pixe.  Do  you  know  how  many  different  secretaries  have 
held  that  this  Indian,  Jackson  Barnett.  is  incompetent? 

]\rr.  Luhring.  No.  sir:  I  do  not.  I  do  not  know  that.  We  have 
had  quite  a  few  proceedings  in  the  matter  out  in  Oklahoma :  and 
about  incompetency,  there  are  two  sorts,  one  that  applies  to  an 
Indian.  "An  incompetent  Indian  "  means  one  who  has  not  had  the 
restrictions  removed  from  him;  and  the  other  meaning  is  an  imbe- 
cile or  insane  person,  or  a  minor,  that  requires  a  guardian.  I  think 
that  proceeding  to  put  a  guardian  over  this  Indian  was  because  he 
was  an  imbecile. 

Senator  Pine.  A  guardian  of  his  person,  and  another  guardian 
of  his  estate. 

Mr.  Luiiring.  Yes. 

Senator  Pine.  Do  you  know  that  the  official  records  of  the  Interior 
Department  show  that  Jackson  Barnett  had  a  brother  named  David 
Barnett  living  at  the  time  this  trust  was  made  if 

Mr.  LijinnNo.  I  do  not  know  anything  about  the  records.  I  have 
heard  that  he  has  got  a  half  brother.  I  do  not  know  anything  about 
that. 

Senator  Wheei.er,  That  is  all,  Mr.  Luhring;  we  are  very  much 
obliged  to  you. 

TESTIMONY  OF  GEORGE  P.  BARSE 

(The  witness  was  sworn  by  the  chairman.) 

The  Chairman.  Plea.se  give  your  full  name  and  your  present  posi- 
tion to  the  .stenographer. 

Ml-.  ]3arhe.  (ieorge  P.  Barse;  comi.sel  in  the  Divisi(m  of  Insolvent 
National  Banks  of  the  Treasury  Department. 

The  CHAHniAN.  You  were  foimerly  connected  with  the  Attorney 
General's  (lej)artment  ? 

Mr.  Barhe.   Yes. 

The  CHAHtMAN.  How  loug  Were  you  with  the  Attorney  General's 
department? 


SURVEY   OF   CONDITIONS   OF   INDIANS  IN    UNITED   STATES    1303 

Mr.  Barse.  I  think  about  two  years. 

The  Chaibman.  From  what  date,  approximately? 

Mr.  Barse.  October,  1924,  to  about  the  first  part  of  April — I  think 
the  6th  of  April— 1927. 

Senator  Wheeler.  Mr.  Barse,  as  I  understand  it,  you  know  some- 
thing of  this  Barnett  case? 

Mr.  Barse.  I  did  know  something;  yes.  I  mean  by  that  that  I 
have  been  away  from  there  almost  two  years  and  it  has  almost  gone 
from  my  mind. 

Senator  Wheeler,  For  the  purpose  of  refreshing  your  recollection, 
there  has  been  some  testimony  introduced  here  to  the  effect  that  you 
were  the  one  who  telephoned  to  Mr.  Crawford,  the  assistant  United 
States  district  attorney  in  the  city  of  New  York,  and  told  him  to 
withdraw  the  charges  of  fraud  that  were  set  forth  in  the  complaint 
in  the  New  York  case  against  Mr.  Burke.  Do  you  recall  that 
incident  ? 

Mr.  Barse.  I  think  that  I  recall  that  Mr.  Parmenter  and  I,  to- 
gether, as  I  remember  it,  telephoned,  and  I  think  it  was  confirmed 
by  a  letter. 

Senator  Wheeler.  Now,  let  me  ask  you,  for  the  purpose  of  refresh- 
ing your  recollection,  if  you  did  not  first  write  a  letter  to  Mr.  Selby 
or  to  the  United  States  attorney — write  a  letter  suggesting  that  Mr. 
Crawford  or  the  United  States  district  attorney  in  New  York  consult 
with  Mr.  Selby  with  reference  to  whether  or  not  it  should  be  done? 
Do  you  recall  that  ? 

Mr.  Barse.  As  I  recall  it,  a  letter  was  written  in  substance  that 
the  charge  as  to  fraud — or  similar  import — was  to  be  carefully  con- 
sidered before  finally  deciding  to  present  it  to  the  court,  from  the 
standpomt  of  whether  or  not  the  available  evidence,  as  gone  over  by 
the  attorneys  in  the  case,  was  sufficient  to  justify  presenting  it  to 
the  court. 

Senator  Wheeler.  Yes. 

Mr.  Barse.  In  other  words,  as  I  understand,  the  object  was  not  to 
take  before  the  court  the  charge  unless  it  was  thought  that  it  could 
fairly  be  sustained. 

Senator  Wheeler.  You  wrote  that  letter  to  the  United  States 
district  attorney,  directing  that  he  consult  with  Mr.  Selby  upon  that 
matter  ? 

Mr.  Barse.  Mr.  Selby  and  I,  and  I  think  also  Mr.  Crawford — 
whoever  was  the  attorney,  and  I  think  it  was  Mr.  Crawford  who  was 
the  New  York  attorney.  In  other  words,  Crawford  and  Selby  liad, 
I  think,  taken  most  of  the  testimony  in  the  case,  and  each  was  equally 
familiar  with  it. 

Senator  Wheeler.  Then  did  you  subsequently  telephone  to  Mr. 
Crawford,  directing  him  to  ask  the  court  to  withdraw  the  charge  of 
fraud?    Did  you  make  that  specific  request  of  him? 

Mr.  Barse.  I  think  not.  Senator.  I  think  that  tiie  telephone 
conversation  merely  reiterated  in  substance  the  letter,  and  was  to 
the  effect  that  if  they  readied  a  decision  from  an  examination  of  the 
evidence,  then  they  were  to  ask  aythority  to  withdraw  it;  but  I  do 
not  want  to  be  too  positive  on  that,  because  I  am  not  very  clear. 

Senator  Whe:eler.  It  now  appears  from  the  evidence  before  us 
that  Mr.  Crawford  in  open  court  stated  that  he  wished  to  withdraw. 
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because  he  had  been  directed  to  do  so  by  the  Attorney  General's  of- 
fice, witliout  consulting  Mr.  Seiby  with  reference  to  the  matter  at  all. 
Mr.  Bar.se.  I  can  not  imagine,  sir,  that  any  telephone  conversation 
or  letter  could  possibly  direct  that  Mr.  Selby — or  even  infer  that  Mr. 
Selby — be  disregarded,  because  he  establislietl  the  fact  that  he  liad 
possibly  a  more  complete  knowledge  of  the  case  than  anyone  «'lse.  I 
can  not  imagine  that  ihat  could  have  been  done. 

Senator  Whkklkh.  As  I  recall  it.  Mr.  Selby  states  that  he  got  a 
letter,  or  saw  a  letter 

Senator  La  FomrrrE.  You  are  mistaken  about  that.  Senator 
Wlioeler.  Mr.  Selby's  testimony  was  to  the  otfect  that  he  never  saw 
the  letter  until  after  the  withdrawal  of  the  charge  had  been  made. 
His  testimonv  was  to  the  effect  that  while  in  New  York  he  was  in- 
formed by  Mr.  Crawford  that  he  had  had  a  conversation  with  you 
over  the  telephone  in  which  you  had  instructed  Mr.  Crawford  to 
withdraw  the  charge  in  the  complaint,  of  fraud.  Of  course,  that  is 
not  Mr.  Crawford's  testimony;  that  is  Mr.  Selby's  testimony  of  his 
recollection  of  the  conversation  with  Mr.  Crawford.  But  that,  as  I 
recall  it.  is  all  there  is  in  the  record  of  this  committee,  so  far  as  liis 
conversation  is  concerned. 

Mr.  Babse.  I  think,  sir,  that  the  office  file  and  the  office  letter  in 
that  connection  is  the  substance  of  what  occurred,  and  that  the  tele- 
phone conversation  merely  repeated  that. 

Senator  Wheeler.  So  that  your  recollection  is  that  you  never 
directed  that  it  be  withdrawn,  but  that  you  relied  upon 

Mr.  Barse.  Mr.  Crawford. 

Senator  Wheeler.  Mr.  Selby,  in  the  matter,  and  wanted  him  to 
confer  with  Mr.  Crawford ;  and  that  if.  after  conferring,  they  came 
to  the  conclusion  that  they  had  no  evidence  to  support  it.  then  you 
wanted  them  to  withdraw  it^ 

Mr.  Barse.  Yes;  that  is  in  substance  my  recollection. 

Senator  Wheeleh.  That  is  in  accord,  I  think,  with  what  the  At- 
torney General  stated  his  instructions  were,  to  the  people  in  the  de- 
partment. 

Senator  Thomas.  Mr.  Barse,  if  Mr.  Crawford  went  before  the 
court  and  prepared  a  statement  and  rea<I  that  to  the  court,  in  effect 
withdrawing  these  allegations  of  fraud  without  consulting  with  Mr. 
Selby,  you  understand,  then,  Mr.  Crawford  violated  the  instructions 
given  from  your  department;  is  that  correct? 

Mr.  Barse.  I  may  answer  it  in  this  way.  My  impression  is  that  our 
telephone  conversation  and  the  conununication  was  with  the  United 
States  attorney,  or  rather  with  one  of  the  assistants  in  his  office, 
whose  name  I  do  not  recall. 

Senator  Wheeler.  Crawford  was  the  assistant.  Buikner  was  the 
attorney. 

Mr.  Barse.  If  lie  did  that,  I  woidd  say  he  had  violated  the  instnic- 
tions;  yes,  according  to  my  recollection  of  what  occurred. 

Senator  Pine.  Was  Mr.  Parmentei-  in  town  at  the  time^ 

Mr.  Bar.se.  1  may  be  confusing  two  separate  telephone  conversa- 
tions. It  may  be  tliat  the  one  Iti, which  I  telephoned  following  the 
letlei',  he  was  not  in  town.  Theit'  was  a  snhM'tjuent  telephone  conver- 
sation at  the  time  that  the  New  York  case  was  actually  on  trial,  and 
Mr.  Parmenter  was  in  town  at  that  time.  I  wouhl  not  want  to  say 
po.sitively  whether  he  was,  the  other  time,  or  not. 
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Senator  Pine.  Would  you  issue  an  instruction  from  Mr.  Par- 
menter's  division  to  the  attorney  at  New  York,  if  Mr.  Parmenter  was 
in  town? 

Mr.  Barse.  If  he  were  in  town  ^ 

Senator  Pine.  Yes. 

Mr.  Barse.  No;  not  except  on  his  instructions — his  directions.  Mr. 
Parmenter  was  away  part  of  the  time,  and  while  he  was  away  I 
was  acting  in  his  place,  and  it  may  be  that  the  first  conversation  over 
the  telephone  was  while  he  was  awa}'. 

Senator  Pine.  I  understood  he  was  in  Kentucky  at  the  tinu*. 

Mr.  Barse.  Quite  possibly,  sir.     I  can  not  say. 

Senator  Wheeler.  You  and  Mr.  Parmenter  were  in  thorough  ac- 
cord, were  you  or  were  you  not,  in  the  handling  of  the  case  i 

Mr.  Barse.  We  worked  on  it  together  right  straight  along.  From 
time  to  time  I  think  we  had  dissenting  opinions,  but  we  generally 
ironed  them  out. 

Senator  Wheeler.  The  final  conclusion  was 

The  Chairman.  You  agreed  on  the  general  principles,  then? 

Mr.  Barse.  I  agreed  to  this  extent,  sir,  that  as  far  as  I  had  ex- 
amined it,  it  seemed  to  me  that  there  was  serious  question  as  to  the 
validity  of  the  gift,  at  least  from  the  stancfpoint  of  the  competency 
of  Jackson  Barnett.  Jackson  Barnett  was  in  the  office  there  on  the 
way  up  to  New  York  at  the  time  of  the  trial,  and  I  recall  that  we  all 
talked  to  him,  and  I  got  thoroughly  the  impression  at  that  time  that 
mentally  he  was  not  capable  of  handling  his  own  affairs. 

Senator  Wheeler.  Mr.  Barse,  you  and  Mr.  Parmenter  consulted 
with  reference  to  presenting  this  case  to  the  grand  jury,  did  you  not, 
with  a  view  of  seeking  a  criminal  indictment  ? 

Mr.  Bakse.  To  some  extent,  as  I  recall  it. 

Senator  Wheeler.  And  you  and  he  both,  did  you  not,  agreed  that 
the  case  should  be  submitted  to  the  grand  jury  with  a  view  to  secur- 
ing criminal  indictment? 

Mr.  Barse.  I  think  that  just  before  I  left,  there  had  been  prepared 
a  sort  of  summary  of  something  like  150  pages  of  the  testimony  in 
the  case.  My  recollection  is  that  I  went  through  that,  and  based  on 
that  showing,  that  I  made  a  recommendation,  or  concurred,  rather,  in 
an  investigation  to  be  presented  to  the  grand  jury,  and  my  recol- 
lection is  that  there  was  a  written  memorandum  which  I  signed. 

Senator  Wheeler.  Yes ;  I  likewise  find  a  memorandum  here  from 
Mr.  Lacy  in  which  he  says : 

In  view  of  the  information  which  I  read  this  afternoon  and  all  of  rhe  facts 
surrounding  this  Barnett  transaction,  I  agree  with  you  and  Mr.  Barse  that  this 
department  would  be  justified  in  submitting  to  a  grand  jury  for  investigation 
the  question  whetbor  or  not  a  conspiracj'  existed  between  Anna  Laura  Barnett 
and  her  attorneys  in  the  case  to  cause  and  procure  a  release  of  the  restricted 
funds  of  Jackson  Barnett  illegally. 

Mr.  Barse.  Yes;  that  confirms  my  impression  that  I  did  make 
fuch  a  recommendation. 

Senator  Wheeler.  And  Mr.  Lacy  concurred  with  you  in  making 
the  recommendation,  did  he  not — I  mean  in  your  conferences  to- 
gether ? 

Mr.  Barse.  I  think  so.  That  is  my  recollection.  I  think  what  you 
have  just  read  is  really  the  result. 

Senator  Wheeler.  That  is  all. 
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Mr.  Patterson.  With  reference  to  this  memorandum  to  which  yoii 
have  just  testifieJ,  do  you  reineiiihcr  what  officers  of  the  (iovernment 
you  had  in  mind  in  that  nicnioranihun  ^ 

Mr.  liAijsE.  No.  My  i)ivsent  inipicssion  would  be  that  having?  in 
mind  the  nature  of  a  ^Maud  jury  in(jui>iti(»n.  the  ;riand  jury  sh<»ukl 
take  all  evidence  which  was  before  it  and  should  make  its  return 
wherever  that  evidence  directed;  and  I  know  that  I  myself  had  in 
mind  that  all  available  evidence  should  be  submitted,  rejjardless  of 
whom  it  mi^ht  affect.  My  mind  was  not  directed  in  any  particular 
channel.  I  do  not  think  it  properly  should  be.  I  think,  in  reference 
U}  a  <;rand-jurv  incjuisition  like  that,  all  the  facts  should  be  laid 
before  it  and  let  it  determine  what  to  do. 

Ml-.  Patiersox.  You  have  heard  the  testimony  of  Mr.  Lacy  just 
now  on  the  stand  here  when  he  was  testifying? 

Mr.  Barse.  I  think  I  came  in  toward  the  latter  part.  He  was 
on  the  stand  when  I  came  in;  3'es,  sir. 

Mr.  Patterson.  I  think  his  testimony  specifically  related  to  two 
per.«;ons  who  might,  during  their  connection  with  the  Barnett  case, 
have  been  employed  in  the  Department  of  Justice  and  were  officers 
of  the  Government,  and  their  names  were  given.  One  was  Motter 
and  the  other  was  Booth*.  His  testimony  was  to  the  effect  that  the 
memorandum  referred,  when  speaking  of  officers  of  the  Government, 
to  these  two  men;  and  I  wondered  if  you  had  any  recollection  about 
it. 

Mr.  Barse.  I  could  not  say  at  this  time.  It  is  a  little  bit  too  far 
back. 

Senator  Lv  Follette.  Mr.  Chairman,  I  suggest  that  we  ask  the 
Department  of  Justice  to  submit  a  copy  of  that  memorandum  and 
let  the  committee  go  over  it.  Of  course,  I  am  not  asking  that  it  go 
into  the  record,  but  I  think  that  inasmuch  as  there  has  been  some 
testimony  and  some  testimony  given  as  to  recollection  as  to  what 
that  memorandum  contained  it  might  be  well  for  the  committee  to 
have  the  memorandum,  or  a  copy  of  it,  and  have  it  here. 

Senator  Wh?:eler.  Which  memorandum  is  that  ^ 

Senator  La  FoLLErrK.  The  memorandimi  that  Mr.  Barse  and  the 
Attorney  General  and  Mr.  Parmenter  and  all  these  other  gentle- 
men have  referred  to. 

Senator  Whekler.  We  have  Mr.  Lacy's  memoraiidum  here,  you 
know. 

Senator  La  Folleite.  That  is,  you  have  all  been  speaking  about 
a  memorandum  that  contained  149  or  150  pages. 

Senator  Wheeler.  That  summary? 

Senator  La  Follette.  That  sunuuary. 

Senator  Thomas.  That  was  a  petition  liled  in  the  California  ca.se. 

Mr.  Bahse.  No,  Senators,  if  I  may  inteiruj)t;  there  was  a  summary 
of  the  prosprctive  evidence  in  the  case,  and  that  is  what  Senator 
Lii  Follette  speaks  about. 

Mr.  Glavls.   Vou  are  not  a.sking  that  to  '^o  into  the  records 

Senator  La  Follki te.  I  am  not  asking  that  it  go  into  the  record. 
I  am  asking  that  i(  be  obtained  for  the  information  of  the  committee. 

The  Chahlman.  I  think  it  migiit  be  well  to  have  that. 

Senator  Wheeleh.  It  is  just  for  the  information  of  the  committee 
alone  ? 
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Mr.  Glavis.  Together  with  the  exhibits. 

Senator  Wiikf.lek.  I  mean  if  the  Department  of  Justice  has  no 
•objection  to  it. 

Senator  La  Follkite.  If  there  is  no  objection,  of  course. 

Mr.  Paiterson.  1  sec  that  Mr.  Danly  is  here.  Could  I  just  ask 
him  one  more  question  in  connection  with  his  testimony  of  yesterday^ 

The  Chairman.  Yes. 

TESTIMONY  OF  E.  E.  DANLY— Resumed 

Mr.  Patterson.  Referring  to  about  the  time  that  the  grand  jury 
was  called  in  1928,  I  think  you  stated  you  were  prepared  to  go  down 
there  and  present  tiu>  matter  to  that  grand  jury? 

Mr.  Danly.  Well,  my  first  connection  with  this  case  was  in  the 
latter  part  of  May,  1928,  at  the  time  tiie  grand  jury  was  called, 
and  Mr.  Parmenter  asked  me  to  prepare  to  go  down  there  to  be 
present  when  that  was  presented  to  the  grand  jury. 

Mr.  Paiterson.  Had  you  gone  over  the  part  of  the  matters  at  that 
time  that  you  were  prepared  to  present? 

Mr.  Danly.  At  that  time  I  had  not ;  but  I  immediately  started  in 
through  the  records,  to  ascertain  what  the  evidence  was.  You  un- 
dei'stand  that  I  had  not  been  assigned  to  this  case  prior  to  that 
time. 

Mr.  Patterson.  Between  that  time  and  the  time  that  the  grand 
jury  was  finally  called  off,  in  any  discussions  with  Mr.  Parmenter, 
did  you  ever  express  the  opinion  that  you  did  not  have  enough 
evidence  there  to  warrant  an  indictment? 

Mr.  Danly.  Should  I  answer  that? 

Senator  Wheeler.  Yes.  I  think  you  should  answer. 

The  Chairman.  Yes. 

Mr.  Danly.  Yes,  I  did. 

Mr.  Patterson.  What  was  your  opinion? 

Mr.  Danly.  I  was  of  the  opinion,  after  I  had  gone  into  the  evi- 
dence, that  the  grand  jury  hearing  should  be  held,  and  I  felt  that 
there  was  sufHcient  evidence  to  indict  and  convict  several  persons. 
However.  I  did  have  the  opinion,  and  I  so  expressed  it,  that  I  did 
not  think  there  was  sufficient  evidence  to  indict  and  convict  Com- 
missioner Burke. 

Senator  Wfief:i.eh.  Did  you  express  your  opinion,  however,  of 
what  you  thought  of  the  acts  that  had  been  committed  by  him? 

Mr.  Danly.  Yes. 

Senator  AYheeler.  What  did  you  say  with  reference  to  that  ? 

Mr.  Danly.  My  opinion  was,  and  I  so  expressed  it,  that  he  had 
acted  without  authority,  and  certainly  very  unwisely. 

Senator  Wiie?:lei!.  Tlioy  have  asked  you  iov  a  part  of  your  con- 
vei-sation.  Tell  us  the  rest  of  the  conversation.  How  did  you 
designate  the  acts? 

Mr.  Danly.  Of  course  there  were  a  great  many  conversations 
between  Parmenter  and  myself  at  that  time. 

Senator  Wheeler.  Y(\s,  but  let  me  ask  you  this.  I  had  not  in- 
tended to  bring  it  out,  but  in  view  of  the  fact  that  counsel  has  asked 
you,  let  me  ask  you  if  you  did  not  say  to  Mr.  Parmenter.  in  .sub- 
stance, that  you  doubte<l  that  j'ou  could  convict  Mr.  Burke,  be- 
cause of  the  fact  that  you  did  not  have  any  evidence  of  actual  pay- 
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ments  of  money  to  him,  or  corruption  on  his  part,  and  that  you 
felt  that  his  acts  were  reprehensible? 

Mr.  Danly.  It  was  not  confined  to  the  fact  that  theie  wa>  no  evi- 
dence of  his  havin<r  received  any  money.  1  tlid  not  think,  ami  1  >-o 
expre.s.sed  myself,  that  the  evidence  would  support  a  conviction 
ajLrainst  Conmiissioner  Burke.  However,  I  was  of  the  opinion  that 
his  conduct  was  reprehensible,  and  was  ill-advised,  and  was  in  viola- 
tion of  law. 

Senator  Whkei.ei{.  You  stated  that,  did  you  i 

Mr.  D.\N'LY.  Yes;  1  believe  to-day  that  it  was  in  violation  of  law. 

The  Chaikmax.  Is  there  anythinjr  further? 

Mr.  Pattekson.  You  did  not  believe  it  wa^^  willfid:  that  wa»  the 
difference  between  you  and  Parmenter? 

Mr.  Danly.  I  did  not  believe  it  was  willful,  and.  of  cour-^e.  Mr. 
Parmenter  and  I  have  not  aofreed.  nor  have  I  airreed  with  other  attor- 
neys who  had  some  part  in  it,  on  all  the  details.  This  is  u  very 
large  case,  and  it  has  a  great  many  ramifications.  However.  I  am 
thoroughly  in  accord  with  Mr.  Parmenter  on  the  general  viewx  of 
the  case  and  on  the  general  law  applicable  to  it. 

Senator  Wheeler.  The  part  where  you  disagreed  with  Mr.  Par- 
menter. as  has  been  suggested  by  counsel  for  the  Interior  Depart- 
ment, was  that  you  did  not  feel  that  you  had  any  evidence  to  show 
any  willful  action,  any  evidence  showing  willfulness  on  the  part  of 
the  Department  of  the  Interior? 

Senator  La  Follette.  I  did  not  understand  you  to  .say  that  you 
did  not  think  there  was  any  evidence,  but  I  understood  y<Mi  to  state 
that  3'ou  did  not  think  there  was  sufficient  evidence  (' 

Mr.  Danly.  That  is  correct. 

Senator  Pine.  In  any  event,  the  acts  were  unlawful,  but  you  did 
not  agree  as  to  whether  they  were  criminal? 

Mr.  Danly.  That  is  correct.  May  I  volunteer  just  a  further  state- 
ment? Of  cour.se,  my  attention  was  not  called  until  comparatively 
recently  to  the  correspondence  that  you  now  have,  and  which  was 
obtained  by  the  Bureau  of  Investigation  from  the  ]ia|)tist  office.-. 
Of  course,  I  am  expressing  purely  my  own  opinion — and  that  is  just 
an  opinion — and  speaking  for  no  one  else. 

The  Chairman.  Certainly. 

Mr.  Danly.  There  is  no  theory  that  1  know  of  by  whicii  that 
conduct  reflected  by  that  correspondence  can  be  justified.  There  mav 
be  a  perfect  explanation  for  it.  but  I  do  not  know  of  it.  1  have 
appeared  in  court  twice  in  civil  cases  in  the  .lackson  Barnett  matter, 
and  I  have  been  advi.sed  that  wh»'n  the  Depaitment  of  Justice  has 
had  these  matters  up  they  jiave  found  themselves  confronted  with 
rej)resentatives  from  the  Interior  Department  (Mi  the  olhei-  >-ide  of 
the  table. 

My  view  of  that  is  this,  that  the  Depaitment  of  Justice  is  the 
spokesman,  is  the  law  department  of  the  (Jovernment.  and  when  it 
speaks  I  think  it  should  have  the  full  cooperation  of  all  the  depart- 
ments of  the  (Jovermnent,  and  certainly  not  have  anv  obstacles 
thrown  in  its  way;  and  let  me  say  again.  I'do  not  know  what  justified 
(he  conduct  as  .shown  by  (his  recent  corresp(.ndence.  There  mav  be 
the  finest  motive  for  it.  but   I  can  not  see  it. 

Sentor  La  FoLi.KrrE.  A.ssuming,  now,  that  y(Mi  had  been  instrut-tetl 
by  the  Department  of  Justice  to  proceed   to   |»resen(   (his  ca<e— the 
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criminal  a.spect  of  it — before  a  grand  jury  proceeding,  would  you 
have  presented  such  evidence  as  exists,  or  is  in  the  j)osse8sion  of  the 
department,  concerning  Commissioner  Burke's  participation  in  this 
transaction,  or  do  I  understand  you  to  say  that  your  feeling  that 
there  was  not  sufficient  evidence  to  bring  about  a  conviction  woidd 
have  led  you  not  to  present  the  evidence  to  the  grand  jury  and  take 
its  determination  upon  that  evidence? 

Mr.  Danly.  I  would  have  presented  it,  for  two  reasons.  First,  the 
evidence,  as  I  believe,  relating  to  the  other  cons])irators.  could  not  be 
presented  without  showing  what  happened  in  Mr.  Burke's  office,  and 
I  think  that,  of  roiirse.  would  justify  a  showing  of  what  hap])ened. 
and  it  would  be  necessary,  and  I  would  offer  it. 

When  it  came  to  the  matter  of  the  grand  jury  deciding  whether  to 
return  an  indictment,  then  if  I  was  still  of  the  opinion  that  I  am  now 
I  should  say  to  the  grand  jury  that  I  did  not  believe  that  the  evidence 
would  sustain  an  indictment  against  ]\fr.  Burke. 

Senator  La  Follette.  I  just  wanted  to  get  that  clear  in  the  recoid. 
Thank  you. 

Senator  Thomas.  Mr.  Danly,  you  have  just  volunteered  to  the  com- 
mittee two  very  serious  criticisms,  one  of  Mr.  Burke  personally  in  a 
series  of  correspondence,  and  secondly,  a  criticism  of  any  department 
of  the  Government  that  would  take  any  view  or  action  antagonistic 
to  the  Department  of  Justice.  Now,  I  want  you  to  tell  the  connnit- 
tee.  when  the  Government  spoke  in  this  matter,  whether  it  spoke  Avhen 
the  Department  of  Justice,  acting  through  Assistant  Attorney  General 
Parmenter,  called  a  gi-and  jury  in  Oklahoma  wnth  the  avowed  intent, 
so  testified,  to  indict  Commissioner  Burke,  or  whether  the  Govern- 
ment spoke  when  you  expressed  the  opinion  to  Mr.  Parmenter  that 
in  your  opinion  the  evidence  would  not  justify  an  indictment,  or  if 
the  Government  spoke  when  the  Solicitor  General,  of  the  department 
ordered  this  matter  held  off  until  it  could  be  investigated  further  ? 

Mr.  Danly.  I  am  not  sure  that  I  understand  your  question, 
Senator. 

(The  question  was  repeated  by  the  stenographer.) 

Mr.  Danly.  I  am  not  sure  yet  that  I  understand  the  question. 

Senator  Thomas.  You  just  testified  that  when  the  Department  of 
Justice  spoke,  the  Government  was  speaking.  Now,  I  want  to  know 
when  the  Government  spoke  in  this  Jackson  Barnett  matter  in  these 
three  emergencies  that  I  related? 

Senator  La  Follette.  In  all  fairness  to  the  witness,  I  do  not  think 
you  have  properly  summarized  his  statement.  I  think  if  the 
stenographer  will  read  what  he  said  you  will  see  that  you  have  not. 

Senator  Thomas.  My  (mly  ])urpose  was  to  show  that  his  statements 
were  inconsistent. 

Senator  La  Follette.  I  think,  in  fairness  to  the  witness,  his  state- 
ment, if  read,  will  show  that  you  have  not  just  accurately  sum- 
marized what  he  said,  and  I  would  like,  if  you  have  no  objection,  to 
have  Mr,  Johnson  read  what  Mr.  Danly  said. 

(The  stenographer  read  the  following  portion  of  the  testimony  of 
the  witness:) 

I  have  lieen  a(l\  .sciI  tlint  wlicii  the  !><  paitiuont  of  .Iu<tif»>  li.is  h:ul  these 
matters  up.  they  have  found  tlit;iiisplv(*s  confrKntt'd  with  representatives  from 
the   Interior   Departinent    on    the   other   side  of    thi-    tnhle. 
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Aly  view  of  that  is  this,  that  the  Departmeut  of  Justic-**  is  the  spokesman — 
is  tlie  law  dei'artinoiit  of  the  Guvcninn'iit^ — and  when  it  s|»eaks  I  think  it  should 
liavi'  the  full  cooperation  of  all  the  departments  of  tlie  (Toveriiment.  and  cer- 
tainly not  liave  any  obstacles  thrown  in  its  way. 

Senator  Thomas.  I  jti.^t  want  to  know  when  it  was  that  the  ile- 
partment  spoke  in  the  matter.  The  evidence  shows  that  the  bill  of 
complaint  was  filed  in  New  York.  Later  on  the  department  that 
tiled  the  complaint  modified  it  seriously,  fundamentally.  Then,  here 
are  three  actions  of  the  department  in  tnis  one  particular  cas*'.  I  ]\i--\ 
wanted  to  intimate  that  the  criticism  leveled  by  the  witness  at  the 
department,  or  any  department,  was  not  very  well  taken,  in  my 
judgment. 

Senator  Whkki.er.  As  a  matter  of  law  a  department  speaks 

Mr.  Daxly.  Whenever  it  does  anything. 

Senator  Wheeler.  Any  definite  thing. 

Mr.  Danly.  Anything  in  connection  with  the  litigation  that  it  is 
handling,  that  is  in  the  charge  of  the  Dej)artnient  of  Justice. 

Senator  Pine.  On  which  side  of  the  ca.se  was  the  department  in 
the  New  York  case,  tiie  plaintiff's  or  the  defendant's^ 

Mr.  Danly.  It  has  been  said  here  before  the  committee.  1  think, 
that  they  were  assisting  in  maintaining  the  gift,  which  was  not  con- 
sistent with  tlic  j)()sition  taken  by  tiie  Department  of  .lust ice. 

Senator  Wheeler.  In  other  words,  the  (iovernment  was  on  both 
sides  of  the  case  there :  was  it  not  ? 

Mr.  Danly.  I  want  it  understood  that  I  have  no  ill  feeling  against 
anyone.  Of  course.  I  have  no  excuse,  perhaps,  for  criticizing  the 
conduct  of  anyone.  If  I  have  overstepped  in  doing  that  I.  of  course, 
apologize.  I  think  lawsuits  in  the  Department  of  Justice  should  be 
handled  the  same  as  any  other  lawsuit,  so  far  as  1  am  concerned. 

Senator  Pine.  In  the  New  York  case  the  Department  of  Justice 
was  prosecuting  the  case,  and  the  Department  of  the  Interior  was 
defending  tlue  case.  If  the  court  there  succeeds  in  paying  the  lawyers 
representing  the  prosecution,  then  .Jackson  Harnett's  money  will  be 
paid  out  in  prosecuting  the  case  and  also  in  defending  it:  is  not  that 
true? 

Mr.  Danly.  I  believe  that  is  correct. 

The  Chairman.  Is  there  anything  further? 

Mr.  Danly.  I  find  it  is  a  mistake  that  I  volunteered  to  testify, 
but  there  is  one  correction — not  a  correction,  but  an  explanation — 
that  I  want  to  make  in  my  testimony  of  yesterday  as  to  the  con- 
versation which  took  place,  the  conference  between  Mr.  Mitchell  and 
Mr.  Parmenter,  at  which  1  was  present  and  in  which  Mr.  Mitchell 
asked  the  question  if  (he  matter  could  not  proceed  without  timling 
an  indictment  again.st  Mr.  Burke.  If  that  would  be  interpreted  as 
indicating  thtif  Mr.  Mi(<'liell  was  seeking  to  |)fo(ect  anyone,  of  tours«'. 
it  would  be  a  mistiike.  Mr.  Mitchell  was  confronted  with  a  situation 
(here  where  he  was  ctilled  iijion  to  make  an  investigation  of  a  matlei 
that  woidd  require  30  days,  and  where  (he  mtitter  i(self  came  on  for 
iiearing  in  about  10  days,  and  a  large  number  of  witnes.ses  were  Iving 
called.  Mr.  Mitchell  had  only  the  highest  thought  of  discharging 
his  duty,  and  no(  (he  though(  of  pro(ec(ing  or  asking  for  imniuiii(y 
on  behalf  of  anyone. 

Senator  Wheeler.  Your  idea  is  (ha(  he  wan(ed  to  know  whether 
the  two  parts  coidd  not  be  submitt*>d  separatoly.  so  that  tliey  cotild 
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perhaps  proceed  with  the  other  while  he  was  investigating  that  part ; 
is  that  it  f 

Mr.  Danly.  Yes.  sir. 

The  Chairman.  Tiiat  is  all.  This  investigation  on  Monday  is  to 
take  up  the  charge  of  Commissioner  Burke  against  Senator  Pme.  I 
want  to  ask,  Mr.  Burke,  if  you  have  a  list  of  the  witnesses  to  be 
called  on  Monday  ? 

Commissioner  Burke.  I  will  liave  them  in  time  to  get  them  here. 
I  have  not  got  them  now.  I  spoke  to  the  clerk  of  the  committee 
about  them,  and  he  said  he  would  wire  for  them,  and  they  will  be 
here. 

The  Chairman.  You  will  have  them  here  by  2  o'clock  on  Monday? 

Commissioner  Burke.  Yes;  I  will  have  them  here. 

Senator  Wheeler.  I  think  you  might  ask  the  commissioner  if  he 
will  furnish  the  conmiittee  with  the  names  of  the  witnesses  he  will 
wire  for,  so  that  in  fairness 

Senator  Thomas.  I  understood  the  commissioner  to  say  that  he 
was  wiring  for  them  through  the  clerk  of  the  committee. 

Commissioner  Burke.  Yes;  I  understood  the  clerk  to  say  that 
the  witnesses  could  be  summoned  by  wire  through  the  Senate  com- 
mittee.   If  they  are  not  here 

Senator  Wheeler.  Have  the  wires  been  sent  out? 

Commissioner  Burke.  They  have  not  been.  I  have  not  given  the 
names  to  the  clerk. 

The  Chairman.  But  you  will  furnish  him  the  names  in  time,  so 
that  they  will  be  here  ? 

Commissioner  Burke.  Yes;  I  will,  certainly. 

The  Chairman.  We  will  adjourn  until  Monday  afternoon  at  2 
o'clock,  to  meet  in  this  room. 

(Thereupon,  at  4  o'clock  p.  lu..  tiie  subcommittee  adjourned  until 
Monday,  January  14,  1929,  at  2  o'clock  p.  m.) 
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MONDAY,  JANUAHY   14,   1929 

United  Statp:s  Senate, 
Subcommittee  of  the  Committee  on  Indian  Affairs, 

Washington^  D.  C. 

The  subcommittee  met,  pursuant  to  adjournment,  at  2  o'clock  p.  m., 
in  the  room  of  the  Committee  on  the  Judiciary  in  the  Capitol,  Sen- 
ator LjTin  J.  Frazier  presiding. 

Present:  Senators  Frazier  (chairman).  La  FoUette,  Pine,  Wheeler, 
and  Thomas  of  Oklahoma. 

Present  also :  Mr.  Louis  R.  Glavis,  chief  investigator  for  the  com- 
mittee; Mr.  Charles  H.  Burke,  Commissioner  of  Indian  Affairs; 
Mr.  E.  O.  Patterson,  Solicitor  of  the  Interior  Department;  Mr.  O.  H. 
Graves,  assistant  to  the  solicitor;  ]Mr.  Charles  B.  Rogers,  of  Tulsa, 
Okla.,  counsel  for  Mrs.  Jackson  Barnctt;  Mr.  \^.  ]M.  I*armentor,  Mr. 
E.  E.  Danly,  and  Mr.  Charles  B.  Selby,  of  the  Department  of  Jus- 
tice; Mr.  John  Collier;  and  others. 

The  Chairman.  The  hearing  will  come  to  order. 

Senator  Thomas.  Mr.  Chairman,  I  present  this  document. 

The  Chairman.  Do  you  wish  to  have  this  read.  Senator? 

Senator  Thomas.  I  will  ask  that  it  be  read;  yes,  sir. 

The  Chairman.  Communication  from  Senator  Thomas: 

United  States  Sknate. 

W(ishinf/tO)i,  L.  C. 

Mr.  Chairman  :  Inasmuch  as  the  investigation  to  be  started  involves  my 
colleague.  Senator  Pine,  I  respectfully  request  that  I  be  excused  from  par- 
ticipating in  such  hearing. 

Elmee  Thomas, 
Member  of  Comimtte-e. 

Senator  Wheeler.  I  think  his  request  should  be  respected. 

The  Chairman.  Without  objection  from  the  connuittee,  the  request 
will  be  granted.    We  want  you  to  stay,  of  course. 

Senator  Thomas.  Oh,  yes.    Thank  you,  Mr.  Chairman. 

Commissioner  Burke.  Mr.  Chairman,  before  I  am  sworn  I  would 
like  to  make  a  statement.  I  assume  that  I  am  here  now  in  response 
to  the  action  of  the  committee  by  resolution  which  gave  me  until 
to-day  to  make  some  showing  justifying  the  statement  I  made  to  the 
comniittee  in  the  early  part  of  last  week;  that  it  does  not  contem- 
plate that  I  am  goingto  discuss  or  answer  at  this  time  to  the  record 
that  is  being  made  in  the  Jackson  Barnett  case,  other  than  such  refer- 
ences to  the  Barnett  matter  as  may  be  material  in  this  heai-ing? 

The  Chairman.  I  think  that  is  correct. 
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Commissioner  Burke.  I  want  to  sjiy  furlluT  for  the  information 
of  tlic  committee — I  assum*'  that  the  coiuiiiittt'c  experts  to  hear  from 
me  at  the  proj)er  time — that  1  will  appeal-  at  any  time  the  committee 
so  advises  me  and  <;o  into  a  full  explanation  of  tiie  liarnett  caM*.  and 
I  will  subject  myself  then  to  any  interro<ration  on  the  part  of  any 
member  of  the  committee,  without  any  limit  whatsoever.  I  wanted 
the  committee  to  understand  my  position  in  that  respect. 

I  have  anothei-  mattei-  I  would  like  to  su^'j^est  t<»  the  conwnittee. 
I  have  prepared  a  statement  in  writing  which  I  desire  to  submit  to 
the  connnittee,  and  1  will  do  so  just  as  speedily  as  I  can  by  omiltin*; 
some  of  the  detail.  lIowe\('r.  as  fai-  as  tiie  lommittee  will  indul^'e 
me,  I  would  like  the  j)rivile<;e  of  completinj;  my  statement  before 
there  is  anv  extended  interrogation.  1  do  not  expect  that  may  be 
literally  followed;  I  simply  extend  that  as  a  hope,  that  that  may  bo 
done.  I  will  say  to  the  committee  that  I  will  then  be  willin«r  to 
respond  to  such  detail  in  the  way  of  interro;ration  as  memlx-rs  of  the 
committee  may  wish  to  submit.  AVith  that  statement.  I  am  ready  to 
be  sworn. 

TESTIMONY  OF  CHARLES  H.  BURKE 

(The  witness  was  sworn  by  the  chairman.) 

The  CiiAiiJM.vN.  Is  there  any  cpiestion  any  member  of  the  com- 
mittee tlesires  to  ask  before  Commissioner  Burke  starts  with  hi.s 
te.stimony?    You  may  i)roceed. 

Senator  Wheeler,  Let  me  ask  you  this  question:  How  fai-  do  you 
go  into  the  details  of  the  case? 

Commissioner  Burke.  I  will  go  into  some  detail,  Senator. 

Senator  Wheeler.  I  mean  in  discussing  the  Jackson  Barnett  case? 

Commissioner  Burke.  To  the  extent  of  some  of  the  earlier  plead- 
ings. 

Senator  AVheeler.  Just  as  to  the  pleadings  in  the  case? 

Conmiissioner  Bi  kke.  I  think  so.  I  will  not  .say  for  certain;  but 
if  you  want  to  interrogate  me  when  I  come  to  a  point  of  that 
kind 

Senator  Wheeler.  What  I  wanted  to  get  is  this:  Is  the  matter 
you  are  now  going  into  in  any  wi.se  a  defense? 

Commissionei-  lU  rke.  No,  sir;  it  is  not  so  intended  at  all. 

Senator  Wheelek.  The  suggestion  was  made  to  some  of  tlie  mem- 
Ix'rs  of  the  committee  that  in  ^■iew  of  pioceediiigs  that  weie  |)ending 
before  the  Department  of  Justice,  you  ought  to  waive  immunity. 

Connni.ssioner  liuHKE.  I  will  waive  immunity,  if  that  is  desired. 
I  .shall  waive  immunity  here  or  any  other  place. 

The  Chairman.  You  may  proceed. 

Mr.  Selhy.  Since  I  necessarily  become  a  party  to  this  allegeil  con- 
sjiiracy,  and  speaking  for  my.self,  I  wish  to  reserve  the  righi  dunnir 
tlie  commissiojiei's  slalement  to  make  any  objections  to  nnitteis  that 
aic  not  statements  of  fad  and  that  a|)jtear  to  be  conclusions  of  law. 
That  is  by  rea.son  of  the  fact  (iial  1  am  charged  as  a  joint  conspirator 
by  Mr.  Burke. 

Mr.  Collier.  As  one  named  in  the  conspiracy  charged,  I  also  desire 
to  reserve  the  .sanu;  right  as  Mr.  Selby. 

Commissioner  Birki;.  1  would  like  to  make  a  lomment  in  regard 
to  (hat    suggestion.      In    iiiNcstigations   by   congressional   coniniiltees 
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llie  widest  latitude  is  oxtonded,  and  the  rules  of  evideuee  are  never 
applied.  If  you  will  notice,  not  a  sinjrle  su<rjiestion  of  interruption 
or  objection  was  made  to  statements  of  witnesses  that  appeared  here, 
including  Mr.  Selby  and  Mr.  Walter,  wdio  were  reciting  what  pur- 
[)orted  to  be  the  evidence  from  the  record,  opinions,  and  conclusions. 
There  was  not  a  suggestion  of  any  objection  whatsoever,  on  the 
theory  that  in  a  proceeding  of  this  kind  there  is  no  court  procedure 
followed. 

Senator  Wheeler.  I  think  the  commissioner  is  correct.  We  have 
been  extremely  liberal 

Commissioner  Burke.  Certainly. 

Senator  Wheeler.  I  was  going  to  suggest  to  you,  I  hope  you  will 
refrain  as  much  as  possible  from  characterizing  statements  or  acts. 

Commissioner  Burke.  I  think  I  shall  be  temperate.  Senator. 

Senator  Wheeler.  I  think  Mr.  Selby  can  make  an  objection  if  he 
so  desires.  Then  the  committee  can  decide  it  at  the  time  he  makes 
the  objection. 

Commissioner  Burke.  Mr.  Chairman  and  gentlemen  of  the  com- 
mittee, in  my  statement  made  recently  to  this  committee,  I  referred 
to  activities  of  Senator  Pine  which  I  believed  were  intended  to  dis- 
credit me  and  the  Indian  service  generally — such  activities,  of  course, 
are  purely  political  in  their  nature  and  their  effect,  and  their  result, 
if  successful,  would  be  first,  to  destroy  my  usefulness  as  an  official  and 
render  further  retention  by  me  of  the  office  of  Commissioner  of  Indian 
Affairs  impossible;  and,  second,  that  the  efforts  made  to  accomplish 
this  end  are  in  part  in  cooperation  with  John  Collier,  whose  activi- 
ties are  and  have  been  to  hinder  and  obstruct  the  efforts  of  myself 
and  other  officials  of  the  Indian  Bureau  to  carry  on  its  administration, 
and  whose  purpose  is  to  overthrow  the  aims  and  policies  of  the  bureau 
for  the  advancement  and  protection  of  the  Indians  and  their  prop- 
erty. I  also  stated  that  Senator  Pine  has  had  the  assistance  of  the 
attorneys  named,  whose  appointment  he  favored,  in  his  attempt  to 
discredit  me.  This,  in  brief,  is  the  gist  of  the  charge  so  far  as  the 
purpose  of  Senator  Pine's  activities  go,  and  the 

Mr.  Selby.  Gentlemen  of  the  committee,  I  want  to  interpose  this 
objection.  The  charge  as  preferred  by  Commissioner  Burke  against 
Senator  Pine,  against  Mr.  Parmenter,  and  myself  was  dictated  into 
the  record,  and  it  stands  at  face  on  the  language  wdiich  is  incor- 
porated into  the  record.  I  therefore  at  this  time  ask  that  the  com- 
mittee expunge  from  the  record  that  portion  of  the  language  used  by 
the  commissioner  which  is  explanatory  and  which,  he  says,  is  the 
import  of  the  charge  or  the  import  of  the  charges  as  preferred.  Of 
course,  the  record  speaks  for  itself. 

Mr.  Patterson.  There  is  not  any  question  about  that.  The  course 
that  the  commissioner  is  now"  pursuing  is  exactly  what  you  folfowetl 
in  the  first  day  of  tiie  hearing  with  reference  to  conclusions  as  to 
what  records  contain,  and  this  is  the  statement  of  the  commissioner 
himself. 

Senator  Wheeler.  I  do  not  think  the  objection  is  well  taken. 

Mr.  Parmenter.  Being  one  of  the  conspirators,  I  would  like  to 
make  an  inquiry.  I  understand  he  is  swearing  to  this  statement  he 
is  now  making? 

Senator  AVheeler.  Whv,  of  course. 


1316    SURVEY  OP  CONDITIONS  OF  INDIANS  IN   UNITED  STATES 

Mr.  I'akmkxtkh.  Hr  is  swfarinjr  now  that  Senator  Pine  favored  the 
appointment  of  myself  and  Mr.  Selby.  I  understand  that  is  his  oath 
here.     He  is  swearing;  to  the  statement  he  is  making:  ^ 

Senjitor  Whkelek.  Yes,  sir. 

Mr.  Pakmentkk.  That  is  very  material  in  this  case. 

Senator  AViikklp:k.  He  has  been  sworn. 

Mr.  Selhy.  Just  to  make  my  i)osition  clear,  we  are  insistinL'  now, 
in  view  of  the  fact  that  this  is  a  hearin<^  and  a  takin*:;  of  evidence, 
that  the  matters  submitted  shall  be  matters  of  evidence — evidence  of 
fact,  not  (juestions  of  opinion— and  we  want  to  be  clear,  as  Mr. 
Parmenter  has  just  stated,  that  the  matters  now  to  be  submitted  are 
matters  of  fact  or  claimed  to  be  fact,  and  tliat  it  is  not  a  mere  matt<'r 
of  expression  of  opinion  that  does  not  meet  any  elementary  rule  of 
evidence.  We  want  to  be  clear  on  the  proposition  that  we  are  beintf 
confronted  by  evidence. 

Senator  Wheeler.  Mr.  Selby,  in  these  hearings  before  these  com- 
mittees it  has  been  the  ])ractice  of  tlie  committees  always  to  try  to 
<-onHne  them  to  the  facts  as  near  as  possible:  but  you  will  recall  the 
other  dav,  for  instance.  I  asked  questions  which  called  for  conclu- 
sions and  the  opinions  of  lawyers  on  statements  of  fact.  There  was 
no  objection  on  the  part  of  anyone.  But  the  committee  itself,  of 
course,  does  not  take  a  conclusion  as  bindinir  upon  the  committee. 
We  are  moi-e  or  les^  sittin«r  as  a  court  of  equity,  or  tryin<r  to  sit  in  that 
capacity,  and  we  think  each  member  of  the  committee  will  disreg^ard 
opinions  which  are  not  substantiated  by  evidence. 

Mr.  Selby.  I  do  not  think  the  committee  gets  the  drift  of  my 
thought. 

Senator  Wheeler.  I  understand  you. 

Mr.  Sei.bv.  Theie  has  been  a  charge  made  here  in  this  record  by 
Commissioner  r)urke  that  Senator  Pine.  Mr.  Parmenter.  and  myself 
entered  into  a  conspiracy.  That  is  the  charging  of  a  crime  under  our 
Federal  statutes. 

Senator  Wheeler.  Yes ;  of  course. 

Mr.  Selby.  We  are  here  to  meet  that  charge.  If  Mr.  Burke  has  a 
scintilla  of  evidence,  documentary,  parol,  or  whatever  it  may  be,  we 
are  here  to  hear  it  and  to  meet  it. 

Senator  Wheeler.  I  understand  that. 

Mr.  Selby.  We  do  not  want  this  committee  to  be  called  upon  to 
judge  of  wheth(?r  or  not  the  charges  are  true  or  false  on  some  mere 
uuitter  of  opinion,  or  by  a  long  discussion  of  s(yme  aiticle.  that  gives 
vent  to  no  more  than  expressions  of  opinion.  If  Mr.  Burke  has  any 
evidence — one  single  l»it  of  evidence — that  is  admissible  as  to  a  fact, 
we  are  ready  to  hear  it  and  we  want  to  hear  it.  That  is  the  objec- 
tion that  we  make,  and  we  are  insisting  that  we  are  entitled  to  hear 
from  him  facts. 

Senator  Wheeler.  I  can  not  tell  what  he  is  going  to  say. 

Mr.  Selby.  So  far,  there  are  no  facts  given. 

Senator  Whf.eleh.  He  has  not  attenqyted  to  give  any  facts.  I  can 
not  tell  what  is  in  the  commissioner's  mind. 

Mi-.  Seijjy.  He  is  attempting  to  explain  what  might  be  the  charges, 
or  to  say  what  the  charges  are.  I  say  the  record  di.scIoses  what  the 
<*harges  are. 

Senatoi-  Wiikkli.h.  I  agiee  with  von. 
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Mr.  SEiJiY.  And  it  is  the  (:liar<j:c\  a.s  the  record  sets  it  out,  that  wv 
are  here  at  this  time  to  meet. 

Senator  Wheeler.  I  agree  with  you.  The  record  sets  forth  just 
what  he  said.     It  is  all  a  matter  of  record. 

Mr.  Pahmkntek.  I  specifically  call  the  committee's  attention  to  the 
fact  that  he  is  now  swearin*;  that  Senator  Pine  favored  the  appoint- 
ment of  both  myself  and  Mr.  Selby.  I  want  Mr.  Burke  to  under- 
stand that. 

The  Chairman.  It  seems  to  me  it  would  facilitate  matters  a  good 
deal,  inasmuch  as  we  are  rather  crowded  for  time,  if  Commissioner 
Burke  were  allowed  to  make  his  statement.  Then  your  objection  can 
be  entered  afterwards.  You  Avill  be  given  opportunity  to  answer, 
and  all  that.  AVe  should  speed  this  up  a  little.  I  make  that  sugges- 
tion and  I  hope  you  can  agree  to  it. 

Commissionei-  Bvkke.  1  was  interrupted  right  in  the  middle  of  a 
sentence.  I  do  not  remember  where  I  left  off,  but  I  will  start  at 
the  beginning  of  a  sentence. 

This,  in  brief,  is  the  gist  of  the  charge  so  far  as  the  purpose 
of  Senator  Pine's  activities  go,  and  the  reason  or  one  of  the  reasons 
for  it,  I  believe,  was  because  Judge  Hepburn,  of  Oklahoma,  had 
not  been  appointed  Superintendent  for  the  Five  Civilized  Tribes. 

Mr.  Selhy.  Gentlemen,  the  outrage  on  the  rules  of  evidence  is  now 
disclosed  to  any  legal  mind.  That  is  not  evidence.  We  urge  that 
that  concluding  statement  discloses  itself  as  a  mere  matter  of  opinion 
or  belief  or  guess  on  his  part,  and  is  not  a  statement  of  an}'  fact  that 
tends  to  establish  anj'  part  of  the  charge. 

Senator  Wiieeleu.  I  am  assuming  that  he  is  going  to  follow 
it  with  what  is  supposed  to  be  evidence.     I  do  not  know. 

Mr.  Selby.  I  am  simply  making  my  objection.  I  insist  I  should 
not  be  convicted  on  mere  matter  of  opinion  or  guesswork. 

Senator  Wheeler.  I  can  assure  you  you  will  not  be  convicted  un- 
less there  is  evidence  to  sustain  the  charge. 

Mr.  Parmenter.  The  committee  will  have  to  protect  us  in  that 
respect. 

Senator  Wheeler.  The  committee  knows  the  difference  between 
evidence  and  conclusions. 

Commissioner  Burke.  I  think  the  testimony  already  brought  out 
clearly  shows :  First,  that  both  B.  M.  Parmenter  and  Charles  B. 
Selby  of  the  Department  of  Justice  owe  their  appointment  to  the 
support  of  Senator  Pine;  that  he  has  been  at  all  times  fully  informed 
as  to  the  nature  and  character  of  that  action;  that  the  position  taken 
by  them  in  the  litigation  of  which  they  had  full  charge  interfered 
with  and  in  some  instances  blocked  the  ordinarj'  operations  of  the 
Indian  Bureau. 

Senator  Wheeler.  You  are  now,  Mr.  Burke,  giving  your  con- 
clusions as  to  what  the  evidence  shows? 

Commissioner  Burke.  Yes,  sir. 

Senator  Wiieixer.  Of  course,  the  committee  itself  is  the  best  judge 
of  what  the  facts  show. 
^  Conunissioner  Burke.  Certainly. 

Mr.  Parmenter.  He  says  the  evidence  shows  \\c  were  both  ap- 
pointed at  the  request  of  Senator  Pine. 
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ComiiiissioiK'i-  Hukke.  Second,  the  eviileiuc  already  produced. 
Avith  that  .soon  to  Ix?  presented,  shows  tliat  Senator  Pine  has  spared  no 
effort  to  destroy  me  as  Commissioner  of  Indian  Affairs,  and  that 
it  has  been  his  purjjose  to  secure  my  removal.  His  statement 
made  before  this  committee  affords  proof  of  this. 

Third,  the  Superintendent  for  the  Five  Civilized  Tribes  has  imme- 
diate local  jurisdiction  of  one  of  the  hufie^t  and  most  res])onsible 
a<xencies  in  the  Indian  Service.  Approximately  $8().()(X).()i>0  of 
Indian  property  is  under  its  control  and  approximately  $1S.()U0.(>0'> 
of  individual  restricted  Indian  moneys  on  deposit  in  the  various 
banks  and  in  Government  securities  is  administered  throu*;h  it. 
Judpe  Hepburn,  of  Okmulgee,  Okla.,  a  personal  and  political  friend 
of  Senator  Pine,  was  an  applicant  for  ai)pointment  as  superintendent 
of  the  a<rency.  Senator  Pine  apparently  holds  me  partly  responsible, 
at  least,  for  his  failure  to  secure  the  appointment,  and  believes  that 
my  removal  from  office  w^ould  eliminate  or  lessen  ojiposition. 

By  way  of  preliminary,  I  wish  to  sav  that  I  have  had  some  knowl- 
cd<^e  of  Indian  conditions  in  Oklahoma  for  nearly  30  years.  In  1910, 
as  a  Member  of  the  House  of  Representatives,  I  was  chairman  of  a 
s])ecial  committee  that  spent  several  weeks  in  Oklahoma  makinjr  a 
special  invest i<ration  of  matters  involvinjr  Indian  affairs,  and  wliile 
there  I  secured  information  that  convinced  me  of  the  existence  of 
very  deplorable  conditions.  I  recall  that  it  was  brouirht  to  my  at- 
tention that  Indian  estates,  particularly  of  minors,  were  in  many 
instances  looted,  and,  in  one  particidar  instance,  that  two  children 
were  burned  to  death  in  their  home  for  the  purpose  of  removing 
them  because  they  would  inherit  a  valuable  estate. 

In  1912  I  made  a  speech  in  the  Hou.se  of  Representatives,  in  which 
I  went  into  much  detail  and  disclosed  conditions  that  prevailed  in 
the  county  courts  of  Oklahoma  with  reference  to  Indian  alfairs,  and 
called  attention  to  the  fact  that  there  were  persons  who  made  a 
business  of  .securin<r  appointment  in  a  large  number  of  cases  as 
guardian  of  Indian  estates,  and  who  were  known  as  "  jjrofessional 
guardians." 

It  appeared,  from  an  examination  of  over  2,000  cases  of  guardian- 
ships in  the  county  courts,  that  the  average  cost  of  administration — 
including  guardians'  fees  and  court  costs — in  Indian  cases  was  ap- 
]»roxim!itely  20  per  cent:  that  in  the  same  courts,  where  the  guardians 
were  appointed  as  friends  or  relatives  of  the  wards,  the  cost  was 
from  2  to  ',^  j)er  cent;  that  the  average  cost  of  guardianships  wheie 
wards  were  white,  in  the  same  courts,  was  about  the  average  of  the 
States  generally,  being  under  4  per  cent.  While  the  average  cost  of 
administration  is  .stated  as  about  20  per  cent,  it  aj^pears  that  in  many 
in.stances  of  small  estates  the  cost  was  from  50  to  70  per  cent.  In 
one  ca.se,  in  IJiyan  County,  where  a  guardian  was  appointed  by  the 
county  court  for  an  Indian  child  of  eight  years  of  age,  she  was 
lJo.s.se.s.sed  of  an  allot ineiil  of  KiO  acres,  and  HO'acres  of  land  inherited 
from  her  deceased  mother.  The  inherited  laml  was  sold  for  $2,M0O 
cash.  'J'he  co.st  of  guardianship  was  $4,!»!)S.  The  child  owed  her 
guardian  $2,1  b'i,  she  having  received  credit  of  the  $2,800  from  th« 
.sale  of  her  inherited  land  and  $;■).>  that  had  been  received  for  rent. 
A  petition  was  then  filed  (o  sell  (he  minor's  allotment  for  the  purpose 
of  paying  (he  guardian  (he  $2.1  I. H. 
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The  same  court,  in  1909,  authorized  the  side  of  a  juiru^r's  3(>0  acres 
of  land.  There  was  a  10-year  contract  coverinfj  ITi/o  acres  of  the 
tract  for  a  rock  crusher  held  by  the  Missouri,  Kansas  &  Texas  Rail- 
road, that  paid  a  rental  of  $;^(K)  a  year.  The  court  authorized  the  sale 
of  the  entire  360  acres,  which  included  the  17^2  acres,  for  $4G0. 

In  the  same  court  and  in  the  same  county  about  the  same  time,  the 
same  count}'  judgfe  appointed  his  son-in-law  as  pjuardian  of  an  old 
Choctaw  Indian  woman.  The  <;uardian  sold  200  acres  of  her  land 
lor  $1,500  and  she  received  $120. 

When  I  became  Commissioner  of  Indian  Affairs  in  1921  I  was 
confronted  with  applications  for  allowance  of  attorneys'  fees,  re- 
moval of  restrictions,  the  approval  of  oil  and  other  mineral  leases, 
investments,  and  other  matters  affecting  rich  Indians.  Merely  to 
give  the  committee  some  idea  of  how  Indian  estates  in  Oklahoma 
have  been  dissipated,  I  shall  mention  a  few  outstanding  cases. 

Mr.  Sfxby.  Pardon  me,  Mr.  Chairman,  I  do  not  want  to  })e  un- 
reasonable, but  I  am  here  to  meet  a  charge  preferred  against  me 
that  I  am  one  of  three  who  entered  into  a  conspiracy  to  destroy  the 
witness.  Commissioner  Burke,  and  to  impair  or  to  in  some  way  inter- 
fere with  the  Interior  Department,  Commissioner  of  Indian  Affairs' 
work.  I  am  ready  to  hear  evidence.  I  am  not  here  to  answer  any- 
thing concerning  ancient  history,  and  I  fail  to  hear,  I  repeat  it,  from 
the  lips  of  the  commissioner,  the  witness  on  the  stand,  anything  that 
in  any  respect  can  be  made  a  basis  of  the  charge  that  he  makes, 
that  I  have  been  in  any  respect  connected  Avith  any  combination  that 
has  had  an  objective  or  ulterior  motive  or  questionable  motive  so  far 
as  affects  him.     What  happened  in  1910 

Senator  Wheeler.  I  think,  Mr.  Selby,  you  should  give  the  com- 
missioner a  chance  to  make  his  statement. 

Mr.  Selby.  Well,  I  will,  if  he  will  come  down 

Senator  Wheeler.  If  you  will  let  me  interrupt  you,  Mr.  Selby,  I 
am  assuming  that  what  he  is  saying  now,  giving  a  history  of  these 
cases,  he  intends  to  connect  up,  showing  perhaps  some  of  the  reasons 
why  he  thinks  that  Senator  Pine  and  Mr.  Parmenter  are  guilty  of  a 
conspiracy  to  get  him  out  of  his  office. 

Mr.  Selby.  Then,  in  order  to  meet  that  condition,  Mr.  Chairman, 
I  shall  make  no  further  objections  for  the  present,  with  the  under- 
standing that  the  commissioner  will  some  time  in  the  future  make  a 
direct  connection  between  this  matter  that  he  is  now  reading — which, 
as  I  repeat,  is  ancient  history — with  some  ccmnection  of  mine  with 
the  handling  of  Government  cases  as  a  special  assistant  to  the 
Attorney  General  of  the  I^'^nited  States;  and  with  that  understand- 
ing I  .shall  for  the  time  being  subside;  but  I  am  going  to  insist 
that  as  to  myself  there  shall  be  facts  submitted  to  this  committee — • 
if  there  be  a  fact 

Senator  Wheeler.  The  committee  will  insist  upon  tliat.  You  will 
not  need  to  do  so. 

]\lr.  Selby.  So  far  as  myself  is  concerned. 

Mr.  Pakmknter.  I  want  to  say  just  one  thing.  I  shall  be  very 
glad  to  have  the  commissioner  connect  me  with  this  ancient  history. 

Commissioner  Birke.  One  of  tlie  first  cases  that  wa,s  presented 
to  me  after  I  became  commissioner  involved  an  application  for 
attorneys'  fees  in  a  case  that  had  been  settled  by  stipulation,  where 
an  Indian  girl  had  been  awarded  something  over  $300,000.     The 
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claims  presented  by  the  attorneys  a^'j^re^ated  90  per  cent  and  the 
guardian  presented  a  claim  for  15  jier  cent;  in  other  words,  the 
claims  exceeded  tlie  principal  by  5  per  cent. 

Senator  Wheeler.  Let  me  ask  yoii  ri«;ht  there,  Mr.  Burke,  whether 
or  not  you  contend  that  !Mr.  Pine,  Mr.  Selby,  or  Mr.  Parmenter.  or 
their  immediate  friends,  were  interested  in  any  of  these  cases? 

Commissioner  Burkj-:.  I  do  not :  no,  sir. 

Senator  Pine.  Do  you  clain»  that  the  children  who  were  burned 
were  In<lian  children? 

Commissioner  Burke.  Yes,  sir.  I  come  now  to  the  case  of  Rich- 
mond Bruner.  This  is  a  late  case,  comparatively.  I  will  crive  you 
the  substance  of  it.  Richmond  Bruner  was  a  half-blood  Creek 
Indian  who  died  in  1922,  leavin^r  an  estate  of  about  $114,000  in 
Government  securities,  mostly,  and  some  cash.  Hi.s  death  removed 
the  restrictions  from  his  j)roperly.  Befoi-e  he  was  buried  certain 
atlorne3's  had  applied  to  the  court  to  have  a  guardian  appointed 
for  Jane  Bruner,  his  widow,  who  was  not  an  Indian. 

Senator  Wheeler.  AVhat  date  Avas  this  case? 

Commissioner  Burke.  1922.  The  attorneys  were  instrumental  in 
having  a  certain  trust  company  in  Oklahoma  appointed  a^  guardian. 

Witliin  about  a  year  the  estate  was  dissipated  and  this  woman 
received  only  $584,  and  was  destitute. 

Senator  Wheeler.  Do  you  contend,  with  reference  to  that  par- 
ticular case,  that  Senator  Pine  was 

Commissioner  Birke.  Xo,  sir;  I  am  hiying  tlie  foundation  for 
showing  the  situation  that  I  think  prevails  in  Oklahoma. 

^Ir.  Parmexter.  We  may  gave  some  time  here.  We  will  admit 
that  these  conditions  do  exist  down  there,  and  we  have  been  trying 
to  remedy  them,  and  we  admit  that  they  have  existed  for  years,  and 
we  admit  that  it  sliocks  the  conscience  of  any  man  wlio  understands 
them.     You  need  not  take  any  time  on  that. 

Commissioner  BmuvE.  I  am  anxious  to  get  this  in.  I  am  trying 
to  facilitate  this  hearing. 

Mr.  Parmenter.  Let  it  all  go  in. 

Commissioner  Bitrke.  Would  you  like  to  have  me  give  you  the 
substance  of  this? 

Senator  Wheeleu.  I  do  not  care  anything  about  tliat,  unless  you 
contend  tliese  men  liave  .some  connection  with  tiiis. 

Commissioner  Burkk.  No  rchition  to  tliis  case  at  all. 

Mr.  Selhy.  I  want  the  record  made  clear  that  in  answer  to  Sen- 
ator Wlicelcr's  suggestion  it  is  stated  by  tlie  witness  that  neither 
Senator  Pine,  Mr.  l*aiinenter,  nor  myself,  or  Mr.  Collier,  or  any 
of  the  other  persons  named,  were  among  the  attorneys  to  whom  he 
lefers  in  his  statement  in  which  he  says  "certain  attorneys."  I  want 
that  made  cleai'. 

Senator  Wheelek.  I  think  that  is  clear. 

Commissioner  BiitKi:.  Shall  I  jtut  this  in  without  making  ref- 
erence to  that  { 

Senator  Wheklkic,   You  lan  suit  younsell"  about  that. 

Mr.  Pakmkntkk.  Let  the  witness  have  his  own  way.  Let  him  i»ut 
it  in.     I  ask  that  he  be  allowed  to  read  it. 

Commissioner  Blkkk.  The  next  ca.se  is  that  of  Millie  Kaharkey. 
This  Indian  girl  is  a  three-cjuartcr  blood  Creek  Indian,  amt  was  18 
years  old  in  June,  1922.    She  had  a  restricted  allotment  of  ICO  ncree 
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and  was  the  owner  of  certain  allotted  lands  in  the  Creek  Nation  by 
inheritance.  Her  part  of  the  inherited  land  jirodiiced  oil  and  <ras  in 
payin<r  quantities  and  was  of  ^reat  value  by  reason  thereof.  It 
appears  that  an  unlawful  conspiracy  was  entered  into  l)ct\veen  cer- 
tain parties  to  cheat  and  deprive  Millie  Naharkey  of  her  valuable 
land,  which  conspiracy  was  entered  into  just  prior  to  the  time  that 
Millie  Naharkey  l)ecame  of  ajre.  The  conspirators,  by  false  and  mali- 
cious i)ersuasion  and  advice,  succeeded  in  inducin*^  the  fjirl  to  leave 
her  home  in  Oklahoma,  and  she  was  kidnai)i5ed  or  taken  by  them  to 
Missouri  and  her  whereabouts  kept  secret  from  her  friends  and 
those  interested  in  her  welfare.  As  soon  as  she  became  of  a<re  th^ 
conspirators  fraudulently  induced  her  to  si^n  certain  written  instru- 
ments purj^ortinp;  to  be  deeds  to  her  property  in  Oklahoma,  and  it 
appears  that  at  the  time  of  the  sifjninfr  of  said  purported  deeds  she 
was  unaware  of  their  contents  and  did  not  have  proper  knowledge  of 
their  eifect.  It  further  appears  that  the  conspirators  not  only 
attempted  to  deprive  this  Indian  pirl  of  her  property,  but  that  one 
of  them  feloniously  made  an  unlaAvful  assault  upon  her.  It  would 
be  hard  indeed  to  find  a  parallel  case  in  re<rard  to  the  criminal 
ti-eatment  accorded  to  her  by  the  conspirators.  The  matter  was 
taken  up  by  the  Interior  Department  Avith  the  Attorney  General, 
with  the  result  that  a  certain  suit  was  broui^ht  and  criminal  j^rocced- 
ings  instituted  against  the  conspirators.  The  civil  suit  failed,  and 
the  criminal  proceedings  against  certain  of  the  conspirators  appear 
to  have  been  dismissed  by  the  Department  of  Justice  for  certain 
reasons  indicated  in  a  letter  of  September  7,  1927,  of  that  department 
to  the  Secretary  of  the  Interior. 

Next  is  the  case  of  Duffey  Morrison.  Duffey  Morrison  is  a  Creek 
Indian  of  about  37  years  of  age,  and  described  as  an  incompetent 
invalid,  crippled,  and  helpless  person.  In  the  investigation  made  by 
the  Indian  Service  relating  to  his  affairs  it  was  found  that  he  was  not 
able  to  care  for  himself,  and  that  he  constantly  required  the  atten- 
tion of  an  attendant.  At  the  time  of  the  investigation  Sallie  Mor- 
rison, his  mother,  was  his  legal  guardian.  The  reports  filed  by  said 
guardian  in  the  Tulsa  County  court  from  November  17,  1910,  to 
October  30,  1922,  showed  receipts  of  a  little  over  $254,000  and  dis- 
bursements of  approximately  $253,000.  An  examination  of  said 
guardian's  accounts  showed  tliat  she  had  di'aAvn  as  an  allowance  for 
the  use,  care,  and  maintenance  of  the  ward,  including  her  own  com- 
pensation, over  $76,000  and  various  other  sums  for  court  costs,  attor- 
neys' fees,  and  expenses  of  administration.  A  little  over  31  per  cent 
of  the  entire  receipts  was  spent  in  the  administration  of  the  estate. 
In  connection  with  the  investigation  it  was  found  that  a  ^Mr.  Snyder 
had  a  claim  against  the  estate  for  services  as  chaulfeur  in  driving  an 
automobile  for  the  guardian.  It  appears  that  according  to  Mr. 
Snyder's  claim  he  was  to  be  paid  a  certain  sum  by  the  day.  From 
his  account  it  appeared  that  the  guardian  apparently  used  his  .serv- 
ices as  chauffeur  eveiy  day.  with  comparatively  few  exce]^)tions,  from 
July  6.  1918,  to  Novend^er  23,  1923,  his  account  allegmg  services 
amounting  to  $21,492.40,  of  which  he  acknowledged  the  receipt  of 
$18,410.35.  From  the  information  obtained  it  did  not  appear  that 
Duffey  Morrison  Mas  taken  out  on  any  of  the  rides  or  that  the  use 
of  the  automobile  was  in  connecticm  with  the  duties  incumbent  upon 
the  guardian  of  the  estate.    The  payments  made  by  Mrs,  Morrison 
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to  him  did  not  :i|)|)(.!ir  in  any  of  Iht  accounts  or  reports  filed  in  the 
court.  Furthci".  tlic  reports  filed  hy  said  <ruardian  did  not  show  any 
detailed  statement  of  expendituies  for  the  use  and  henciit  of  the 
ward. 

Next  we  have  the  casts  of  Katie  Fixico.  Katie  Fixico  is  a  full- 
blood  Creek  Indian  who  became  oi  ape  in  1915,  having  an  allotment 
f»f  land  and  other  property  which  at  one  time  was  estimated  to  be 
wortii  between  ^atMI.OOO  and  $1.00(),(K)0.  It  appears  that  in  11)12  a 
guardian  was  ajjpointed  by  the  ()kmul<ree  (\junty  Court  in  Okla- 
iioma  and  that  later  other  guardians  were  appointed  by  the  court. 
Her  iand  was  leased  for  oil  and  ^as-minin«r  purposes.  Cndcr  the 
conclusion  reached  by  the  departuu*nt  in  the  years  1912  and  11U3 
that  tiie  deatii  of  an  allottee  operated  except  in  certain  cji^ses  to  re- 
move the  restrictions  from  tiie  land  of  such  allottee,  the  dei)artment 
supervision  was  relinquished  over  a  lar^re  number  of  leases  where 
the  allottees  were  dead  and  allotments  inherited  by  the  full-blood 
heirs.  In  the  ca.se  of  the  lease  on  certain  lan<l  inherited  by  Katie 
Fixico,  department  supervision  was  relinquished,  and  from  1J>15 
to  the  present  time  the  department  has  exeicised  no  supervision  nor 
contrcl  over  the  inherited  lands  of  Katie  Fixico  nor  over  the  royal- 
ties derived  therefrom.  From  reports  and  information  receiveil  by 
the  Indian  Office,  it  ajjpears  that  there  has  been  gross  mismanage- 
ment on  the  ])art  of  the  guardians  appointed  by  the  county  court 
in  the  handling  of  the  Katie  Fixico  estate  and  that  there  have  been 
attempts  to  defraud  her  out  of  her  property.  It  appears  that  very 
large  fees  were  paid  to  the  guardians  and  attorneys  and  that  there 
have  been  extravagant  expenditures  from  her  funds.  The  reports 
indicate  that  at  one  time  the  guardian^  invested  Katie  Fixico's  fimds 
in  the  purchase  of  the  county  courthouse  bonds  and  loaned  $7(l.0(X) 
worth  of  the  bonds  to  a  local  bank,  some  of  which  bonds,  it  was 
said,  the  bank  deposited  with  the  Oklahoma  State  treasurer  as 
security  for  money  of  the  State  on  deposit.  It  further  appears 
that  the  grafting  on  the  estate  has  continued  during  recent  years. 
In  this  connection  reference  is  herein  nuide  to  the  suit  instituted  in 
the  Oklalioma  County  court  by  Robert  E.  Ilea,  guardian  of  Katie 
Fixico  against  B.  V.  Morgan,  a  former  guardian  of  said  Indian, 
and  A.  E.  Graham,  attorney  for  said  former  guardian,  relative  to 
an  alleged  conspiracy  whereby  Katie  Fixico  Nvas  said  to  have  been 
defiaiided  out  of  large  sums  of  money. 

Then  comes  the  case  of  Exie  Fife,  a  Creek  Indian. 

Senator  Wheklek.  Are  you  attempting  to  have  it  understocxl  that 
the  Interior  Department  lost  jurisdiction  over  that  ca.se? 

Commissioner  Hikkk.  Yes;  that  i,s  the  contention,  under  an  inter- 
pretaiion  of  the  law  where  there  were  no  full-blood  heirs,  as  I  recall, 
the  resti'ictions  uj)on  the  deatli  of  the  lessee  were  removed.  That  is 
my  recolleetion. 

In  th(!  Exie  Fife  case,  early  in  1!>24  infornuition  was  rei'cived  by 
the  Indian  Office  which  led  it  to  believe  that  in  a  divorce  settlement 
made  by  Exie  Fife,  a  Cieek  Indian  of  the  restricted  class,  with  her 
then  husband,  Berlin  Jackson,  a  white  num,  Exie  Fife  had  been 
Jefiaiide(l  out  of  about  $4(),0()().  An  investigation  was  maile  by  the 
Indian  Service  and  the  matter  was  taken  u|)  with  the  Attorney 
(ieneral.  At  the  instance  of  the  Interior  Department  a  civil  suit  and 
criminal  proceedings  were  instituleij  against  the  partie>  to  the  fraud. 
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It  appears  that  Exie  Fife,  dosirin^  separation  from  her  husband, 
Berlin  Jackson,  entered  into  a  pi-oi)ei-ty  settlement  and  separation 
agreement  with  iiim  wheieiinder  she  ajjreed  to  pay  him  and  he  aj^reed 
to  aecept  the  sum  of  $10,000.  Tiiey  thereafter  were  to  live  separately 
and  ajDart.  In  the  criminal  case  it  was  ehar<^ed  that  the  defendants 
conspired  witli  the  object  of  deceivin<r  the  Superintendent  for  the 
Five  Civilized  Tribes  and  leadin«r  liim  to  believe  that  Berlin  Jackson, 
the  husband,  had  refused  to  accept  less  than  $50,000  as  a  property 
settlement  and  that  unless  the  superintendent  would  api)rove  such 
$50,000  settlement  and  permit  payment  to  be  made  from  the  re- 
stricted funds  of  Exie  Fife,  the  latter  would  be  subject  to  certain 
criminal  prosecution  at  the  instance  of  the  husband. 

It  appears  that  the  purpose  of  the  conspirators,  some  of  whom 
were  attorneys  for  Exie  Fife  and  some  of  whom  were  attorneys  for 
Berlin  Jackson,  was  to  obtain  large  fees  in  the  premises.  It  further 
appears  that  the  $50,000  was  paid  over  and  that  in  the  distribution 
by  the  conspirators  Berlin  Jackson  was  to  receive  $15,000,  the  at- 
torneys for  Exie  Fife  $15,000,  the  attorneys  for  Berlin  Jackson 
$15,000,  and  that  the  other  $5,000  was  to  be  paid  to  W.  M.C*rr  and 
Ollie  Carr.  The  defendants  were  found  guilty  and  fines  were  im- 
posed pursuant  to  the  verdict.  On  November  1,  1928,  the  judgment 
was  affirmed  by  the  United  States  Circuit  Court  of  Appeals  for  the 
Eighth  Circuit.  The  civil  case  is  still  pending  in  the  United  States 
District  Court  for  the  Eastern  District  of  Oklahoma.  Recently 
there  was  received  an  offer  from  certain  of  the  defendants  in  the 
civil  case  to  make  a  $20,000  payment  in  compromise  settlement  as 
to  them.  No  action  has  as  yet  been  taken  by  the  department  relative 
to  the  proper  settlement. 

Mr.  Selbt.  Since  the  committee  has  inquired  with  reference  to  that 
case,  I  think  I  can  make  it  clear,  as  Mr.  "Whipple  happens  to  be 
here,  who  was  with  me  in  that  case.  The  circuit  court  of  appeals  had 
before  it  the  Parker-Richards  case  and  had  rendered  a  decision  that 
the  Department  of  the  Interior,  the  Commissioner  of  Indian  Affairs, 
never  had  any  control  over  assets  similar  to  those  of  Katie  Fixico, 
she  being  an  heir;  and  because  of  that  language  the  Department  of 
Indian  Affairs  just  released  control  and  took  no  further  action,  ac- 
cepting that  circuit  court  of  appeals  decisi(m  as  being  the  law:  but 
.subsequently,  the  case  coming  to  the  Supreme  Court,  the  Supreme 
Court  reversed  the  circuit  court  of  appeals,  and  after  that — I  have 
gone  into  the  record  myself — the  Department  of  the  Interior  just 
forgot  Katie  Fixico  for  8  or  10  years. 

Senator  AViiekler.  What  have  you  with  reference  to  the  release 
by  the  department  of  these  funds  upon  the  decision  of  the  circuit 
court  of  appeals  before  it  had  been  decided  by  the  Supreme  Court? 

Commissioner  Burke.  I  could  not  go  into  the  details.  I  am  simply 
giving  you  what  our  records  disclose  in  this  Katie  Fixico  case. 

Senator  Wheeler.  If  what  Mr.  Selby  says  about  it  is  correct,  it 
would  seem  that  the  department  itself  had  been  negligent  in  this 
l)articular  case. 

Conunissioner  Bukke.  That  will  be  developed,  if  it  can  be  done. 

Senator  Wiieeleu.  Yes. 

Commissioner  Birke.  That  Katie  Fixico  case  involved  the  di- 
vision of  $50,000  between  the  attorneys.  Mr.  Selby  put  tiic  details  of 
the  case  into  the  record  the  other  (hly.  and  I  will  not  take  the  time 
of  the  committee  to  state  them,  but  it  will  appear  in  the  record. 
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Mr.  Paumentkh.  That  is  one  case  we  admit  that  we  were  con- 
Jierted  with. 

Commissioner  Burkk.  The  next  case  is  tliat  of  Benjamin  and 
See.sah  Qua))aw.  Quafiaw  Indians.  This  is  my  last  one.  The  United 
States,  for  and  in  behalf  of  Benjamin  and  See.sah  Qnaj^aw.  brou'rht 
a  suit  in  1019  in  the  T'nited  States  District  Court  for  the  District 
of  Kansas  ajrainst  Walter  T.  A])ple  et  al.  for  the  purpose  of  obtain- 
ing the  cancellation  and  annulment  of  certain  powers  of  attoncy  and 
contracts  made  by  certain  Indians  or  in  their  behalf,  and  for  the 
further  ])urpose  of  recoverin^j  certain  real  estate  purchased  with 
funds  of  these  Indian.s,  the  title  to  which  real  estate  had  been  taken 
in  other  i)arties,  and  to  recover  larfre  sums  of  money  belono^inj:^  to 
these  Indians,  whicli  sums  were  alleged  to  have  been  wrongfully  and 
fraudulently  obtained  by  certain  of  the  defendants.  The  >uit  wa.s 
brought  at  the  instance  of  the  Department  of  the  Interior. 

Benjamin  and  Seesah  Quaj)aw,  now  deceased,  were  full -blood, 
igporant  Quapaw  Indians,  who  were  owners  of  certain  valuable 
mineral  land  in  Ottawa  County.  Okla.  It  was  alleged  that  as  a 
result  ?)f  the  cons])iracies  and  acts,  the  Indians  had  been  de.vjKiiled 
and  defrauded  of  their  property  rights  in  moie  than  >:-JO(MMK).  In 
connection  with  this  case  attention  is  invited  to  the  decision  of  Sep- 
t^'mber  V\.  1928.  of  the  United  States  Circuit  Court  of  Ap])eals  of 
the  Eighth  Circuit  in  said  case  (292  Fed.  985).  Judge  Kenyon  in 
his  opinion  in  the  case  stated  as  follows  [reading]  : 

We  may  say,  however,  that  the  record  iu  this  fa.»<e  show.s  u  pluiKk-riiin  of 
Benjamin  Quapaw  shocking  to  those  who  h:ive  l>een  aecustnnicd  to  ii'KJinl  the 
Indiiins  as  wards  of  the  (Jovernmenl  and  n<»t  the  lejritiniato  jirey  ef  tiraffers. 
In  1914  ricli  h'ad  and  zinc  (U'lidsits  \v«'re  I'ennd  en  his  allotment  and  royalties 
oommeneed  to  pour  in.  Before  the  Gtjvernnient  stepjied  in  to  slop  ihe  or^ry  of 
plunder,  aiiproxlniately  :?17S.0(K»  of  Benjamin  i^juiiiiaw's  iiioiu'v  had  disaiip'MrtMl. 
He  was  involved  in  all  kinds  of  liahility  on  notes  and  contrails,  the  liuildiiiK 
of  hotels,  garages,  and  a  useless  refinery.  Had  the  (lovernment  not  come  to 
his  aid  it  is  ai)parent  from  the  evidence  that  within  a  short  time  lie  would 
have  had  nothing  left  except  his  i)ost-o(lice  address.  The  certain  m.-iii  who  the 
Scriptures  tell  us  went  down  from  .Jerusalem  to  Jericho  and  fell  among  thieves 
had  a  mild  financial  experience  compared  with  that  of  Benjamin  «^)uapaw. 

<^)nly  lecently  it  was  brought  to  the  attention  of  the' department 
that  a  suit,  brought  by  certain  imrestricted  Indians  in  Oklidioma  in- 
volving the  title  to  a  tract  of  land  lea.sed  for  oil  and  jnodiicing,  had 
been  tinally  decided  in  their  favor:  tluit  there  would  follow  a  suit  for 
an  accounting  for  the  value  of  the  oil  removed  from  the  land,  and 
that  the  amount  would  not  be  less  than  $140.l>()(l.  and  it  might  be  as 
much  as  $200,000;  tlitit  the  tittorneys  who  rejiresented  the  hulians 
in  the  suit  liitd  piifclia^ed  an  assignment  of  tlieif  interest,  paying 
therefor  as  a  full  consideration  only  $7r)0. 

In  case  the  committee  may  wish  my  opinion  as  to  how  such  con- 
ditions could  ))revail,  I  would  say  that  I  think  it  is  because  of  un- 
wise legislation  that  has  given  the  county  courts  of  Oklahoma  even 
a  limitetl  jurisdiction  with  reference  to  Indian  estates,  and  that  it 
would  have  been  Itetter  if  it  had  been  left  with  the  Depaitiuent  of 
the  Interior. 

In  the  Jackson  Baiiietl  ca^e  tlieic  were  three  linns  nf  aitoineys, 
living  in  the  county  in  which  Sen:it<»f  l*ine  resides.  Natuially  and 
j)i<)l)Mbly  they  are  his  friends  and  woidd  have  much  inlluenci'  with 
iiiin  in  matters  in  which  they  ate  interested.     Having  ji  contract  for 
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40  per  cent  ol'  wlial  mi^^lit  be  recovered  of  the  funds  involved  in  the 
Barnett  trusts,  and  also  having  a  contract  for  30  to  50  per  cent  of 
what  certain  alle<>ed  heirs  of  Barnett  might  receive,  they  would,  of 
course,  be  interested  in  having  the  support  of  Senator  Pine. 

Senator  Wiikkler.  I  did  not  quite  catch  that  stntonicMit.  Who 
would  be  iiUerested  in  that? 

Coniniissionei-  Buijke.  These  attorneys. 

Senator  Wheeler.  What  attorneys? 

Connnissioner  Bukke.  The  attorneys  who  represented  Jackson 
Barnett  in  the  New  York  litigation. 

Senator  Wheeler.  Who  are  the  attorneys? 

Commissioner  Burke.  McCrory  and  Monk,  Hummer  and  Foster, 
Cochran  and  Ellison. 

Senator  Wheeler.  And  yi^ur  statement  is  that  they  were  friends 
of  Senator  Pine? 

Commissioner  Burke.  Yes;  presumably. 

Mr.  Par:mexti:r.  They  live  in  the  same  county ! 

Commissioner  Burke.  I  understand  as  to  two  of  the  firms — my 
infornuition  is — one  of  them  is  in  Henryetta  and  tlie  other  in 
Okmulgee,  and  I  think  they  are  all  in  the  same  county.  That  is  cor- 
rect, is  it  not? 

Mr.  Parmenter.  Yes;  they  are  in  the  same  county. 

Commissioner  Burke.  IMr.  B.  M.  Parmenter,  assistant  to  the 
Attorney  General,  and  Mr.  Charles  Selby,  special  assistant,  being 
from  the  State  of  Oklahoma  and  owing  their  appointments  to  the 
Senator,  would,  unconsciously  or  otherwise,  be  influenced  bj'  the 
Senator's  wishes. 

Senator  Wheeler.  Just  a  minute. 

Mr.  Parmenter.  That  is  a  mere 

Senator  Wheeler.  You  make  the  statement  that  they  owe  their 
appointments  to  Senator  Pine? 

C'ommissioner  Burke.  I  think  we  have  a  statement  here  that  would 
answer  as  to  that,  Senator,  probably. 

Senator  Wheeler.  All  right. 

Commissioner  Burke.  If  you  will  let  me  proceed 

Senator  Wheeler.  Go  on. 

Commissioner  Burke.  Being  from  the  State  of  Oklahoma,  anil 
owing  their  appointments  to  the  Senator,  they  would,  unconsciously 
or  otherwise,  be  influenced  by  the  Senator's  wishes,  and  they  would 
also,  more  or  less,  sympathize  with  their  lawyer  friends  in  Okla- 
homa to  assist  them  in  cases  where  the  attorneys  were  to  receive  large 
fees.  Illustrative  of  this,  I  wish  to  mention  a  case  wherein  Mr, 
Selby  was  active  in  endeavoring  to  get  the  Department  of  Justice  to 
intervene  in  a  suit  involving  certain  lead  and  zinc  leases  where  the 
amount  involved  was  several  millions  of  dollars,  the  suit  having  been 
instituted  by  attorneys  in  Oklahoma  with  a  contingent  fee  contract, 
the  amount  of  which  I  do  not  know. 

Mr.  Seijby.  Xow,  gentlemen,  I  would  ask  that  you  require  the  com- 
missioner to  state  what  case  that  is,  so  that  we  may  be  enlightened- 
Commissioner  Burke.  If  the  gentleman  would  just  be  patient,  and 
give  me  a  moment,  he  would  get  all  the  information. 

Mr.  Selby.  If  the  gentleman  would  just  keep  his  horse  in.  front  of 
the  vehicle,  we  would  know  what  was  following. 
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Commissioner  Burke.  On  Aufrust  21.  1U2G,  a  letter  was  written  to 
the  Attorney  (Jeneral  of  the  United  States,  attention  of  Hon.  H.  M. 
Parmenter,  A.ssi.staiit  A(torn»'y  (Jeneral.     It  reads  as  follows: 

DKI'ARTMENT   of   JlSTICE, 

Oklahoma  City,  Okla.,  August  21.  J926. 

The  Attounky  Genkkai.  of  the  United  States, 

\V<inhhuitoi\,   D.    C. 
(Attention  Hon.  15.  M.  I'armenter,  Assistant  Attorney  General.) 

Sib:  I  am  advised  that  suits  are  beinjj  prepared  for  institution  in  the  Federal 
court  at  the  n«>rlhern  distrit-t  of  Oklahoma  on  behalf  of  certain  (>uni)aw 
Indians  to  cancel  certain  departmental  mininj;  leases  covering  their  lands 
which  were  formerly  made  thereon,  which  suits  are  to  be  ba.sed  upon  the  two 
proi)ositions :  First,  tliaf  the  leases  were  made  by  the  Secretary  of  the  Interior, 
not  only  without  the  consent  of  the  respective  Indians,  but  over  their  prote.sts; 
second,  without  authority  njtnn  the  part  of  the  Secretary,  Albert  li.  Fall,  to 
make  the   leases. 

Under  the  act  of  Conjircss  of  June  7,  1SJ>7  (30  Stat.  72),  the  Quapaw  Indians 
were  authorized  to  lease  their  allotments  for  mining  purixtses  for  a  iM-riod 
not  exceeding  10  years,  without  the  approval  of  the  Secretary  of  the  Interior, 
and  under  this  act  the  lease.s  were  originally  made  by  the  Indians  on  a  royalty 
basis  of  ;")  ihm-  cent  to  the  Indians.  From  time  to  time  the  lessees  under  these 
original  leases  subleased  the  properties  to  others  at  increased  royalties,  which 
resulted  before  the  expiration  of  the  original  leases  in  oix-ratons  paying  from 
17 VL-  to  20  per  cent,  the  excess  over  the  5  per  cent  royalty  inuring  to  the  benefit 
of  the  original  le.s.sees. 

Under  the  act  of  March  3,  1921  (41  Stat.  1225-1248).  it  was  provided  that 
the  lands  of  the  Quapiiws  might  be  leased  .so  long  as  minerals  were  found, 
under  rules  and  regulations  prescribed  by  the  Secretary  of  the  Interior,  and 
under  this  act  tlie  Secretary  of  the  Interior,  Mr.  Fall,  caused  new  leases,  and 
the  leases  in  question,  to  be  executed  on  these  lands  to  the  Eagle-l'itcher  t'o. 
at  a  royalty  of  10  per  cent.  These  leases  were  not  executed  by  the  Indians, 
as  previously  stated,  nor  did  they  in  any  manner  initiate  or  participate  in  the 
acts  of  the  Secretary  in  making  the  lea.se.s,  but,  on  the  contrary,  vigorously 
protested  against  the  execution  thereof.  It  apiiears  that  the  superintendent  of 
the  Quapaw  Agency  executed  the  leases  on  behalf  of  the  Indians,  which  lea.ses 
were  afterwards  app.roved  by  the  Secretary  of  the  Interior,  and  from  the  infor- 
mation given  to  me  it  appears  that  the  superintendent  of  the  Quapaw  Agency 
in  so  executing  the  leases  did  so  under  protest,  but  executed  the  same  in  com- 
pliance with  directions  from  Secretary  Fall  so  to  do.  These  leases  provide  a 
royalty  to  the  Indians  of  10  per  cent.  At  the  same  time,  however,  there  were 
applications  on  file  in  the  Department  of  the  Interior  made  by  other  operators 
than  the  Eagle-lMliher  Lead  Co.,  proposing  and  offering  to  pay  a  royalty  of 
1~)  per  cent  to  the  Indians.  Tlie  Indians,  according  to  my  information,  have 
constantly  continued  to  obj«H't  to  these  leases,  with  the  result  that  they  have 
now  employed  attorneys  to  institute  action  in  their  behalf  for  cancellatitm  of 
these  leases.  From  the  information  gained  by  me  the  lessees  procured  these 
leases  for  si>eculative  iturpo.ses  and  have  .speculated  thereon  and  have  been 
obtaining  the  royally  dilTerential  in  their  favor  between  the  10  i)er  cent  and  up 
to  the  20  per  ciiit  paid  by  the  operators. 

From  my  information  as  to  the  situation  it  Is  my  view  that  the  leases  are 
invalid,  that  these  Indi.-ins  h:ive  thus  cause  for  com|)laint.  and  that  tliey  are 
entitled  to  the  full  amount  of  the  royalty  that  the  o|K'rators  are  paying  and 
have  at  all  limes  paid.  .My  judgment  is  that  on  the  institution  of  the.se  sidt> 
that  the  Uniteij  States  should  intervene,  and  if  it  develops  that  the  lea.ses  are 
ilh'gal.  that  the  (lovernment  should  see  that  such  decree  is  obtained  as  wouhi 
safeguard  the  interests  of  these  Indians  antl  pbu-e  them  in  position  to  gain  the 
full  benellt  of  the  royalties  paid  by  the  operators  and  eliminate  the  si)eculators 
in  all  rejKvts. 

I  am  writing  ytm  to  the  end  that  you  may  have  the  infornuition  before  you 
and  be  |)repared  to  instruct  me  with  reference  to  the  c<Mirse  to  be  taken  when 
the  suits  are  tiled. 

These    mineral    lands    are    very    valuable    and    yield    large    returns. 
Very    icspectfully, 

CiiAju.KS  H.   Selhy, 
AHSistant  tu  the  Attornvy  Gcmral. 
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Senator  AViikelkk.  Let  me  ask  you,  ri<j;lit  theie.  what  is  y<Mir  con- 
tention with  reference  to  that  letter? 

Commissioner  Bii{ke.  The  purpose  is.  Senator,  to  show  that  in 
Okhihoma  the  conditions  are  such  that  it  is  desirabU'  cm  the  i)art  of 
some  peoph>  to  have  fiiends  in  the  dc])artments  of  the  (Tovcrnment, 
incliidinL'^  the  Superintendent  for  tlie  Five  Civilized  Tribes,  the  De- 
partment of  Justice,  and  in  other  departments;  simply  to  siiow  a 
situation  that  would  seem  to  me  such  that  they  could  not  function 
with  the  same  independence  that  tliey  could  if  they  were  not  dealing 
with  matters  where  their  immediate  friends  are  concerned. 

Senator  Wheeler.  You  do  not  contend  that  there  was  anything 
wrong  about  Mr.  Selby's  asking  the  Attorney  General  to  intervene 
in  that  suit,  do  you  ? 

Commissioner  Burke.  Xo;  except  to  show  that  the  Department  of 
Justice  was  being  asked  to  intervene  in  suits  that  were  brought  by 
attorneys  who  probably  had  large  c<mtingent  fee  contracts,  and  to 
get  the  prestige  so  that  they  would  get  the  advantage  that  they 
would  receive  by  having  joined  with  them  the  Department  of  Justice. 

Senator  Wheeler.  I  can  understand  that. 

Commissioner  Burke.  I  want  to  add.  I  think,  while  I  had  not 
intended  to  say  it,  that  I  was  told  by  Assistant  Attorney  General 
Wells  that  the  Department  of  Justice  would  not  intervene  in  a  suit 
where  there  were  attorneys  with  large  contingent  fee  contracts;  that 
that  was  the  policy  of  the  department.  Now.  as  to  whether  they 
ever  did  or  not,  I  do  not  know. 

Senator  Whepxer.  What  I  want  to  ask  you  is  this.  Assuming  that 
the  facts  set  forth  in  this  letter  are  correct,  would  you  not  think  it 
was  a  proper  suit  in  which  the  Government  should  intervene? 

Commissioner  Burke.  I  certainly  would,  yes;  and  it  would  be 
brought,  of  course,  to  the  attention  of  the  Department  of  the  Interior. 

Mr.  Parmenter.  I  want  to  say,  as  to  this,  in  regard  to  that  case, 
the  record  is  in  the  Department  of  Justice. 

Senator  Wheeler.  I  think,  Mr.  Parmenter.  that  you  ought  to  let 
the  commissioner  follow  out  his  course. 

Commissioner  Burke.  I  am  simply  giving  you  this  to  show  you  a 
situation  that  I  think  ought  to  be  brought  to  the  attention  of  the  com- 
mittee. 

I  have  here  a  copy  of  a  letter  dated  August  25,  1920. 

Mr.  Selby.  I  would  like  for  the  witness  to  state  why  he  thinks 
the  matter  should  be  l)rought  to  the  attention  of  this  committee. 

Senator  Wheeler.  I  think  he  has  stated  that  (]uite  fully. 

Mr.  Selby.  I  think  not.  He  would  leave  an  inference  that  possibly 
Senator  Pine  had  something  to  do  with  that. 

Senator  Wheeler.  I  do  not  think  that,  at  all. 

Mr.  Selby.  Then,  if  he  did  not,  it  has  no  place  in  this  ca.se. 

Senator  Wheeler.  As  I  said  to  you  before,  this  committee  of  Con- 
gress in  investigating  these  cases  has  been  extremely  lenient  t)n  the 
other  side,  and  I  expect  we  will  be  in  this  matter. 

Mr.  Selby.  It  happens,  may  it  please  the  conunittee,  that  one  of 
the  counsel,  Mr.  Whipple.  i>  here. 

Senator  Wheeler.  He  will  be  heard. 

Mr.  Selby.  But  it  was  Mr.  Whii)j)le.  who,  with  othei-  counsel,  aitled 
Judge  Holmes  in  New  York — no  finer  man  in  the  world — and  brought 
Ihis  matter  to  my  attention. 
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The  CiiAiitMAX.  Tlie  committee  will  jrive  all  these  people  an  oppor- 
tunity to  be  heard,  Mr.  Selby.  Will  you  kindly  refrain  from  further 
interruptions,  and  lot  the  conniiissioner  proceed  ? 

Commissioner  ]ii  kkk.  Here  is  a  letter  that  is  unsigned,  but  it  is 
written  on  the  letterhead  of  Ames.  Lowe  &  Cochran  and  is  dated 
AuLTUst  25,  r.i'2G.     I  Readin«;  :J 

AMty.     I^JWK    «&    C()OIlR.\.N. 

.\mkric.\n   National   Bank   IU  ii,i>in(;. 

Oklahonui  Ciiy.  Augunt  J.'j.  J'J2G. 
Hon.  Charles  Sei.bv. 

Special   As»istatit    to    th^   Attonuj/   (hncnil. 

Okluhinnn  Cilji.  Okln. 
De.\b  Sin:  We  hand  you  herewith  a  coiij'  of  a  p;  tition  which  we  have  drafted 
in  the  case  of  Wliilfhird  ct  al.  v.  K:ii,'le  riclier  Lead  Co.  I't  al.  This  case  in- 
volves tlie  validity  of  three  leases  executed  by  the  Secretary  of  the  Interior  on 
the  allot nients  of  Eudura  Whitfhird.  Mary  Whiteliiid.  and  .loseiih  Whitebird.  all 
three  of  whieh  are  owned  by  the  plaintiffs,  who  are  the  heirs  of  the  three 
allottees. 

These  lands  were  originally  leaf^ed  in  1912,  l)efore  the  discovery  of  lead  and 
zinc,  at  a  royalty  of  5  per  cent  and  for  a  flat  term  of  10  years,  Durinp  this 
time  lead  and  zinc  were  discovered,  and  by  the  time  the  leases  expired  in  1922 
the  lands  were  brinuiiiR  royalties  of  from  17',1'  to  20  per  cent,  the  interme<liate 
royalties  being  retained  by  the  les.sees  and  suble.<!see.s  of  the  Indian  owners. 

"When  the  leases  expired.  Secretary  Fall  instructed  tiie  Quapaw  superin- 
tendent to  execute  new  leases  on  the  lands  of  these  plaintiffs  at  a  royalty  of  10 
per  cent.  These  i)laintiffs  protested  against  these  leases  and  refused  to  execute 
them.  Tlieir  ground  of  protest  was  that  the  lands  were  then  being  operated 
under  royalties  of  17'/_.  per  cent  :  that  lands  in  the  vicinity  owned  by  white  men 
and  unrestricted  Indians  were  bringing  royalties  of  at  lea.st  \Z>  per  cent :  that 
they  bad  actual  offers  on  these  lands  of  royalties  of  lii  iwr  cent  ;  and 
they  streimousiy  insi.sted  that  the  leases  sljould  be  let  at  public  auction.  Not- 
withstanding their  protests  and  their  refusal  to  execute  the  leases  they  were 
executed  in  their  names  by  the  superintendent,  acting  under  the  instructions 
of  the  secretary,  and  wei'e  apprt)ved  by  him  in  August,  1922. 

The  plaintiffs  claim  that  these  leases  are  void  («)  bivause  the  law  did  not 
authorize  the  Secretary  to  make  a  lease,  but  oidy  to  approve  or  disapprove  leases 
made  l)y  the  plaintiffs;  (ft)  that  the  bases  were  not  executed  in  acc(»rdance 
with  the  regulations  which  have  been  prescribed  by  the  Se<'retary;  (c)  that  If 
the  acts  of  Congress  should  be  construed  as  authorizing  the  Secretary  to  lease 
over  the  protest  of  the  Indians  that  the  acts  were  unconstitutional ;  and  (d)  that 
at  all  events  the  execution  of  the  leases  for  a  10  i>er  cent  royalty  was  a  gross 
breach  of  trust. 

The  case  is  stated  in  full  in  the  i)etition  and  the  exhibits  attaclutl. 

"We  .-ire  very  anxious  to  have  the  support  of  the  Department  of  Justice  in  this 
litigation.  A  bare  statement  of  the  facts  indicates  an  utter  disregard  of  the 
rights  of  the  Indians,  if  not  a  worse  situation,  .and  we  think  the  Department 
of  .Tustice  would   be  entirely  justified   in  iiit(>r\cniiig  in  this  caus(>. 

These  plaintiffs  are  full-blood  Indians  and  nei>d  the  iirotectit)n  of  the  Govern- 
ment in  the  prosec-utitm  of  their  rights. 

We  submit  tln'  matter  to  you  in  advance  of  flling  the  ijetitlon,  hoping  that  you 
will  be  prei)ared  to  intervene  as  soon  as  the  petition  is  filiHl.     We  wish  to  file 
the  iH'tition  about  the  first  of  September,  and  will  appreciate  a  reply  from  you 
by  that  time,  if  pos.sible. 
Yours  truly, 

1  have  liere  iinother  letter,  dated  Auofust  tit),  ID'iC),  on  the  stationery 
of  the  J)epai(iiient  of  Justice. 

Senator  ^\'IlKI:LK,l{.  Let  me  inteiriipt  you  ajjain,  there.  It  is  not 
your  contention  that  the  attorneys  who  asked  tlie  department  to 
intervene  did  imythin*,'  wron^r  in  askin<r  the  Department  of  .lustice 
to  intervened 

Commi.ssioner  Bithke.  Not  at  all. 
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Senator  Wheeler.  As  a  matter  of  fact,  if  the  facts  \Yhich  they 
have  stated  in  the  letter  are  correct,  it  would  have  been  a  proj^er  case 
for  the  department  to  intervene  ? 

Commissioner  Bukke.  Yes,  sir;  I  am  simply  showing  the  relation 
of  these  conditions,  to  show  you  that  naturally  the  representatives  of 
the  Department  of  Justice  would  be  inclined  to  be  quite  sympathetic 
toward  attorneys  who  mi.i>ht  want  their  cooperation  in  interventions. 

Senator  Wheeleu.  You  mean  providing  that  they  came  from  the 
same  parts  of  the  country;  is  that  what  you  want  to  say?  • 

Commissioner  Burke.  Yes. 

Senator  Wheeler.  I  think  you  can  readily  appreciate  that  that 
would  be  the  fact. 

Commissioner  Burke.  This  letter  reads  as  follows  [reading] : 

Department  of  Jt  sttce, 
Oklahoma  City,  Okla.,  Auguist  26,  19^6. 
Hon.  B.  M.  Parmenter, 

Assistant  Attorney  Qeneral,  Deijartment  of  Justice, 

Washijigton,  D.  C. 

My  Dear  Sir  :  On  the  21st  of  this  month  I  wrote  you  to  the  effect  that  I  had 
been  advised  by  counsel  x-epresenting  certain  Quapaw  Indians  in  northeast 
Olihihoma  that  tliey  were  preparing  to  lile  suit  in  the  northern  district  of 
Oklahoma  against  certain  subloasees  under  leases  executed  by  the  Department 
of  the  Interior  over  the  protests  of  tlie  Indians,  giving  to  you  in  the  letter 
something  of  the  liistory  of  the  cases,  and  I  refer  you  to  that  letter,  which  was 
addressed  to  tlie  Attorney  Genci'al,  calling  the  same  to  your  attention,  for  a 
more  elaborate  statement  of  the  situation. 

I  was  to-day  handed  a  copy  of  the  proposed  petition  and  also  a  letter  from 
Messrs,  Ames,  Lowe  &  Cochran,  who  represent  the  Indians,  and  am  inclosing 
a  copy  of  the  petition  (together  with  a  copy  of  the  letter  therefrom)  to  you 
herewith  for  your  examination.  From  my  information,  and  from  an  examina- 
tion of  the  petition  or  bill,  it  would  seem  to  me  that  these  Indians  should  be 
entitled  to  the  relief  prayed,  and  since  they  are  restricted  Quapaws,  it  would 
seem  that  the  Governmnt  should  be  interested  in  securing  to  them  the  full 
benefit  of  the  royalties  accruing  from  their  lands.  I  would  ask  that  you  return 
the  inclosed  bill  or  i>etition  to  me  after  you  have  examined  the  same,  and  also 
advise  me  as  to  the  course  that  the  department  determines  should  be  taken 
in  the  matter. 

Very  respectfully, 

Charles  B.  Selby, 
Special  Assistant  to  the  Attorney  General. 

Senator  Wheeler.  Your  contention.  I  assume,  is  that  these  lawyers 
were  not  guided  too  much  by  interest  in  the  Indians,  but  they  wanted 
the  Department  of  Justice  to  help  them  to  collect  their  fees;  is 
that  it? 

Commissioner  Burke.  In  the  first  place,  the.se  letters  do  not  recite 
a  correct  statement  of  the  facts,  and  there  was  an  effort  to  get  the 
assistance  and  cooperation  of  the  Department  of  'Justice  in  a  case 
where  I  do  not  think  they  ought  to  have  intervened — that  there  was 
any  justification  lor  it — and  they  did  not  intervene. 

Senator  Wheeler.  Do  you  know  that  Mr.  Ames  was  at  one  time 
an  Assistant  Attorney  General^ 

Commissioner  Burke.  I  have  understood  that,  and  that  he  is  a 
very  high-class  lawyer.  I  am  not  reflecting  upon  him  in  any  way 
whatever. 

Mr.  Selby.  And  also  that  'Sir.  Cochran  of  that  firm  is  not  the 
Cochran  of  Okmtdgee? 

26465— 29— pt  3 20 


1330     SURVEY   OF   CONDITIONS   OF   INDIANS   IX    T-NITED   STATES 

Comniissionoi-  Bi'Hkk.  I  undci^taiKl  thnt  mIm).  jiikI  I  have  not  in- 
tended to  intimate  that  he  is. 

It  is  not  sinprisin<r  that  attorneys  inten-sted  in  hirge  contingent 
fee  contracts  and  peisons  who  wouhl  willfully  wish  to  rob  rich 
Indians  would  wish  to  have  a  friend  as  Siii)erintendent  f(>r  the  Five 
Civilized  Tribes  and  a  Commissioner  of  Indian  Afl'airs  who  would 
be  moie  sympathetic.  ])erha])s.  than  I  have  been,  and  that  tiiey  would, 
therefore,  diligently  endeavor  to  bring  about  my  removal,  even 
going  to  the  extent  of  my  destruction  by  a  Federal  grand  jury. 

Senator  Pine  has  stated  to  the  conmiittee  that  he  has  b<'en  for  a 
long  time  opposed  to  my  holding  the  office  of  Commissioner  of  In- 
dian Affairs  and  tliat  he  has  so  stated  on  many  occasions:  therefore. 
I  apprehend  that  no  evidence  as  to  this  point  is  necessary,  and  I  shall, 
therefore,  not  take  uji  the  time  of  the  committee  further  with  refer- 
ence to  this  question. 

It  would  ])erhaps  be  proper,  however,  at  this  time  to  refer  to  the 
testimony  and  the  statement  of  Mr.  Parmenter  made  to  this  com- 
mittee, which  is  as  follows: 

Senator  Pine  is  a  i)ersonal  friend  of  mine  and  lias  iu'eii  for  years.  I  liave 
known  for  years  lie  was  interested  in  the  asi>et'ts  of  this  case  and  I  have  talked 
witli  him  about  it  many  times.  I  owe  my  apiiointment  to  Senator  Tine  ami  I 
knew  he  was  hetter  aeqiiainled  with  many  antrles  of  the  case  than  I  was.  I 
ncH'dtHl  .some  one  to  k(»  to  for  a(lvi<e  and  counsel  and  I  went  to  him.  larjjHy  be- 
cau.so  I  f<«el  that  my.  conduct  in  office  refle<-ts  in  a  lar«e  measure  on  his  own 
reputation. 

The  testimony  already  introduced  discloses  certain  facts  as  to 
which  no  further  proof  is  required,  in  connection  with  th<'  matter 
under  consideration. 

Senator  Wheeler.  Let  me  ju.st  interrupt  you  with  reference  to 
that  statement.  Of  course,  there,  was  nothing  wrong  in  his  talking 
to  Senator  Pine  about  the  case,  or  even  consulting  him  about  it.  unless 
you  claim  that  there  was  some  undue  pressure  brought  to  bear  by 
Senator  Pine  upon  Mr.  Parmenter  to  get  him  to  prosecute  you,  was 
there — would  there  be?  I  mean,  that  you  do  not  contend  that  the  fact 
that  Mr.  Parmenter  went  to  Senator  Pine  and  consulted  him  about 
the  matter  had  anything  wrong  in  it  at  all^ 

Commissioner  Bikke.  Not  at  all. 

Senator  Wiieelek.  I  just  Avanted  to  get  your  view. 

Connni.-^sioner  Bluke.  But  he  did  .say  that  he  was  his  pei>onal 
friend,  and  that  he  owed  his  appointment  to  him.  and  he  went  to 
him  for  advice. 

Senator  Wheei.er.  Yes. 

Commissioner  .Biuke.  I  am  assuming  that  if  that  was  the  case 
and  Senator  Pine  was  opposed  to  me.  lie  would  naturallv  advise  him 
to  that  ell'ect. 

Mi-.  P.ujME.NTEi:.  That  assumption  is  a  \iolent  one. 

Commi.ssioner  Bi  1!ki:.  \ow  I  will  bring  in  the  Jack.son  Baniett 
case.  It  is  shown,  and  I  thiidc  no  one  di.sputes  it,  that  in  the  litiiration 
growing  out  of  Jackson  Barnett's  estate,  up  until  the  time  the  nuUter 
was  intru.sled  to  B.  M.  Parmenter  and  Charles  S.  Selbv.  no  issue  of 
fraud  on  the  part  of  my.stdf  or  anv  official  <d'  the  In.liaii  Service  wa-. 
even  suggested  in  any  of  the  pleadings  (iled  in  the  niMM.'mus  suits.  In 
the  New  \(>\k  ca.se.  (he  I  )e|)art  inent  (d"  .Justice  had  alreailv  inter- 
vened. The  original  bill  on  behalf  of  Bailev,  as  ne.xt  friend,  was 
vciihed   by  Carrc.ll  (J.   ^^■all.•r  .lanuaiv  'J'J.   l!>'j:».     »i    is  onlv  of  six 
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pa<;eis,  and  does  not  siij^jrest  fraud.  Sonic  time  in  Aj>ril,  ll>iJ5.  an<l 
before  the  Government  had  intervened  in  the  New  York  ca.'^e,  the 
Department  of  Justice  had  filed,  in  tlie  Ignited  States  court  for  the 
southern  district  of  New  York,  an  answer  to  the  phiintiff's  petition 
in  a  case  of  Jackson  Barnett  v.  Equitable  Trust  Co.  et  al.,  in  which 
it  was  alle^red  that  tliey  ""believed  the  action  taken  by  the  officials  of 
the  Department  of  the  Interior  was  within  the  scope  of  their  au- 
thority,"' havinjj:  reference  to  the  approval  of  the  <:iifts  made  by 
Jackson  Barnett.  This  answer  w^as  signed  by  the  United  States  at- 
torne}'  for  the  southern  district  of  New  York  and  special  assistant  to 
the  Attorney  General.  That  was  not  Mr.  Lacy.  I  do  not  know  who 
it  was:  the  copy  that  we  have  does  not  show  the  sijrnature. 

Mr.  Parmentkr.  Neither  Mr.  Lacy  nor  I  nor  Mr.  Selbv  was  in 
the  picture  at  that  time;  had  not  heard  of  it. 

Commissioner  Burke.  Yes.  Some  time  in  the  fall  of  V.)'2i'>  the  At- 
torney General  filed  a  petition  in  intervention  in  the  New  York  ca.^e. 
This  petition  was  signed  by  John  G.  Sargent,  Attorney  (ireneral  of 
the  United  States,  by  B.  M.  Parmenter,  Assistant  Attorney  General, 
Nat  M.  Lacy,  special  assistant  to  the  Attorney  General,  and  Emory 
R.  Buckner,  United  States  attorney  for  the  southern  district  of  New 
York. 

Mr.  Patterson.  Let  me  ask  you  a  question.  I  think  we  have  this 
petition  signed  by  John  G.  Sargent, ''  By  B.  M.  Parmenter."  I  think 
the  signature  of  John  G.  Sargent  was  by  Parmenter,  so  that  we  have 
not  three  signatures. 

Commissioner  Burke.  Then  we  have  that  correction.  It  is  a  mere 
technical  correction.  It  was  signed  bv  Emory  R.  Buckner,  United 
States  attorney  for  the  southern  district  of  New  York.  Some  time 
early  in  1926  an  amended  bill  was  filed,  signed  by  the  firm  of  which 
Mr.  Walter  is  a  member,  and  also  by  Hummer  &  Foster,  of  Henryetta. 
Okla. ;  Cochran  &  Ellison  and  McOrory  &  Monk,  of  Okmulgee,  "Okla. 
Shortly  thereafter  there  was  filed  an  amended  petition  of  interven- 
tion by  the  Department  of  Justice,  signed  for  the  Attorney  (ieneral 
by  B.  M.  Parmenter  and  by  Charles  B.  Selby.  The  similarity  of  alle- 
gations between  these  amended  bills  approaches  exactness  to  a  degree 
that  this  circumstance  could  not  have  been  a  coincidence.  Both  in- 
troduced the  elements  of  fraud  for  the  first  time  in  the  litigation. 
In  these  amended  bills  both  the  attorneys  for  the  next  friend  and 
the  attorneys  for  the  Department  of  Justice  also  contend  that  the 
modification  of  the  regulations  by  the  Secretary  of  the  Interior  was 
illegal  because  unauthorized.  Both  the  next  friend  and  the  Depart- 
ment of  Justice  were  then  asserting  the  power  and  authoi-ity  of  the 
local  probate  courts  and  the  guardians  over  that  of  the  Secretary  of 
the  Interior. 

It  was  an  important  question  of  law  and  so  far  as  the  return  of  the 
mt)ney  involved  to  the  next  friend  or  guardian  was  concerned  was  a 
vital  one.  The  impoitance  to  attoi-neys  for  the  next  friend  of  securing 
the  support  of  the  Department  of  Justice  on  this  is  self-evident. 
The  next  friend  was  not  seeking  to  have  the  fund  restored  to  the 
Secretarj-  of  the  Interior  but  to  a  local  guardian  of  Barnett.  They 
were  after  control  of  the  fund.  Theii-  light  to  it  i<"<ted  upon  the 
.soundness  of  this  legal  contention.  These  bills  show  that  at  that  time 
the  attorneys  for  the  next  friend  had  .secured  the  active  support  of 
the  Department  of  Justice  on  what  was  to  them  a  vital  issue.     The 
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record  is  clear  tlial  Messrs.  Parinenter  and  Selby  were  the  attorneys 
in  charo:t'  (jf  the  litij^ation  tor  the  Departnu'nt  of  Justice.  On  tliis 
lejial  phase  tliey  were  making  conunon  cause  witli  the  attorneys  for 
the  next  friend.  The  position  they  were  taking  was  exactly  the  one 
tlie  attorneys  for  the  next  fri»*nd  wanted  them  to  take,  and  these 
attorneys,  or  some  of  them,  then  had  a  contingent  contract  with 
the  alleged  heirs  of  Jiarnett  ujjon  which  they  hoped  to  recover  a 
big  fee.  It  has  since  aj)peareil  these  att«nneys  also  werr  parties  to  a 
contract  with  the  next  friend  ealiing  for  a  large  fee. 

iSciiatoi-  WnKKLKK.   I  di<l  not  (•at<,'h  that. 

Commissioner  Bi uice.  The  attorneys  had  a  ciintract  for  a  large  fee. 
1  think  it  has  been  testified  to — well,  that  was  a  40  per  cent  contract. 
That  contract  with  the  heirs  and  certain  attorneys  was  for  not  less 
than  30  per  cent  nor  more  than  ."jO  of  what  they  juight  receive  from 
the  estate  of  Jackson  liarnett  on  his  death. 

Theii  this  contract  with  the  next  friend  was  for  a  contingent  fee, 
I  think  Mr.  Walter  testified,  of  40  i)er  cent.  That  is  what  1  stated 
here. 

It  has  further  been  establislu'd  in  ihi.s  hearing  that  the  Department 
of  Justice  later  took  a  different  view  of  the  law  in  this  respect  and,  so 
far  as  it  was  concerned,  abandoned  the  position  taken  by  Messrs. 
Parmenter  and  Selby. 

Senator  Wheeler.  When  the  attorney  for  the  Government  filed  the 
suit,  did  he  ask  to  have  the  money  turned  over  to  the  next  friend  or 
to  the  State,  or  ask  to  have  it  returned 

Commissioner  Bdkke.  Returned  to  the  Secretary. 

Senator  Wheelkk.  'J'hey  asked  to  have  it  returned  to  the  Secretary  ( 

Couuni.'^sioner  Burke.  Yes.  As  I  say,  I  did  not  want  to  get  into 
the  Barnett  case,  but  I  know  that  you  are  interested,  as  a  lawyer. 
1  will  state  to  you  that  we  were  endeavoring  to  get  the  Department 
of  Justice  to  intervene  to  defend  the  act  of  the  Interior  Department, 
and  we  asked  them  to  assert  it,  and  then  in  the  event  that  it  was 
found  to  be  illegal,  or  that  it  could  not  be  sustained,  the  money  to  be 
returned  to  the  Secretary  of  the  Interior  as  a  restricted  fund,  mstead 
of  to  the  guardian. 

Senator  Wheeler.  Why  did  you  want  the  Department  of  Justice 
to  intei'vene  to  sustain  the  Interior  Department  ? 

Commissioner  Bfrke.  In  the  belief  that  the  gifts  were  absolutely 
authorized  and  could  be  su.stained  under  the  law;  and  that  in  the 
absence  of  fraud,  the  act  of  the  Secretary  of  the  Interior  in  approv- 
ing them  was  final  and  conclusive;  and  where  a  department  of  the 
Government  is  attacked,  or  the  act  of  a  department  of  the  (iovern- 
ment  is  attacked,  it  is  usual  for  the  Department  of  Justice,  in  the 
absence  of  fraud,  to  repi'esent  the  de|)artment  whose  act  is  being 
assailed.     Do  I  make  that  clear '^ 

Senator  Wheeler.  Yes;  I  think  I  under.stand  it. 

Senator  Pine.  AVhat  was  the  date  of  this,  Mr.  Burke,  in  order  that 
we  may  be  clear  ^ 

Senator  Whkelek.  What  date  did  he  ask  the  Department  of  Justice 
to  intervene'^ 

Senator  Pine.  No;  what  date  wt'i-e  the  pleadings  in  the  New  York 
case  alleging  fraud? 
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Commissioner  Burke.  In  January,  1926;  and  the  Department  of 
Justice  filed  its  amended  intervention  petition  some  time  after; 
perhaps  not  before  March,  but  I  am  not  clear. 

Senator  A\'iiEKLEi{.  When  was  lliat.  with  reference  to  wlicu  Parmen- 
ter  came  into  the  case  ? 

Commissioner  Birke,  Mr.  Parmenter  appears  to  have  signed  the 
original  petition,  as  I  recall,  of  intervention,  in  Xovember.  1925;  is 
that  correct? 

Mr.  P.utMENTKU.  1  came  in  July  21,  1925,  and  I  was  identified  with 
that  case  from  tliat  time  on,  as  so(m  as  I  got  my  hsuid  on  it.  I  did 
not  get  into  it  for  a  little  while. 

Senator  Wheki-ek.  Was  it  after  he  came  in  that  the  cliaige  of  fraud 
was  put  into  the  case. 

Commissioner  Burke.  It  was  after  Mr.  Selby  came  in  that  they 
first  alleged  fraud. 

Senator  Wiieei^.r.  I  would  like  to  get  your  idea  on  this.  Under 
the  circumstances  that  appear  in  this  case,  and  the  Departuient  of 
Justice  having  taken  a  hand  in  the  case  to  set  aside  the  gifts,  then 
should  it  not  have  been  your  position  that  it  was  immaterial  to  you, 
as  an  executive  officer,  as  to  what 

Connnissioner  Burke.  No;  I  do  not  think  so,  Senator,  and  Avhen 
we  get  into  the  Barnett  ease,  I  will  be  very  glad  to  discuss  that  at 
much  length  with  you,  and  it  will  be  a  question  for  j'ou  lawyers  to 
thresh  over. 

Senator  Pine.  But  this  was  long  before  Judge  Hepburn  had  been 
suggested  as  superintendent  of  the  Five  Civilized  Tribes. 

Commissioner  Burke.  Yes. 

Senator  Pine.  So  that  if  I  did  anything  in  the  mattei-.  I  was  not 
influenced  by  a  refusal  to  appoint  Judge  Hepburn  t 

Commissioner  Burke.  That  is  pi'obably  true.  Senator. 

Senator  Wheeler.  Just  let  me  come  back  to  that,  so  that  we  will 
get  it  straight,  because  I  think  it  is  perhaps  important,  in  view  of  the 
fact  that  you  stated,  as  I  recall — and  if  I  am  wrong  you  will  correct 
me  about  it.  As  I  undeistand  frou)  your  statement,  you  charge  that 
Senator  Pine  was  in  a  conspiracy  with  these  men  to  push  this  charge 
of  fraud  against  you,  because  of  your  refusal  to  appoint — what  is 
this  man's  name  t 

Commissioner  Bukke.  Hepburn. 

Senator  Wheeler.  Hepburn:  yes. 

Commissioner  Burke.  I  think  that  will  develop  further  on. 

It  is  clear  from  the  testimony  also  that  when  Selby  learned  that 
this  might  be  done,  he,  and  as  I  recall  it,  attorneys  for  the  next 
friend,  Waltei-  and  Cochran  and  possibly  others,  came  to  AYash- 
ington  and  at  a  night  conference  held  w^th  the  Attorney  General, 
opposed  such  action.  I  think  that'has  been  testified  to,  that  there 
was  such  a  conference. 

As  to  this,  active  cooperation  is  shown  between  the  attorneys  for 
the  next  friend  and  the  attorneys  for  tl\e  Department  of  Justice 
directly  in  charge  of  the  litigation.  The  testimony  of  Mr.  Selby 
shows  that  he  has  never  abandoned  his  view  of  the  law.  and  the  testi- 
mony of  Mr.  Parmenter  is  to  the  effect  that  he  is  in  com|)lete  accord 
with  Mr.  Selbv.  Mr.  Selby  has  stated  here  that  he  was  incensed  at 
Mr.  Barse  and  used  language  he  did  not  care  to  repeat  before  the 
conmiittee.     Mr.  Selbv's  own  testimonv  shows  that  from  that  time 
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at  least,  lie  was  iinfiioiidly  tnwaril  tin-  Indian  Oflice  ami  my.solf. 
probably  because  he  believed  I  may  liave  been  instrumental  in  having 
this  le^ral  question  fully  considered  and  determined  by  the  Depart- 
ment of  Justice  before  a<lvocatin<r  it  in  the  courts.  So  far  as  Mr. 
Parmentei-  and  Mr.  Selby  were  (((ncerned.  they  were  standin«r  tinulv 
for  a  i)rinciple  of  law  which,  if  sustaine*!.  would  aid  the  next  friend, 
and  his  attorneys,  all  but  one  firm  of  which  were  residents  of  the 
same  county  as  Senator  Pine,  in  bringing  the  money  more  directly 
under  their  control. 

Senator  Wiikkij.k.  One  moment.  Would  it  bring  it  under  their 
control^  If  the  CJovernment's  contention  was  sustained,  would  it 
not  bring  it  right  back  into  the  Depaitment  of  the  Interior? 

Commissioner  Bikkk.  No;  the  contention  of  the  guardian  was 

Senator  Wheelek.  Yes ;  the  contention  of  the  guardian  was  to  have 
it  returned  to  the  next  friend,  or  to  be  without  restrictions  from  the 
Government. 

Commissioner  Burke.  Yes. 

Senator  Wheeler.  But  the  contention  of  the  Department  of  Jus- 
tice, as  I  understand  it,  was  that  it  should  be  returned  to  the  Govern- 
ment of  the  United  States,  to  be  held  in  trust  for  the  Indian. 

Conunissioner  Bukke.  But  there  was  a  question  involved  in  the  first 
pleading — and  the  solicitor  will  correct  me  if  I  am  in  error — that 
challenged  the  right  of  the  Secretary  to  approve  any  donations,  these 
or  any  others 

Senator  Wheeler.  Yes. 

Commissioner  Burke.  Except  with  the  approval  of  the  guardian 
and  the  cf)unty  court — and  that  they  were  contending  for — and  that 
the  Secretary  of  the  Interior  did  not  have  a  right  to  amend  the 
regulations  as  they  were  amended  and  finally  promulgated  in  October, 
1922,  as  I  think  the  evidence  already  shows;  and  upon  that  question 
they  had  this  night  or  evening  conference,  or  whenever  it  was;  and 
the  Attorney  General  did  not  accept  their  view  of  the  law,  and  held 
that  the  Secretary  did  have  the  right  to  change  those  regulations. 

Senator  Wheeler.  The  i)oint  I  want  to  make  is  this.  The  que.s- 
tion  I  wanted  to  ask  you  is  this:  Did  or  did  not  the  Department  of 
Justice  take  the  position  that  if  the  gift  was  .set  aside,  the  money 
would  be  returned  to  the  Interior  Depaitment? 

Commissioner  Burke.  Yes. 

Senator  Wheeler.  And  the  attorney  for  the  next  fiiend  took  the 
l)osition  that  the  money  should  be  returned  to  the  next  friend? 

Conmiissionei-  Birke.  Yes. 

Senator  Wheeler.  So  that  the  Department  of  Justice  was  m»t  i'«>n- 
tciuding  that  the  money  should  be  in  any  wise  handled  by  these  at- 
toi-neys  who  were  aj)i)earing  foi'  the  next  friend:  is  not  that  i-orrect  ? 

Conunissioner  Bi;rki;.  That  wojild  be  correct  .so  far  as  the  Depait- 
ment of  rl  list  ice  was  concerned;  y<'s. 

Senator  Pine.  And  that  was  the  view  taken  by  the  court  ? 

Senator  Wheeler.  Yes. 

Commissioner  Burke.  The  record  is  also  dear  thai  the  amenvled 
bill  of  tlie  Department  of  Justice  in  the  New  York  case  was  prepared 
and  verified  by  Mr.  Selby  ii>  follows: 

I,  (Jliarle.s  IS.  Selhy,  llrsi  duly  .'<u'<>ni  aiid  upon  my  ellU'ial  eatli,  say  aiul  >iate 
ILat  I  ain  duly  ap|i(iiiMe<l  mid  t|iiaiilied  siieeial  H.<<.sist)inl  lo  I  lie  .\tlitnie.\  Cieitenil 
of   (h(.>   United   States;   Dial    Irnm   dtliciiil    recurds   and   <lat:i    snlindn<  d    ;<>  .iiul 
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examined  by  nu\  as  such  officer,  I  say  that  the  statcnit'iits  tlu'iciii  set  forth  are 
true,  as  I  verily  believe. 

This  bill  so  verified  is,  as  I  think  the  record  shows,  the  identical 
pjeadin<r  refcnod  to  in  a  letter  dated  October  26,  1926,  addressed  to 
Emorv  K-  Buckner.  and  signed  bv  the  Attorney  General. 

That  is  tlie  letter  of  the  Attorney  General,  si<rned  by  John  (i. 
Sarf^ent,  givin<r  liim  certain  instructions  with  reference  to  amending 
the  pleadings. 

Senator  Wheeleh.  Your  letter  has  already  been  put  in  evidence. 
There  is  a  letter  in  substance  to  the  effect  tiiat  they  should  change 
the  pleadings  and  strike  out  the  charge  of  fraud. 

Commissioner  Burke.  Not  in  this  letter.  This  has  reference  to 
changing  the  positi(m  of  the  Government  as  to  the  right  of  the 
Secretary  to  amend  the  regulations. 

Senator  Wheeler.  Yes ;  I  see. 

Mr.  Patterson.  It  contains  both,  but  it  is  the  same  letter  that  is 
already  in  evidence. 

Commissioner  Burke.  I  did  not  recollect. 

I  have  a  copy  of  a  letter  dated  November  17,  1926 — what  purports 
to  be  a  letter — signed  for  the  Attorney  General  by  B.  M.  Parmenter, 
Assistant  Attorney  General,  addressed  to  E.  O.  Patterson.  Solicitor 
for  the  Interior  Department.     This  letter  begins : 

On  November  15,  192G,  you  submitted  to  this  department  the  following 
memorandum  in  writing. 

Senator  La  Follette.  What  is  the  date  of  that  letter  ? 
Commissioner  Burke.  November  17,  1926.     [Reading:] 

Jackson  Barnett  r.  Equitable  Trust  Co.  et  al. 

Hon.  E.  O.  Patterson, 

Solicitor  for  the  InteriO'r  Department, 

Wasliingto^i,  D.  C. 

Sir  :  On  November  10,  1926,  you  submitted  to  this  department  the  following 
memorandum  in  writing : 

"The  attorneys  for  Elmer"  S.  Bailey,  giiardian,  will  actively  argue  that  the 
Secretary  of  tlie  Interior  in  disbursing  moneys  must  in  all  cases  disburse 
through  the  guardian.  This  contention,  if  sustained,  will,  of  itself,  dispose 
of  the  pending  case.  but.  more  iniiK>rtant  still,  would  establisli  a  rule  of  law 
affecting  many  other  cases  from  time  to  time  arising  in  the  Interior  De- 
partment. 

"  The  Attorney  General  has  concluded  that  it  is  not  the  law  that  the  Secre- 
tary of  the  Interior  can  disburse  only  through  the  guardian,  and  that  he  may, 
in  proper  circumstances,  disbur.se  direct  to  tlie  Indian,  or  to  some  other 
agency,  and  that  the  Secretary  had  the  power  to  make  the  amendment  of 
October  7,  1922,  iH'rmitting  disbursements  other  than  through  the  guardian. 

"The  United  States  attorney  has  been  instructed  by  letters  of  October  26 
and  October  22.  copies  of  whicli  were  forwarded  to  the  Secretary,  to  announce 
in  open  court  that  the  Uni.ed  States  no  longer  relies  upon  the  proposition  that 
the  Secretary  of  the  Interior  can  disburse  funds  only  through  the  guardian, 
and  no  longer  contends  that  it  was  not  within  the  power  of  the  Secretary 
to  make  an  amendment  such  as  that  of  October  7.  1922. 

"  It  is  feared  by  the  Secretary  of  the  Interior  that  the  mere  announcement 
by  the  United  States  attorney  of  the  withdrawal  by  the  United  States  of  its 
former  contention  will  not  present  to  the  court  the  position  now  main;ained 
in  this  resiwct  by  both  the  Attorney  General  and  the  Se<'r«'tary  of  the  Interior, 
and  it  is  desired  that  in  addition  to  a  mere  withdrawal  of  its  fonuer  jKtsition  that 
the  United  States  actively  argue  before  the  court  that  it  is  within  the  power 
of  the  Secretary  of  the  Interior  in  a  proiier  case  to  disburse  funds  other 
than  through  the  guardian,  and  it  is  within  the  i)ower  of  the  Secretary  of 
the  Interior  to  make  a  regulation  such  as  that  of  October  7,  1922. 
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"  Inasmuch  as  the  United  States  is  now  n  party  to  the  above  proceedings,  the 
flf<i.sioii  of  the  court  upon  tlic  abovr  iiroposition  will  l)e  bindlnc  upon  the 
IniiHl  States,  and  it  is  not  felt  that  such  (hfision  should  be  inailc  without 
active  presentation  of  the  law  as  it  is  believed  ;o  In-  by  the  Attorney  (ieueral. 

"It  is  not  fflt  that  the  active  nrt^nnient  of  this  proposition  can  in  any 
way  l»e  denlmcntal  to  thf  con'.enilon  of  the  United  States  that  the  gift  In 
<incstion  was  invalid,  inasmuch  as  the  Unite<l  States  no  longer  relies  uiton  that 
I'roiiositiou  as  a  basis  for  its  invalidity." 

The  «iPt  of  this  matter  is  contained  in  ihe  followinj;  stafemenl.  ais  I  uuder- 
siand  it,  that  we  shall  instruct  the  attorneys  in  charge  of  this  case  tliat  they 
sliall  "actively  arj;ue  bi-fore  Ihe  court  that  it  is  within  the  power  of  the 
Secretary  of  the  Inteiinr  in  a  pntper  case  to  disburse  funds  other  than  through 
the  Kuardian.  and  it  is  within  the  power  of  the  Secretar.v  of  the  Interior  to 
jiial<e  a  re^uladon  such  as  thai  of  October  7,  1J(22." 

(Jn  Noveuil)er  IG.  1920,  I  wrote  Emory  II.  Buckner,  Esq.,  Unitetl  Stales 
attorney,  the  following  letter: 

"  Calling  your  alteiiiion  to  the  letters  of  October  22  and  2(J.  it  will  be  observe<l 
that  the  letter  of  October  2(j  was  sifiiied  by  the  Attorney  tJeneral.  The  other  one 
was  submitted  to  him  for  hi.s  approval,  though  he  did  not  actually  sign  it. 
These  letters  express  the  views  of  this  department,  and  I  write  you  at  this  time 
only  to  the  end  that  these  views  may  bo  fully,  freely,  and  fairly  expresse<l  to 
the  court  and  the  court  made  to  understand  what  the  attitude  of  this  di'i)art- 
ment  is.  There  ought  to  be  no  re!«ervations  whatever  in  making  statements  to 
the  court  with  reference  to  these  various  positions,  and  especially  would  I  in- 
vite your  careful  attention  to  the  charge  of  actual  fraud  made  atiainst  Com- 
missioner Burke  and  others.  The  Government  ought  to  know  what  evidence 
it  lias  available,  touching  upon  this  issue*.  It  is  unjust  to  an  official  to  charge 
him  with  personal  fraud  and  let  that  charge  remain  after  we  are  informetl 
what  evidence  we  have  and  it  shall  appear  that  we  have  not  evidence  to  sustain 
such  a  charge. 

"  This  is  not  written  to  in  an.v  sense  limit  or  cb.ange  anything  said  in  the 
letters  of  the  22d  and  the  20th,  but  rather  to  urge  and  make  clear  to  you  that 
it  is  the  ilesire  of  this  department  that  the  views  therein  contained  shall  be  laid 
fairly  and  fully  before  the  court. 

"  Please  regard  this  letter  as  if  it  were  addressed  to  j'ou,  Selby  vV:  Ua'-y. 
because  it  applies  to  each  and  all,  and  to  the  conduct  of  the  ease. 

"Please  give  this  matter  your  earnest  consideration." 

Senator  La  Follette.  That  letter  is  already  in  tlic  record,  is" it  not? 

Senator  Wheei.eh.  Yes. 

Mr.  Burke  (c(jntiniiin<r  reading)  : 

"  I  regret  to  say  that  I  can  not  bring  mys<'lf  to  the  point  where  I  deem  it 
proi)er  to  instruct  the  attorneys  in  charge  of  the  trial  of  this  ca.se  to  formally 
enter  ujKin  an  argument  in  the  case  that  is  based  uiM)n  no  facts  in  evidence 
and  upon  issues  not  rai.sed  by  the  pleadings.  It  has  Iwhmi  the  position  of  the 
Department  of  .Justice  consistently  throughout  the  progress  of  this  case  to 
insist  and  maintain  that  under  the  facts  in  this  case  the  funds  distributed 
should  be  returned  to  the  Interior  Department,  and  that  they  shouhl  not  go 
to  the  guardian.  Bailey. 

"  It  is  my  opinion  that  the  case  now  on  trial  should  be  tried  uimhi  the  issues 
framed  by  the  ideadings  :ind  the  evidence  that  shall  be  adduce<l  at  the  trial, 
and  that  extraneous  issues  based  upon  fads  assumed  to  i-xist  or  that  might 
exist,  but  that  are  not  involved  in  this  case,  should  in  the  interest  of  sim- 
piilied  and  orderly  procedure  b(>  eliminated  from  consideraiion.  and  tb.at  the 
atIorne.>s  for  Ihe  (JoveriimenI  slmuld  aid  the  (oiirt  in  bringing  about  this 
desired  end. 

"  llesiM-ctfidly. 

"For  tlie  Attoiney  <;ener:il. 

"  it.    .M.    I'.MtMKN TKIl. 

"Attttinliint  Atftnnt  1/  (/•inxi/." 

riic  ("ii.MR.M.w.  Wild  Nvrotc  tlint  loiter? 

('oniiiiissioner  liiitKi:.  Tliis  letter  was  wi-it(eii  to  Solicitor  Patter- 
siJii  ami  i.s  si<riieii  hy  (he  .Vttoniey  (ieiieiiil.  "  hy  l\.  .M.  Paniunter.'' 
I.s  that  correct? 

Mr.  Patterson.  1  <!(»  not  know.     Let  ine  see. 
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Commissioner  Burke.  That  i^s  tlie  way  il  looks. 

Mr.  Paitehson  (after  examining  Jetter).  Yes. 

Commissioner  ]iuRKE.  It  lias  already  appeared  in  this  hearing 
from  the  testimony  of  Charles  B.  Selby  that  he  had,  prior  to  the 
time  he  verified  said  jjctition,  been  en<j;a»z;ed  in  the  inve.stio;ation  of 
mattv'rs  and  thinjjjs  conneeled  with  the  transactions  of  Jackson  Bar- 
nett,  and  was  familiar  witli  them;  that  as  special  assistant  to  the 
Attorney  General  lie  had  been  assi<^ned  to  conduct  the  Barnetl  liti- 
gation pending  in  the  courts;  that  notwithstanding  his  .sworn  verifi- 
cation to  tliis  pleadin<^,  he  was  present  in  court  when  the  same  was 
amended,  by  one  of  his  cocounsel,  in  the  following  terms,  and  that 
no  protest  was  ever  made  by  him  against  such  action  to  his  superior 
officers.  Then  came  that  statement  that  he  says.  T  think,  came  to  his 
notice,  that  has  already  been  put  in  the  record,  the  statement  made 
to  the  court  by  ^Ir.  Crawford.    That  statement  was  as  follows: 

Mr.  Cbawfoki).  I  cle>«ii'o  to  withdraw  on  belialt'  of  tlio  iiitervHiiint?  petit iimcr, 
the  United  States,  each  and  every  allegiilioii  of  the  amended  petition  of  inter- 
vention wherein"~it  is  alleired  in  sulistauee  or  in  efft'et  that  the  then  Seeretary 
of  the  Interior.  Albert  B.  Fall,  and  the  then  Commissioner  of  Indian  Affairs, 
Charles  H.  Burke,  willfully  and  knowingly  cooiHM-ated  with  Anna  Laura  Lowe. 
Hiirold  C.  McCiUKin.  A.  J.  Ward,  and  :M.  L.  Mott  in  \\\i'  ae:-oni])lishinent  and 
consummation  of  their  plan,  design,  scheme,  and  conspivat-y  to  <lefrand  .Ia<  kson 
Barnelt  and  the  United  St.-ites;  and  eath  ;iii(l  every  allegation  in  the  said 
amended  iK>tition  that  the  said  Secretary  of  tlie  Interior.  Albert  B.  Fall.  :ind  the 
said  Assistant  Secretary.  F.  M.  Goodwin,  and  the  said  Commissioner  of  Indian 
Affairs.  Charles  II.  Burke,  in  promulgating  the  said  amendment  to  regulation 
No.  24,  and  in  granting  the  pietendcMl  request  of  the  said  .lackson  Barnett  to 
make  his  jiretended  gifts,  and  in  participating  in  the  assigiunent  of  Liberty 
bonds  of  the  said  .Jackson  Barnett,  all  as  appears  more  fully  in  the  siud 
amended  i>etition  of  intervention,  did  so  with  the  fraudulent  and  illeg:il  pur- 
pose of  aidinir,  altetting,  and  assisting  the  said  Anna  Laura  Lowe.  Harold  C. 
McGugin.  A.  .1.  Ward,  .-ind  M.  L.  Mott  in  the  accomplishment  and  consununalion 
of  the  said  i)lan.  design,  scheme,  and  con.spiracy  to  defraud  .lackson  Barnett 
and  the  United  States. 

I  also  just  want  to  make  another  amendment  respe<*ting  the  legal  aspect 
of  the  case,  which  I  think  in  our  view  of  the  thing  is  really  immaterial.  I 
have  alleged  in  our  amended  i>etition  the  illegality  of  the  amendment  to  the 
regulations  adopted  t)n  October  7,  1922,  which  gave  to  the  Secretary  in  such 
case  as  he  deemed  advisable  the  authority  to  make  payments  directly  to  rhe 
incompetent  Indian  or  the  minor  Indian  or  to  any  other  per.son  to  whom  ha 
might  think  it  advisable. 

We  believe  that  the  defendants'  position  is  that  after  a  careful  consideration 
of  the  matter  that  that  is  a  valid  exercise  of  the  power  vested  in  the  Secret.iry, 
and  we  wish  to  withdraw  the  allegations  respecting  those  iri-egularities.  and 
I  would  like  to  do  it  in  the  following  form : 

We  wish  to  amend  the  amended  petition  of  intervention  by  withdrawing  all 
of  those  allegations  therein  contained  wherein  it  is  alleged  in  substance  or 
in  effect  that  the  amendment  to  regulation  No.  24,  promulgated  by  the  Secre- 
tary of  the  Interior,  under  acts  of  Congress  approved  April  24,  llton.  May 
27,  190S,  and  February  14,  1020,  which  .said  amendment  was  made  and  prf>- 
mulgated  on  the  7th  day  of  October,  1022,  was  wholly  void  and  without  force 
and  effect  in  that  the  same  was  not  oidy  not  authorized  by  any  act  of  Congress, 
but  was  contrary  to  the  provisions  and  to  the  purpose  and  intent  thereof, 
and  that  the  making  of  such  amendment  was  an  unwarranted,  unlawful,  and 
arbitrary  act  and  an  abuse  of  the  limited  discretionary  ixiwers  conferred  upoa 
the  Secretary  of  the  Interior  by  Congress  and  in  excess  of  his  ixiwer  and 
authority  to  make. 

Now.  your  honor,  I  will  conclude  by  saying  that  in  our  view  of  the  law 
there  was  no  power  on  the  part  of  the  Secretary  of  the  Interior  to  ratify  this 
gift :  and  there  was  particularly  no  power  on  the  part  of  the  Secretary  of 
the  Interior  to  make  it. 
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We  submit  that  the  only  iK>\vi'r  the  Secretary  of  the  Interior  had  in  the 
premises  w:is  in  the  administration  of  this  fund  for  the  use  and  iH'iiefit  of 
Jaclvson  Harnett.  We  cont«'nd  tliat  the  use  and  U'lieflt  of  Jaekson  Itamt'tt 
means  the  use  and  benefit,  just  what  I  hav»'  sai<l.  tJie  ixMuniary  In-neflt  to 
Jackson  RartH'tt :  and  tlint  undt^r  no  stretch  of  the  im:i;.'lnation  ran  tliis  trans- 
action be  possibly  brouRht  within  that  scojx'. 

Mr.  RoGEKS.  Mr.  ("rawford,  will  you  furnish  us  with  a  copy  of  that  with- 
drawal? 

Mr.  CuAWFORD.  Yes.     I  think  tliat  will  he  sufficient. 

The  CouBT.  All  right;  the  petition  will  be  deemed  to  be  amended  us  In  the 
manner  sujr?reste<]  by  counsel  lor  the  Government. 

Unless  Mr.  Parmenter  and  Mr.  Selhv,  who  prepared  this  plead- 
ing, knew  or  believed  the  allegations  of  fraud  on  my  part  or  on  tlie 
part  of  other  officials  of  the  Indian  Office  were  true  and  could  be  sus- 
tained by  evidence  on  the  trial,  only  one  inference  is  possible,  and 
that  is  they  were  inserted  merely  to  discredit  me  and  any  others  at 
whom  they  were  aimed,  and  to  lend  such  assistance  as  miglit  follow, 
to  the  attorneys  for  the  next  friend.  That  they  did  not  believe  they 
had  evidence  to  sustain  them  is  clear  from  the  fact  tliat  they  were 
withdrawn,  when  the  responsibility  for  the  proof  was  put  upon 
them  by  the  in.structions  of  the  Attorney  General.  A  like  course 
was  followed  in  other  suits  in  which  the  next  friend  appeared  as 
plaintiff  and  in  which  the  Department  of  Justice,  acting  tlirougli 
Mr.  Selby  and  Mr,  Parmenter,  intervened.  In  the  Riggs  liank  case 
the  court  declined  to  permit  the  filing  of  one  such  amended  bill, 
verified  by  Mr.  Parmenter.  on  the  ground,  among  others,  that  it  con- 
tained scandalous  and  impertinent  matter.  In  this  bill  it  was  al- 
leged that  the  intervenor  was  unable  to  aver  that  I  cooperated  in  the 
transactions  mentioned  with  a  fraudulent  puri)o^e  or  design. 

As  late  as  April  11,  1928,  four  otlier  bills  were  prepared  and  later 
filed  in  the  Federal  courts  of  California,  Kansas,  Oklahoma,  and  the 
District  of  Columbia,  by  Mr.  Parmenter  or  Mr.  Selby,  which  bills 
Mr.  Parmenter  stated  he  prepared.  These  covered  about  IT)!)  paires 
each  and  set  forth  in  great  detail  the  matters  contained  in  the  New 
York  bill  and  this  was  verified  more  than  a  year  after  the  charges 
of  fraud  had  been  withdrawn  in  open  court.  That  in  two  of  the 
suits  in  which  such  bills  were  filed,  to  wit,  against  M.  L.  Mott  aiul 
Harold  C.  McGugin,  the  bills  were  dismissed  because  in  the  150  pages 
of  pleading,  two  different  Federal  judges  held  they  did  not  state  a 
cause  of  action  becau.se  they  did  not  charge  fraud.  From  neither  of 
these  decisions  was  an  ajipeal  taken,  but  Mr.  Selby  luis  testified  they 
were  amended  in  the  late  summer  or  early  fall  of  1S>1JS,  to  allege  a 
commission  by  others  of  a  fraud  upon  and  not  by  me  or  any  other 
public  oflicer.  These  amendments  were  made  after  the  postjione- 
ment  of  the  grand  jury.  The  testimony  is  clear  that  the  only  limita- 
tion placed  upon  the  attorneys  in  charge  of  these  cases  with  respcft 
to  allegations  of  fraud  were  that  they  should  not  l>e  made  until  the 
testimony  to  supi)oit  them  had  b(M>n  submitted  to  the  Solicitor  (Jen- 
eral.  Ilpon  he  record  as  it  stands,  the  only  coiuhisioii  is  the  evidence 
sufficient  to  prove  such  chaig«'s  in  a  ci\  il  suit  was  not  at  hand. 

The  record  is  also  clear  that  all  this  took  place  long  after  the  tele- 
gram was  .sent  by  Mr.  Parmenter  to  Mr.  Selby.  directing  him  to 
prepare  for  a  giand-jniv  iincstigation.  This  telegram  reads  as 
follows : 
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BMP     207()y5  BMP  :  MMh 

Washincton,  I).  C,  Mai/  26,  i.O^S. 
Charles  B.  Selby, 

Special  Assistant  to  Attorney  Gnirral, 

Oklahoma  Citi/,  Okla.: 
As  oxp<»(liti()usly  as  possible  prepare  for  grand-jury  investiuation  Burnett  case. 
Muskogei'.  and  getting  possession  of  Jackson  Bai-nett  in  Federal  court  at  Los 
Angeles  with  other  pendente  relief  as  pr()vi<led  for  in  i)raj'er  of  complaint  tiled 
there.  Your  attention  to  Los  Angeles  i)ureau  investigation  report  referring  to 
UnittHl  States  Commissioner  Head's  statement.  Write  so  nearly  as  you  have 
it  in  mind  outline  of  plan  of  procedure  and  what  assistance  you  need. 

Tiie  initials  in  the  upper  ri<rht  and  left  hand  corners  of  this  tele- 
<,'ram  "  BMP  "  are  those  of  B.  M.  Parmenter. 

Both  Mr.  Selby  and  Mr.  Parmenter  have  testified  here  that  they 
believed  at  the  time  arran<^ements  had  been  made  for  the  special 
grand  iiiry ;  that  tlie  facts  then  know  to  them  warranted  the  presenta- 
tion ot  them  with  a  view  to  .securing  my  indictment.  They  were  in 
pos.session  of  the  same  facts  at  the  time  the  four  bills  of  150  pagers 
each  were  prepared,  but  no  charge  of  fraud  was  made  in  those  bills. 

Senator  Wheelek.  I  think  the  testimony  will  show  also — and  if 
I  am  wrong  about  this  you  may  correct  me — that  they  were  told 

Commissioner  Bukke.  No;  that  is  afterwards  and  after  the  grand 
jury  proceeding  had  been  i)ostponed.  When  it  was  suggested  that 
they  had  not  alleged  fraud,  they  asked  leave  to  file,  after  the  dis- 
missal of  those  two  cases 

Senator  Wheelek.  My  recollection  was  it  was  before  that. 

Mr.  Parmenter.  The  written  statement  put  in  here  by  Solicitor 
General  Mitchell  shows  I  have  been  under  that  limitation  for  two 
years. 

Senator  Wheeler.  That  was  my  understanding. 

Mr.  Parmenter.  Your  understanding  is  correct. 

Senator  AVheeler.  That  is  what  I  thought. 

Commissioner  Burke.  They  were  in  possession  of  the  same  facts  at 
the  time  the  four  bills  of  150  pages  each  were  prepared,  but  no 
charge  of  fraud  was  made  in  those  bills.  They  are  the  same  facts 
now  being  revicAved  and  considered  by  the  Solicitor  General.  Other 
attorneys  of  the  Department  of  Justice,  who  have  any  familiarity 
with  the  facts,  have  testified  they  did  not  believe  they  would  warrant 
an  indictment. 

As  lawyers  of  ability  in  keeping  with  their  respective  positions, 
they  must  have  known  if  the  facts  would  not  sustain  fraud  in  a  civil 
suit  they  could  not  be  relied  ujxjn  to  obtain  a  convi<'ti()n  in  a  criminal 
one. 

The  eft'ect  of  these  allegations  was  t(t  <li.^cre(lit  and  dotioy  me. 
Great  imblicity  was  given  to  the  suits  and  scandalous  ujutler  in  tiie 
pleadings  furnished  material  for  the  newspapers.  The  effect  of  tlie 
suits  and  others  was  to  prevent  the  administration  by  the  Indian 
Bureau  of  the  restricted  funds  in  its  hands  or  to  compel  the  disburse- 
ment of  them  not  only  by  a  guardian  but  a  giuirdian  suitable  to  the 
next  friend  and  his  .attorneys.  The  object  was  to  prevent  the  pav- 
ment  by  the  Interior  of  any  funds  even  to  meet  personal  needs.  Tfie 
records  of  Mr.  l*armenter's  office  show  that  after  Barnett's  removal  to 
California  a  suit  was  instituted  by  him  against  the  guardian  of  the 
estate  of  Jackson  Barneti,  with  whose  a[)i)(Mniment  I  had  nothing  to 
do.  to  restrain   him    from  disl)ui-sin<r  anv   monev   in   his  hands  for 
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Bainett's  u^c'.  1  am  aclvisfd  die  inulUT  of  briniiin^  this  suit  was  not 
brou<rht  to  the  attention  of  the  Attorney  General  and  was  later  dis- 
missed after  lie  was  informed  of  it  and  of  its  effect. 

I  have  understood  that  the  attorneys  for  the  next  friend  in  the 
New  York  suit,  who  were  anxious  for  a  liberal  allowance  of  fees  by 
the  court,  visited  Washin«rton  siiortly  before  the  matter  was  pre- 
senteil  to  the  court.  Oiie  of  these  attorneys  is  Mr.  C<Khran.  who, 
according;  to  my  information,  has  been  attorney  in  some  of  Senator 
Pine's  matters. 

Senator  Wheixer.  What  proof  have  \  ou  ol  ihai   fan; 

Commissioner  Burke.  I  have  not  anything  but  hearsay.  I  say  I 
understood  that. 

The  record  already  made  shows  that  the  acts  of  both  Parmenter 
and  Selby  operated  to  injure  and  discredit  me  and  assist  attorneys 
for  the  next  friend;  that  in  the  performance  of  their  work,  the  plead- 
ings were  discus.sed  by  tiiem  with  the  Oklahoma  attornevs  of  the  next 
friend  and  that  Senator  Pine  was  consulted  with  and  ailvised  Mr. 
Parmenter  in  all  matters  connected  with  the  Barnett  cases. 

Senator  Wheeler.  You  are  basing  that  up(»n  the  statement  made 
by  Mr.  Parmenter  (• 

Commissioner  Blrke.  Yes;  I  am  basing  tiiat  upon  tlie  .statement 
made  by  Mr.  Parmenter.  Mr.  Parmenter  has  so  testified  here  and 
one  of  the  reasons  for  this  was  his  confidence  in  Senator  Pine  and 
because  the  litigation  was  of  such  a  cliaracter  as  to  worry  and 
trouble  him  to  the  point  where  he  felt  he  had  to  turn  to  some  one 
for  advice  and  encouragement  and  lie  knew  of  Senator  Pine's  interest 
in  it. 

The  testimony  taken  during  tlie  course  of  these  hearings  evidences 
the  animus  of  Senator  Pine  towards  the  Indian  Office  and  the  co- 
operation of  John  Collier  in  seeking  to  destroy  its  effectiveness. 
More  than  100  witnesses  were  called  and  examined  during  the  past 
fall  at  various  points  throughout  the  West.  Senator  Pine  was  one 
of  two  members  of  the  conmiittee  who  heard  the  testimony.  No 
notice  was  given  me  that  such  testimony  would  be  taken  and  no 
opportunity  was  afforded  to  be  present  to  cross  examine  any  of  the 
wntnes.ses  called. 

Senator  Wheeler.  Let  me  ask  you  this:  You  do  not  contend,  do 
you.  Ml'.  Commissioner,  that  Mr.  Pine  was  responsible  for  that  con- 
dition, do  you  ? 

Commissioner  Burke.  No.  I  am  just  >(a(iug  (he  facts  as  they 
appear.  I  think  when  I  get  through  you  will  see  that  1  am  ju.stifieci 
in  what  I  say. 

The  testimony  in  many  instances  shows  on  its  face  that  the  wit- 
nesses had  been  selected  in  advance  of  the  time  they  were  called; 
that  njost  of  said  witnesses  were  known  by  the  j)ersons  who  S(>ciired 
llieir  attendance  to  be  jn-ejudiced  against  the  Indian  Office;  that 
the  testimony  «»f  some  of  the  witnesses  affords  its  own  proof  that 
they  had  been  (•oIl^llIted  or  coached.,  and  that  tlie  persons  who  pro- 
thiced  them  had  knowUMJgi'  of  their  bias.  1  am  ailvised  that  Mr. 
(ilavis.  as  the  attornev  for  tin-  connnittee,  preceded  the  membi-rs  of 
it  who  conducted  the  liearings  in  an  extended  visit  to  the  West  and 
that  John  Collier  accomi)anied  him.  at  h'ast  i)art  of  the  time,  and 
that  man\'  of  the  witnesses  caMed  Collier  Uiiew  would  irive  t(>stimonv 
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/lamaging  to  the  reputation  of  the  Indian  Bureau  antl  myself.  I  am 
further  advised  that  Collier  was  present  and  sat  with  the  members 
of  the  committee  at  some  or  all  of  the  hearin<j:s,  with  the  consent  and 
approval  of  Senator  Pine :  that  befoie  any  of  this  testimony  so  taken 
had  been  considered  by  this  subcommittee,  it  was  made  available 
for  the  use  of  John  Collier,  who  over  his  signature  prepared  and 
published  an  article  entitled  ''  Senators  and  Indians  "  and  based  upon 
such  testimony,  wiiicli  article  was  intended  to  discredit  and  destroy 
the  efliciency  of  the  Indian  Bureau  and  my  own  reputation  and 
which,  if  believed,  could  have  no  other  effect.  Most  of  the  testimony 
so  taken  and  upon  which  this  article  is  largely  based  is  untrue  in 
fact,  and  other  parts  of  it,  if  true  in  any  particular,  would  upon 
explanation  or  development  be  rendered  of  little  or  no  value  so  far 
as  establishing  a  fact  detrimental  to  either  the  Indian  Service  or 
myself  are  concerned.  The  efforts  of  Collier  in  this  regard  could 
not  have  been,  and  were  not.  in  my  opinion,  unknown  to  Senator 
Pine. 

Senator  Pine.  When  you  say  that  Mr.  Collier  sat  with  the  com- 
mittee, just  what  do  you  mean?  Sitting  at  the  table  or  in  the  same 
room  ? 

Commissioner  Burke.  I  have  information  he  sat  with  the  com- 
mittee and  was  in  consultation  with  them.  I  am  only  speaking,  as  I 
say,  from  information.    I  was  not  there. 

Mr.  CoLiJER.  May  I  ask  whethei-  the  commissioner  asserts  in  his 
words.  "  The  testimony  was  made  available  in  advance  to  Mr. 
Collier  "— — 

Commissioner  Burke.  I  do  not  mean  it  was  available  to  Mr.  Col- 
lier more  than  to  anyone  else.  The  hearings  were  public,  I  presume. 
It  seemed  to  me  it  was  rather  premature  to  have  sensational  articles 
published  concerning  an  investigation  that  was  in  progress,  with 
reference  to  the  developments,  before  the  hearings  were  concluded. 
I  thought  Mr.  Collier  showed  a  very  undue  anxiety  to  get 

Senator  La  Follette.  According  to  that  theory,  we  would  have  to 
exclude  all  of  the  newspaper  men  from  this  hearing  or  any  other 
public  hearing.  I  can  not  see  how  you  can  charge  the  committee  is 
responsible  in  any  way  for  what  anyone  whites  as  a  result  of  a  public 
hearing,  or  any  member  of  it. 

Commissioner  Bi  rke.  I  am  simply  citing  this  to  show  Mr.  Collier 
was  antagonistic  and  was  desirous  of  being  destructive  in  his 
publicity. 

Senator  Wheeler.  Let  me  ask  you  this:  Have  you  any  evidence  at 
all  to  show  that  Senator  Pine,  for  instance,  and  John  Collier,  con- 
spired in  any  way  for  the  purpose  of  and  with  the  intention  of 
ruining  you  ? 

Commissioner  Bi  kkk.  No,  sir;  and  I  did  not  allege  it. 

Senator  AViieei.er.  But  you  did.  Did  you  not  make  that  specific 
statement  i 

Commissioner  Bi  rke.  I  think  you  are  mistaken.  The  charge,  of 
course,  will  show  for  itself. 

Senator  Wheei.ek.  My  recollection  of  your  statement  was — per- 
haps I  may  be  wrong,  but  if  I  am  wrong  you  will  correct  me — tiiat 
Parmenter  and  Senator  Pine  and  Selby — - 
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Commissioner  Bikke.  No:  1  think  you  aw  mistaken.  I  do  not 
iliink  tliere  is  any  charge  of  conspiracy  either  u<rainst  Selby  or 
Parmenter. 

Senator  Wheeler.  Let  us  see  about  tliat.     [Reading:] 

Cotninissioiier  liUHKEi  Keferrinp  to  the  testliiK'ny  brought  out  Ijofore  the 
conimittif?  this  inorniiijr,  I.  Chiirles  II.  Hurke,  Cimimis.sioner  nf  Iiidiun  AlTalrs, 
charfre  n  conspiracy  on  the  part  of  Senator  W.  li.  Pine,  of  Oklahoma,  to  destroy 
me  because  James  Hepburn,  a  certain  Oklalionui  i>olitieian,  was  not  ui»iM>inted 
Superintendent  fur  the  Five  Civilized  Tril)t<.  Scnat(»r  Pine  is  usinn  liis  i>«jlitical 
appointet'.s  now  in  tlic  Department  of  Justice,  namely,  Selby  and  I'armenter,  to 
aid  him  in  carrying'  out  this  dastardly  conspiracy;  and  Senator  Pine  is  cooperat- 
inj;  with  John  Collier,  a  notorious  Indian  agitator,  who  is  actively  eii^ged  In  a 
campaign  tryin;^  to  destroy  me  and  the  Indian  Service. 

Commissioner  Bukke.  Have  you  not  left  out  the  wonls  "in  my 
opinion  "? 

Senator  Wheeler.  No. 

Commissioner  Bi'Rke.  Well,  they  shouhl  he  in  there. 

Senator  Wheeler.  I  am  readnio;  what  tliey  have  handed  me. 

Commissioner  Burke.  They  have  handed  you  an  incorrect  copy. 
I  said,  "  In  my  opinion." 

Senator  Pine.  Do  you  want  tlie  committee  to  infer,  Mr.  Burke, 
that  I  discussed  the  matter  with  the  witnes.ses  before  they  appeared 
Ijefore  the  committee  i 

Commissioner  Bi  hke.  No.  sir. 

Senator  Pine.  Or  that  I  cooijeiated  with  John  Collier  in  securing 
these  witnes.ses  in  any  way? 

Commissioner  Burke.  I  have  not  so  stated. 

Senator  Pine.  Do  you  want  the  committee  to  infer  that  I  knew  the 
i\ames  of  the  witnesses  who  were  to  appear  before  that  committee 
before  they  appeared  before  the  conmiittee? 

Commissioner  Burke.  I  liad  no  such  intention. 

Senator  Pine.  I  think  your  statement  is  susceptible  of  that  inter- 
pretation. 

Senator  AVheeler.  Well,  I  think  the  statement  carries  with  it  the 
inference  that  Senator  Pine.  Mr.  Selby.  and  Mr.  Parmenter  were  in 
a  conspiracy  to  carry  out  a  dastardly  conspiracy. 

Conmiissioner  Burke.  I  think  I  stated,  in  referring  to  both  Par- 
menter and  Selby.  they  un(()n.sciously  or  otherwi.se  might  be  doing  it. 

Senator  Wheeler.  No. 

Conuuissioner  Birke.  1  am  speaking  of  my  statement  prelimi- 
nary to  that  back  in  the  record.  I  did  not  charge  them  with  any 
consjjiracy  in  that  particular  charge. 

Senator  Wheeler.  Oh.  yes. 

Commissioner  Burke.  Well,  that  is  a  question  for  you  hiwyei-s  to 
argue  about, 

Senatoi'  Pine,  AVell,  can  one  Ik'  in  a  conspiracy  all  by  him.solf  ? 

Commi.ssioner  Burke.  Well,  T  explained  that  this  is  a  political 
conspiracy. 

Senator  Wheeler,  Whether  it  is  a  i)olitical  conspiracy  or  any- 
thing el.se,  if  the  statement  is  true  it  could  be  a  criminal  conspiracy 
on  tiie  pait  of  Senator  I'iiic  and  these  attoineys,  if  the  .statement  you 
made  was  correct. 

Mr.  Selhy.  Mr.  Chairman  and  gentlemen  of  the  c()mmittt>e:  In 
view  of  this  recent  (Iev<'lo|)nient.  I  want  to  ask-  now.  to  be  I'lear.  does 
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the  commissioner  charjjje  that  I  was  a  party  to  any  conspiracy  with 
anybody  with  reference  to  these  Indian  attairs?  I  want  now  to  be 
clearly  informed  by  Commissioner  Burke  himself.  I  want  it  in  the 
recorei. 

The  Chairman.  Do  you  care  to  answer  that  at  this  time,  Mr. 
Commissioner  ? 

Mr.  Selby.  Does  he  charge  that  I  am,  or  does  he  intend  to  charge 
that? 

Senator  Wiieelek.  I  assumed  that  he  did. 

Mr.  Selby.  That  is  the  construction  to  be  placed  upon  the  instru- 
ment which  he  dictated  into  the  record.  In  view  of  his  statement, 
I  want  him  to  state  to  this  connnittec — and  I  have  a  right  to  ask  it — 
does  he  now  contend  I  was  a  party  to  any  combination  in  the  nature 
of  a  consi)iracy  with  Senator  Pine,  Mr.  Parmenter,  or  any  other 
person  in  the  world? 

Commissioner  Burke.  Not  what  you  would  construe  as  being  a 
criminal  conspiracy. 

Mr.  Selby.  You  say  not  what  you  would  construe  as  a  criminal 
conspiracy.    What  kind  of  a  conspiracy  would  you  say? 

Commissioner  Burke.  A  conspiracy  where  there  was  a  meeting  of 
the  minds  by  which  they  were  contributing  to  a  connnon  end  or 
something  to  that  effect.    I  do  not  know  what  technical 

Senator  Wheeler.  Here  is  the  stenographer's  report  of  the  matter 
[reading]  : 

Commissioner  Bubke.  Referring  to  the  testimony  brought  out  before  the 
committee  this  morning,  I,  Cliarles  H.  liurke,  Commissioner  of  Indian  Affairs, 
charge  a  conspiracy  on  the  part  of  Senator  W.  B.  Pine,  of  Oklahoma,  to 
destroy  me  because  James  Hepburn,  a  certain  Oklahoma  ix»litician,  was  not 
appointed  Superintendent  for  the  Five  Civilized  Tribes.  Senator  Pine  is  using 
his  political  appointees  now  in  the  Department  of  Justice,  namely,  Selljy  and 
Parmenter,  to  aid  him  in  carrying  out  this  dastardly  conspiracy  ;  and  Senator 
Pine  is  cooperating  with  John  Collier,  a  notorious  Indian  agitator,  who  is 
actively  engaged  in  a  campaign  trying  to  destroy  me  and  the  Indian  Service. 

Now  let  me  ask  you  this  in  order  to  find  out  what  you  meant  by  it. 
You  feel  certain  Senator  Pine  and  Mr.  Collier  are  in  a  conspiracy 
to  destroy  you — not  the  Indian  Service? 

Commissioner  Burke.  I  believe  Senator  Pine  was  endeavoring  to 
destroy  me  and  that  Collier  has  been  so  doing  for  a  long  time — that 
is,  by  a  campaign  of  propaganda   and  misrepresentation. 

Senator  La  Follette.  As  you  read  that  statement,  it  seems  to 
me 

Commissioner  Burke.  The  words  "  in  my  opinion  "  are  in  the 
statement. 

Senator  Wheeler.  No. 

Commissioner  Burke.  Then,  the  stenographers  have  not  got  it 
correct.     I  happen  to  have  the  orginal. 

Senator  La  Follette.  Well,  the  statement  as  read  by  Senator 
Wheeler  makes  two  charges,  as  I  read  it  and  as  I  lieard  it;  iirst,  that 
Senator  Pine  is  in  a  conspiracy  with  Parmenter  and  Selby  to  destroy 
Commissioner  Burke;  and  second,  that  Senator  Pine  is  coojierating 
with  Mr.  John  Collier  in  contlucting  a  cam})aign  which  has  for  its 
objective  the  destruction  of  Commissioner  Burke  and  the  Indian 
Service. 

Senator  Wheeler.  That  is  correct. 
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Senator  Pine.  Do  you  now  eliarpe,  Mr.  Commissioner,  that  I  am 
in  a  conspiriicy — a  criminal  conspiracy — to  destroy  you? 

Conmiissioncr  Burke.  I  do  not. 

Senator  Wheeler.  Do  you  contend  that  Senator  Pine  is  in  a  con- 
spiracy with  Collier  to  destroy  you  or  the  Indian  Service? 

Commissioner  Burke.  I  have  not  so  .stated.  Senator. 

Senator  Wheeler.  Well,  it  amounts  to  that.  Vou  could  not  put 
any  other  interpretation  on  it. 

Commissioner  Bckke.  I  stated  in  my  opinion  there  was  cooi)era- 
tion.  tiiat  they  were  in  symjiathy  and  both  working  to  bring  about 
the  same  end. 

Senator  Wheeler.  Do  you  think  th:it  Mr.  Collier  wants  to  destroy 
the  Indian  Service? 

Commissioner  Burke.  I  certainly  do. 

Senator  Wheeler.  Do  you  think  Senator  Pine  wants  to  destroy 
the  Indian  Service? 

Commissioner  BtJRKE.  I  do  not. 

Senator  Wheeler.  You  distinguish,  then,  between  him  and  Mr. 
Collier,  between  the  ends  he  is  trying  to  accomplish  and  the  ends 
that  3'ou  think  Senator  Pine  is  trying  to  accomplish? 

Commissitmer  Burke.  Yes,  sir;  I  do. 

Senator  Wheeler.  You  feel  Senator  Pine  is  seeking  to  destroy  you 
as  distinguished  from  the  Indian  Service,  and  that  Collier  is  seeking 
to  destroy  the  Indian  Service  as  well;  is  that  so? 

Commissioner  Burke.  Yes,  sir;  I  think  so. 

Senator  Wheeler.  Now.  what  about  these  two  lawyers,  Par- 
menter  and  Sclby;  is  it  your  idea  they  are  in  a  conspirac}-  with 
Senator  Pine  to  destroy  you? 

Commissioner  Burke.  I  have  not  so  stated  and  I  did  not  intend 
to  so  state. 

Senator  Wheeler.  You  said  Senator  Pine  was  in  a  conspiracy  to 
destroy  you.  Witji  whom  is  he  in  conspiracy,  then,  in  your  judg- 
ment ? 

Commissioner  Burke.  Well,  I  think  there  are  several  minds  that 
were  desirous  of  bringing  about  the  same  end,  and  tliat  there  was 
more  or  less  coojjeration   between   them. 

Senator  La  Follette.  It  seems  that  the  commissioner  is  taking  the 
rule  of  conspiracy  as  employed  in  the  syndicalistic  statutes,  that 
there  is  no  necessity  for  these  conspirators  to  come  together  and 
discuss  the  matter,  but  separated  by  any  amount  of  distance,  there 
may  be,  provided  they  both  think  the  same  thoughts,  a  conspiracy; 
in  other  words,  tliey  have  entered  into  a  conspiracy. 

Commissioner  Burke.  1  would  say  to  the  committee  tliat  the 
statement  which  I  made  was  submitted  to  the  solicitor,  who  is  pres- 
ent, and  if  there  is  going  to  be  a  discussion  as  to  the  legal  questions 
involved  I  would  prefer  that  it  be  discussed  by  him. 

Senator  La  Follf/ite.  May  I  ask,  Mr.  Patterson,  did  you  approve 
the  statement  as  submitted  by  the  commissioner^  He  says  it  was 
submitted  to  you.    Did  you  ajiprove  it? 

Mr.  Patterson.  I  told  him  T  did  not  think  there  was  anything 
rriminal  charged  in  it. 

Senator  La  Foi-lette.  Would  you  mind  telling  us  what  you  think 
that  charge  is?     Mr.  Burke  does  not  seem  to  be  very  definite  about  it. 
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Mr.  Patterson.  So  far  as  Senator  Pine  is  concerned 


Senator  La  Folleite.  He  is  charged  with  being  in  a  conspirac}'; 
is  he  not? 

Mr.  Patterson.  Yes,  sir. 

Senator  La  Follette.  With  whom  ? 

Mr.  Patterson.  With  no  one.  I  do  not  believe  there  is  a  con- 
spiracy charged  against  Senator  Pine. 

Senator  La  Follette.  Well,  read  it.  Do  you  think  that  does  not 
charge  conspiracy? 

Mr.  Patterson.  1  am  inclined  to  agree  with  Senator  Wheeler; 
that  there  would  have  to  be  more  than  just  the  statement  that  Sena- 
tor Pine 

Senator  La  Follette.  That  he  is  in  a  conspiracy? 

Mr.  Patterson.  Yes,  sir.  He  only  meant  there  was  activity  on 
the  part  of  Senat<ir  Pine  to  accomplish  this  end. 

Senator  La  Follette.  Do  you  regard  "  conspiracy  "  and  "  activ- 
ity "  as  synonymous  terms  ? 

Mr.  Patterson.  No;  I  do  not  think  so;  but  that  paragraph  as 
it  stands  now  is  about  all  it  could  moan. 

Senator  La  Follette.  If  you  were  going  to  charge  a  conspiracy, 
how  would  you  phrase  it?    What  would  you  add  to  that? 

Mr.  Patierson.  I  believe  if  I  knew  who  else  was  in  it  I  would 
say  who  was  in  it. 

Senator  La  FoLLf:TTE.  But  assuming  that  you  did  not ;  assuming 
you  did  not  know  who  was  in  it.  how  would  you  further  amplify 
that  statement  in  order  to  make  a  cliarge  of  conspiracy  against  a 
man? 

Mr.  Patterson.  Well,  if  I  did  not  have  anyone  else  in  it,  I  would 
hesitate  to  make  it  with  any  idea  I  would  ever  establish  it. 

Senator  La  Follette.  I  understand  that,  but  that  is  not  the  ques- 
tion I  asked  you.  Assuming  that  you  thouglit  Senator  Pine  was 
in  a  conspiracy  and  you  did  not  know  the  facts,  what  further  words 
would  you  employ  in  charging  such  a  conspiracy,  other  than  those 
that  appear  in  that  first  paragraph? 

Mr.  Patterson.  You  would  have  to  say  "  with  some  persons 
unknown." 

Senator  La  Follette.  You  think  the  phrase  "  with  some  persons 
unknown  "  would  have  to  be  added,  and  that  because  that  phrase  is 
not  there  it  does  not  charge  conspiracy? 

Mr.  Patterson.  I  will  tell  you  how  this  was  submitted  to  me; 
then  you  will  understand  it.  We  did  not  want  to  make  a  libelous 
statement.     It  was  just  before  it  was  given  that  I  saw  this. 

Senator  La  Follette.  Your  advice  was  to  the  effect  you  thought 
it  was  so  worded  it  was  not  actionable? 

Mr.  Patterson.  There  was  nothing  libelous  in  it. 

Senator  Wheeler.  Do  vou  not  think  it  would  be  libel  to  charge  a 
Senator  or  to  charge  anybody  else  with  trying  to  destroy  an  agency 
of  the  Government? 

Mr.  Patterson.  Well,  as  I  understood  it,  I  did  not  think  the  docu- 
ment was. 

Senator  La  Follette.  Would  you  undertake  to  defend  that  in 
court  as  not  being  a  libelous  statement,  if  untrue,  as  a  lawyer? 

Mr.  Patterson.  Yes,  sir;  I  think  I  would  undertake  to  defend  it. 
26465— 29— FT  3 27 
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Senator  La  Follettk.  Piiiliaps  I  should  not  have  asked  an  attor- 
ney if  he  woidd  undertake  to  drft*nd  it.  Wouhl  you  hi'  under  any 
reasonahle  assurance  that  you  wouhl  <:('i  a  verdict  from  a  jury  that 
those  three  para^naphs  were  not  liheh)Us  apiinst  Senator  Pine,  if 
untrue?  I  am  not  a  lawyer  and,  of  course,  my  opinion  would  not 
be  worth  anything;,  but  it  seems  to  me  a.s  a  layman  that  statement,  if 
untrue,  is  libel  per  se. 

Mr.  Paitkhson.  That  is  not  my  opinion  of  it. 

Senator  La  Follkitk.  The  only  thin^'^  T  object  to,  Mr.  Chairman, 
is,  it  seems  to  me  Commissioner  liuike  ma<le  that  statement  ileliber- 
ately  into  the  record;  it  was  not  in  the  heat  of  any  argument  or  dis- 
cussion, and  it  now  appears  he  has  submitted  it  to  couasel,  the  As- 
sistant Solicitor  of  the  Interior  Department,  and  obtaineil  his  ap- 
proval of  it,  or,  at  least,  conferred  with  him  about  it,  and  now  it 
seems  to  me  it  is  a  little  late  for  the  commissioner  to  come  in  here 
and  amend  his  complaint  or  his  chai«res.  It  scenes  to  me  that  they 
should  be  permitted  to  stand  to  sj)eak  for  themselves,  anil  I  for  one 
feel  if  the  commissioner  has  any  evidence  of  the  truth  of  those  state- 
ments tliat  he  should  proceed  to  jjroduce  them. 

Mr.  Patterson.  Let  me  call  your  attention  to  this.  It  says,  "  Re- 
ferring to  the  testimony  brou^rht  out  before  the  committee  this  morn- 
inj^."  You  will  recall  at  the  time  testimony  was  beinjr  taken,  and  at 
the  time  this  was  made  the  testimony  referred  to  was  that  of  Mr. 
Walter. 

Commissioner  Burke.  Mr.  Selby. 

Mr.  Patterson.  Mr.  Selby  was  on  the  stand,  but  Mr.  Walter's  testi- 
mony had  gone  in.  and  the  nature  of  the  testimony  was  this,  and  I  do 
not  believe  you  will  disagree  with  me.  Statements  of  what  was  con- 
tained in  an  extensive  record  in  New  York  and  conclusions  and 
opinions  based  upon  that  record,  not  here  before  the  committee,  were 
being  freely  expressed  and  had  been  expressed  by  Mr.  Walter,  and 
were  being  freely  expressed  by  Mr.  Selby  at  the  time,  and  they  were 
saying  that  the  facts  in  that  record  warranted  the  submission  of  the 
matter  to  a  grand  jury.  I  suggested  at  that  time  to  the  committee 
I  could  not  cross-examine  because  I  had  never  seen  the  record:  I 
did  not  know  wliat  the  opinions  were  based  on.  and  I  did  not  belie\e 
it  was  competent  evidence  of  any  facts.  We  wondered  how  long  that 
was  going  on,  and  I  think  that  is  what  prompted  all  this. 

Senator  La  Folle'ite.  Well,  as  a  solicitor,  after  conferring  with 
Conunissioner  Burke,  do  I  understand  you  to  say  your  objection  to 
the  manner  in  which  certain  evidence  was  taken,  or  the  character  of 
tliat  evidence,  is  given  as  a  justilication  for  a  charge  against  a  |)ublic 
servant  and  a  member  of  this  connnittee  to  the  ell'ect  that  he  i<  in  a 
dastardly  cons|)iracv  ^ 

Mr.  Paitehson.  'riiere  was  not  any  conference.  We  were  right  at 
the  table  when  this  was  read  into  the  record.  I  think  it  was  just 
handed  me  then,  and  I  looked  it  over. 

Senator  La  Foi.LE'rra.  I  understand  now  your  statement  or  your 
exjjlanation  given  as  a  justification  foi-  making  this  cjiar-ie.  I  can 
luiderstand.  and  I  thitik  (he  record  will  show  I  agret'd  with  you  con- 
cerning the  fact,  it  would  be  better  if  the  couuuittee  had  tlu'  record 
rathci-  than  to  \u\\v  some  man's  o|)inioii  a>  to  what  wa<  in  the  fecoi-d; 
but,  as  I  understand  it,  you  are  oll'i'iing  that  as  a  justilii-ation  or  an 
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explanation  as  to  why  this  charjre  was  made  which  had  in  its  major 
aspects  no  rehition  to  the  testimony,  but  was  a  char<j:e  a^rainst  Senator 
Pine  of  a  conspiracy  with  certain  other  ])eopK'.  which  had  for  its 
object  the  destruction  of  Commissioner  Burke  and  the  Indian 
Service  ? 

Mr.  Patterson.  That  is  only  my  opinion. 

Mr.  SEiJiY.  Up  to  that  time  the  testimony  of  Mr.  Walter  and  of 
myself,  I  think,  had  never  referred  to  or  mentioneil  Senator  Pine. 
That  is  my  recollection.  Therefore  there  could  be  no  justification,  so 
far  as  basinj;  a  charjre  upon  the  testimony  which  is  referred  to  as 
havinir  been  previously  taken. 

Senator  Wheelek.  Let  me  ask  you  this.  The  concluding  statement 
is  that  Senator  Pine  ''  is  cooperatin<j:  with  John  Collier,  a  notorious 
Indian  ao^itator,  who  is  actively  en<;an:ed  in  a  campaifjii  tryin<]j  to 
<lestroy  me  and  the  Indian  Service."  Can  you  put  any  other  con- 
struction on  that  exce[)t  that  it  is  the  charging  oi  a  conspiracy  with 
Collier  to  destroy  the  Indian  Service? 

Mr.  Patterson.  Well,  if  you  want  to  give  the  meaning  to  con- 
gpiracy  that  it  was  an  activity  or  cooperation — 

Senator  Wheeler.  If  two  people  are  cooperating  to  destroy  the 
Indian  Service,  that  would  be  a  conspiracy  ? 

Mr.  Patterson.  As  I  have  it,  this  reads  "  that  Senator  Pine^  in  my 
opinion,  is  cooperating  with  John  Collier,  notorious  Indian  agitator. 

Commissioner  Burke.  That  is  the  statement. 

Senator  Wheeler.  What  diiference  does  it  make  whether  it  was 
his  opinion ;  that  would  not  alter  the  charge  in  the  slightest  degree, 
would  it? 

Mr.  Pattt^rson.  No. 

Senator  Wheeler.  That  would  not  alter  the  charge,  by  saying 
"  in  my  opinion." 

Senator  La  Follette.  You  would  not  argue  in  court  there  was 
a  saving  clause  so  far  as  the  libelous  character  of  the  statement, 
if  untrue,  was  concerned? 

Mr.  Patterson.  Not  unless  the  opinion  was  honestly  entertained. 

Senator  Wheeler.  You  do  not  mean  to  say  that  you  could  go  out 
here,  no  matter  how  honestly  you  believed  it,  and  make  a  charge  that 
a  Senator  and  someone  else  were  conspiring  to  destroy  a  branch  of 
the  Government,  and  if  you  were  sued  for  libel  you  could  set  that  up 
as  an  absolute  defense  to  a  damage  suit,  do  you? 

Mr.  Patterson.  Well,  Senator,  we  are  just  arguing  the  law  here;. 

Senator  Wheeler.  I  am  asking  your  opinion.     You  are  a  lawyer- 
Mr.  Patterson.  I  w^ould  hate  to  express  a  flat  opinion  on  it  as 
to  how  I  might 

Senator  Wheeler.  It  might  be  offered  in  mitigation  of  damages, 
but  it  could  not  be  offered  as  a  defense,  could  it? 

(No  response.) 

Senator  Wheeler.  Well,  Mr.  Burke,  let  me  ask  you  this:  Is  it 
not«a  fact  that  you  made  this  statement  to  the  connnittee  in  the 
presence  of  the  newspaper  people  for  the  purpose  of  getting  publicity 
on  it  in  the  newspapers? 

Commissioner  Burke.  Senator,  my  answer  to  that  is  this.  Mr. 
Selby,  a  special  assistant  to  the  Attorney  (ieneral,  at  considerable 
length  was  reviewin*;  what  he  claimed  was  disclosed  in.  tlie  record 
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of  the  case  that  was  tried  in  New  York,  and  he  expressed  the  opinion 
that  that  evidence  wanantiMl  my  indictnu-nt  and  he  thoujiht  I  coiikl 
be  convicted.  In  substance,  that  is  what  he  stated;  and  I  do  not 
mind  sayinjr  to  you  I  was  very  much  incensed  to  have  a  statement  of 
that  kind  jroinji  out  to  the  country  at  hu<re,  which  certainly  re- 
flected upon  my  inte<rrity  and  ray  reputation. 

I  made  that  statement  without  regard  to  publicity:  that  is,  I  did 
not  care  to  be  the  only  one  in  the  picture.  I  thought  somebody  else 
ought  to  come  in  at  that  time. 

Senator  Wheelkr.  Your  view,  of  course,  was  that  if  that  statement 
were  unchallenged  you  wanted  to  have  your  statement  go  out  to 
the  press  and  go  out  to  the  country  at  large  along  with  the  other 
statements? 

Commissioner  Burke.  If  there  was  to  be  publicity,  I  wanted  it  to 
all  go  together. 

Senator  Wheeler.  You  wanted  that  statement  in  for  publicity 
purposes.  Now,  have  you  got  any  evidence  to  the  effect  that  Senator 
Pine  and  John  Collier  were  cooperating  together  for  the  purpose  of 
destroying  the  Indian  Bureau  or  yourself? 

Commissioner  Burke.  Nothing  more  than  to  show  their  relation 
ships;  that  is,  that  Collier  was  traveling  with  the  committee. 

Senator  Wheeler.  Well,  he  was  traveling  with  Senator  Frazier  as 
well.  If  I  had  answered  the  call  of  the  committee,  I  would  probably 
have  been  there  and  he  would  have  been  with  me.  But  have  you  got 
any  evidence?  There  might  have  been  other  new.spaper  men  there, 
but  that  in  and  of  itself  would  not  be  any  evidence  that  he  was  con- 
spiring, would  it,  or  cooperating  with  somebody? 

Commissioner  Burke.  Well,  I  thought  he  was  in  sympathy  with 
the  activities  that  I  thought  were  being  promoted  at  that  time. 

Senator  Whefxer.  Have  you  got  any  evidence  or  any  facts  other 
than  your  OAvn  conclusions  and  opinions  about  the  matter,  or  have 
you  got  any  piece  of  evidence  of  any  kind  at  all  that  you  can  give 
to  the  committee,  which  would  indicate  in  the  slightest  degree  tliey 
were  cooperating  together  for  the  purpo.se  of  destroying  you  or  the 
Indian  Service? 

Commissioner  Burke.  I  would  say  not,  as  to  direct  evidence. 

Senator  Wheeler.  Well,  have  you  got  any  direct  evidence  to  the 
effect  Senator  Pine  was  in  a  dastardly  conspirac}',  or  any  other  kind 
of  conspiracy,  for  the  purpose  of  attempting  to  destroy  you  because 
James  Hepburn,  a  certain  Oklahoma  politician,  was  not  appointed? 

Commissioner  Burke.  Well,  I  would  like  to  submit  what  I  have 
and  let  the  committee  determine  that. 

Senator  Wheei^er.  That  is  what  I  mean.  Have  vou  got  anvthing 
like  that? 

Commissioner  Burke.  I  think  I  have  got  .some  matter  here  tiiat 
will  sustain  that  theory. 

Senator  Wheeler.  That  is  what  we  want  to  hear. 

The  Chairman.  Proceed  with  your  testimony. 

Commi.ssioner  Burke.  In  so  far  as  I  have  been  able  to  e.xamine 
this  testimony,  taken  practically  e.\  i)arte  and  under  circum.stances 
which,  in  my  opinion,  would  not  pei-mit  a  successful  prosecution  for 
perjury,  even  though  the  witness  intentionally  falsilied.  the  only 
ellorts  of  Seu.iloi-  Pine  to  supplement  the  recoid  were  directed  to 
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supplyin*;  some  purported  fact,  opinion  or  conclusion  reflecting  upon 
the  Indian  Bureau  or  myself.  Much  of  this  testimony  is  hearsay, 
opinions,  and  conclusions  of  witnesses  to  whom  the  most  leadinjj;  and 
suggestive  questions  were  put,  even  though  the  character  of  their 
testimony  nuist  have  been  known  in  advance  by  the  persons  who 
desired  tlieir  attendance. 

Senator  Wheeler.  Let  me  interrupt  you,  because  I  was  the  one  that 
was  doing  the  questioning. 

Connuissioner  Burke.  You  were  not  there,  Senator. 

Senator  Wheeler.  What  are  you  talking  about? 

Commissioner  Burke.  The  hearings  that  were  held  back  in  No- 
vember. 

Senator  Pine.  Do  you  claim  that  I  knew  what  these  witnesses 
would  testify  to? 

Commissioner  Burke.  No. 

Senator  Pine.  Read  the  statement  again. 

Commissioner  Burke.  Much  of  this  testimony  is  hearsay,  opinions 
and  conclusions  of  witnesses  to  whom  the  most  leading  and  sug- 
gestive question  were  put,  even  though  the  character  of  their  testi- 
mony must  have  been  known  in  advance  by  the  persons  who  desired 
their  attendance. 

Senatoi-  Wheeler.  You  do  not  mean  to  convey  the  idea  there  that 
the  persons  who  were  asking  the  questions  knew  the  testimony  to 
be  given— that  is.  tliat  members  of  the  committee  knew  the  testimony 
to  be  given. 

Commissioner  Burke.  No,  sir.  The  following  are  offered  as  ex- 
amples only  of  the  efforts  of  Senator  Pine : 

The  witness  George  Hall,  after  relating  some  of  his  grievances, 
was  asked  the  following  question  by  Senator  Pine : 

You  presented  your  wishes  over  and  over  again  and  they  have  been  rejected? 

This  question  was  intended  to  refer  to  objections  made  by  the 
witness  to  the  Indian  Bureau. 

He  asked  the  following  of  the  witness  Harrison  Brown,  whose 
testimony  indicates  he  was  previously  coached : 

Did  the  sheep  herders  run  your  cattle  off  the  range? 

Tlie  anticipated  answer  was  returned  and  the  Senator  continued — 
Claimed  that  your  cattle  had  no  right  out  there? 

The  following  is  also  disclosed : 

Senator  Pine.  But  the  cattle  run  over  and  the  sheep  run  over  just  the  same? 
A. — Yes ;  a  lot  of  sheep  and  cattle. 

Senator  Pink.  They  grazetl  on  your  land  and  the  sheep  herders  ran  your 
cattle  from  the  range? 

He  addressed  this  to  the  witness  Mrs.  Wade  Crawford  : 

You  say  your  property  is  being  dissipated. 

She  answer  "  yes  ".  but  was  not  even  asked  tiie  basis  for  her  con- 
clusion or  to  state  how  it  was  being  dissipated  or  l)y  whom. 

Senator  Wheeliui.  Had  she  previously  made  any  statement  as  to 
how  her  proj)erty  was  being  dissipated  f 

Commissioner  Burke.  I  do  not  think  so.     I  do  not  know. 

Senator  Wheeler.  Have  you  examined  the  record  ? 

Commissioner  Burke.  I  examined  this  record  very  hastily.  We 
did  not  ge  the  record  until  the  2Gth  of  December. 
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In  the  case  of  Charles  A.  Hood,  the  record  discloses  the  witness 
had  stated  they  received  $600  annually  per  capita  and  that  the  cost 
of  administration  of  all  tribal  alfairs  amounted  to  aU)Ut  $135  each. 
[Readin<r  :| 

Senator  Tine.  $6<K)  annuiill}-. 

A.— $000  a  year  ;  yes. 

Senator  Pine.  Ami  it  has  cost  you  abuut  $135  a  year  for  administration? 

A. — Yes. 

Senator  Pine.  That  i.s  on  a  ratio  of  about 

A. — An  »'stiiuat('  of  about  $0,000  valuation ;  that  is,  the  tax  to  Klamath 
County  on  a  ratio  (»f  so  much  in  mills  on  the  total,  amounting  to  Sl.'i").  about 
$0,000  or  $7,000  of  proi)erty. 

{Senator  Pine.  I  ligured  it  on  the  basis  of  your  income. 

A. — I  unch'rstand. 

Senator  Pine.  And  they  charge  you  about  20  per  cent? 

A. — Yes. 

This  method  of  computation  is  .^o  manifestly  unfair  as  to  disclose 
the  purpose  of  it  and  no  comment  is  necessary.  The  per  capita  pay- 
ments and  cost  of  tribal  administration  have  no  relation  whatever  by 
which  percentatre  could  be  determined  in  this  way. 

In  the  case  of  the  witness  D.  W.  Crawford  who  had  a  complaint 
about  leases  the  Senator  asked  this  question : 

Under  the  permission  issued  by  the  superintendent  the  sheep  herders  drive 
the  Indian  stock  from  the  range? 

He  also  sugfrested  to  this  witness  that  one  of  the  purposes  was  to 
make  a  bigger  bureau. 

He  asked,  referring  to  the  tfommi.ssioner,  this  question  of  Lester 
Pummill : 

Did  he  say  how  the  commissioner  had  gotten  into  trouble? 

The  above  are  offered  merely  as  illustrative  of  the  purpose  he  .^^eeks 
to  accomplish  by  these  hearings  and  of  the  means  he  employed  at 
one  only  of  the  hearings  to  accomplish  it.  "When  it  is  remembered  the 
Indian  Office  was  not  represented  nor  afforded  any  oi)[)ortunity  to 
test  the  credibility  of  a  witness  whose  replies  were  secured  by  ques- 
tions of  such  leading  character,  and  when  it  is  apparent  witnesses  had 
been  previously  interviewed  and  probably  were  produced  i)y  persons 
interested  in  securing  damaging  statements  and  that  examination 
might  have  disclo.sed  John  Collier  aided  in  their  production,  and  that 
such  facts  could  hardly  have  escaped  the  notice  of  Senator  Pine,  his 
particijjation  in  the  proceedings  in  the  manner  indicated  can  not  in 
my  opinion  be  construed  in  any  other  light  than  a  studied  attempt  to 
discredit  the  Indian  Service  and  myself. 

While  such  testimony  was  being  taken,  or  about  that  time  and 
ba.sed  thereon,  j)ublicity  was  given  to  it  in  articles  appearing  in  the 
})Ml)lic  jjress  of  Riverside.  Calif..  San  Franci.sco.  Calif..  Portland. 
Oreg..  and  throughout  the  countiy,  and  material  was  supplied  for 
an  editorial  ai)i)earing  in  the  Los  Angeles  Times,  entitled  "A 
National  Disgrace." 

Senatoi-  Pink.  Do  you  know,  .Mr.  Cnniini^sioMer.  that  S\iperintend- 
enf   Arnold  was  present  when  all  these  <|uestions  wen>  a>ked  ? 

ConiiMissif)rier  Bi  hki:.  That  does  not  matter,  whether  he  was  pres- 
ent. 
.    Senator  Pi.nk.   ^'oii  said  there  was  no  notice. 

Coiumissionei-  Ht  ijkk.  There  was  none  w  ht«tsoe\-er  lo  me  or  the 
Indian  Hiireau. 
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Senator  Pine.  Superintendent  Arnold  is  your  representative  in 
that  jurisdiction,  is  he  not? 

Commissioner  Burke.  I  know  nothing  about  Superintendent 
Arnold  having  any  notice  whatsoever.     I  say  we  were  not  notified. 

Senator  Pine.  liut  he  was  present. 

Commissioner  Bi  rke.  This  article  states  that  it  is  based  upon  tes- 
timony so  far  taken  by  the  committee,  and  is  a  vicious  attack  upon  the 
Indian  Service  and  concludes  as  follows: 

The  principal  iustrunient  of  their  oppre.ssion  is  the  United  States  Indian 
Bnroaii.  It  is  now  apparent  tliat  tliis  bureau  was  conceived  in  mistake  and 
is  maintained  in  ignorance  and  IndilTerence.  It  is  time  to  put  it  out  of  exist- 
ence and  to  substitute  for  it  an  enligliteued  and  human  policy. 

December  17,  1928,  request  was  made  by  Senator  Pine  (Congres- 
sional Record  of  that  date.  p.  721)  for  leave  to  print  this  editorial 
and  the  sanie  ai)pears  at  page  784  of  the  Record. 

Senator  Wheeler.  Senator  Pine  did  not  have  anything  to  do  with 
the  writing  of  that  record? 

Conmiissioner  Burke.  No.  In  a  campaign  document  distributed 
to  the  voters  of  Oklahoma  by  the  Jim  Hepburn  for  (xovernor 
Club,  in  aid  of  his  campaign  in  i92C  under  the  title  "  Indian  Affairs," 
the  following  appears : 

I  am  unalteral)I.v  opposed  to  the  administration  of  the  Bureau  of  Indian 
Affairs  by  Commissioner  Burke  and  his  subordinates,  in  denying  the  repeated 
and  insistent  demands  of  prominent  Indians  for  a  thorough  and  impartial 
investigation  of  serious  charges  against  them  of  maladministration  of  Indian 
affairs.  I  believe  that  no  political  party  can  have  tlie  confidence  of  the  peoi)le, 
or  endure,  which  thwarts  or  denies  the  i)eople  a  full,  fair,  and  imi)artial  investi- 
gation of  any  branch,  bureau,  or  department  of  the  State  or  Federal  Government. 

At  that  time  neitlier  myself  nor  any  subordinate  in  the  Indian 
Bureau  was  attempting  to  prevent  a  full  and  fair  investigation  of 
the  Indian  Service.  James  Hepburn  was  then  a  candidate  for 
nomination  for  Governor  of  Oklahoma  and  was  activelv  supported 
by  Senator  Pine.  He  is  the  same  person  who  later  sought  appoint- 
ment to  the  position  of  Superintendent  for  the  Five  Civilized  Tribes 
in  Oklahoma,  and  he  was  i-ecognized  as  the  candidate  of  Senator 
Pine.  Inmiediately  prior  to  May  11,  1928,  the  .several  bills  of  over 
150  pages  each  were  prepared  and  ready  for  filing  in  the  various 
States  where  tlie  Barnett  litigation  was  then  pending,  and  may  have 
been  filed. 

On  or  about  May  11,  1928,  I  am  advised.  Senator  Pine  was  in- 
formed the  President  would  not  appoint  James  Hepburn  for  the 
position.  The  telegram  of  May  26,  1928,  initialed  "  B.  M.  P."  to 
Charles  B.  Selby,  directing  him  to  jjrepare  for  grand  jury  investiga- 
tion of  Barnett  case  followed. 

The  testimony  is  already  in  the  record  given  by  B.  ]\I.  Parmenter 
of  his  close  personal  relations  with  Senator  Pine,'  his  friendship  for 
him  and  that  relying  on  this  he  talked  over  with  him  rei)eatedly  the 
Barnett  case  ami  its  various  phases;  that  while  the  division  over 
which  Mr.  Parmenter  presides  deals  with  civil  suits,  in  this  par- 
ticular case  he  received  authority  to  handle  the  Barnett  case  as  a 
possible  criminal  proceeding  and"  the  matter  was  by  Mr.  Parmenter 
placed  in  the  hands  of  Mr.  Selby. 

It  is  clear  from  the  record  that  uj)  to  this  time  no  direction  had 
ever  been  gi\en  by  the  Attorney  General  or  anyone  to  either  Mr. 
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Paiinenter  or  Mr.  Selby.  limitin<:  (heir  authority  to  allege  fraud  in 
j'liv  of  the  civil  suits  in  (he  event  (hev  as  attorneys  in  char<;e  believed 
they  had  evidence  which  would  sustain  the  char«ze;  that  evidence 
of  fraud  on  the  i)art  of  myself  or  other  officials  of  the  Government 
havin<;  authority  to  act  in  the  transactions  nuide  the  subject  matter 
of  the  civil  suita,  would  have  constituted  a  sufficient  cause  of  action 
in  itself  and  none  of  the  civil  suits  filed  contained  any  sufficient 
char<ros  of  that  nature  and  two  of  these  bills  were  dismissc<l  because 
they  failed  to  state  a  cause  of  action  of  any  kind  and  no  appeals  were 
taken,  but  the  bills  were  amended  to  the  extent  only  that  a  charjie 
was  made  that  a  fraud  had  been  by  others  conmiitted  upon  and  not 
by  the  officers  of  the  (iovernnient,  that  such  amendments  have  l>een 
made  subsequent  to  the  time  the  *rrand  jury  arranged  for  by  Mr. 
Selby  w'as  postponed  and  when  the  said  Selby  and  Parmenter  had 
in  their  possession  every  possible  fact  upon  which  they  expected  to 
procure  an  indictment. 

In  my  opinion  the  record  on  its  face  shows  that  the  only  purpose 
of  the  grand-jury  investigation  was  to,  by  rea.sons  of  the  influence 
of  attorneys  connected  with  the  ])resenta'tion  of  the  matters  to  it, 
secure  an  indictment,  regardless  of  the  fact  that  no  conviction  could 
have  been  had.  It  requires  no  statement  from  me  that  if  an  indict- 
ment could  have  been  forced  through  the  grand  jury,  it  would,  to  say 
the  least,  have  tended  to  destro}^  me  personally  and  have  done  so  as 
Commissioner  of  Indian  Affairs.  This  woidd  have  met  the  desires 
of  James  Hepburn  as  expressed  during  his  campaign  and  those  of 
Senator  Pine  declared  in  the  course  of  this  hearing  and  made  a  part 
of  the  record  already  before  the  committee. 

The  facts  that  I  have  related  are.  in  my  opinion,  established  by  the 
documentary  evidence  which  this  committee  has  already  received  or 
intends  to  procure. 

In  addition  to  this,  I  have  received  information  from  various 
sources  of  statements  made  by  Senator  Pine  which,  if  true,  discloses 
his  animus  and  connection  with  the  activities  which  have  been  per- 
sistently pursued  for  several  years  to  destroy  me  and  the  Indian 
Service. 

During  the  past  summer  I  received  information  from  Doctor  Blair 
that  ho  had  been  told  that  certain  men  had  talked  with  Senator 
Pine 

Senator  La  Follette.  What  Doctor  Blair  is  that? 

Commissioner  Wokk.  An  inspector  in  our  service.  Dr.  Samuel 
Blair.  And  he  then  stated  a  senatorial  committee  would  be  in  Okla- 
homa and  that  he  was  anxious  to  get  all  the  infornuition  possible 
befori!  the  conmiittee  arrived;  that  the  Barnett  case  would  be  gone 
into  fully  and  he  wanted  to  get  everybody  connected  with  it.  par(icu- 
larl}'  the  commissioner,  Mott,  Rogers,  and  House.  He  was  also  told 
that  one  Harwood  Keaton,  who  lives  in  Okmulgee,  had  made  the 
statement  when  Hepburn's  appointment  was  under  consideration: 
"  If  Hepbtirn  did  not  go  over,  Pino  would  never  stop  until  he  got 
Burke."  Doctor  Blaii-  did  not  give  me  the  names  of  the  parties  who 
told  him  this. 

Mr.  Parmenter  h:is  (estilied  thai  lie  owed  his  appointment  to  Sena- 
tor Pine.  'J'he  following  was  published  on  the  front  page  of  the 
Tulsa  World  Juno  14,  1925 : 
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[Tulsa  World,  Tulsa,  Okln..  Sunday  June  14,  1025] 

CooLiDGE  Gives  Axothoi  I'i.ace  to  Oki.aiiomax — Brar  M.  Parmextehi.  of  Law- 
ton.  IS  Appointed  Assistant  Attorney  Generai. — Into  liAKNi-nr's  Case — 
New  Assistant  to  Have  Charge  of  Public  Lands,  Indian  Affairs,  and  Oil 
Matters 

(By  B.  N.  Tlminons) 

Washington.  .luiie  13. — l're.si(lent  Coolidge  to-day  for  the  second  time  in  a 
week  save  an  imixjrtant  official  iH)sition  to  an  Oklalioman. 

ApiMiintnient  of  liert  M.  Parmenter.  of  Lawton.  as  Assi.staiit  Attorney  General 
in  I'harpo  of  public  lands,  Indian  affairs,  and  oil  matters,  was  announced  from 
the  White  House  to-djiy.  Earlier  in  the  week  Winfield  Scott,  of  Enid,  was  made 
head  of  the  Pension  P.ureau. 

The  appointment  of  Pannenter  is  looked  uix>n  here  jus  a  distinct  victor?'  for 
Senator  Pine,  altlunish  Senator  Harreld  also  recommended  him.  After  the  rec- 
ommendation w;is  made  Senatfir  Harreld  departed  for  home,  and  it  was  to  Pine 
that  the  task  of  pilotiiip  the  apixiintment  over  the  snags  fell. 

pine   won    0\'E3l    secretary    WORK 

Senator  Pine  is  al.'JO  cretlited  \\  ith  a  victory  over  Secretary  of  Interior  Work, 
who  is  said  to  have  lieen  anxious  to  bring  about  the  apiK)intment  of  T.  E. 
Wright,  of  New  Hampshire,  who  is  now  Acting  Solif^itor  of  the  Interi(»r  Depart- 
ment.   Back  of  that  there  may  or  may  not  l>e  a  story,  but  this  much  is  known. 

Senator  Pine  believes  that  the  Department  of  .Justice  should  make  a  full 
inquiry  into  the  Jackson  Barnett  case.  Secretary  of  Interior  Work  and  Indian 
Ccmimissioner  Burke  have  thrown  every  obstacle  in  the  way  of  any  test  of  the 
legality  of  the  transfer  of  Barnett's  big  fortune  to  a  white  woman  and  educa- 
tional institutions.  Senator  Harreld  has  not  Ix'cn  able  to  make  up  his  mind 
whether  or  not  he  desires  an  inquiry  into  the  Jackson  Barnett  case. 

And  now  comes  Parmenter,  backed  by  Senator  Pine,  to  defeat  Wright,  backed 
by  Secretary  Work,  for  the  place  in  the  Department  of  Justice  that  would  have 
charge  of  any  investigation  into  the  Jackson  Barnett  case.     *     *     • 

The  article  is  further  extended  in  detailing  matters  connected  with 
Barnett. 

Senator  Pine.  That  was  long  before  James  Hepburn  was  recom- 
mended as  Superintendent  for  the  Five  Civilized  Tribes? 

Commissioner  Bfrice.  It  was  sometime  before. 

Senator  Pixe.  "Who  advised  vou  that  tlie  President  refused  on 
May  11,  1928.  to  appoint  James  Jtlepburn? 

Commissioner  Burke.  My  recollection  is,  I  think  the  Secretary 
told  me.  That  is  m}'  recollection  of  that;  that  the  President  had 
decided  not  to  appoint  Mr.  Hepburn.    I  think  I  had  that  from  him. 

Senator  Pine.  Did  he  say  that  the  President  advised  me  he  would 
not  appoint  Judge  Hepburn? 

Commissioner  Buiuve.  "Well.  I  got  the  impression.  Senator,  he  was 
tellinir  me  of  something  that  transpired  in  a  conference  at  which  he 
was  present  and  you  were  present  and  others.  People  are  usually 
rather  hesitant  to  tell  what  transpires  in  a  conference  with  the  Presi- 
dent, but  that  is  my  understanding. 

Senator  Pine.  I  will  say  ho  did  not  advise  me  at  that  time  that 
he  would  not  appoint  Judge  Hepburn. 

Commissioner  Birke.  All  right.  The  following  appeared  in  the 
press  at  about  the  time  arrangements  were  made,  as  testified  by 
Charles  B.  Selby,  for  the  calling  of  a  special  grand  jury.    [Reading:] 

Jack  Barnett  Probe  Slater  Here  in  July — Criminal  Prosixution  of  Indian 

Aoents  Rumoreh) 

A  grand  jury  to  be  called  .sometime  in  July  will  in  all  probal)ility  probe  the 
actions  of  various  Indian  ofhcials  in  the  office  of  the  sui)erintendent  of  the 
Five  Civilized  Tribes  here,  according  to  a  report  from  Washingtou. 
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The  Jufk.son  Barnett  tnist  aRrefments,  iu  which  thi-  a*:*'*!  Indian  donated 
$r)(K).(KH)  to  Baconc  t'ollt'Ki'  luid  the  sjinic  anidiini  to  his  whitt-  wife,  arc  to  be 
taken  np.  with  criminal  prosecution  the  olijective.  it  is  said.  'I'iie  trust  a_'ree- 
uients  were  .set  asicJe  by  a  New  York  Federal  court,  which  hinteil  at   fraud. 

8ELUY   TO  AHHI8T 

It  is  also  reported  that  Charles  Sell»y,  of  Oklahoma  ('it.\.  a  siK*c-iai  as.si>tant 
to  the  Atlorney  (Jeneral  of  the  rnite<l  Slates,  and  probably  Bert  I'arnienter, 
of  Lawton.  Assistant  Attorney  Cenerai  at  Washinfjton,  will  «'onie  to  Muskogee 
to  aid  Frank  Lee.  district  attorney,  in  the  Government's  presentation  of  evidence 
apainst  the  Indian  officials. 

Mr  Lee  stated  to  clay  that  the  Attorney  (leiieral's  office  had  not  informed 
him  of  the  contemplated  action,  but  that  he  di<l  understand  that  Ai^sistant 
Attorney  General  Sellty  would  \)e  in  Muskopee  in  July,  the  time  a  regular 
grand-jury  calling  is  exix'cted. 

In  briefs  prepared  by  Sellty  and  I'armenter.  which  sought  to  break  the  trust 
agreements  entered  into  ity  Jackson  Barnett.  incompetent  Creek  Indian,  the 
As.sistant  Attorney  (Jenerals  severally  criticized  the  attitudes  of  the  Iiulian 
officiah-.  At  the  time  of  the  i)reparing  of  the  briefs  there  were  fre<iuent  inti- 
mations from  the  Attorney  General's  office,  the  rei)ort  stated,  that  criminal 
proceedings  mi;.'ht  be  invoked  if  the  necessary  evidence  could  be  develoi)ed  to 
show  official  wrong-doing  in  the  office  of  the  Indian  Agency. 

PINK    IS    IB-\TE 

Should  Mr.  Selby  present  evidence  before  the  July  grand  jury,  showing 
misuse  of  governmental  powers  in  the  Indian  agency,  it  is  rumored  there  will 
be  an  out  and  out  fight  between  the  Department  of  Interior  and  the  Department 
of  Justice. 

Senator  W.  B.  Pine  recently  dt-clared  that  the  Barnett  case  seemed  "rotten 
clear  through."  and  that  he  was  going  to  exert  effort  to  bring  out  the  facts, 
.stating  that  if  action  was  not  taken  by  the  Department  of  Justice  he  would  see 
what  he  could  do  through  an  investigation  of  a  Senate  comndttee. 

The  aiticle  discloses  that  Mr.  Lee,  the  United  States  district  at- 
torney, had  not  at  the  time  of  (he  publication  of  this  article,  been 
adviseil  of  the  special  «^rand  jury.  As  this  was  arran<red  for  by 
Mr.  Selby,  by  direction  of  Mr.  Parnienter.  and  the  facts  upon  wliicli 
this  article  is  based  did  not  come  from  Mr.  Lee,  it  is  apparent  tiie 
publicity  must  have  been  fiiven  by  Mr.  Selby. 

In  Harlow's  Weekly  of  June  23,  1928,  as  a  part  of  an  article 
entitled  "A  cross-cut  of  Oklahoma,"  was  the  following:: 

FEDERAL  OEAND  JUBY  TO  MEIET  IN   STATE 

A  Fwleral  grand  jury  has  been  called  to  meet  at  Muskogee  Jul.v  9.  IMoldng 
of  the  facts  of  the  officials  at  the  .superintendency  of  the  Five  Civilized  Tribes  la 
schetluh'd  with  careful  .scrutin.v  of  Jackson  Barnett's  endowment  of  ,<.">(M).tKX) 
to  Ba<rone  College  planned  with  intentions  of  crinunal  prosecuti(Ui  if  such  a 
j'our.sc  is  warranted  by  facts  that  may  be  disdostHl.  This  gift  along  with  the 
gift  (»f  a  similar  sum  to  Barnett's  white  wife  was  set  aside  by  the  Federal  court 
in  New  York  with  a  hint  at  fraud. 

Senator  W.  B.  I'ine  is  one  of  the  chief  movers  behind  thi'  grand  jury  due 
to  ills  aidinosily  louani  llie  present  adndidslration  of  Indian  afTairs  by  the 
Muskogee  agency.  He  recently  declared  that  "the  Barnett  case  .s<MMned  rotten 
clear  through,"  and  that  he  intended  t(»  exert  every  eH'ort  lo  bring  out  the 
facts.  lie  further  made  the  threat  that  if  action  was  not  taken  by  the  Depart- 
meid  of  Justice  he  woidd  see  "what  could  be  done  through  an  investigation  of 
a  Senate  committee"  This  threat  hints  at  what  may  develop  into  an  oin-n 
dash  between  the  Dei»artment  of  Justice  and  the  Interior,  particularly  the 
office  of  the  Commissioner  of  Indi:in  .MTairs.  The  (Joveriuneiit  is  to  l>e  rejtre- 
senled  before  the  grand  jury  by  Frank  li<'e.  I'nited  States  atlorni-y  for  the 
Federal  district  <if  Eastern  (Jklahonia.  Charles  Selby,  «if  Oklaiionni  City,  a  sjMH'ial 
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assistant  to  tlu-  Attornry  (Jciiciiil  of  the  I'liitcd  Stales,  and  Jiossibly  Bert 
Parmenter.  of  Lawton.  Assistant  Altoiney  General,  at  WashinKton.  In  flie 
liriets  tliat  have  been  prepared  from  time  to  time  seelvinj;  to  l)reak  tlie  Harnett 
trust  agreement,  tlie  attitude  of  various  otfieials  in  tlie  Indian  Olliee  lias  been 
seored  and  hints  at  criminal  iiroseeution  at  the  proper  time  have  been  made. 

The  following  appeared  in  the  Tulsa  Daily  World  [reading]  : 

PISE   TO   USE  BURKE   AS   CAMPAIGN   ISSUE — SENATOR,    SEaTKlNG    REEI^CTION,    ATTACKS 

INDIAN   AFFAIRS  CONDUCT 

[Special  World  correspondent] 

Oklahoma  City.  December  29. — Announcing  his  candidacy  for  reelection  to 
the  United  States  Senate  as  a  Republican,  \V.  B.  Pine  launched  a  new  attack 
upon  the  Indian  Bureau  affairs  in  general  and  Commissioner  Burke  in  par- 
ticular. The  Senator  is  still  endeavoring  to  get  his  friend  and  supiM»rter, 
James  Hepburn,  into  the  superintendency  of  the  Five  Tribes  and  is  now  up 
against  a  civil-service  order  taking  the  office  out  of  his  appointive  jurisdiction. 

Senator  Pine  charges  there  is  practically  a  conspiracy  to  continue  the  conduc- 
tion of  Indian  affairs  as  they  now  are  run  and  that  the  running  of  Indian 
affairs  is  very  bad.  The  holding  up  of  Hepburn's  confirmation  was  a  case  in 
point,  be  says. 

The  tribes  are  doomed,  Senator  Pine  thinks,  if  present  practices  continue,  and 
be  iMtints  to  cases  in  various  parts  of  the  Indian  country.  No  new  laws  for 
Indian  protection  are  neiMled.  he  as.serts,  but  wholesale  and  immediate  removals, 
Iteginning  witli  lUirke,  are  neetled.  in  his  opinion.  "  Incompetence,  criminal 
neglect,  and  thievery  "  are  ramiwint.  the  Senator  claims. 

Committees  of  Congress  should  visit  Oklahoma.  Senator  Pine  asserts.  lie 
said  he  was  fin  a  trip  west  and  found  many  abuses  in  the  Indian  Service.  He 
instanced  tme  case  of  neglect  in  the  matter  of  a  childbirth  in  western  Oklahoma. 

In  another  article  published  under  an  Oklahoma  City  date  line  of 
Xovember  29,  19'28.  it  is  stated  Senator  Pine  had  just  returned  to 
Okuiul<ree  after  concluding  hearings  at  Salt  Lake  City,  and  the 
Senator  is  quoted  as  saying : 

AVe  found  conditions  bad.  due  in  great  part  to  inertia  on  the  j)art  of  the 
department  of  Indian  affairs  from  top  to  bottom.  *  *  ♦  Instead  of  becoming 
more  indeix'ndent  tiie  Indians  are  becoming  more  dependent  than  ever.  Their 
children  are  b«'ing  herde<I  together  in  schools  where  they  do  not  have  contact 
witii  white  iXHjple.  In  some  instances  where  the  Indians  are  on  reservations 
far  frimi  white  communities  it  is  difficult  to  obtain  this  contact  with  the  whites 
that  the  Indians  wish  for  their  children. 

The  children  are  kept  crowded  indoors,  contract  tuberculosis,  and  are  then 
sent  back  Imme  without  care  or  any  further  interest. 

Under  a  Riverside.  Calif,  date  line  of  November  24,  Senator  Pine 
is  quoted  as  saying  the  work  of  the  Federal  Indian  Bureau  is  "  very 
inefficient.''  Numerous  press  notices  contained  similar  statements 
accredited  to  Senator  Pine,  based  upon  the  ex  parte  hearings  through- 
out the  West.  I  do  not  recall  liaving  noticed  any  articles  in  which 
Senator  Frazier  was  quoted,  thougli  he  presided  at  the  hearings. 

In  my  judgment,  such  publicity  was  destructive  of  the  Indian  Serv- 
ice. As  the  statements  were  volunteered  or  voluntarily  made,  the 
responsibility  for  tiiem  and  for  their  eft'ect  nni.st  rest  with  the  author. 
I  have  never  heard  of  a  denial  of  any  of  them  by  Senator  Pine. 

In  an  article  which  I  believe  appeared  in  the  Oklahoma  Citv  Times 
December  28.  1928.  the  Senator  is  quoted  as  having  said  : 

Present  governmental  indicy  in  handling  Indian  affairs  leads  toward  thieving 
of  millions  of  dollars  in  Indian  funds  and,  in  numerous  an«l  widespreail  in- 
stances, death  to  these  wards. 

and — 
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IncoinjK'tem-c,  criiiiinnl  iicf;U'<t.  iuu\  tlii«'Vfr.v  can  ni>t  Itc  <haiueil  to  litluT  the 
top  or  bottom  of  the  hurcau  «Miipl«».vot»s.  The  systi-ui  lias  Ihh-oihc  iKTincatwl  with 
bureaucratic  officials  dotenniiUHl  to  dofeat  representative  },'Mveninieiit. 

and  also — 

No  official  visit  has  yet  l»een  paid  to  Oiclahonia,  but  I  :ini  iliuroiiRiily  cun- 
■yiuceii  that  conditions  here  aie  as  bad  :is  found  in  WashinuMon.  Oregon,  and 
California. 

In  the  same  arlic-le,  I  think.  Senator  Pine  is  (|iiote(l.  leferiin;:  to  a 
statement  of  Dr.  Harvens  Emerson,  president  of  the  Indian  Defense 
Society,  of  Avhlch  John  Collier  is  the  secretary  and  the  active  mana<:- 
in<;  director,  that  char<i;ed  Indians  oflicials  with  '*(  alculaled  murder 
•of  the  bodies  and  thievery  of  the  Indian  wards  of  the  Nation"  as 
saying : 

By  calculated  murder  the  uiuversity  man  no  doubt  meant  the  criminal 
negligence  of  officials  in  failing  to  provide  medical  attention  to  the  sick  and  of 
sanitary  conditions  throughout  Indian  sch(M>ls.  If  this  was  his  meaning,  we 
have  numerou.s  authenticated  cases  to  prove  his  assertion. 

It  was  also  stated  in  this  article,  in  substance  at  lea-t.  thai  the 
Senator  charged  the  failure  to  obtain  the  apjiointment  of  .hidge 
James  Hepburn,  of  Okmulgee,  as  Superintemh-nt  foi-  the  Five  Civi- 
lized Tribes  was  a  part  of  the  conspiracy  to  continue  iie-ent  con- 
ditions in  handlin<x  Indian  affairs. 

Mr.  Chairman,  in  conclusion  I  only  want  to  say  tliis.  I  !iave  for  a 
long  time  had  knowledge  of  attempts  being  made  to  injure  and  dis- 
credit me  in  the  eyes  of  the  public;  that  I  felt  the  persons  back  of  the 
effort  cared  little  whether  their  attacks  were  fair  or  foul —  so  long  as 
they  had  any  available  weapon  of  attack  it  would  be  nsed. 

Mr.  Selby.  In  view  of  that  statement  I  feel  we  have  a  right  to 
know  what  facts  are  in  the  mind  of  the  comuiissioner  uj^on  which 
he  bases  that  statement.  This  whole  thing  is  a  mere  matter  of  opinion, 
conjecture,  and  such  as  that.  He  now  makes  a  statement  that  elicits. 
or  refers,  rather,  to  no  facts  to  indicate  a  substantial  basis  for  his 
.statement.    We  think  we  are  entitled  to  know  that. 

Commissioner  Burke.  May  I  continue? 

The  CiiAniMAN.  Continue. 

Conmiissioner  Buijke.  Because  of  the  publicity  giv<'n  the  Harnett 
c-ase  it  affords  a  means.  The  machinery  of  the  Department  of  .Tustice 
with  its  agency  iov  investigation  can  i)e  made  an  instrument  of  op- 
pression when  its  activities  are  directed  by  men  interested  in  the 
accomplishment  of  a  particular  end:  and  in  making  thi>  statement 
I  have  in  mind  only  Me.'^srs.  Parmenter  and  Selby.  With  >ui'h  men 
in  control,  seeking  only  to  discover  things  which  might  i)e  u.^ed  in  tiie 
accom])lishment  of  my  destruction.  I  lune  realized  that  any  evidence 
placed  in  their  hands  could  be  colored  or  moiddeil  to  suit  their  ends. 
My  ])osition  is  no  different  from  that  of  any  other  public  ollicial  or 
any  member  of  this  committee  so  far  as  the  poi^sibility  of  injury  to 
his  good  name  and  ollicial  standing  is  conceiiuMJ  if  such  forces  are 
used  against  him  to  l)ring  about  that  result.  With  this  in  nnnd, 
and  believing  that  there  was  an  ellorl  being  made  for  my  destruction, 
I  was  not  altogether  surprised  to  hear  Mr.  Selby  in  his  testimony 
before  this  conmiittee.  I  heaid  him  particularly  lehite  in  detail  his 
jjersonal  conclusion  as  to  what  the  record  in  the  Ximv  \'ork  case 
ilisclo.sed  and   heard   the  conclusions   which   he  stated   he   personally 
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entertained  to  the  effect  tlial  it  was  his  belief  that  1  should  be  in- 
dicted. I  felt  from  the  very  nature  of  his  testimony  his  eit'ort  was 
intended  to  •j;ive  publicity  to  his  personal  opinion  and  conclusions 
with  respect  to  my  ollicial  acts  and  that  it  was  [)robably  done  with  the 
sanction  or  color  of  sanction  of  Senator  Pine,  1  do  not  believe  that 
the  committee  should  knovvin*i:ly  approve  such  action  or  in  any  way 
become  a  ]iarty  to  accomplishinir  the  pui'pose  I  believe  animated 
Mr.  Selby. 

In  the  face  of  this,  and  believinfr  as  I  do.  could  I  be  expected  to 
sit  quietly  and  supinely  by  without  givin<^  the  committee  my  im- 
pression? Gentlemen  of  the  committee,  it  is  a  serious  matter  to 
assail  the  character  of  any  individual,  regardless  of  his  prominence 
or  long  public  service,  and  you  men  must  appreciate  the  seriousness 
of  any  attempt  to  destroy  a  good  name.  I  have  lived  nearlj'  the  time 
allotted  to  man.  I  have  had  many  years  of  public  service.  My  in- 
tegrity and  reputation  has  never  been  successfully  assailed  and.  as 
before  stated.  I  could  not  sit  silent  and  allow  to  i)ass  unchallenged 
the  testimony  of  Mr.  Selby,  which  I  thought  was  partially  inspired 
by  Senator  Pine,  and  I  think  this  committee,  even  if  it  should  not 
conclude  that  I  had  full  justification  for  my  action  when  I  made  my 
statement  with  reference  to  Senator  Pine,  will  say  that  the  situation 
was  so  aggravated  that  some  aftirmative  action  on  my  part  was 
warranted. 

Senator  Pixe.  I  desire  to  say,  Mr.  Burke,  I  had  no  knowledge  of 
the  facts  or  the  information  that  Mr.  Selby  would  testify  to — no 
knowledge  whatever  of  his  testimony — before  he  gave  it  to  this  com- 
mittee. 

Mr.  Parmenter.  Had  you  had  any  talk  with  him  about  it  at  all? 

Senator  Pine.  Not  at  all. 

Mr.  Selby.  Since  I  am  involved  in  this  matter,  and  paraphrasing 
the  language  of  Commissioner  Burke,  it  is  a  very  serious  matter  to 
assail  the  good  name  and  character  of  any  man.  I  now  feel  I  have 
the  right  to  ask  that  this  committee  require  Connnissioner  Burke 
to  state  at  this  time  if  he  has  any  fact,  the  name  of  any  person  in  the- 
world  that  would  detail  a  fact,  that  would  show  that  I  had  any 
understanding,  connection,  agreement,  express  or  implied,  with 
Senator  Pine  with  reference  to  the  grand  jury  proceeding  in  Okla- 
homa or  in  connection  with  any  other  Indian  affairs  that  have  come 
under  my  assignment;  if  he  has,  to  state  it:  if  he, has  not,  to  squarely 
state  the  fact. 

Senator  \Vhe1':ler.  I  think  that  is  proper. 

Commissioner  Burke.  I  would  only  say,  if  that  is  intended  as  a 
question,  I  think  Mr.  Selby's  activities  were  directed  by  Mr.  Par- 
menter. Mr.  Parmenter  has  stated  that  he  consulted  with  Senator 
Pine  frequently  with  reference  to  the  Jackson  Barnett  case. 

Senator  Pine.  But  not  with  reference  to  the  testimonv  of  Mr. 
Selby. 

Commissioner  Burke.  I  did  not  intend  to  say  that. 

Senator  Wheeler.  Have  you.  Commissioner  Burke,  any  direct 
evidence  of  your  own  knowledge  showing  that  Mr.  Selb}'  ever  con- 
ferred with  Senator  Pine? 

Commissioner  Burke.  I  have  not. 
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Senator  Wheeler.  Have  you  any  direct  evidence  or  any  evidence 
showin<r  that  Senator  Pine  advised  this  prosecution  of  you  ^ 

Connnissioner  lii  kke.  I  liave  not. 

Senator  Wiif:i-:LER.  Have  you  any  evidence  to  show  that  Mr.  I*ar- 
menter  acted  nialiciousl}-  or  willfully  in  this  matter? 

Commissioner  Hi  kke.  1  sim|)ly  have  stated  what  I  believe  ju.stified 
me  in  the  conclusion  that  there  wa?^ — no  tlirect  evidence:  no.  sir. 

Senator  AVhkelfj{.  Vou  iiave  not  any  e\idence  outside  of  the 
statement  you  have  jjroduced  here  before  the  c(mimittee? 

Connuissioner  Bi  kke.  That  is  all  the  evidence  I  have;  ye^^,  sir, 

Mr.  SEiJiY.  May  I  present  one  brief  statement?  Every  assijrn- 
ment  that  is  i.ssued  to  me  from  the  Attorney  (ieneral  to  any  j^articular 
case  specifically  provides  that  I  shall  exercise  the  powers  of  the 
Attorney  General  in  civil  suits  and  also  shall  have  j)()wers  before 
grand  juries.  c()inmittin<r  nia<j:istrates,  and  full  jurisdiction  in  crim- 
inal cases  in  all  jurisdictions  in  which  the  case  may  extend;  and  all 
are  sifted  by  the  Attorney  General  in  person.  They  are  mailed  to 
me  by  the  Attorney  General  or  Mr.  Marshall,  an  administrative  assist- 
ant to  the  Attorney  General.     They  come  to  me  direct. 

I  want  to  make  a  further  remark,  if  I  may 

Commissioner  Burke.  May  I  reply  to  Senator  Wheeler's  question 
when  he  returns,  if  he  is  coming  back? 

Mr.  Collier.  Could  this  question  be  put  up  to  the  commissioner? 
He  has  made  and  has  not  justified  or  retracted  a  statement  to  the 
effect  that  I  am  engaged  in  a  work  seeking  to  destroy  the  Indian 
Service.  I  desire  to  be  given  the  opportunity  myself  to  testify  under 
oath,  but  I  would  like  to  have  the  question  asked  the  connnissioner 
whether  he  is  able  to  present  to  the  committee  any  citation  indicating 
that  I  am  seeking  to  destroy  the  Indian  Service  or  that  the  American 
Indian  Defense  A.ssociation  is  seeking  to  destroy  the  Indian  Service, 
or  whether  there  again  he  is  expressing  an  opinion. 

Commissioner  Burke.  Senator  Wheeler,  I  wanted  to  answer  your 
(Question  a  little  further.  I  have  given  to  this  connnittee  such  pub- 
licity as  I  wa.s  able  to  avail  myself  of.  I  want  to  say  for  a  long  period 
of  time  different  persons,  some  from  Oldahoma,  some  living  in  the 
city  of  Washington,  would  say  to  me  that  certain  things  were  goin^' 
to  happen,  especially  since  Hepburn's  appointment  came  up.  There 
has  been  a  ^reat  deal  of  publicity  that  was  indicative  there  was  a 
movement  on  foot  to  remove  me  from  office,  to  which  1  can  not  jrive 
the  committee  any  definite  reference.  I  could  not  tell  you  the  differ- 
ent peo])l('  tliat  have  talked  with  me  about  it.  but  from  what  was  said 
and  what  was  published,  and  what  1  have  shown  you  here  was  pub- 
lished, I  came  to  the  conclusion  that  there  was  a  studied  effort  being 
made  for  getting  me  out  either  one  way  or  another  way.  and  that  it 
went  to  the  extent  of  trying  to  indict  me  if  they  could  do  .so. 

Senator  La  Folleite.  To  whom  do  you  refer.  Mr.  Commissioner? 
Vou  say  "  they  ". 

Coiiuuissiouer-  Burke.  Well,  to  some  of  the  ofhcials  in  the  Depart- 
ment of  .luslice  and  friends  of  Senator  Bine,  and  others. 
Senator  L.\  Kollette.  Will  you  name  them  for  the  nvord  ? 
Commi.ssioner  Birke.   I  .say  I  am  unable  to  do  so.     Barmentei  aiul 
Selby  are  two. 
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Senator  La  Foilkite.  Anyone  else  in  the  Department  of  .Justice? 

ConiinissioiKT  Bi  hkk.  No,  sir:  no  one  else  in  the  l)ej)artnient  of 
Justice. 

Senator  Wiikelkk.  I  liave  not  anythinjr  further. 

The  Chairman.  I  think  Mr,  Collier's  question  is  perfectly  proper. 

Cominissit)ner  Burke.  I  can  only  answer  that  by  nuikin<;  this  state- 
ment— and  I  have  not  prepared  anythin<i:  specifically  on  it — that  for 
moie  than  six  years  there  has  been  conducted  a  campaijrn  of  destruc- 
tion— call  it  in  the  name  of  the  Indian  Defense  Society  or  John 
Collier — of  matters  that  in  many  instances  were  not  suppoi'ted  by 
facts,  which  were  sensational  in  character,  destructive  of  the  Indian 
Service,  demoralizing:  to  the  morale,  if  you  please,  of  the  service: 
and  if  it  is  necessary,  we  Avill  furnish  the  committee  with  something 
more  specific  along:  this  line. 

I  will  gfive  you  one  example  which  I  have  in  mind,  namely,  the 
circulatin<;  of  material  that  could  be  sent  out  only  for  the  pur]X)se 
of  creating:  sentiment  a<j:ainst  the  Indian  Service.  In  the  hearingjs 
that  were  held  before  you,  Mr.  Chairman,  at  the  end  of  the  Sixty- 
ninth  Congress,  at  which  time  in  a  short  hearing  Mr.  Collier  was 
present,  he  furnished  material  which  was  subsequently  printed  in 
hearings,  much  of  it  without  reading,  hearsay  statements,  claims  of 
maladministration,  and  other  matters;  and  that  record  made  at  that 
time  was  not  either  considered  by  the  subcommittee — and  I  mean 
this  as  no  criticism  at  all — nor  was  it  brought  to  the  full  committee's 
attention.  There  was  no  report  made  to  anybody,  either  by  the  sub- 
connnitt^e  or  the  full  committee:  there  was  no  action  by  the  Senate. 
That  was  printed  in  a  document  whicli  relates  to  Senate  Resolution 
No.  341,  if  I  am  not  mistaken,  as  the  number  of  the  resolution.  After 
it  was  printed 

Senator  La  Follette.  What  was  the  purport  of  that  resolution? 

Commissioner  Burke.  It  contained  a  mass  of  charges. 

Senator  La  Follette.  Was  that  the  so-called  King  resolution  ? 

Commissioner  Burke.  That  was  the  King  resolution. 

Senator  La  Follette.  I  just  wanted  to  refresh  my  memory  on  it. 
I  did  not  remember  the  number  of  it. 

Commissioner  Burke.  Now,  that  document  was  widely  circulated, 
T  believe — anil  I  do  not  believe,  anybody  w'ill  dispute  it — by  the  In- 
<lian  Defense  Society,  or  Mr.  Collier,  throughout  the  country.  That 
is  one  instance;  and  there  has  been,  as  I  say,  a  continuation  of  activi- 
ties emanating  from  the  Indian  Defense  Society  or  Mr.  Collier 
which  have,  in  my  opinion,  been  destructive;  and  he  does  not  otfer, 
nor  does  his  organization,  in  my  opinion,  anything  that  is  construc- 
tive.    Does  that  answer  your  (]uestion,  Mr.  Collier^ 

Mr.  Collier.  Mr.  Chairman,  I  am  afraid  it  dm^s  not.  The  (jues- 
tion  is  not  whether  Mr.  Burke  considers  that  I  or  the  organization 
liave  committed  some  sort  of  lese  majesty,  have  been  critical  of  him, 
or  may  incidentally  have  been  critical  of  him,  but  as  to  whether  we 
have  done  things  or  said  things  pointing  to  the  destruction  of  the 
Indian  Bureau;  not  as  to  whetiier  the  commissioner  thinks  tiuit 
our  proposals  for  the  reform  of  the  Indian  Service  are  impiactii-abje, 
but  as  to  whetiuM"  we  have  done  souietiiing  to  destroy  the  Indian 
Service.  That  was  his  charge,  oil'hand,  I  would  say,  that  tliere  has 
been    propaganda    looking    toward    the   abolishment    of   the    Indian 
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Office.     Does  the  conuniissioner  assert  tliat  that  has  emanated  fi-om 
me  or  fiom  any  member  of  the  association? 

Commissioner  Bi  rkk.  I  think  this  is  propaganda  that  has  been 
circulated  under  the  name  of  the  Indian  Defense  Society,  yes.  I  am 
only  speakinj;  now  from  memory. 

Mr.  Collier.  Is  that  knowledi^e  or  hearsay? 

Commissioner  Bukke.  I  aju  speakinj^  from  recollection.  I  have 
seen  so  much  of  that  character  that  your  or<;anization  has  put  out 
that  I  could  not^ 

Senator  WjiKixwt.  I  do  not  think  the  committee  is  particularly 
interested  in  disputes  between  the  Indian  Defense  Association  and 
Mr.  Burke,  one  way  or  the  other.  So  far  as  I  am  concerned,  I  know 
I  am  not.  There  has  been  a  charge  on  both  sides,  and  I  am  not  inter- 
ested in  that. 

The  Chairman.  Is  there  anything  further? 

Senator  Wiiekler.  I  have  not  any  questions. 

Senator  La  Follktte.  I  wanted  to  ask  the  commissioner  if  he  has 
now  concluded  the  presentation  of  the  evidence,  or  the  so-called 
evidence,  that  is  in  his  possession? 

Commissioner  Burke.  Oh,  no;  we  have  some  witnesses. 

Senator  La  Follette.  I  did  not  understand  you  to  say 

Commissioner  Burke.  That  is  just  my  statement.  Senator. 

Senator  AV heeler.  You  have  some  witnesses  you  want  to  be 
lieard  ? 

Commissioner  Burile.  Yes. 

(Thereupon,  at  4.40  o'clock  p.  m.,  the  subcommittee  adjourned 
until  to-morrow,  Tuesday,  January  15,  1929,  at  2  o'clock  p.  m.) 
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TUESDAY,  JANUARY   15,   1929 

United  States  Senate, 
Subcommittee  of  the  Committee  on  Indian  Affairs, 

Washington,  D.  C. 

The  subcommittee  met.  pursuant  to  adjournment,  at  2  o'clock  p.  m. 

Present:  Senators  Frazier  (chairman),  La  Follette,  Pine,  Wheeler, 
and  Thomas  of  Oklahoma. 

Present  also:  Mr.  Louis  R.  Glavis,  chief  investigator  for  the  com- 
mittee; Hon.  Charles  H.  Burke,  Commissioner  of  Indian  Affairs, 
Mr.  E.  O.  Patterson,  Solicitor  of  the  Interior  Department,  Mr.  O.  H. 
Graves,  assistant  to  the  solicitor;  Mr.  Charles  B.  Rogers,  of  Tulsa, 
Okla.,  counsel  for  Mrs.  Jackson  Barnett ;  Mr.  B.  M.  Parmenter, 
Mr.  E.  E.  Danly,  and  Mr.  Charles  B.  Selby,  of  the  Department  of 
Justice ;  Mr.  John  Collier ;  and  others. 

The  Ciiaikman.  The  meeting  will  come  to  order.  Commissioner 
Burke  said  yesterday  he  had  some  witnesses  he  wished  called  at  this 
time.    Who  will  be  the  first  witness? 

Mr.  Patterson.  Mr.  Whipple  will  be  our  first  witness.  I  think 
Senator  Wheeler  asked  for  a  letter.  I  do  not  recall  in  connection 
\vith  what  matter  it  was  asked,  but  we  said  we  would  get  it.  You 
may  recall  what  it  was  [handing  paper  to  Senator  Wheeler]. 

Senator  Wheeler.  Yes;  I  remember.  Go  ahead,  and  I  will  look 
this  over  in  the  meantime. 

TESTIMONY  OF  MERRICK  A.  WHIPPLE 

(The  witness  was  sworn  by  the  chairman.) 

The  Chairman.  Give  your  full  name  and  your  address  to  the 
stenographer,  please. 

Mr.  Whutle.  Merrick  A.  Whipple;  I  am  an  attorney;  I  live  at 
Tulsa,  Okla. 

Mr.  Patterson.  How  long  have  you  lived  at  Tulsa.  Mr.  Whipple? 

ISIr.  Whipple.  My  office  has  been  there  since  the  1st  of  June.  I 
have  lived  there  since  early  in  August. 

Mr.  Patterson.  Of  the  past  year? 

Mr.  Whipple.  Of  the  past  year. 

Mr.  PATTEitsoN.  Where  did  you  live  before  that? 

Mr.  Whipple.  Okmulgee. 

Mr.  Patterson.  How  long  did  you  live  at  Okmulgee^ 

Mr.  Whipple.  As  a  permanent  resident  since  sonu'time  in  1J)22,  in 
the  summer. 
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Mr.  Pa'iteksox.  Are  you  ac([iiaint('t|  with  Senator  l*ine^ 

Mr.  Whipple.  I  am. 

Mr.  Paitekson.  How  loni;  have  you  known  \\\mi 

Mr.  Whipple.  I  should  jud^ro  ju.st  about  the  duration  of  luy  resi- 
lenee  there  at  ()kmtd<r<H'. 

Mr.  I'A'rrEHsox.  Mr.  Whipph\  on  or  about  November.  1W2.>,  do 
you  recall  havin<r  had  any  conversation  with  Senator  Pine  about 
the  presence  of"  any  attorneys  of  the  I>ei)artment  of  .Justice  there  in 
i-eference  to  the  Harnett  case  ^ 

Mr.  Whipple.  I  had  a  telegram  from  Senator  Pine  prior  to  that 
time  that  resulted,  I  think,  in  a  conference  with  him.  either  at  his 
office  or  some  place  in  Okmul<j:ee.  I  am  imlistinct  as  to  that  in  my 
recollection. 

Mr.  Patterson.  Well,  just  tell  the  committee  your  conver>ation 
or  the  substance  of  it? 

Senator  Wheeler.  AVho  was  j)resent  when  the  conversation  t(X)k 
place  ? 

Mr.  Whippli:.  I  think  Senator  Pine.  I  am  not  sure  whether  a 
man  by  the  name  of  Geor<j:e  Swift  was  with  me  or  not. 

Senator  Whefxer.  You  say  Senator  Pine  was  present.  Now.  who 
else,  if  anybody? 

Mr.  Whipple.  I  think  Georjre  Swift,  possibly.  My  recollection  is 
not  clear  as  to  that.     The  conference  was  very  brief. 

Senator  Wheeler.  Was  there  anybody  else   present? 

Mr.  Whipple.  I  believe  that  is  the  extent  of  it.  and  I  am  not  sure 
but  what  the  Senator  and  I  were  alone. 

Senator  Wheei.er.  Where  did  the  ccmversation  take  place? 

Mr.  W^hipple.  At  Okmul«jee.  I  think  })ossibly  in  Senator 
Pine's  office  in  the  Okmulfjee  Buildin<r. 

Senator  Wheeler.  Was  it  in  the  Senator's  office  or  somelxxly  else's 
office? 

Mr.  Whipple,  I  think  it  was  in  the  Senator's  office.  I  tiiiuk  it 
was  in  the  Senator's  office. 

Senator  AVheei>er.  Well,  do  you  know  or  do  you  not  know? 

Mr.  Whipple.  Well.  I  diil  not  re<:;ard  it  as  very  important  at  the 
time. 

Senatrtr  AViieeler.  I  see.  Well,  you  are  a  lawyer.  You  know 
you  shotdd  fix  the  time  and  place  of  these  conversations. 

Mr.  Whipple.  1  think  it  was.  to  the  best  of  my  recollection,  in 
Senator  Pine's  office. 

Senator  AN'iiEKi.ER.  That  is  all.    (Jo  ahead.  Mi'.  Patterson. 

Mr.  "Whipple.   Is  there  a  jx'udin^  <iuestion? 

Mr.  Paiterson.   I  asked  you  to  state  the  conversation. 

Mr.  Whipi'Le.  I  had  to  (lo  with  this  idea,  I  hail  tele<rraphed  Sen- 
ator Pine  askin<i  him  to  take  some  action  to  secure  an  investiiration 
in  till'  Quaj)aw  leases,  and  he  had  sent  me  a  memorandum  askinsx  me 
to  transmit  any  com|»laint  or  any  information  I  miiiht  have  to 
(Jeneral  Parmenter.  I  thiid<  I  communicated  with  him  by  sendinir 
a  copy  of  the  complaint  I  had.  and  1  think  it  was  aloiifjf  about 
rhanks<ri\in<.'  Si'iiator  Pine  was  home,  and  he  couimunicated  with 
me.  directly  or  indirectlv.  I  am  not  sure  which;  anyway.  1  irot  in 
personal  contact  with  hini.  He  told  nie  to  ^o  to  Oklahoma  City 
and  there  </et  in  l<Mich  with  oi-  meet  the  tw(»  r«'presentatives  of  the 
Department  of  .hi-licc  mihI  take  my  matter  up  with  thfiu. 
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Mr.  Pa'itersox.  Did  you  <r(>  to  Oklahoma  City^ 

Mr.  Whipple.  I  did,  either  a  day  or  two  followin^^  It  was  within 
a  few  days,  is  my  recollection;  possibly  the  next  day.  It  was  a  day 
or  two  f()llowin<r. 

Mr.  Patteksox.  Whom  did  you  meet  there.  Mr.  Whipple,  from  the 
Department  of  .Justice^ 

Ml'.  Whipple.  J  met  a  Mr.  Foster  and  Mr,  Lacy. 

Mr.  Pat-ii:kson.  AVhile  you  were  there  did  you  talk  that  matter 
over  with  them  ^ 

Mr.  Wiiipi'LE.  I  took  uj)  the  Quai)aw  lease  matter  with  them. 

Mr.  Paitekson.  Do  you  remember  whether  you  saw  or  talked  with 
Mr.  Selby  at  that  time^ 

Mr.  Whipple.  I  am  not  .sure  as  to  that.  My  first  distinct  recol- 
lection of  having:'  met  Mr.  Selby  was  sometime  about  the  first  of 
June  at  Henrvetta.  Okla.  I  may  have  met  him;  I  woukl  not  say  I 
<lid  not:  but  I  think  Mr.  Selby's  recollection  probably  would  be 
better  than  mine  on  that. 

Senator  Wheeler.  May  I  sujrj^^est  this  to  you.  I  assume  you  are 
«roin<r  tt)  brin«r  out  or  attempt  to  brin<;  out  important  conversations 
and  under  the  circumstances  I  think  you  oufrht  to  follow  the  rules  of 
practice  and  fix  the  time,  the  place,  and  persons  present  in  each 
vase. 

Mr.  Patterson,  I  understood  he  said  it  was  just  a  day  or  two 
after  that,     I  thou<rht  the  time  was  fixed. 

From  your  talks  with  the  men  you  met,  Mr.  Foster  and  Mr,  Lacy, 
did  you  learn  that  they  were  there  in  connection  with  the  Barnett 
case '{ 

Mr,  Whipple,  I  did  not  know  what  their  business  was  there,  except 
I  knew  they  were  there  on  business.  I  did  learn  during  the  course 
of  the  day.  I  think,  by  trend  of  conversation  there  was  some  other 
matter  in  connection  with  the  Barnett  case.  I  knew  there  was 
litigation  pending  in  the  Supreme  Court,  as  every  lawyer  that  kept 
up  with  the  proceedings  did, 

Mr,  Patterson.  Mr,  Whipple,  were  you  one  of  the  attorneys  intei- 
■ested  in  the  Fixico  litigation? 

Mr.  Whipple.  Yes.  sir:  I  represented  Katy  Fixico. 

Senator  Pine.  Before  we  get  away  from  this  other  matter  I 
want  to  ask  you  a  question.  In  our  conversation,  did  I  tell  you 
they  were  down  there  on  the  Jackson  Barnett  case? 

Mr,  Whipple.  I  do  not  think  you  did.  Senator. 

Senator  Pine,  During  Xovember,  1925.  was  the  Judge  Hepburn 
appointment  pending  here  in  Washington? 

Mr,  Whipple.  It  was  not, 

Mr.  PArreRsoN,  Now,  Mr,  Whipple,  tell  the  committee  in  what 
■ourt  the  litigation  we  have  just  referred  to  was  pending, 

Mr.  Whipple,  The  suit  of  Katy  Fixico,  by  Jo.seph  Brownell,  her 
next  friend,  against  A,  11.  Graham  and  V,  V,  Morgan  was  brought 
•n  the  district  court  of  Okmulgee  County, 

Mr.  Patterson,  AVho  presided? 

Mr,  Whipple.  The  then  district  judge  at  the  lime  the  suit  was 
filed  was  James  Hepburn, 
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Mr.  Pati'erscjn.  In  connection  witli  this  liti«ration.  Mr.  Wliipple, 
(lid  you  have  any  conversation  with  ,Ju(l«re  Hepburn  about  that  time 
in  which  you  were  asked  to  take  the  nuitter  u])  witii  Mr.  Selby  ( 

Mr.  ^^'HII■I•L^;.  Not  any  conver.<;atioii  in  a  strict  sen.«e. 

Senator  Wiieei.eh.  Before  you  <rive  any  «'onversation  with  anybody, 
with  reference  to  Hei)burn  or  anyone  else.  1  want  you  to  jrive  the 
time,  the  ])lace.  and  the  persons  present. 

Mr.  WiiirPLE.  This  was  alwut  1.30  in  tiie  aficrnoon  on  tlie  .'ilst 
day  of  May,  1920.  It  was  in  open  court,  in  the  district  court  room 
at  ()kmul*jee.  I  was  present  with  my  former  pai-tner.  Joseph  Rosen- 
bloom.  A  representative  of  Neville  Jones  from  Oklahoma  (^ity  wa^j 
present.  I  think  J.  Kiley  Hall  was  present,  the  editor  of  the  Hen- 
ryetta  (Okla.)  Free  Lance.  I  believe.     Senator  Pine,  is  that  ri<rht  ? 

Senator  Pine.  Yes;  that  is  the  correct  name. 

Mr.  Whipple.  And  I  think  Fred  E.  Storm  was  present,  and  Ev« 
RusseU,  the  court  clerk,  and  later  M.  C.  French  was  called  to  api)ear. 
Perhaps  there  were  one  or  two  others  that  made  no  impression  on  me. 

Senator  AVheeler.  Go  ahead. 

Mr.  Whipple.  This  was  a  proceeding  in  court.  I  was  presentinjr, 
first,  an  application  by  the  husband  of  Katy  Fixico.  John  Daniels, 
md  Mr.  Munger.  to  have  a  next  friend  appointed,  and  for  authority 
)n  the  part  of  the  next  friend  to  file  ami  prosecute  a  suit  to  set  aside 
a  de<»d  of  trust  taken  by  V.  V.  MorL^an  to  all  her  property — tluit  was 
the  former  <ruardian — and  also  to  have  a  receiver  appointed  for  the 
M-tate  and  for  an  accounting  of  the  funds  that  had  been  adminis- 
tered by  them  under  a  fruardinnship  jiroceedin;:  in  the  Okmulcee 
County  court. 

Diii-inir  the  course  of  the  exainiiuinon  the  pleadin<;s  that  I  ha<J 
filed — I  think  the  bill  of  complaint  or  petition,  as  we  term  it — con- 
stitute I  .«omethinor  like  25  or  80  pa<res  with  exhibits.  It  made  .some 
serious  char<res  of  conspiracy  to  defraud  her,  and  Jud<re  Hepburn 
made  this  statement,  as  I  recall  it 

Senator  Wheeler.  You  made  a  charge  a^rainst  whom? 

Mr.  Whipple.  Ajjainst  the  former  <^uardian,  then  trustee  under  a 
deed  of  trust,  and  the  former  attorney  for  tlie  iruardian. 

Senator  Wheeler.  You  say  Judfje  Hepburn  was  the  district  judge? 

Mr.  Whipple.  He  was  the  district  judge  presiding.  He  made  tnis 
otatement  in  substance.  He  said :  "  These  charges  are  serious."  I 
said.  "  I  am  i)repared  to  j^rove  them."  He  said.  ''  The  bill  of  com- 
plaint is  verified:"  and  he  said,  '*ln  view  of  the  serious  charges 
made,  and  in  view  of  the  fact  Katy  Fixico  is  a  full-blood  Indian, 
you  are  ordered  to  report  this  matter,  sending  a  copy  of  the  proceed- 
ings to  the  Attorney  (Jeneral  of  the  United  States."  That  appeared 
TO  me  to  be  an  order  made  from  the  bench  by  the  district  juilge. 

S<'natoi'  WiiEELf.H.  Was   there   anything   unusual    about   that^ 

Mr.  WniPi'LE.  I  thought  it  was  rather  pioixT. 

Mr.  pA'riKRsox.   Had  vou  finished  with  that  j)a!t  of  it  ^ 

Mr.  Whipple.  That  is  all  the  conversation  I  had,  or  statement 
made  by  the  judge,  that  day. 

Mr.  Patierson.  I  will  ask  you  if  the  next  day  or  the  next  morn- 
ing the  judge  talked  to  you  again  ^ 

Mr.  Whipple.  I  think  Judge  Hepburn,  my  recollection  is,  called 
nie  on  the  telephone  at  my  house  and  said  that  Mr.  Selby.  spet'ial 
assistant  to  tlu'  Attorney  (Jeneral,  had  calleil  him  from  Sapulpa  and 
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.staled  ho  had  read  this  in  a  press  dispatch  from  Okinidnjee  and 
said  he  was  on  the  way  to  Heniyctta  to  take  some  depositions.  I 
learned  either  tlien  or  later  it  was  in  the  Barnett  case.  The  jud^e 
asked  me  to  communicate  with  him.  I  do  not  know  whether  he 
told  me  to  call  him  at  the  (leor^nan  Hotel  or  at  some  courtroom, 
but,  at  any  rate,  I  <rot  in  touch  with  Mr.  Selby  on  the  telephone 
and  met  Mr.  Selby  later  in  the  day  and  drove  from  Okmulgee  to 
Henryetta,  a  distance  of  14  miles,  with  him. 

Mr.  pA'iTKKsoN.  In  coimection  with  this  same  matter  which  you 
have  l>een  testifving  alK)Ut.  did  vcui  have  anv  talks  with  Senator 
Pine^ 

Mr.  Whipi'lk.  About  the  Katy  Fixico  matter^ 

Senator  Whkki.ek.  You  mean  the  Fi.xico  case? 

Mr.  PArrKKSdX.  Yes. 

Mr.  Wiiii'i'LK.  About  the  Katy  Fixico  case? 

Mi-.  Pat'ikusox.   Yes:  or  the  Barnett  case. 

Mr.  AViiiri'LK.  Not  at  that  time.  I  do  not  know  as  Senator  Pine 
was  home  at  that  time,  but  during  the  course  of  the  litigation  we 
ultimately  had.  I  think,  12  or  1^^  lawsuits  grow  out  of  the  one. 
I  think  I  had  probably  1  or  2,  perhaps  3  or  4,  various  conversa- 
tions, either  on  the  street  or  in  his  office,  discussing  the  outrageous 
a<lministration  of  her  affairs. 

Senator  AVhkklkr.  By  whom — the  guardian  ( 

Mr.  PArrERsox.  Will  you  answer  that? 

Mr.  "WiiiiTLK.  By  the  guardian  and  the  attorney  for  the  guard- 
ian and  the  county  judge. 

Mr.  Pattersox.  You  sav  the  next  morning  vou  did  see  Mr. 
Selby? 

Mr.  Whipple.  I  saw  him  that  afternoon. 

Mr.  Pattp:rs()x.  You  saw  him  that  afternoon  i 

Mr.  WiiiPi'LE.  Yes.     I  think  that   was  the  tiist  day  of  June. 

Mr.  Parmextek.  AVhat  vear  i 

Mr.  Whipple.  11>2(). 

Mr.  PAra-:RS()N.  At  the  time  you  saw  IMr.  Selby  about  the  first 
day  of  June.  1S)2(>.  did  he  talk  to  you  any  about  the  Barnett  case? 

Mr.  Whipple.  Well,  he  might  have  by  way  of  comparison  as 
being  as  outrageous,  in  his  opinion,  as  the  Katy  Fixico  matter.  Of 
course,  he  was  having  to  take  my  word  for  it.  I  had  copies  of  my 
pleadings  with  me  and  told  him  what  we  were  prepared  to  prove, 
and  told  him  I  believed  there  was  involved  in  the  Fixico  case  a 
conspiracy  to  deframl  the  T'nited  States. 

Senator  Wheeler.  By  Avhom  ? 

Mr.  WinppLE.  By  the  fcirmer  guardian  and  the  attorney  for  the 
guardian:  that  is,  V.  V.  Morgan  and  A.  K.  (jraluun.  My  view  was 
that  having  invoked  the  aid  of  a  Federal  agency  in  the  matter  of 
restriction  of  land,  and  if  there  was  fraud,  that  was  a  ccmspiracy 
against  the  United  States.  I  think  Mr.  Selby  rather  concurred  with 
me  in  that  view. 

Mr.  Pattersox.  .Vl)out  this  time,  while  you  were  considering  this, 
did  you  have  more  than  one  talk  with  Mr.  Selby  i 

Mr.  Whipple.  Dui-ing  the  course  of  time,  and  commencing  about 
Ihe  10th  day  of  June,  on  up  until  the  end  of  15)2().  we  had.  1  think, 
seven  different  original  proceedings  jjending  in  the  Supreme  Court 
that  necessitated  the  preparing  of  various  pleadings  or  responses. 
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Sometimes  wc  would  bo  asking  for  an  ori^Miial  writ:  somctiiin's  the 
other  side  wouhl  be.  I  think  I  went  to  Oklahoma  City  as  often  as 
five  or  six  times  a  month.  When  I  had  the  time  I  ealh-d  on  Mr. 
Selby.  ti-vin<r  to  persuade  him  or  conviiu-e  him  of  the  necessity  of 
the  Government   takin«r  some  action  to  protect   these   people. 

Mr.  PA'rrEKsoN.  At  the  time  yon  just  testitii'd  to  in  connection 
with  the.se  conversations  did  you  talk  with  Mr.  Selby  about  the 
Barnett  ca.se,  or  did  he  talk  to  you  about  it? 

Mr.  Whippij-:.  I  think  I  probably  discussed  the  Barnett  case  with 
him,  or  he  witli  me.  in  some  details — minor  details:  mostly  by  way 
of  comparison,  however.  I  know  at  some  time  durin<r  that  period 
of  time  I  took  up  with  him  the  ])r()posed  filing'  of  the  suit  of  Flora 
Whitebird  a<:ainst  the  Ea«rle-Pitcher  Lead  Co..  involvinjr  the  leasing 
of  Quapaw  land. 

Mr.  PAn'ERsox.  When  was  this  Whitebird  suit  filed? 

Mr.  Whipple.  About  September  15,  1926. 

Mr.  Patterson.  You  say  you  wanted  the  Department  of  .lust ice 
to  intervene  in  thi.s  suit? 

Mr.  Whipple.  I  was  undertaking  to  «^et  them  to  intervene  in  the 
Flora  Whitebird  suit. 

Senator  Wheeler.  You  thought  there  was  fraud  in  that  case,  did 
you? 

Mr.  Whipple.  I  did.  We  had  charged  fraud  as  we  weie  drafting 
the  bill. 

Mr.  Patterson.  You  say  you  talked  with  Mr.  Selby  about  this? 

Mr.  Whipple.  About  the  Vlora  Whitebird  suit? 

Mr.  Patterson.  Yes. 

Mr.  Whipple,  Yes. 

Mr.  Patterson.  Where  did  you  have  your  first  conversation  and 
about  when  was  it? 

Mr.  Whipple.  I  think  Mr.  Selby,  when  1  first  interviewed  him. 
officed  in  the  Equity  Building.     Is  that  right,  Mr.  Selby? 

Mr.  Selby.  Correct. 

Mr.  Whipple.  Then  later  he  moved  to  the  Terminal  Exchange 
Building.  I  do  not  know  whether  at  the  time  I  first  talke<l  with 
him  he  was  officing  in  the  Equity  Building  or  in  the  Terminal  Ex- 
change Building,  but  I  must  luVve  di-scus'^nl  the  Flora  Whitebird 
suit  with  him  a  dozen  times;  perhaps  not  that  many.  But  1  should 
judge  it  was  a  dozen  times  anyway. 

Mr,  Patterson,  Now,  later,  did  you  come  to  Washington  in  con- 
nection with  that  case? 

Mr.  Whipple.  I  came  to  Washington  sometiuic  duriiii:  l)ecemi)er 
of  1920. 

Mr.  Pa'iters4in.  Did  you  see  Mr.  Selby  here  at  that  time  oi-  Mr. 
Parmeiitej'? 

Mi-.  Wiiii'I'li:.  I  met  (Jeiieral  Paiineiiter.  Mr.  Lacy.  Mi-.  Foster, 
and  Mr.  Selby  and  a  young  attornev  from  New  York.  I  think,  who 
was  here,  and  I  think  Mr.  Cant^eH  and  Mr.  Barse,  all  of  the  De- 
])artment  of  Justice. 

Mr.  1*a'itkrson.  ^^'h<•I-e  .lid  you  me«'t  them,  at  the  1  )ci>ai-t nicnt  of 
Justice? 

Mr.  Wiiii'i'Li;.  Oil  oi"  the  loiiith  floor  of  (he  Department  of  Justice 
liuilding. 
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Mr.  PA'rrEKsoN.  During  your  visit  here  in  Wa.sliin<j:ton,  Mi'.  Wliip- 
ple,  did  you  at  that  time  talk  with  either  Mr.  Parnienter  or  Mr. 
Selby  about  tljo  Jackson  Barnett  case? 

Mr.  WniiTLK.  Well,  I  was  present  at  times  it  was  discussed  I  be- 
lieve on  a  number  of  occasions.  As  I  recall,  I  was  waitin<^  to  take 
up  with  them  a  brief  that  Jud<>;e  Ames  had  prepared,  a  memorandum 
of  some  authorities  I  had  in  the  pleadinjj^s,  still  tryinjj;  to  persuade 
them  to  intervene  in  the  Flora  AVhitebird  suit.  Part  of  the  time 
I  was  waitin<i:  for  a  conference  with  Mr.  Parnienter  or  Mr.  Selby 
I  spent  back  there  in  the  library  on  the  fourth  floor.  I  think  they 
were  then  working;  on  some  brief  in  connection  with  the  Barnett 
case. 

Mr.  Patterson.  Who  was  workinfj  there  on  this  Barnett  brief? 

Mr.  AViiipPLE.  Well,  I  think  Mr.  Selby  was;  I  also  think  Mr. 
Barse  was;  some  of  the  time  this  younir  chap  from  New  York,  Mr. 
Sylvester;  and  I  think  Mr.  Cochran  was  in  and  out  at  the  same 
time — Mr.  Cochran  from  Okmulu;ee.  I  think  Mr.  Foster  was  in 
and  out  of  the  room  occasionally.  At  least  I  met  them  all.  I  think 
I  was  over  there  perhaps  four  or  five  times  during  the  week  or  ten 
days  I  Avas  here. 

Mr.  Patterson.  At  that  time  did  you  hear  any  talk  or  discussions 
between  Mr.  Selby  or  Mr.  Parnienter  and  Mr.  Cochran  about  this 
brief  in  the  Barnett  case? 

Mr.  Whipple.  Well,  conversations  took  place  between  them. 

Mr.  Patterson.  With  reference  to  the  Barnett  case? 

Mr.  Whipple.  I  have  not  any  very  distinct  recollection  about 
that. 

Mr.  Patterson.  Well,  how  long  were  you  around  the  Department 
of  Justice  at  that  time,  and  back  and  forth  in  the  library?  How 
many  days  were  you  there? 

Mr.  Whipple.  My  best  recollection  is  I  must  have  spent  two  or 
three  afternoons  there,  say  after  lunch.  1.80  or  2  o'clock,  until  the 
office  closed.  Some  of  the  time  I  would  be  able  to  take  matters  up 
with  them  myself;  then  they  would  be  called  to  some  other  matter. 

Mr.  Paiterson.  It  was  during  this  time  you  spent  in  the  library 
you  saw  Mr.  Selby,  Mr.  Parnienter.  and  Mr.  Cochran  about  the 
library  ? 

Mr.  Whipple.  I  do  not  think  General  Parmenter  was  there.  He 
was  in  and  out  occasionally.  I  remember  Mr.  Cochran  being  there 
aiding  apparently  in  the  preparation  of  whatever  they  were  doing 
on  this  brief. 

Mr.  Patterson.  That  is  where  you  had  the  discussions  about  the 
Barnett  brief? 

Mr.  Whipple.  Yes,  sir. 

Mr.  Patterson.  Now,  Mr.  Whipple,  what  is  your  recollection  as 
to  what  was  being  discussed  about  the  brief  between  Mr.  Cochran  and 
any  of  the  gentlemen,  Mr.  Selby  and  these  other  men  who  were 
working  there? 

Mr.  Whipple.  Well,  I  do  not  believe  they  were  all  agreed  as  to 
just  what  positions  to  take  in  some  cases.  I  remember  there  was  one 
particular  question  that  I  was  particulaily  interested  in,  because  it 
affected  me,  and  that  was  the  question  of  the  jjower  of  the  Secretary 
of  the  Interior  to  do  certain  things  with  regard  to  Indian  property. 
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(ieneral  Paniienter  and  Mr.  Selby  had  the  same  view  I  had.  I  think 
that  was  concurred  in  by  Mr.  Cochran. 

Mr.  rA'rrKK.soN.  For  the  information  of  all  of  us,  what  proijosition 
of  law  was  that  ? 

Mr.  AVmrri.E.  The  power  of  the  Secretary  of  the  Interior — I  do 
not  know  how  it  was  finally  framed  in  the  brief. 

Mr.  Patterson.  You  say  they  had  the  same  opinion  that  you  had 
about  that^ 

Mr.  AVnii'i'LE.  That  the  Secretary  of  the  Interior  did  not  have  the 
power  to  dispose  of  Indian  lands  or  property. 

Mr.  Patterson.  AVithout  the  consent  of  the  guardian? 

Mr.  Whipple.  Weil.  I  think  tiiat  was  the  question.  That  was  not 
involved  in  my  case,  althougrh  in  a  way  it  was  a  similar  situation. 
We  took  the  position  in  our  case  that  the  Indians  had  to  initiate  and 
make  the  leases.  In  this  case  I  think  Mr,  Selby  and  General  Par- 
raenter,  and  perhaps  Mr.  Lacy,  w^ere  takinfj  the  position  that  in  this 
particular  case  it  had  to  be  the  act  of  the  fjuardian  if  the  Indian  was 
incompetent. 

Mr.  PATrERSON.  You  say  that  Mr.  Parmenter  or  Mr.  Selby  and  Mr. 
Cochran  and  yourself  agreed  on  that  proposition? 

Mr.  Whipple.  Well,  of  course.  I  was  in  accord  with  that  view  in 
view  of  the  way  it  affected  my  particular  case. 

Mr.  Patterson.  And  they  were  of  the  same  opinion,  too? 

Mr.  Whipple.  Of  course,  I  was  not  being  consulted. 

Mr.  Patterson.  Oh,  no;  I  did  not  mean  that.  Was  this  propo- 
sition of  law  in  the  discu.ssion  you  heard  there  designated  in  such  a 
way  so  that  your  attention  was  called  to  it? 

Mr.  Whipple.  Why.  I  think  it  was;  and  the  real  debate  in  that 
serious  proposition  was  involved,  as  I  recall  it,  in  point  5. 

Mr.  Paiterson.  You  say  Mr.  Barse  was  mentioned  when  they  were 
discus.sing  that  and  working  on  point  5  in  the  brief? 

Mr.  Whipple.  Yes.  I  was  particularly  impressed  with  that  be- 
cause Mr.  Barse  was  not  in  accord  with  my  views. 

Mr.  Pattp:rson.  And  he  was  not  in  accord  with  theirs? 

Mr.  Whipple.  No. 

Senatoi-  Wheeler.  There  is  nothing  unusual  about  lawyers  dis- 
agreeing, is  there? 

Mr.  AViiipple.  No. 

Senator  Pine.  While  you  were  around  there,  did  you  see  me  at 
any  time  about  the  Department  of  Justice  building? 

Mr.  Whipple.  I  did  not.  Senator.  I  tliink  I  looked  you  up  and 
t(K)k  dinnei"  with  you  one  evening. 

Senator  L\  Follktie.  Did  you  hear  anything  in  these  ocmversft- 
tioiis  (hat  led  you  to  believe  that  (u'lieral  Parmenter  and  Mr.  Selby 
oi-  any  of  these  othei-  gentlemen  who  were  there  were  in  a  conspiracy 
to  destroy  Commissioner  Burke? 

Mr.  Whipple.  It  did  not  impress  me  that  wjiv  ni  the  time.  1  did 
not  think  ti)ere  was  any  charge  of  conspiracy  being  made  at  the  time. 

Senator  La  Folletti:.  Well,  did  they  act  like  a  group  of  conspira- 
tors as  they  were  working  on  this  briej*? 

Mi-.  Whm'plk.  1  have  never  been  in  a  conspiracy.  Senator.  Per- 
haps I  would  not  be  an  expert  on  that. 
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Senator  La  Follette.  Well,  I  ask  you  seriously,  did  you  hear  any 
conversation  during  the  four  or  five'  days  you  say  you  were  tluTo, 
while  these  gentlemen  were  working  on  this  brief,  that  led  you  to 
believe  that  they  had  any  other  end  in  view  than  the  discharge  of 
what  they  felt  to  be  their  public  duty  as  public  oflicers'^ 

Mr.  Whipple.  I  thougiit  they  were  doing  their  duty  as  they  saw  it. 
1  think  we  were  all  agreed  at  the  time  we  were  all  opposed  to  Com- 
missioner Burke.  I  think  that  was  the  general  feeling.  It  was  my 
feeling  at  the  time. 

Senator  La  Follette.  You  were  opposed  to  his  position  in  this 
matter  ? 

Mr.  Whipple.  I  was,  in  the  Quapaw  cases;  yes-,  sii-;  at  that  time. 

Senator  La  Follette.  I  do  not  know  whether  you  know  it  or  not, 
but  Commissioner  Burke  has  charged  that  Mr.  Parmenter  and  Mr. 
Selby  and  Senator  Pine  were  in  a  conspiracy  to  destroy  him.  I  will 
ask  you  whether  or  not  you  heard  any  conversation  between  these 
gentlemen  who  were  at  work  in  the  library  of  the  Department  of 
Justice,  or  elesewhere,  that  would  lead  you  to  believe  that  charge  is 
true? 

Mr.  Whipple.  Well,  I  would  have  to  draw  a  conclusion. 

Senator  Wheelek.  That  would  hardly  be  proper. 

Mr.  Whipple.  I  will  try  to  relate  the  facts  as  to  what  I  heard. 

Senator  La  Follette.  Did  you  hear  the  gentlemen  express  any 
personal  animosity  against  Mr.  Burke,  or  did  you  hear  anybody  use 
language  to  the  effect  they  were  out  to  get  him  or  that  they  would 
get  him,  or  did  any  conversation  take  place  in  your  presence  that  in- 
dicated a  personal  vindictiveness  on  the  part  of  Mr.  Selby  or  Mr. 
Parmenter  in  the  conduct  of  this  case. 

Mr.  Whipple.  I  think  it  was  an  official  rather  than  a  personal  prop- 
osition, if  you  want  me  to  express  an  opinion  about  it. 

Senator  La  Follettte.  I  want  to  know  if  you  heard  any  conversa- 
tion of  such  a  nature  that  you  were  led  to  believe  that  Mr.  Par- 
menter or  Mr.  Selby  had  a  personal  animus  in  the  conduct  of  this 
case? 

Mr.  Whipple.  No;  I  think  they  were  only  directing  their  activi- 
ties as  officials  of  the  Department  of  Justice."  That  was  my  own  per- 
sonal idea  about  it. 

Senator  La  Follette.  I  understand  that.  The  point  I  want  to  get 
at  is,  you  were  there  and  present  while  these  men  were  working 
on  this  case  and  while  they  were  discussing  various  legal  aspects  of  it. 
1  want  to  bring  out  whether  or  not  you  heard  any  expression  used 
by  any  of  these  gentlemen  which  indicated  that  they  had  a  personal 
grudge  or  a  personal  animus  against  Conmiistiioner  Burke,  and 
that  they  were  seeking  to  gratify  this  feeling  by  the  prosecution  of 
this  case? 

Mr.  Whipple.  It  all  related  to  Commissioner  Burke's  otlicial  con- 
duct.   I  think  we  were  all  opposed  to  it  at  that  time. 

Senator  La  Folletit:.  Excuse  me  for  interrupting. 

Mr.  Patterson.  You  have  been  asked  about  your  conclusion  from 
what  you  heard  there.  You  have  stated  tiiat  you  think  they  were  all 
opposed  to  his  official  conduct.  Now,  is  that  conclusion  based  upon 
criticism  or  statements  you  heard  there  at  that  time  as  to  Commis- 
sioner Burke  and  his  official  conduct? 
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Mr.  Whipple.  That  was  the  pont'ial  trend  of  the  con vei-sat ions  in 
the  various  matters  I  was  takin«r  up. 

Senator  Whkklek.  I  think  we  ou«;ht  to  fret  the  conversations. 

Mr.  Pat-peksox.  I  was  rather  led  into  that.  Senator.  Ajjain  re- 
ferrin<r  to  this  same  time,  to  tlie  answi'r  that  you  made  to  some  of 
the  questiomi  of  Senator  La  Follette,  just  .state  to  the  committee  the 
conver.sation,  or  the  substance  of  the  conversation,  which  had  to  do 
with  the  criticisms  of  Mr,  Burke,  and  tell  who  were  in  the  conversa- 
tions and  what  was  said,  as  near  as  you  can  remember. 

Mr.  Whipple.  At  what  particular  time? 

Mr.  Patterson.  At  this  time  that  you  were  in  and  about  the  De- 
partment of  Justice.  I  take  it  that  is  the  time  Senator  La  Follette 
was  referring  to. 

Senator  La  Follette.  Yes;  that  is  the  time  he  was  testifying  to. 

Mr.  Whipple.  I  have  a  distinct  recollection  of  making  one  inquiry 
at  the  time.  The  conversation  was  over  a  period  of  several  days, 
but  this  made  a  distinct  impression  on  me,  I  think  I  made  some 
inquiry,  if  I  recollect  correctly,  of  Mr.  Selby  about  the  trial  of  the 
case  at  New  York  City,  and  asked  him  what  had  happened  to  the 
fraud  charge.  I  recall  having  talked  with  Mr.  Selby  before  that 
time.  The  pleading  was  cast  in  the  alternative,  charging  Commis- 
sioner Burke,  I  think,  with  fraud  in  the  alternative,  I  learned  of  it 
from  Mr,  Selby  or  one  of  the  representatives  of  the  Department  of 
Justice  that  I  have  mentioned,  that  that  charge  had  been  withdrawn 
at  or  during  the  trial  at  New  York  City,  I  can  not  just  repeat  the 
exact  conversation,  but  it  was  stated  at  that  time  by  Mr.  Selby,  and 
concurred  in  by  whoever  was  in  the  r(M)m  who  had  th(>  same  views 
that  I  did,  that  they  still  believed  in  them:  but  they  were  witlulrawn 
for  some  reason. 

Mr.  Patterson.  Did  they  state  the  reason  ? 

Mr,  Whipple,  I  do  not  think  the  discussion  extended  to  that  point. 

Mr,  Pattp^rson,  You  say  they  stated  they  still  believed  in  these 
charges  that  had  been  withdrawn  in  the  New  York  suit.  Did  they 
say  what  basis  they  had  for  that  belief,  or  anything  of  the  kind? 

Mr.  AViiiPPLE.  No;  I  do  not  believe  the  conversation  progressed  to 
that  length  along  tliat  particular  line.  My  ciniosity  was  directed 
as  to  why  tiiat  particular  charge  in  the  bill  had  been  withdrawn. 

Mr.  Patterson.  Yes;  and  that  was  the  subject  of  your  inquiiT,  so 
far-  as  any  inquiry  was  made  of  Mr,  Selby  or  the  per.sons  there? ' 

Mr,  Whipple,  Yes, 

Mr.  Patterson.  Have  you  told  the  committee,  now.  all  that  you 
recollect  of  the  re|)lies  made  by  Mr.  Selby  or  others? 

.Mr.  Whipple.  I  think  I  have  discu.ssed  in  particular  that  bill  with 
Mi-.  Selby,  usually  in  a  brief  way,  I  think  that  1  was  under  the 
impression — 1  do  not  know  what,  now — that  perliaj)s  he  was  the 
author  of  that  i>articular  petition  that  was  drafted.  At  least,  that 
is  the  imjjiession  I  gained  from  some  conversation  I  had  with  him. 

Mr.  Patterson.  Was  Mr.  Cochran  in  the.se  di.scussions,  or  there 
while  you  were  discussing  it? 

Mr.  WiiiPPLi:.  I  coiihl  not  say  the  part  icuiai-  times  that  he  was 
presi'iit,  bill  he  was  there  on  two  or  three  occasions  when  1  wa.s  there; 
you  might  say  perhaps  an  hour  or  ."{()  minutes,  (tr  something  like  that. 

Mr,  l*A'iTKRs()\.  ^'ou  say  you  think  while  you  were  here  that  lime, 
you  were  at  diiiiier  once  with  Seiialor  Piiie^ 
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Mr.  Whipplk.  Yes;  I  took  dinner  with  liiiii.  1  think. 

Mr.  Patterson.  Did  you  see  him  on  nioie  than  one  occasion  while 
yon  were  here  in  Washin^on  at  that  time? 

Mr.  AVhipple.  I  l)elieve  that  I  went  to  liis  house  once  or  twice 
and  I  took  dinner  with  him  and  went  to  the  theater  with  him  that 
•evenino;. 

Mr.  Pa'itekson.  In  your  visits  with  Senator  Pine  on  any  of  these 
occasions  did  you  discuss  the  Bariiett  case? 

Mr.  Whipple.  Here  at  Washin«rton? 

Mr.  Patterson.  Yes;  while  you  were  here. 

Mr.  Whipple.  I  do  not  believe  the  Barnett  case  was  mentioned.  I 
think  I  probably  discussed  the  Quapaw  case  with  him  very  often. 

Mr.  Patterson.  On  any  of  those  occasions  did  you  talk  with  him 
anythin<2:  about  these  criticisms  of  Commissioner  Burke,  or  did  he  talk 
to  you  about  that? 

Mr.  Whipple.  1  think  I  })r()bably  made  th&  inquiry  of  the  S<'na- 
tor — wanted  to  know  how  lon«j^  the  commissioner  was  jroinfj  to  last; 
wanted  to  know  how  lon<r  he  was  ^oin*;  to  be  able  to  hold  out. 

Mr.  Patterson.  Do  you  remember  what  answer  you  got  to  that? 

Mr.  Whippij:.  I  have  discussed  that,  I  think,  because  I  was  inter- 
ested in  the  question,  on  several  occasions  with  Senator  Pine. 

Mr.  Patterson.  I  am  tryin«;  to  hold  this  down  now  to  the  occasion 
when  you  were  here  at  Washin^on,  on  that  one  occasion.  I  will 
come  to  the  other  later. 

Mr.  Whipple.  I  do  not  recollect  now  just  on  any  particular  occa- 
sion; just  what  I  usually  learned  about  it, 

Mr.  Patterson,  (iive  the  substance  of  it.  I  do  not  expect  you  to 
recollect  the  exact  words. 

Mr.  Whipple.  Whethef  it  was  on  that  occasion  or  not,  I  think 
Senator  Pine  had  the  same  views  that  I  had  at  the  time. 

Senator  Wheeler.  What  did  he  say?     Let  us  get  at  it. 

Mr.  Patterson.  Yes;  let  us  get  at  it. 

Mr.  Whipple.  He  said  that  the  commissioner  was  j)retty  strongly 
tMUrenched  politically.  Boiled  doMu.  that  would  be  the  substance, 
would  be  the  conclusion.  I  reached  from  the  conversation.  It  was 
brief  along  that  line. 

Mr.  Patterson.  In  the  discussion  of  the  matter  of  Mr.  Burke  being 
strongly  entrenched  politically,  there  must  have  been  some  occasion 
for  that.  Did  you  ask  him.  or  did  he  tell  you.  anything  about  what 
he  was  trying  to  do  in  the  matter? 

Mr.  Whipple.  I  think.  Judge  Patterson.  I  asked  him  how  long  he 
Avas  going  to  be  able  to  hold  out — to  stay  in  office.  T  believe,  if  1  am 
not  mistaken,  that  preceding  my  coming  to  AVashington  there  had 
been  a  statement,  at  least  locally  there  in  Okmulgee,  that  Commis- 
sioner Burke  was  going  to  resign  about  December  1;  that  is  my  recol- 
lection. My  inquiry  probably  was  directed  as  to  whether  or  not 
there  was  any  truth  to  that. 

Mr.  Patterson.  As  a  resident  of  Oklahoma,  you  knew  from  ac- 
counts in  the  press,  and  so  on,  of  an  effort  being  made,  growing  out 
of  the  Barnett  case,  to  cause  Mr.  Burke  to  resign,  did  you  not?  Was 
not  that  published  ? 

Ml-.  Whipple.  I  think  thai  is  the  generally  accepted  view,  the 
accepted  fact,  in  that  section  of  Oklahoma;  that  there  is  great 
hostility  to  him  officially. 
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Mr.  Pattijisox.  While  you  were  heic  in  Washington,  and  in  your 
talks  with  Senator  Pine,  were  any  of  your  inquiries  directed  to  him 
alonff  the  line  of  his  hostility,  for  any  expression  about  it;  whether 
there  was  a  t\<zht  \)\  Mr.  Pine  or  not.  against  Mr.  Burke,  and  how  it 
was  progressing  i* 

Mr.  AViiii'i'LK.  I  think  that  was  about  the  limit  of  my  conversation 
here  at  that  time,  when  I  was  in  AV^ashington.  I  think  I  have  had 
conversations  at  Okmulgee  with  him. 

Mr.  Patterson.  Yes;  we  will  get  those.  I  want  to  keep  some 
order,  if  I  can.  To  refresh  your  recollection,  I  will  ask  you,  did 
you  have  a  convoisation  with  him  at  any  time.  Mr.  AVniipple,  where 
the  matter  of  Mr.  Burke  being  in  the  hospital  at  Walter  Keed  was 
taken  uj)  or  was  mentioned? 

Mr.  Wnii'i'i.E.  I  think  there  was  some  statement  made  that  Com- 
missioner Burke  was  ill,  at  one  time.  I  think  that  was  made  at  the 
Republican  convention  in  1920.     I  do  not  know. 

Mr.  Patterson.  About  what  time  in  1926  was  that? 

Mr.  Whipple.  I  believe  that  convention  was  held — ^the  county 
convention  was  held — some  time  in  April,  if  I  am  not  mistaken,  and 
I  think  perhaps  some  time  along  about  that  time,  w  I  think  at  least 
it  was  during  the  year.  I  had  scnne  conversation  with  Senator  Pine 
along  the  general  trend.  How  long  was  Commissioner  Burke  going 
to  be  able  to  hold  it  out. 

Mr.  Patterson.  In  that  conversation  or  in  any  of  the  others  alx)ut 
which  you  have  already  testified,  did  you  refer  directly  to  the  fight 
Senator  Pine  was  making  on  Commissioner  Burke,  and  ask  him  how 
he  was  getting  along,  or  anything  of  that  kind? 

Mr.  Whipple.  It  was  directed.  Judge  Patterson,  to  my  interests, 
and  how  long  Commissioner  Burke  would  l)e  able  to  withstand  the 
activity  that  was  opposing  the  Commissioner  of  Indian  Affairs. 

Mr.  Patfersox.  Go  ahead. 

Mr.  WirippLE.  I  think  the  Senator  expressed  himself,  and  that  it 
was  a  diflicult  situation  in  this,  that  (Commissioner  Burke  was  quite 
strongly  entrenched  politically,  and  there  were  quite  powerful  influ- 
ences that  were  supporting  him. 

Senator  Wheeler.  Did  he  tell  you  what  political  influences  were 
supporting  him,  or  what  the  strong  infUienees  were? 

All-.  Whipple.  I  think  at  one  time  the  Senator  called  my  attenti(m 
to  this  fact.  As  I  recall  it,  he  ])ointed  out  that  any  time — he  did  not 
Hsi'  the  word  '*  .scalp  ""  but  that  would  be  the  way  I  would  use  it — 
all  similar  officials  here  would  stick  together,  and  they  would  under- 
take to  protect  one  another.  That  suggested  to  me  that  there  were 
strong  financial  influences  that  were  interested  in  the  connnissioner's 
welfare. 

Senator  WiiEELEH.  Did  he  indicate  who  they  were  ^ 

Mr.  Whipple.  I  <lo  not  think  he  named  any  of  them.  Perhaps  I 
deduced,  by  the  gent  ral  tone  of  his  conversation.  It  may  be  a  rank 
deduction  on  my  part.  i)u(  I  thought  1  had  in  mind  the  influence  that 
the  Senator  was  speaking  of.  Some  con vt'isat ions  you  know.  Sena- 
tor, you  know  certain  things  and  yon  can  reach  your  own  conclusions 
fairly  accurately. 

Senatoi-  Wheelei:.  AVliat  linanciai  inMiiciicc  did  you  think  was 
back  of  him  ? 
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Mr.  Patterson.  He  said  political. 

Senator  Wheeler.  He  said  financial  influence,  too. 

Mr.  AVhhtle.  Yes;  at  that  time  I  knew,  as  you  know  things  locally, 
that  Senator  Pino  was  not  on  the  best  terms  with  J.  J.  McGraw, 
president  of  the  State  National  liank,  and  I  knew  that  was  one  source 
of  influence.  That  is  reputed  to  be  a  Standard  Oil  bank.  The  Equit- 
able Trust  Co.  was  a  trustee  in  these  matters.  That  is  a  Standard 
Oil  institution,  and  I  knew  that  it  was  a  trustee  in  the  Jackson 
Barnett  case.  That  was  the  conclusion  I  reached  as  to  the  influence. 
That  may  have  been  erroneous  on  my  part. 

Senator  Wheeler.  Did  you  know  of  any  other  reason  that  would 
cause  you  to  feel  that  tlie  Standard  Oil  ])e()ple  were  interested  in  the 
commissioner^ 

Mr.  Whipple.  No;  I  did  not;  not  at  that  time. 

The  Chairman.  Proceed,  Mr.  Patterson. 

Mr.  Pa'iterson.  Were  you  detailin*:  to  Senator  Wheeler  your  con- 
clusions, or  conclusions  that  you  thou<^lit  Senator  Pine  had,  in  these 
conversations  ? 

Mr.  Whipple.  I  gaujifed  or  I  reached  my  conclusion  based  upon  a 
conversation ;  that  sometimes  is  made  of  metes  and  bounds.  If  you 
have  certain  recognized  landmarks  that  you  can  start  from,  you  can 
generally  understand  the  conversation. 

Mr.  Patterson.  I  do  not  believe  you  understood  me.  I  say,  were 
you  relating  your  personal  impressions,  or  the  impressions  that  you 
thought  Senator  Pine  had,  at  the  time? 

Mr.  Whipple.  Well,  that  is  the  impression  I  thought  Senator  Pine 
had.  I  think  he  mentioned  Tulsa  and  New  York  City,  and  I  thought 
1  had  the  trend  of  his  conversation  well  in  mind. 

Mr.  Patterson.  Yes;  and  that  is  what  you  intended  to  convey  to 
the  committee  just  now? 

Mr.  Whipple.  Yes. 

Mr.  Patterson.  In  any  of  these  conversation,  did  jou  ask  him 
directly  what  progress  he  was  making  in  the  fight  against  Commis- 
sioner Burke?    Do  you  recall  that? 

Senator  Wheeler.  You  are  assuming  that  Senator  Pine  was  mak- 
ing a  fight,  when  there  has  not  been  any  testimony  by  this  witness 
that  he  was. 

Mr.  Patterson.  I  will  withdraw  the  question.  Did  you,  in  any 
of  these  conversations  with  Senator  Pine,  ask  him  what  progress  he 
was  making,  or  anyone  else  was  making,  toward  ousting  Mr.  Burke? 

Mr.  Whipple.  I  did  not  put  my  inquiry  in  that  form. 

Mr.  Patterson.  Not  so  b|unt  as  that  ? 

Mr.  Whipple.  Not  so  blunt  as  that. 

Mr.  Pattersox.  How  did  you  put  it,  if  you  recollect  having  made 
such  an  inquiry? 

Mr.  Whipple.  If  I  were  to  rephrase  it  as  I  recall  it,  I  think  my 
usual  inquiry  wlien  I  called  on  the  Senator,  if  he  was  home,  was  just 
in  substance  this.  "  How  long  is  Commissioner  Burke  going  to  be  able 
to  hold  down  the  office  of  Commissioner  of  Indian  AflFairs?" 

Senator  Pine,  ^^'as  that  inquiry  based  on  my  position,  or  the 
desire  on  your  part  to  secure  an  administration  of  Indian  affairs 
that  was  more  in  line  witli  what  you  thought  to  be  equitable? 

Mr.  Whipple.  That  was  my  opinion;  yes. 
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Scimtor  \ViiKKLi:i{.  Did  Sciiatoi-  I'iiu'  ever  say  to  you  that  he  wa>; 
jroin^  to  use  his  infhience  to  have  Commissioner  Hiuke  ou.steil  I'roiu 
oflice,  or  to  jret  him  to  resitrn  ? 

Mr.  Whiffle.  He  never  made  that  direct  statement  to  me. 
I  jud<^ed  from  liis  (((nvcisation  that  lie  felt  it  was  his  chity  as  United 
States  Senator  from  Okhihoiiia  to  jrct  what  I  think — one  time  I  think 
he  used  the  expression,  or  in  substance  the  expression,  that  he 
thought  we  were  entitknl  to  a  new  deal:  or  that  was  the  idea  I 
^Mined.  at  least,  from  what  he  said.  It  is  difficult.  Senator,  to  repeat 
conversation. 

Senator  AVheeler.  I  mean,  the  substance  of  it. 

Mr.  Whiffle.  I  think  Senator  Pine  was  sympathetic  to  the  view- 
point that  I  had.  that  there  should  be  a  chan<re  in  the  aifairs. 

Senator  Wheixer.  Did  he  ever  say  to  you.  at  any  time,  that  lie 
was  ^a)in<jr  to  use  his  influence  with  the  Department  of  Justice  or 
witli  Ml'.  Parmenter  oi-  Mi'.  Selby.  to  ^^et  them  to  file  ihar<res  of 
fraud  ajrainst  Commissioner  Burke  so  that  he  w<)uld  have  to  resinrn? 

Mr.  Whiffle.  That  never  was  discussed  with  him. 

Senator  AVheeler.  Did  he  ever  say  to  you  at  any  time  that  he  was 
poinjz  to  brinp  uj)  any  case,  or  anythinp:  that  the  connni.ssioner  had 
done  in  any  pai'ticular  case,  to  cause  his  removal  or  to  cause  him  to 
resi<;n  f 

Mr.  WiHFFLE.  'I'hat  was  limited — so  far  as  I  know  of  the  brinirinf? 
of  any  case  it  was  limited,  so  far  as  my  recollection  of  it  jjoe.s — ti) 
wlicn  iie  referred  to  me  tiie  Quapaw  matter,  to  take  the  matter  up 
with  (ieneral  Parmenter. 

Senator  AVheeler.  AVhen  he  sent  you  to  Parmenter  or  Selby,  or 
whatever  one  he  did  send  you  to.  lie  sent  you  there,  did  he  not,  with 
the  idea  that  you  were  jroin«r  to  try  to  interest  the  Department  of 
Justice  to  intercede  on  behalf  of  the  Indians^ 

Mr.  AA^HiFFLE.  He  made  the  reference,  and  it  was  up  to  me  to  con- 
vince him  whether  or  not  I  had  a  meritorious  case. 

Senator  AA'heei.er,  Yes.  I  mean,  he  just  referred  you  to  those  men, 
to  take  up  the  matter  with  those  men? 

Mr.  AA'hiffle.  Yes.  • 

Senator  AA'^heeler.  Did  he  in  that  conversation  say  to  you  that  you 
.should  take  it  up  with  them,  and  they  would,  in  turn,  try  and  fjet 
Commissioner  liurke  out  of  oliic<' ^ 

Mr.  AA'mm'fle.  That  was  not  a  part  of  the  coiiver.satioii.  or  anything 
from  which  I  could  deduce  that. 

Senator  AA'hkelek.  Has  he  ever  made  any  statement  to  you  at  any 
time  that  he  was  <roin^  to  use  his  influence  with  the  Department  of 
Justice,  or  any  member  of  the  Department  of  Justice,  to  pet  them  to 
file  charjfcs  of  fraud  again.st  Commis.sioner  Burke? 

Mr.  AA'hiffle.  He  never  so  expre.s.sed  himself  to  me. 

Senatoi"  AA^heeler.  Did  he  <n'er  expr(\ss  it  to  anybody  else  in  youi* 
presence^ 

Afi'.  AA'iiii'Fi.K.   In  my  j)re>ence.  the  only  ihiuL'  fi'om  which  I  pos- 
silily  iiifericd  that  that  would  be  the  possible  result,  he  never  us<'(l  the 
lan»rna{jre.  but    I   ^'aine<|    fiom   sometliin<;  he  said   or  words  to  that 
eU'ecf.thal  he  did  not  believe  in  the  inle<;rity  or  hoiievi  \'  df  (\)iinMi'- 
sionei-  Burke  as  Commissioner  of  Indian  Affairs. 

Senator  AN'hdeli.r.  Did  he  ever  .say  to  you  that  he  \\a-  I'.-m:^  lo  ii>e 
his  influence  with  the  Depaitment  of  Justice  or  with  Parmenter  or 
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with  Selby  or  anybody  olso,  to  <;ot  them  to  lik-  charges  against  Com- 
missioner Biirko,  or  a  charge  of  Iraml  or  anything  of  that  nature,  in 
any  suit,  in  the  courts  of  the  country''^ 

Mr.  Wiiii'ri.K.  No,  sir;  he  never  made  any  statement  from  which  I 
couhl  understand  that  he  was  going  to  use  any  influence  to  do  that 
sort  of  thing. 

Senator  Wiikklkr.  ])i<l  he  ever  say  to  you  in  your  suit  that  lie  w^as 
using  his  influence  with  tiie  Department  of  Justice  or  with  Mr. 
Parmenter  or  witli  Mr.  Selby,  to  get  them  to  intercede  in  your  case 
or  the  case  in  which  you  were  interested  'i 

Mr.  Whipple.  No;  I  do  not  believe  he  ever  wrote  a  letter  other 
than  a  memorandum  to  me  in  which  he  directed  me  to  take  it  up 
with  General  Parmenter. 

Senator  Wiieelek.  Did  he,  to  your  knowledge,  ever  intercede  with 
Parmenter  or  Selby  to  get  tiiem  to  interest  themselves  in  the  case 
which  you  Avere  luindling^ 

Mr.  Whipple.  No;  not  to  my  knowledge 

Senator  Wheeler.  That  is  all. 

Mr.  Pattepsgn.  You  mentioned  the  Whitebird  case,  and  your  po- 
sition about  the  proi)Osition  of  law  and  that  of  Mr.  Selby  and  Mr. 
Keaton.     Was  the  Whitebird  case  later  decided? 

Mr.  Whipple.  The  Whitebird  case  was  decided  September  10, 
1928. 

Mr.  Patterson.  Then  as  to  the  question  of  law,  how  was  it  decided 
in  that  case  with  relation  to  your  respective  contentions? 

Mr.  Whipple.  The  district  judge  held  that  the  Secretary  of  the 
Interior  had  the  power  to  make  the  leases. 

Senator  La  Follette.  Is  that  on  file  ? 

Mr.  Whipple.  That  is  on  file,  yes. 

Mr.  Patterson.  Were  the  Mr.  Foster  that  you  met  at  the  Depart- 
ment of  Justice  and  the  Mr.  Keaton  you  met  at  the  Department  of 
Justice  members  of  firms  who  were  attorneys  for  the  next  frienil  in 
the  New  York  case  ? 

Mr.  Whipple.  The  Mr.  Foster  I  refer  to  was  the  Foster  of  the  De- 
partment of  Justice.  I  do  not  happen  to  recall  his  initials.  F.  P. 
Foster;  and  Mr.  Cochran  is  of  Okmulgee. 

Mr.  Parmenter.  Mr.  Foster  is  a  Vermont  man? 

Mr.  Whipple.  That  is  my  understanding. 

Mr.  Patterson.  Mr.  Cochran  was  of  the  firm  of  Cochran  & 
Ellison? 

Mr.  Whipple.  Cochran  &  Ellison  is  the  firm  name.  Mr.  Ellison  is 
dead. 

Mr.  Patterson.  Your  relations  with  Senator  Pine  are  friendly? 

Mr.  Whipple.  I  have  always  thought  so. 

Mr.  Patterson.  I  do  not  know  whether  you  answered  my  question 
about  any  conversation  you  might  have  had  with  Senator  Pine  in 
which  Mr.  Burke  was  mentioned  as  being  in  the  Walter  Keed  Hos- 
pital.    Do  you  recall  any  such  ( 

Mr.  Whipple.  I  do  not  know.  We  got  lost  there  some  place, 
perhaps. 

Mr.  Patterson.  Do  you  recall  that  ^ 

Mr.  Whipple.  I  think  on  one  occasion  I  went  over  to  see  Senator 
Pine,  if  I  can  recollect  correctly,  about   some  phase   in   connection 
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with  the  Flora  Whitebird  litigation.  I  think  it  had  to  do  with  the 
fact  that  a  dismissal  had  been  secured  from  our  client,  dismissing 
the  suit  without  our  knowledge. 

Senator  Wheeler.  By  whom? 

Mr.  Whipple.  AVell,  one  of  the  clients  stated  that  the  superin- 
tendent of  the  Quapaw  Agency  had  coerced  him  into  signing  the 
dismissal. 

Senator  I.,a  Follette.  AVhat  is  tiio  name  of  that  superintendent; 
do  you  remember^ 

Mr.  Whipple.  J.  F.  Sussecool.  I  asked  Senator  Pine  to  take  the 
matter  up.  as  I  recall  it.  with  the  commissioner,  and  he  indicated  that 
he  had  rather  not  do  that.  I  was  complaining  very  bitterly,  and 
I  tiiink  I  was  charging  that  up  to  the  commissioner,  and  I  wanted 
some  action  taken,  and  the  Senator  was  rather  rehictant  to  do  it, 
and  as  I  recollect  it  lie  indicated  that  he  did  not  want  to  ask  any 
favors;  and  I  assumed  or  concluded  that  he  did  not  want  to  have 
himself  handicapped  at  a  later  time;  and  I  think  about  that  time 
Judge  Ames  had  written  a  letter  to  the  President  ju-otesting  his 
activity,  and  I  think  I  suggested  that  to  Senator  Pine  and  perhaps 
showed  him  a  copy  of  the  correspondence.  If  I  recall,  that  brought 
forth  some  comment  about  some  viewpoint  or  expression  on  his  part, 
to  the  effect  that  he  did  not  believe  we  would  get  very  far  with  the 
President,  that  the  President  apparently  tliought  <iuite  well  of  Com- 
missioner Burke,  iind  in  fact  had  sent  him  flowers  to  Walter  Reed 
Hospital  or  some  hospital,  and  I  think  the  Senator  expressed 
the  same  opinion  that  I  did  and  questioned  ihe  integrity  of  the 
commissioner.     That  is  about  the  substance  of  the  conversation. 

Mr.  Patterson.  In  your  answer  just  now  you  said  you  were  then 
under  the  impression  that  the  commissioner  had  something  to  do 
with  this  particular  litigation  you  had  in  mind,  and  you  were  incensed 
about 

Mr.  Whipple.  I  was  complaining  about  it. 

Mr.  PArrjiRsox.  That  you  were  complaining  about  that.  Now, 
just  so  that  there  may  be  no  inference  about  that,  have  you  since 
learned  Avhether  you  were  justified  in  that  conclusion  or  not  as  to  the 
conunissioner? 

Mr.  Whipple.  I  am  satisfied  that  the  com mis.«;i oner  was  not  re- 
sponsible for  that  situation  there — being  responsible  for  it.  Susse- 
cool,  I  think,  took  that  upon  himself,  to  go  out  and  do  that.  That 
was  in  regard  to  the  Eagle-Pitclier  Lead  Co. 

Mr.   Patterson.  Is   that  superintendent   still    there? 
Mr.  Whippi^e.  That  superintendent  is  still  there.     Of  course,  we 
had   a   rather  powerful   situation   combatting   us.     Former   Senator 
Pomerene  was  defending  the  Eagle-Pitcher  licad  Co. 

Mr.  Paiterson.  Have  you  ever  talked  with  Senator  Pine  about  the 
Hepburn  candidacy  as  Superintendent  for  the  Five  Civilized  Trii>es? 
Mr.  WiiJiTLE.  I  do  not  believe  I  have  ever  discussed  that  with 
Senator  Pine 

Mr.  PAiTT-nisoN.  He  has  never  talked  to  you  about  that? 
Mr.  Whipple.  Nothing  that  creates  any  impression  on  my  mind, 
Judge,  about  it. 

Mr.  Patterson.  Aie  you  acquainted  with  Mr.  C<>chran? 
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Mr.  Whipple.  E.  D.  Cochran  ? 

Mr,  Patterson.  Yes. 

Mr.  Whipple.  Yes. 

Mr.  Pati'erson.  How  long  have  you  known  him  ? 

Mr.  Whipple.  I  should  say  eight  or  nine  years. 

Mr.  Patterson.  Do  you  know  anything  about  the  relations  of  Mr. 
Cochran  and  Senator  Pine,  politically  or  personally? 

Mr.  Whipple.  They  are  very  friendly,  I  should  judge.  I  think 
Mr.  Cochran  has  been  a  quite  close  political  adviser  of  the  Senator; 
that  he  was  quite  active  in  his  campaign;  and  I  believe  he  has  repre- 
sented him  professionally  in  some  matters. 

Mr.  PA'rTEHsoN.  You  say  he  was  active  in  his  campaign.  That 
was  in  Okmulgee  County? 

Mr.  Whipple.  Well,  that  was  state-wide.  It  started  in  Okmulgee 
County. 

Mr.  Patterson.  With  the  Republican  organization  of  Okmulgee 
County  how  was  Mr.  Cochran  connected,  if  he  was  connected?  What 
position  did  he  hold? 

Mr.  Whipple.  The  organization  down  there  is  composed  of  the 
chairman,  Mr.  Koaton,  a  vice  president^  secretary,  and  treasurer, 
and  then  there  are  several  precinct  committeemen.  I  do  not  believe 
Mr.  Cochran  has  had  any  of  those  positions,  but  he  has  always  been 
active;  usually  the  chairman  of  the  committee  on  resolutions. 

Mr.  Patierson.  Chairman  of  the  committee  on  resolutions? 

Mr.  Whippije.  And  on  the  general  policy  in  Republican  circles. 

Mr.  Patterson.  Do  you  know  whether  he  was  the  chairman  of  the 
committee  on  resolutions  or  connected  with  that  committee  at  the 
convention  in  192S.  in  April? 

Mr.  Whipple.  1  do  not  recall  whether  I  attended  the  convention 
in  1928  or  not.  I  think  I  have  attended  every  convention,  practically, 
except  along  in  1925  or  1924.  Usually  Mr.  Cochran  has  been  on 
the  committee  on  resolutions. 

Mr.  Patterson.  I  will  ask  the  reporter  to  mark  this  paper  as  an 
exhibit. 

(The  paper  referred  to  was  marked  "  Exhibit  151.") 

Mr.  Patterson.  I  hand  you  what  purports  to  be  a  document  of  the 
committee  on  resolutions  of  the  Republican  convention  of  Okmulgee 
County,  held  in  April,  1928,  and  ask  you  if,  on  examination  of  that, 
you  can  tell  who  prepared  it  or  whether  Mr.  Cochran  assisted  in  its 
preparation? 

Mr.  Pakmenter.  I  think  it  would  be  a  fine  thing  to  have  the 
resolutions  read  also. 

Mr.  Patterson.  I  have  not  got  them  identified  yet.     I  offer  them. 

Mr.  Whipple  (after  examining  paper).  I  did  not  prepare  this. 

Mr.  Patterson.  No;  I  did  not  say  so.  I  asked  you  if  you  knew 
anything  about  the  preparations. 

Mr.  Whipple.  No  ;  I  was  not  present.  I  think  I  do  know  who  pre- 
pared it,  by  reason  of  the  diction. 

Mr.  Patperson.  Who  do  you  think  prepared  it? 

Mr.  Whipple.  I  think  Mr.  E.  D.  Cochran  prepared  it.  It  is 
strikingly  like  his  diction. 

Mr.  Patterson.  I  will  read  the  resolution  [reading]  : 

26465— 29— PT  3 29 
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Exhibit  151 

Be  it  resolved  by  the  Republican  County  Convention  of  Okmuhjee  County, 
Okla.,  duly  axsemblrd  on  this  J,th  d<iy  of  April,  I'jJs,  That  we  takt-  gri-at  pride 
in  the  universal  confidence  and  esteem  which  the  American  i>e<ipie.  without 
regard  to  party  afliliiitlons.  entertain  for  that  first  and  foremost  Republican, 
Hon.  Calvin  Coolidge,  for  nearly  six  years  President  of  the  United  States, 
We  commend  to  the  tax-riddeii  voters  of  this  State  the  adoption  of  the  same 
principles  of  economy,  frugality,  and  efficiency  in  State  anil  municipal  affairs 
which  have  been  so  strikingly  effective  and  satisfactory  in  national  aCfairs. 

Mr.  Parmenter.  I  suggest  that  that  be  not  read  in  the  presence 
of  the  Senator  on  the  other  side  of  the  table. 

Mr.  Patterson.  I  do  not  believe  any  offense  will  be  taken. 

Senator  Wheeler.  I  could  not  agree  with  it. 

Mr.  Patterson.  No;  I  am  not  asking  anybody  to  commit  them- 
selves.    [Continuing  reading:] 

Be  it  further  resolved.  That  we  take  pride  in  the  achievements  of  our  own 
peerless  leader,  Hon.  W.  B.  Pine,  United  States  Senator  from  Oklahoma.  His 
high  sense  of  honor,  his  devotion  to  duty,  his  loyalty  to  the  best  interests  of 
his  constituents  an<l  of  the  Nation  at  large  have  endeared  him  to  the  people. 
Hi»  untiring  efforts  to  combat  iniquity  in  high  places  must  ultimately  prevail. 
We  commend  the  fight  he  is  making,  not  to  the  passive  tolerance,  but  to  the 
active  assistance  of  the  administration  leaders  at  Wasliington.  We  deplore 
the  vacancy  which  has  so  long  existed  in  the  ollice  of  the  Superintendent  for 
the  Five  Civilized  Tribes,  at  Muskogee,  Okla.,  and  we  particularly  indorse  and 
approve  the  consistent,  persistent,  and  relentless  efforts  of  Senator  Pine  to 
obtain  the  appointment  of  a  capable  and  satisfactory  olficer  to  fill  this  vacancy 
regardless  of  the  determined,  aggressive,  and  powerful  opposition  of  the  Sec- 
retary of  tlie  Interior  and  the  Indian  Bureau  at  Washington. 

We  heartily  indorse  Senator  Pine's  recommendation  of  Hon.  James  Hepburn 
for  the  position  of  Superintendent  for  the  l-'lve  Civilized  Tribes  at  Musliogee. 
We  know  Judge  Hepburn  to  be  eminently  qualified  for  the  api>ointnient,  and  we 
have  every  confidence  in  his  moral  courage  and  stamina.  We  commend  the 
recommendation  of  Judge  Hepburn  for  this  position  to  tlie  favorable  considera- 
tion of  the  President  of  the  United  States,  notwithstanding  the  hostility  of  the 
Secretary  of  the  Interior  and  certain  other  officers  of  the  Bureau  of  Indian 
Affairs.  The  stubborn  resistance  on  the  part  of  these  Governnn'nt  officials 
against  the  ajipointment  of  Judge  Hepburn  to  the  suiMM-intendency  at  Miiskogee 
only  serve  to  demonstrate  the  necessity  for  a  change,  eitiier  in  the  i)ersonnel  or 
the  fKilicy,  or  both,  of  the  department,  !ind  confirms  us  in  our  conclusion  that 
the  services  of  such  a  man  as  Judge  Hepburn  are  imi>eralively  recpiired  in  the 
department. 

We  deplore  and  condemn  the  pernicious  iM)litical  activity  of  numerous  civil- 
service  employees  of  the  Indian  Bureau  at  Muskogee  and  instruct  tlie  secretary 
of  this  convention  to  furnish  the  Civil  Service  Commission  with  a  copy  of  this 
resolution  :  Be  it  further 

h'csolvcd.  That  the  delegates  ele<'ted  l)y  this  convention  to  represent  the  Re- 
publicans of  this  county  in  the  congrt'ssional  district  and  the  Statt'  conventions 
be,  and  they  are  hereby,  instructed  to  vote  as  a  unit  i>n  all  nnitters  coming  bef«ire 
either  and  both  of  said  conventions. 

Senator  Pine.  Were  you  a  delegate  to  thai  convention.  Mr. 
Whipple? 

Mr.  Whipple.  I  was  not  a  delegate.  I  tiiiiik  1  h:id  a  proxy  that 
took  me  there. 

Senator  Pine.  Was  Cochran  a  delegate  to  that  county  convention? 

Mr.  Wiiii'i'i.K.  He  either  was  a  delegate,  or  T  think  ho  Inid  a  proxy. 

Senator  Pink.  1  will  say  that  I  have  just  been  told,  and  that  I 
tliink,  that  Mr.  Cochran  was  not  a  delegate. 

Mr.  Wnippi-K.  I  do  not  think  he  was  a  delegate,  hut  think  Mr. 
Keaton  .supplied  him  witli  a  proxy,  as  I  recollect  it. 
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Mr.  Parmenter.  If  I  might  ask,  in  passing,  that  is  the  rule  in 
expressing  the  views  of  the  Republicans  in  Okmulgee  County,  po- 
litically? 

Mr.  Whipple.  I  think  it  is. 

Mr.  Parmenter.  It  is.     AH  right. 

Senator  Pine.  Did  I  attend  that  convention  ? 

Mr.  Whipple.  I  do  not  think  you  did,  Senator. 

Mr.  Parmenter.  Modesty  would  forbid. 

Mr.  Patterson.  Now,  Mr.  Whipple,  do  you  recall  any  other  con- 
versation you  had,  at  any  time,  with  Senator  Pine  or  with  Mr.  Selby 
or  Mr.  Parmenter,  in  which  the  Indian  Bureau  or  Mr.  Burke  was  dis- 
cussed? If  you  do,  give  the  committee  as  near  as  you  can  the  time 
and  place,  and  the  substance  of  what  was  said. 

Mr.  Whipple.  There  are  probably  some  others  that  I  may  not 
have  mentioned.  There  is  not  anything  that  particularly  refreshes 
my  recollection  now,  except  the  general  trend  of  my  conversation 
was  along  the  line  of  hostility  toward  Commissioner  Burke. 

Mr.  Patterson.  You  have  mentioned  Harwood  Keaton.  What 
position  did  you  say  he  held  in  the  Republican  organization  down 
there  ? 

Mr.  Whipple.  He  is  chairman  of  the  Republican  county  committee. 

Mr.  Patterson.  And  was  he  elected  at  this  convention  where  these 
resolutions  were  adopted? 

Mr.  Whipple.  I  think  so. 

Mr.  Patterson.  Do  j'Ou  know  what  his  relations,  other  than  ex- 
pressed in  these  resolutions,  might  be  with  Senator  Pine,  politically? 

Mr.  Wiiipeple.  He  has  been  active  over  a  perio<l  of  years,  po- 
liticall}'.  down  there,  and  he  is  credited  with  having  been  responsible 
for  securing  Senator  Pine  as  a  candidate  for  the  Republican  nomina- 
tion for  United  States  Senator,  and  was  very  active  in  his  campaign. 
I  should  say  he  was  probably  the  campaign  manager. 

Senator  Wheeler.  Who  is  this? 

Mr.  Whippi>e.  Harwood  Keaton. 

Senator  Pine.  You  would  hardly  say  that  he  was  campaign  man- 
ager for  the  entire  State,  would  you? 

Mr.  Whipple.  I  think  that  was  rather  divided  up — am  I  correct 
about  that,  Senator — in  the  district? 

Senator  Pine.  There  was  a  State  campaign  manager,  whose  name 
was  J.  E.  Dice. 

Mr.  Paitterson.  Have  you  ever  had  any  talk  with  Mr.  Keaton 
about  this  Burke  matter  and  Senator  Pine's  connection  with  it? 

Mr.  Whipple.  I  did  not  get  your  question. 

Mr.  Patterson.  I  say,  have  you  ever  at  any  time  had  any  talk 
with  Mr.  Keaton  in  which  this  Burke  matter  was  mentioned,  that 
you  spoke  of  Senator  Pine  in  connection  with? 

Mr.  Whipple.  I  have  frequently  talked  with  Harwood  Keaton 
about  Indian  affairs. 

Mr.  Patterson.  By  "  Indian  affairs,"  do  you  mean  Commissioner 
Burke? 

Mr.  Whipple.  Generally,  they  centered  around  Commissioner 
Burke. 
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Mr.  Pattekson.  Yes.  In  any  of  these  conversations  do  you  recall 
any  statements  about  any  fij?ht  Ikmu^  made  <»n  Burke  by  Senator 
Pino,  and  su<;^esti()ns  in  that  direction  if 

Mr.  WiiiPiLK.  Keaton  is  less  diplomatic  in  his  conversation  than 
Senator  Pine  would  be. 

Mr.  Patterson.  Just  tell  the  conmiittee,  now,  about  that. 

Mr.  "Whipple.  I  think  he  had  the  same  feeling  that  I  had  of  hos- 
tility to  Commissioner  Burke,  and  I  think  had  the  feelinjr  that  Burke 
should  be  deposed  as  Commissioner  of  Indian  Atfaii-s.  and  so  ex- 
pressed himself. 

Mr.  Pattekson.  In  connecti(m  with  the  Hepburn  appointment, 
did  Mr.  Keaton  express  himself  to  you  in  any  way  about  the  liirht  on 
Mr.  Burke,  or  that  they  would  "  get  Mr.  liurke  "  or  anything  of  that 
kind? 

Mr.  Whipple.  That  was  the  trend  of  what  he  said;  Judge  Hep- 
burn would  be  Superintendent  for  the  Five  Civilized  Tribes.  I  tliink 
he  still  feels  that  way. 

Mr.  Patterson.  I  apologize  for  this  being  leading:  And  to  artom- 
plisli  this  they  would  get  Burke?  Now,  was  that  tlie  understanding 
that  you  liad'of  these  difl'erent  conversations? 

Mr.  Whipple.  That  would  be  the  positive  manner  in  wiiich 
Keaton  would  make  his  statement.  It  would  be  more  positive.  lik«' 
mine. 

Senator  Pine.  Is  not  that  general  in  eastern  Oklahoma;  not  that 
they  would  like  to  destroy  ]Mr.  Burke,  but  that  they  would  like  to 
see  a  change  in  the  administration  of  Indian  atl'airs? 

Mr.  Whipple.  I  think  that  is  pretty  generally  accepted.  Senator,  in 
the  circles  in  which  I  have  traveled. 

Mr.  Patterson.  And  it  is  pretty  generallv  accepted  in  the  .^ame 
section  of  the  country  that  if  Mr.'  Hepburn's  appointment  is  to  be 
secured  they  will  have  to  eliminate  Mr.  Burke?  Is  not  that  also 
true  ? 

Mr.  Whipple.  That  is  a  rather  difficult  question  to  answer. 

Mr.  Patterson.  You  just  answered  the  other,  that  in  that  locality 
the  feeling  was  that  Mr.  Burke  should  be  eliminated,  and  I  am  just 
asking  you  now  with  regard  to  Hepburn. 

Mr.  Whipple.  I  would  say,  if  I  were  to  give  my  own  ojunion  about 

i<^»  yes.  .  .... 

Mr.  Patterson.  In  referrin*^  to  the  conversations  witli  the  dillcrent 

parties,  you  have  stated  the  feeling  you  may  have  had  at  that  time 
concerning  the  same  matter.  Do  you  want  the  conuuittee  to  under- 
stand that  you  entertain  that  same  feeling  yet  toward  Commissioner 
Burke — unfriendly? 

Mr.  Whipple.  My  whole  attitude  was  based  (m  the  Quapaw  liti- 
gation, the  Flo!!i  Whitebird  suit,  and  based  upon  certain  informa- 
tion that  I  was  furnished  by  clients  ami  others,  that  1  could  accumu- 
late, predicated  wholly  upon  that  position  in  the  proof  of  our  oa.<?e. 
and  I  prepared  the  documentary  proof — the  proof  was  largely  docu- 
nientary  j)roof.  There  was  no  proof  to  sustain  any  charge  of  fraud 
as  against  Commissioner  Burke.  On  uiy  activity,  because  of  the 
Quapaw  case.  I  did  him  an  injustice  by  attributing  dishonesty  on 
his  pait  when  there  was  not  any  proof  of  it,  for  (lie  reason  that,  on 
the  contrary,  one  of  the  best  witnesses  and  probably  the  most  cerdi- 
ble  witness  who  testified,  was  Ray  McNaughtoii.  who  wa.->  attorney 
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for  the  Whitebirds  under  the  Qiiapaw  lease,  and  lie  stated  that  Secre- 
tary Fall  had  taken  entire  char<:;e  of  the  leasing  matter,  and  that 
Commissioner  Burke  had  nothinj^  to  do  with  it.  McXaughton  is  an 
Indian,  by  the  way,  and  very  reputable.  My  attitude  was  based 
entirely  upon  a  matter  that  I  was  prejudiced  about  and  was  inter- 
ested in. 

Mr.  Pattkrson.  And  formed  on  an  assumption  of  fact  that  you 
have  since  found  out  was  erroneous? 

Mr.  AViiiri'LE.  There  was  absolutely  no  proof  of  anything  in  our 
cjise  to  connect  Commissioner  Burke  with  the  fact  that  the  leases 
were  made  for  10  per  cent.  The  record  disclosed  when  we  got  into 
the  documentary  proof,  that  he  had  vetoed  two  leapes  and  had  taken 
the  position  that  the  Indian  was  entitled  to  a  15  per  cent  royalty. 
That  is  the  record  fact.  I  have  a  copy  with  me  of  the  transcript 
of  the  testimony. 

Mr.  Patterson.  I  have  never  seen  the  record  of  that  case  and  am 
not  familiar  with  it.  I  do  not  know  much  about  it.  That  was  the 
finding  of  the  court  in  that  case,  that  there  was  no  fraud? 

Mr.  Whipple.  The  court  found  that  there  was  no  fraud. 

The  Chairman.  We  would  like  to  have  you  proceed  as  fast  as 
possible.    The  time  is  short. 

Mr.  Patterson.  I  am  about  through.  I  was  wondering  if  I  had 
overlooked  anj'thing. 

Mr.  Whipple,  do  you  recollect  the  Hepburn  campaign  for  governor 
in  1926? 

Mr.  Whipple.  I  do. 

Mr.  Patterson.  Do  you  remember  or  know  anything  about  the 
document  of  the  platform  of  Hepburn,  distributed.  I  think,  by  the 
Jim  Hepburn-for-Governor  Club? 

Mr.  Whipple.  Yes,  I  am  familiar  with  it. 

Mr.  Patterson.  Who  were  connected  with  that  clul)  as  active 
members  of  it? 

Mr.  Whipple.  I  was  quite  active,  and  Mr.  Cochran  was  quite  active. 
Mr.  Keaton  was  quite  active.  Mr.  Keaton  was  manager  of  Judge 
Hepburn's  camj^aign. 

Mr.  Patterson.  I  have  not  a  copy  of  that  to  show  you,  but  do  you 
recall  from  the  description  of  it  the  document  that  I  mean,  dis- 
tributed by  the  Jim  Hepburn-for-(jovernor  Club?  It  is  in  the 
record. 

Mr.  AVhippij:.  Yes;  I  recall  it  quite  distinctly-.  I  helped  to  pre- 
pare it. 

Mr.  Patterson.  Wlio  else  helped  to  prepare  it  ? 

Mr.  Whipple.  Mr.  E.  D.  Cochran  was  chairman.  I  think,  of  the 
publicity  committee,  or  the  committee  to  frame  the  platform  for 
Judge  Hepburn. 

Mr.  Patterson.  Referring  again  to  the  statement  made  about  the 
sentiment  in  that  part  of  the  State  of  Oklahoma  with  reference  to 
Commissioner  Burke,  let  me  ask  you  if  that  sentiment,  which  I 
understand  you  sa}'  now  obtains,  has  or  iuis  not  been  the  result  of 
the  activities  on  behalf  of  Hepburn? 

Mr.  AViiippLE.  Not  exclusively.  That  has  materially  c(mtributed, 
I  think.  Judge. 

Mr.  Patterson.  Would  you  say  it  has  been  more  pronounced 
recently  than  it  had  been  a  year  or  two  past? 
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Mr.  Wiiii'i'LE.  In  these  circles  that  I  am  speaking;  of  now. 

Mr,  Patterson.  That  is  what  I  mean. 

Mr.  Wiiiri'LE.  It  lias  been  ouite  pronounced,  and  it  has  been  cumu- 
lative.    It  lias  withered  wei«rlit. 

Senator  Pine.  May  I  a.sk  a  question  in  that  connection? 

Mr.  Pattehsox.  Certainly,  Senator,  certainly. 

Senator  Pine.  Did  any  statement  or  any  iniluence  that  Judge  Hep- 
burn lias,  have  anythinj^  to  do  with  the  congressional  investigation 
in  1924,  of  this  matter^ 

Mr.  Wiiipi'le.  None  tliat  I  know  of. 

Senator  Pine.  Did  Mr.  Hepburn  have  anything  to  do  with  the 
investigation  by  the  Board  of  Indian  Commissioners? 

Mr.  Whipple.  That  was  the  investigation  in  1925. 

Senator  Pinb.  By  Vaux;  yes;  in  Oklahoma? 

Mr.  Wiiippi^.  Nothing  that  I  personally  know  of. 

Senator  Pine.  You  would  not  have  any  means  of  knowing  any- 
thing about  that,  and  do  not  know  anything  about  it? 

INIr.  Whipple.  I  think  Jud^e  Hepburn's  first  interest  was  brought 
about  by,  probably,  my  aativity  on  it,  for  I  was  the  author  of  that 
portion  of  his  platform  involving  Indian  affairs. 

Mr.  Patterson.  And  that  was  prepared  while  you  were  laboring 
under  the  impression  that  you  said  you  had,  based  on  those  state- 
ments you  spoke  of? 

Mr.  Whipple.  Yes. 

Mr.  Patterson.  I  think  that  is  all. 

Senator  AVheeler.  That  is  all. 

The  Chairman.  Are  there  any  further  questions? 

Mr.  PARaiENTER.  I  would  like  to  ask  a  question  or  two.  Was 
Judge  Hepburn,  do  you  know,  a  candidate  in  December,  1927? 

The  Chairman.  For  wdiat? 

Mr.  Parmenter.  For  appointment  to  office;  Judge  Hepburn,  as 
Superintendent  for  the  Five  Civilized  Tribes. 

The  Chairman.  Yes. 

Mr.  Whipple.  I  do  not  recall  just  the  exact  time,  but  it  would 
rather  be  my  recollection,  late  in  the  year  1927. 

Mr.  Patterson.  So  that  anything  that  occurred  prior  to  December, 
1927.  the  Hepburn  candidacv  could  have  nothing  to  do  with  the  case? 

Mr.  Whipple.  So  far  as  t  know  it  had  no  l)oaring  on  it. 

Mr.  Parmi:ntei{.  Mi'.  Selby  talked  with  you  about  the  Katie 
Fixico  case  and  stated  that  it  was  as  bad  as  the  Barnett  case,  or  that 
the  Barnett  fjisc  was  as  bad  as  (he  Katie  Fixico  case? 

Mr.  Whii'I'Li;.  I  think  he  mad<>i  a  relative  comi^arison.  I  do  not 
recall  (he  language,  but  he  (lioiigiit  bo(h  of  (hem  bad. 

Mr.  Paicmenter.  What  do  you  think  about  the  Katie  Fixico  case? 

Senator  Wheeler.  Let  us  not  have  matters  of  oiVinion  here. 

Mr.  Parmenter.  Very  well.  I  would  like  to  get  before  tlic  com- 
mittee just  something  about  the  facts  and  extent  of  it.  What  was 
the  extent  of  (he  wrong  in  dollius  and  cents?  T  am  not  going  into 
it.    I  do  not  know. 

Mr.  WiiiPPLi',.  In  (he  period  of  somewh(>re  around  IS  to  20 
months'  or  2;")  niondis'  adininis(ia(ion  of  her  afl'airs,  under  tiie 
Coun(y  cour(  of  Olcinnlgcc  County  by  tlu'  three  (ha(  I  have  charped 
with  being  in  a  conspiracy,  the  county  judge,  the  former  guardian, 
V.  V.  Morgan,  and  the  attorney  for  the  guardian,  A.  E.  Graham, 
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$110,000  had  been  taken  out  of  an  estate  worth  then  about  $650,000 
or  $700,000  by  way  of  alleged  expenses,  fees  for  j^uardian,  and  at- 
torneys' fees,  and  the  net  result  of  that  has  been  that  in  an  account- 
ing brought  before  a  special  referee  upon  it  by  the  successor  judge, 
we  have  pending  for  confirmation  the  reference  report  in  which  it 
was  found  that  the  county  judge  and  the  other  two  conspirators 
that  I  have  named  were  in  a  fraudulent  conspiracy  to  cheat  and 
defraud  the  estate,  and  it  was  recommended — a  surcharge  on  falsifi- 
cation of  the  account  in  the  amount  of  about  $65,000. 

Mr.  Parm  ENTER.  Were  these  funds  restricted  funds  at  any  of  the 
time? 

Mr.  WmrrLE.  That  involves  a  legal  question.  In  my  opinion, 
those  funds  should  have  been  and  still  are  subject  to  the  supervision 
of  the  Secretary  of  the  Interior. 

Mr.  Parmenter,  You  liave  talked  about  the  Flora  Whitebird 
case.  As  I  understood  that  case,  these  Indians  did  not  want  to  sign 
the  lease. 

Mr.  Whipple.  They  did  not  sign  the  lease. 

Mr.  Parmenter.  Who  did  sign  the  lease? 

Mr.  Whipple.  The  then  superintendent  of  the  Quapaw  Indians. 

Mr.  Parmenter.  What  was  his  name? 

Mr.  Whipple.  O.  P.  Chandler. 

Mr.  Parmenter.  At  wdiose  direction  did  he  sign  the  leases? 

Senator  Wheeler.  If  you  know. 

Mr.  Whipple.  Either  at  the  direction  of  Commissioner  Burke  or 
at  the  direction  of  Secretary  Fall  or  some  Assistant  Secretary. 

Mr.  Parmenter.  That  is  in  writing? 

IVIr.  Whipple.  That  is  in  writing. 

Mr.  Parmenter.  Over  the  signature  of  the  man  who  directed  it 
to  be  done? 

Mr.  Whipple.  Yes. 

Mr.  Parmenter.  Just  state  briefly  why  did  not  these  Indians  want 
to  sign. 

Mr.  Whipple.  They  took  the  position — and  were  represented  by 
counsel  at  the  time — that  they  should  have  a  higher  royalty  and 
that  the  leases  should  be  offered  to  the  highest  and  b&st  bidders. 

Mr.  Parmenter.  They  were  contending  that  a  higher  royalty 
should  havo  been  paid  ? 

Mr.  Whippije.  Making  a  showing  that  15  per  cent  was  being  paid 
on  lands  of  people  liaving  a  similar  proposition. 

Mr.  Parmeni-er.  And  there  was  then  pending  in  the  department 
an  application  for  a  higher  rate? 

Mr.  Whipple.  There  was  an  application  then  pending  for  25  per 
cent,  as  I  recall  it. 

Mr.  Parmenter.  After  you  brought  your  lawsuit,  then  this  Agent 
Sussecool  went  out  and  got  a  dismissal  of  the  suit  from  the  Indians? 

Mr.  Whipple.  I  think  that  his  subordinate,  a  man  by  the  name  of 
Cotter,  is  the  one  that  actually  took  the  dismissal  of  the  lease.  He 
is  a  farm  agent,  a  sort  of  a  field  clerk,  for  the  agent. 

Mr.  Parmenter.  Now,  tlien,  they  went  into  court  and  said  they 
wanted  their  case  tried,  and  the  court  went  on  and  tried  it  ^ 

Mr.  Whipple.  The  two  older  ones  took  the  stand  and  said  they 
were  old  and  did  not  want  the  lawsuit  to  go  on;  that  they  did  not 
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want  to  worry  with  it.  The  younper  jreneiation  said  they  wanted 
the  lawsuit  to  ^o  on.  and  the  next  day  the  Federal  jud<;e  held  they 
were  all  incompetent  and  ai)j>ointed  Judfre  Ames  the  next  friend  to 
prosecute  the  liti*;ation. 

Mr.  ]*Ai{MEXTKi{.  Now.  what  was  the  position  of  the  Interior  De- 
partment or  the  Commissioner  of  Indian  Affairs  with  i-eference  to 
upholdinj^  leases  or  otherwise? 

Mr.  Whu'plk.  I  made  no  real  activity  to  try  to  «.'et  the  Interior 
Department  to  do  anytliin<;.  It  was  my  ojjinion  1  coul«l  n<»t  expect 
them  to  reverse  them.selves.  Secretary  Fall  had  already  awarded  the 
leases.  That  was  Jud^e  Ames'  opinion,  and  we  appealed  direct  to 
the  Department  of  Justice  for  some  relief. 

Mr.  Paumkn"it.r.  Did  you  not  jjet  information  throufrh  the  Depart- 
ment of  Justice  that  the  Intciior  Department  was  uph(»ldin«r  the 
leases? 

Mr.  Whipple.  That  was  our  information:  yes.  sir;  so  comnuini- 
cated  to  me. 

Mr.  Parmentek.  Now,  the  case  went  to  judgment  in  the  lower 
court  and  j'ou  have  appealed  it  ? 

Mr.  Whipple.  That  is  correct. 

Mr.  Pahmenter.  Who.  if  anyone,  has  contributed  to  the  expense  of 
that  appeal  in  the  way  of  defrayin<r  the  expenses  necessary  thereto? 

Mr.  Whipple.  That  was  handled  in  this  fashion.  It  is  iioin<r  to 
take  about  $2,r)00  to  meet  tlie  expenses  of  the  appeal.  I  had  Jud«;e 
Ames  prepare,  and  I  filed  for  him.  an  ajiplication  for  an  order  on 
the  superintendent  of  the  Quapaw  Agency  to  pay  the  necessary  costs 
of  appeal. 

Senator  Wheeler.  I  assume  we  are  «roinfr  into  those  cases  later  and 
I  would  not  spend  nmch  time  on  that  now. 

Mr.  Whipple.  The  Secretary  of  the  Interior  and  the  Commi>sioner 
have  authorized  and  have  caused  the  Superintendent  of  the  Pawpaw 
Agency  to  pay  to  the  next  friend  $2,500  to  meet  the  costs  of  appeal. 
That  was  on  court  order  and  request. 

Senatoi-  Wheeler.  All  we  want  to  take  up  now  is  this  charge  with 
reference  to  the  conspiracy- 
Mr.  Parmexter.  In  the  Department  of  Justice,  where  Mr.  Salby, 
tlie  deputy  United  States  attorney  for  New  York,  nnd  Mr.  Cochran 
was  present,  also  Mr.  Lacy  was  present,  and  the  iniefs  were  being 
prepared,  the  di.scussions  that  took  place  there  weie  the  oidinary 
discussi(ms  such  as  lawyers  wouhl  have  in  the  preparation  of  a  brief? 

Mr.  Whipple.  Yes;  just  the  ordinaiv.  usual  conversations,  ex- 
pressing views,  and  .so  forth. 

Mr.  Selby.  With  leave  of  the  conmiittee — Mr.  AVhipple,  vou  used 
the  term  ''some  ciiticism  "  in  reference  to  the  discussions  relating  to 
the  lnt«'rioi-  ])e|)artmeiit"s  handling  of  the  particulai"  cases  which 
you  hav<'  mentioned.  I  will  ask.  in  ordei  that  the  committee  nuiy  be 
clear  and  understand  it,  was  it  not  a  fact  tliat  those  ciiticisms  to 
which  you  uunlr  refer<'nce  were  i)Ui'ely  ci'iticisms  with  refeicnce  to 
the  legal  aspects  of  the  cases  that  were  mentioned  and  that  they  wei*e 
directed  j)articularly  to  the  proposition  that  the  Secretary  of  the 
Interior  and  the  Commissioner  of  Indian  Affairs  weie  without  au- 
thority to  take  over  and  control  the  Indians'  property  without  their 
consent  ? 
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Mr.  Whipple.  If  I  did  not  make  that  clear,  I  Avant  to  make  it 
clear  now. 

Mr.  Sei.bt.  There  was  no  criticism  directed  to  the  Secretary  of  the 
Interior,  the  commissioner,  or  other  officer,  outside  of  the  mere  official 
act  and  of  their  construction  of  the  law  or  viewpoint  or  contention  as 
to  the  law;  that  the  Secretary  of  the  Interior  had  full  authority  to 
in  fact  administer  on  the  Indian's  estate,  regardless  of  what  the 
Indian  said  ahout  it — was  that  not  substantially  it? 

Mr.  Whipple.  Yes,  sir. 

Mr.  Selby.  And  our  contention  was,  and  you  were  in  accord  or  in 
agreement  with  it,  that  the  Indian,  as  to  the  disposition  of  his  re- 
stricted lands  or  the  royalties  resulting  therefrom,  was  clothed  with 
authority-  to  express  his  own  viewpoint  ahout  that  and  his  own  wish, 
and  he  must  necessarily  initiate  any  prop<Jsal  for  the  alienation  of 
his  property  before  the  Secretary  of  the  Interior  had  authority  to 
act  in  any  event  i 

Mr.  AVhipple.  On  the  legal  question  that  is  correct. 

Mr.  Sei.by.  That  is  the  matter  to  which  you  referred  when  you 
spoke  of  the  criticisms? 

Mr.  Whipple.  Well,  we  both  had  the  view  we  thought  it  was  a 
high-lianded  proceeding  in  forcing  an  Indian  to  make  leases  he  did 
not  want  to  make. 

^Ir.  Selby.  Were  you  all  in  accord  with  the  opinion  rendered  in 
the  case  of  Jennings  v.  Wood,  in  which  Judge  Hook,  of  the  circuit 
court,  had  declared — and  it  has  been  followed  by  many  cases  since — 
that  the  Secretary's  authority  was  that  merely  of  a  veto;  that  he 
could  not  initiate;  but  that  the  Indian  himself,  or  his  guardian  if 
incompetent  or  a  minor,  must  initiate  the  lease  and  that  the  Secretary 
had  the  authority  then  to  approve  or  to  veto,  according  to  his  own 
judgment? 

Mr.  Whipple.  That  is  correct ;  and  the  circuit  court  of  appeals 
later,  in  the  Quapaw  case,  took  the  same  position. 

Mr.  Parmexter.  That  is  true. 

Mr.  Selby.  I  believe  that  is  true.  That  case  was  decided  when  to 
which  you  last  referred  ? 

Mr.  Whipple.  That  was  decided  in  an  opinion  finally  handed 
down  in  October  of  1927. 

Mr.  Selby.  Is  it  not  true  that  when  the  Quapaw  case  to  which  you 
now  make  reference  was  decided  the  circuit  court  of  appeals  in  that 
case  made  reference  to  the  ca.se  of  Jennings  v.  Wood  and  Judge 
Hook's  opinion,  and  affirmed  that  as  the  law.  in  fact  ? 

Mr.  Whipple.  That  is  correct. 

Mr.  Selby.  That  is  all. 

Senator  Wheeler.  You  lawyers  may  be  interested  in  this  legal 
discussion,  but  the  committee  is  not. 

Mr.  Patterson.  Now,  were  the  discussions  in  the  Department  of 
Justice  on  which  Mr.  Sell)v  has  based  his  questions  as  continued 
and  as  lengthy  as  tiie  questions  asked  by  him  would  indicate?  Do 
they  cover  that  wide  a  field  in  all  those  days  you  listened? 

Mr.  Whipple.  No;  I  do  not  think  they  did.  Judge. 

Mr.  Patterson.  All  right.  Now,  you  said  in  answer  to  a  ques- 
tion of  Mr.  Selby  that  these  were  just  the  ordinary  discussions  that 
lawyers  might  indulge  in  i 
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Mr.  Whipple.  I  understood  it  was  all  in  connection  with  legal 
points. 

Mr.  Patterson.  Would  you  say  you  would  be  able  to  tell  whether 
they  were  the  ordinary  rfiscussions  as  attorneys  would  ordinarily 
indulfrc  in  without  knowing  all  the  facts  in  the  case  and  whetlu-r  the 
attorneys  were  all  representing  the  same  proposition  or  not  in  the 
preparation  of  a  briei? 

Senator  Wheeler.  All  he  could  give  would  be  his  conclusion. 

Mr.  Patterson.  He  has  already  given  it  and  I  was  wondering 
what  he  based  it  on. 

Senator  Wheeler.  I  do  not  think  it  is  very  important  to  the  com- 
mittee one  way  or  the  other. 

Mr.  Whipple.  This  question  was  raised. 

Mr.  Patterson,  I  was  wondering  if  you  wanted  to  say  that  that 
would  be  your  conclusion  unless  you  knew  all  these  facts. 

Mr.  Whipple.  I  did  not  liave  all  the  facts,  except  in  my  own  par- 
ticular matter,  in  which  I  was  interested. 

Mr.  Parmenter.  But  that  was  a  question  that  was  particularly  im- 
portant in  your  Pawpaw  cases,  was  it  not? 

Mr.  Whipple.  That  was  one  important  question. 

Senator  Wheeler.  I  think  the  witness  has  gone  into  this  and 
rehashed  it  enough  and  that  we  are  taking  up  a  lot  of  unnecessary 
time. 

TESTIMONY  OF  THOMAS  D.  LYONS 

(The  witness  was  sworn  by  the  chairman.) 

The  Chairman.  Give  your  name  to  the  stenogi-apher. 

Senator  Wheeler.  Mr.  Patter.son,  I  do  not  want  to  unduly  hurry 
you,  but  I  wish  you  would  make  it  as  speedy  as  you  can. 

Mr.  Patterson.  I  will  do  that.  Judge  Lyons,  please  give  your 
name. 

Mr.  Lyons.  Thomas  D.  Lyons. 

Mr.  Patterson.  Where  do  you  reside? 

Mr.  Lyons.  Tulsa,  Okla. 

Mr.  Patterson.  How  long  have  you  lived  there? 

Mr.  Lyons.  Since  July,  1907. 

Mr.  Patterson.  What  is  your  business? 

Mr.  Lyons.  Attorney  at  law. 

Mr.  Patterson.  Have  you  during  recent  years  been  receiver  in 
some  of  the  suits  in  Judge  Williams'  court? 

Mr.  Lyons.  Yes,  sir;  in  Equity  'J()24,  and  Equity  2025,  the  Arkan- 
sas River  Bed  case  and  tiic  C'ininiei-oii  River  Bed  cast\ 

Mr.  Pa'iterson.  Are  you  tlie  Mr.  Lyons  who  was  commissioner 
of  tiie  Supreme  Court  of  Oklalioma  at  one  time? 

Mr.  Lyons.  Yes,  sir. 

Mr.  Patterson.  How  long  did  you  occupy  that  position? 

Mr.  Lyons.  About  two  and  a  lialf  years. 

Mr.  Patterson.  About  when  was  that? 

Mr.  Lyons.  1923;  about  Noveml)er,  to  1925. 

Mr.  pA'rrEi{S(»N.  Are  you  acciuaiiited  witii  Mr.  Cocliran  of  the  firm 
of  Ellison  &  Cochran,  of  Okmulgee? 

Mr.  Lyons.  Yes,  sir. 

Mr.  Pati'erson.  How  long  have  you  known  him? 
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Mr.  Lyons.  Why,  I  assume  I  had  known  Mr.  Cochran  for  some 
lime,  but  when  I  met  him  a^jain  in  the  spring  of  1928  on  receiver- 
ship business  I  did  not  know  who  he  was  until  I  k-arned  he  was 
Mr.  Cochran  from  Okmulgee. 

Mr.  Patterson.  Had  you  heard  anything  about  a  special  grand 
jury  called  by  Judge  Williams  some  time  in  the  summer  of  1928? 
Mr.  Lyons.  Yes,  sir. 

Mr.  Patterson.  I  think  that  grand  jury  was  supposed  to  convene 
sometime  about  July  9.  if  my  recollection  serves  me  right.  Did  you 
see  Mr.  Cochran  about  that  time? 

Mr.  Lyons.  I  had  some  business  with  Mr,  Cochran. 
Mr.  Patterson.  Go  ahead  and  state  it. 

Mr,  Lyons.  Growing  out  of  a  receivership  e^state  in  April,  May, 
and  June,  1928.  I  saw  Mr.  Cochran  again,  it  must  have  been  very 
soon  after  the  grand  jury  was  called  off  at  Muskogee.  I  had  a  matter 
in  court  and  met  him  inside  the  railing  and  he  told  me  when  I  got 
through  he  w'anted  to  talk  with  me.  So  when  I  got  through  we 
came  out  and  he  asked  me  to  go  back  with  him  to  the  United  States 
district  attorney's  office.  We  were  alone  at  that  time.  He  brought 
up  the  Barnett  matter.  He  said,  "  You  know  that  is  an  outrageous 
affair."'  He  said,  "*  The  Government  ought  not  to  be  allowed  to  play 
horse  in  Judge  Williams'  court  the  way  it  is  doing."  He  tays,  "  This 
matter  is  one  that  cuts  deep  and  will  go  higli,"  He  said,  "'  It  will 
have  a  political  effect,"  He  said,  "  It  will  involve  Mr.  Work,  the 
Republican  chairman.  You  ought  to  go  to  Judge  Williams  and  tell 
him  that  and  have  him  make  an  investigation  of  his  own  motion." 
I  said,  ''  Cochran,  you  know  Judge  Williams  is  a  strong  partisan 
Democrat.  For  that  reason  he  would  be  doubly  dubious  not  to  per- 
mit any  political  tinge  in  his  court,"  He  said,  "  Do  not  decide  too 
hastily."  He  said,  "  You  can  talk  to  him."  *'  No,"  I  said,  "he 
would  resent  my  suggestion,  and,"  I  said,  "  I  never  heard  of  a  Demo- 
crat falling  into  a  Republican  fight  that  did  not  get  the  worst  of  it, 
anyway."    That  was  the  conversation  we  had. 

Senator  Wheeler,  Who  was  it  that  made  that  statement  ? 

Mr.  Lyons.  Mr,  Cochran. 

Senator  Wheeler.  Who  was  Mr.  Cochran? 

Mr.  Lyons.  He  is  an  attorney  from  Okmulgee. 

The  Chairman,  Is  that  all  ? 

Mr,  Patterson.  That  is  all, 

(Witness  excused,) 

Mr.  Patterson.  That  is  all  we  have  here  at  this  time.  That  is  all 
we  were  able  to  get  hold  of  in  the  length  of  time  we  had. 

Senator  Pine.  Inasmuch  as  I  am  personally  interested  in  the 
matter  under  consideration,  I  shall  now  withdraw  from  the  chamber 
and  take  no  part  Avhile  the  committee  is  arriving  at  a  decision  in  this 
matter. 

The  Chairman.  AVe  can  not  make  a  decision  at  the  present  time 
because  we  have  not  a  quorum  here.  If  there  is  nothing  further  to 
come  up  in  the  case  at  this  time,  I  presume  we  might  as  well  take  a 
recess  until  to-morrow  at  10  o'clock. 

^Ir.  Rogers.  Senator  Wheeler,  before  you  leave  I  would  like  to 
make  this  suggestion  :  I  have  been  led  to  believe  that  I  would  be  given 
a  chance  during  the  hearing  to  present  the  BaiTiett  case  from  the 
standpoint  of  the  defendants,  as  the  other  side  have  presented  their 
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case  from  their  viewpoint.  Now,  I  would  like  to  ask  the  committee 
if  they  can  hear  nu*  at  some  near  date  without  me  havin<;  to  r«'turn  to 
AVa.shin<^ton,  whidi  I  would  have  to  do  if  I  <^o  home  now  ^  If  it  can 
be  heard  by  the  lir.st  of  the  week 

Senator  WiiEELKR.  It  would  be  impossible.  We  can  not  finish  the 
Barnett  case  and  we  can  not  hear  you  until  we  finish  our  side,  or  the 
Government's  .side,  of  the  case. 

]Mr.  KotJi-iRS,  I  would  like  to  get  some  idea  when  I  can  be  heard, 
then. 

Senator  Wiikei.er,  "We  do  not  know  ourselves,  because  I  can  not 
<ret  any  idea  as  to  how  fast  we  are  going  to  be  able  to  proceed  with  it. 
We  do  not  know  how  many  hearings  we  are  going  to  hold. 

The  Chairman.  It  all  depends  on  developments. 

Mr.  RooKRs.  Inasmuch  as  the  committee  is  seeking  a  hisioiy  of  the 
Barnett  case,  why  could  I  not  be  heard,  permitted  to  present  the 
matter  at  some  fixed  time,  .so  that  I  nuiy  get  it  off  my  mind  and  go 
home^  I  would  like  to  ask  Senator  Wheeler  if  he  caught  that  sug- 
gestion ?  Inasmuch  as  the  connnitteo  is  speking  to  get  all  the  factij 
in  the  Barnett  matter,  whv  coidd  I  not  i)resent  my  side^ 

Senator  Wheeler.  We  want  to  proceed  in  an  orderly  fashion  and 
there  might  be  things  we  would  want  to  ask  you  ai)out.  We  want  to 
hear  all  the  evidence  on  one  side.  We  want  to  try  it  the  same  as  we 
try  a  lawsuit.  You  would  not  put  in  a  defense  before  you  put  in  the 
other  side,  would  you? 

Mr.  Rogers.  I  do  not  understand  this  is  a  proceeding  in  the  nature 
of  a  lawsuit. 

Senator  Wheeler.  That  is  the  way  we  proceed  with  reference  to 
all  investigations,  and  that  is  the  way  we  try  to  do  it. 

(Thereupon,  at  4  o'clock  p.  m„  the  subcommittee  adjourned  until 
to-morrow.  Wednesday,  January  16,  1929.  at  10  o'clock  a.  u\.) 
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WEDNESDAY,   JANUARY    16,    1929 

United  States  Senate. 
Subcommittee  of  the  Committee  on  Indian  Affairs, 

Wa,shi/i(/fo)},  1).   C. 
The  subcommittee  met,  pur.siiant  to  adjournment,  at   10  o'clock 
a.  m..  in  the  room  of  the  committee  in  the  Senate  Office  Building, 
Senator  Lynn  J.  Frazier  presiding. 

Present:  Senators  Frazier  (chairman),  La  Follette,  and  Pine, 
Present  also :  Mr.  Louis  R.  Glavis,  chief  investigator  for  the  com- 
mittee; Senators  Dill  and  Bratton  of  the  Committee  on  Indian 
Affairs;  Senators  Deneen  and  Glenn;  Mr.  Edgar  B.  Meritt.  Assist- 
ant Commisisoner  of  Indian  Affairs;  Mr.  John  H.  Edwards, 
Assistant  Secretary  of  the  Interior;  Mr.  John  Collier:  and  others. 

TESTIMONY  OF  LOUIS  MARSHALI^Resumed 

The  Chairman.  The  committee  will  come  to  order.  Senator 
Thomas  has  instructed  us  to  count  him  for  a  quorum.  He  is  not 
feeling  well  and  said  he  could  not  appear. 

Senator  La  Follette  will  be  here  in  a  very  few  minutes,  I  am 
informed,  but  Senator  Wheeler  is  not  able  to  come  now.  He  will 
come  if  he  can  get  away  from  another  committee  that  he  is  a  mem- 
ber of  which  is  holding  hearings  at  this  time.  I  think  we  might  as 
well  proceed,  and  we  will  continue  with  the  te^tinlony  of  Mr. 
Marshall,  of  New  York,  where  he  left  off  a  few  days  ago  when  he 
was  here. 

Mr.  Marshall.  At  the  time  of  the  suspension  of  my  examination 
I  had  just  stated  that  I  had  received  a  letter  from  Mr.  Meritt. 
Assistant  Commissioner  of  Indian  Affairs,  dated  March  30,  1928. 
in  which  he  said  as  follows.    [Reading :] 

United  States  Depaetment  ok  the  lNr?3iioR. 

Office  of  Indian  Aftaibs, 

\Viixhin.yton,   Manh    M,   7.''2^'- 
Mr.  Louis  C.  Marshai.u 

Xcic  York  City.  N.  Y. 
Mr  Dear  Mr.  Marshaij. :  At  the  riMiiU'st  of  Mr.  .Tohii  ("iillicr  tlit-re  is  inclosed 
a  tentative  draft  of  tlie  conservancy  contract. 

Please  g'.ve  tliis  matter  your  early  attention  and  let  us  have  tlie  benefit  of 
your  suggestions  as  soon  as  iMissiMe,  and  not  later  than  April  1.'). 
Cordially  yours. 

E.  B.  Mebitt. 
Assistant  Commisxionri , 
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That  letter  inclosed  a  draft  of  the  contract  between  the  Secretary 
of  the  Interior  and  the  Middle  Kio  Grande  conservancy  district. 
Immediately  upon  receiving  that  letter  I  wrote  to  the  Commissioner 
of  Indian  Affairs, 

Mr.  Gla>i.s.  Mr.  Marshall,  should  not  a  draft  of  that  contract  be 
put  into  the  record  at  this  point? 

Mr.  Marshall.  That  particular  draft? 

Mr.  Glavis.  Yes. 

Mr.  Mausiiall.  I  produce  the  first  tentative  draft,  which  was  in- 
closed in  the  letter,  to  which  I  have  just  referred. 

That  letter,  which  was  dated  April  2,  1928,  is  as  follows  [read- 
ing] : 

GUOOENHEIMEK,   UnTEEMEYEB,  AND  MaBSIIALX., 

New  Y(»-k,  April  2,  1928. 
The  CoMMissiOiNER  of  Indian  Affairs, 

Department  of  the  Interior,  Washington,  D.  C. 
Dear  Sib:  I  am  in  receipt  of  the  letter  of  Mr.  Meritt  of  the  30th  ultimo, 
with  the  tentative  draft  of  the  contract   between   the  United   States  and   the 
middle  Kio  Grande  conservancy  district,  for  which  please  accept  my  thanks. 

You  .shall  place  me  under  further  obligations  and  at  the  same  time  facilitate 
my  examination  into  the  subject  if  j'ou  will  kindly  send  me  copies  of  the  fol- 
lowinj:  documents  which  are  referred  to  in  the  contract : 

1.  Chapter  45  of  the  Session  Laws  of  New  Mexico  for  the  year  1927.  If 
you  are  not  supplied  with  printed  copies  of  this  act  I  can,  of  course,  find  it 
in  the  New  York  Law  Institute  library. 

2.  The  agreement  of  April  16,  192G,  referred  to  in  the  seventh  recital. 

3.  The  report  entitled  "A  Preliminary  Reix)rt  on  Middle  Rio  Grande  Invest i- 
gation.s — New  Mexico,"  dated  December  I.'),  1927. 

4.  Any  data  which  will  further  explain  the  items  referred  to  in  paragraph 
14  of  the  contract. 

5.  The  pueblo  lands  net  referred  to  in  paragraph  22  of  the  contract. 

I  shall  make  every  effort  consistent  with  my  other  professional  engagements 
to  .submit  my  suggestions  within  the  time  stated  in  your  letter. 
Very  cordially  yours, 

LoxTis  Marshall. 

Paraiiraph  14  of  the  contract  is  the  one  which  will  be  the  subject 
of  considerable  correspondence  and  discussion,  and  that  really  is 
the  effective  part  of  the  contract,  and  it  indicates  how  the  amounts 
that  are  therein  referred  to  are  arrived  at,  or  at  least  suggests  how 
they  have  been  arrived  at. 

(The  draft  of  the  contract  referred  to  is  here  printed  in  the  record, 
as  follows)  : 

Exhibit  No.  152 

AOREKMK-NT  liY  AND  BETWEEN  THE  UNITED  STATES  OF  AMERICA,  ACTING  BY  THE 
HKCRKTAUV  OF  THE  INTERIOR,  .\ND  THE  M1UDI.E  RIO  GRANDE  CONSERVANCY  DISTRICT, 
PROVIDING  FOR  CONSETIVATION,  IRRIGATION,  DRAINAGE,  AND  FLOOD  CONTROL  FOB 
THE  PUEBLO  INDIAN   LANDS   IN   THE  BIO  OBANDE  VAU^HTY,   N.    MEX. 

'I'his  agreement,   made  this  day  of  ,   in2S.   In   pursuame  of  the 

acts  of  February  14,  1927  (44  Stat.  L.,  1098),  and  March  13.  192S  (Public.  ItJO, 
70th  Cong.,  1st  .se.ss.),  and  esiR'eially  the  last-mentioned  act,  by  and  betwtHMi 
the  United  States  of  America,  hereinafter  styled  the  United  States,  netlng 
by  the  Srcn-tary  of  (he  Interior,  and  tlie  Middle  Rin  (Jrande  con.sorvaney  di.s- 
Irlct,  a  jtoiitieai  subdivisiiin  of  the  State  of  New  .Mexico,  hereinafter  styled  the 
district,  l)y  its  duly  authorized  representatives,  their  respective  sucee.s.sors  and 
assigns,  witnesseth  : 

1.  Whereas  the  .said  act  of  February  14,  1927,  entitled  ".\n  a<t  to  autliorize 
an  .•ipjiroprlntion  for  reconnaissance  work  in  conjunction  with  the  Middle  Rio 
Grande  ednservancy  district  t(i  detcrndne  whether  certain  lands  of  the  Cochlfl. 
Santo  Domingo,   San   Felipe.   Santa   Ana.   Sandla.  and    Isleta    Indians  are  sus- 
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ceptible  of  reclamatiou,  drainage,  and  irrigation  "  provides,  among  otiier  things, 
as  follows : 

'*  That  there  is  hereby  authorized  to  be  appropriated,  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  the  sum  of  $50,000,  or  so  much  thereof 
as  may  be  necessary,  to  pruvide  for  rocuuuaissauce  work  on  the  lalids  of  the 
Cochiti,  JSanto  Domingo,  San  Felipi',  Santa  Ana,  Sandia,  and  Isleta  Indians, 
or  so  much  thereof  as  may  be  susceptible  of  irrigation,  lying  within  the 
exterior  boundaries  of  the  Middle  Rio  Grande  conservancy  district,  a  political 
subdivision  of  the  State  of  New  Mexico,  but  not  subject  to  district  assessments, 
and  to  enable  the  Secretary  of  the  Interior  to  provide  for  surveys,  examina- 
tions, and  the  preparation  of  plans  and  specilications,  for  the  reclamation, 
drainage,  and  irrigation  of  said  lands  and  conservation  of  waters  appurtenant 
thereto,  in  cooperation  with  said  Middle  Rio  Grande  conservancy  district,  said 
money  to  be  paid  from  time  to  time  as  said  work  proceeds,  such  payments,  in- 
cluding the  salary  and  expenses  of  the  engineer  hereinafter  referred  to,  to  be 
made  in  proportion  to  the  expenditures  heretofore  or  hereafter  made  by  the 
district  in  the  ratio  that  the  area  of  the  Indian  lands  bears  to  the  other  lands 
to  be  benelited,  such  expenditures  to  be  subject  to  the  approval  of  the  Secre- 
tary of  the  Interior  and  to  be  made  under  such  rules  and  regulations  as  may 
be  prescribed  by  the  Secretary  of  the  Interior :  Provided,  That  said  Secretary, 
through  the  Commissioner  of  Indian  Affairs,  shall  designate  an  engineer,  who 
shall  represent  the  department  in  the  preparation  of  said  plans  and  report 
thereon,  and  whose  salary  and  expenses  shall  be  paid  out  of  the  funds  herein 
authorized  to  be  appropriated :  Provided  further,  That  and  said  sum  or  any  part 
thereof  that  may  be  expended  for  this  reconnaissance  work  shall  be  reim- 
bursable by  said  Indian  lands  if  and  when  the  participation  by  the  United 
States  in  construction  of  said  project  is  approved  by  the  Unitetl  States,  such 
reimbursement  to  be  in  accordance  with  the  terms  of  the  act  of  Congress 
approving  such  participation :  Provided  further,  That  the  Secretary  of  the 
Interior  shall  report  to  Congress  the  results  of  said  reconnaissance  work  and 
his  recommendations  thereon." 

2.  Whereas  the  said  act  approved  March  13,  1928,  entitled  "An  act  authorizing 
the  Secretary  of  the  Interior  to  execute  an  agreement  with  the  Middle  Rio 
Grande  conservancy  district  providing  for  conservation,  irrigation,  drainage, 
and  tlood  control  for  the  Pueblo  Indian  lands  in  the  Rio  Grande  Valley, 
New  Mexico,  and  for  other  purposes  "  provides,  among  other  things,  as  follows : 

"  That  the  Secretary  of  the  Interior  is  hereby  authorized  to  enter  into  an 
agreement  with  the  Middle  Rio  Grande  conservancy  district,  a  political  sub- 
division of  the  State  of  New  Mex.co,  providing  for  conservation,  irrigation, 
drainage,  and  flood  control  for  the  Pueblo  Indian  lands  situated  within  the 
exterior  boundaries  of  the  said  Middle  Rio  Grande  conservancy  district,  as 
provided  for  by  plans  prepared  for  this  purpose  in  pursuance  of  an  act  of 
February  14,  1927  (Forty-fourth  Statutes  at  Large,  page  1098).  The  con- 
struction cost  of  such  conservation,  irrigation,  drainage,  and  flood-control  work 
apportioned  to  the  Indian  lands  .shall  not  exceed  $1,593,311,  and  said  sum,  or  so 
much  thereof  as  may  be  required  to  pay  the  Indians'  sliare  of  the  cost  of  the 
work  herein  provided  for,  shall  be  payable  in  not  less  than  five  installments 
without  interest,  which  installments  shall  he  paid  annually  as  work  progresses: 
Provided,  That  should  at  any  time  it  appear  to  the  said  Secretary  that  con- 
struction work  is  not  being  carried  out  in  accordance  with  plans  approved  by 
him,  he  shall  withhold  payment  of  any  sums  that  may  under  the  agreement  be 
due  the  conservancy  district  until  such  work  shall  have  been  done  in  accordance 
with  the  said  plans:  Provided  further,  That  in  determining  the  share  of  the 
cost  of  the  works  to  be  apportioned  to  the  Indian  lauds  there  shall  be  taken 
into  consideration  only  the  Indian  acreage  benefited  which  shall  be  definitely 
determined  by  said  Secretary,  and  such  acreage  shall  include  only  lands 
feasibly  susceptible  of  economic  irrigation  and  cultivation,  and  materially 
benefited  by  this  work,  and  in  no  event  shall  the  average  per  acre  cost  for  the 
area  of  Indian  lands  benefited  i'xceetl  .$()7..'iO:  Pruinded  further,  That  all  present 
water  r  ghts  now  appurtenant  to  the  approximately  eight  thousand  three 
hundred  and  forty-six  acres  of  irrigated  Pueblo  lands  owned  individually  or  as 
pueblos  under  the  proiwsed  plans  of  the  district,  and  all  water  for  the 
domestic  purix)ses  of  the  Indians  and  for  their  stock  shall  be  prior  and  para- 
mount to  any  rights  of  the  district  or  of  any  property  holder  therein,  which 
priority  so  defined  shall  be  recognized  and  jirotected  in  the  agreement  between 
the  Secretary  of  the  Interior  and  the  sjiid  Middle  Rio  Grande  conservancy 
district,  and  the  water  rights  for  the  newly  reclaimed  lands  shall  be  recognized 
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as  equal  to  those  of  like  district  lands  and  be  pntteete<l  fmui  discrimination 
in  the  division  and  use  of  water,  and  such  watt-r  rights,  old  as  well  as  new, 
shall  not  be  subject  to  loss  by  nonuse  or  aitandonment  thereof  so  Ioub  as  title 
to  said  lands  shall  remain  in  th»'  Indians  individually  or  as  pueblos  or  in  the 
United  States,  and  such  irrigated  area  of  approximately  ei^lit  thousand  three 
hundred  and  forty-six  acn^  shall  not  be  subject  by  the  district  or  otherwise  to 
any  pro  rata  share  of  the  cost  of  future  oiH-ration  and  maintenance  or  lietter- 
ment  work  performed  by  the  district.  The  share  of  the  cost  paid  thi*  district 
on  behalf  of  the  Indian  lands  under  the  agreement  herein  authorized,  including 
any  sura  paid  to  the  district  from  the  funds  autliorized  to  be  appropriated  by 
the  act  of  February  14,  1927  (Forty-fourth  Statutes  at  Large,  page  1U»8I, 
shall  be  reimbursed  to  the  United  States  under  such  rules  and  regulations  as 
may  be  prescribed  by  the  Secretary  of  the  Interior:  Provided.  That  such  reim- 
iiursemcnt  shall  be  made  only  from  the  proceeds  of  leases  of  the  newly  reclaimed 
Pueblo  lands  whether  leased  by  Indians  or  others ;  Indians,  however,  to  be 
given  the  preference  in  the  making  of  such  lea.^ws.  and  the  procee<ls  of  such 
leases  to  be  applied,  first,  to  the  reimbursement  of  the  cost  of  the  works  ap- 
portioned to  said  irrigated  area  of  approximately  eight  thousand  thnt'  hundn-d 
and  forty-six  acres:  Provided  further.  That  as  to  not  to  exciH?d  four  thousand 
acres  of  such  newly  reclaimed  lands  if  cultivated  by  Indians  no  rentals  shall 
be  charged  the  Indians:  Provided  further,  That  there  is  hereby  created  against 
the  newly  reclaimed  lands  a  first  lien  for  the  amount  of  the  cost  of  the  w«)rks 
apiK)rtioned  to  such  newly  reclaimed  lands,  which  lien  shall  not  be  enforced 
during  the  p<*rind  that  the  title  to  such  lands  remains  in  the  pueblo  or  individual 
Indian  ownership:  Provided  further.  That  siiid  Secretary  of  the  Interior, 
through  the  Commi.ssioner  of  Indian  Affairs,  or  his  duly  authorized  ag»'nt.  shall 
be  recognized  by  said  district  in  all  matters  pertaining  to  its  operation  in  the 
same  ratio  that  the  Indian  lands  bear  to  the  total  an-a  of  lands  within  the 
district,  and  that  the  district  books  and  records  shall  be  available  at  all  times 
for  inspection  by  said  representative. 

3.  Whereas  the  saiil  district  has  been  duly  organ  zed  under  the  provisions 
of  the  conservancy  act  of  the  State  of  New  Mexico  (ch.  4r>  of  the  Se<slon 
Laws  of  said  State)  for  the  year  1927.  for  the  purpose  of  accomplishing  con- 
servation, irrigation,  drainage,  and  flood-control  works  for  the  hinds  in  the 
middle  R'o  Grande  Valley  in  said  State ;  and 

4.  Whereas  the  ."^aid  d  strict  is  compri.sed  of  a  gross  area  of  approximately 
277,760  acres,  of  which  approximately  132.724  acres  are  subjo<"t  to  benefits 
by  the  imF)rovement  works  contemplated,  which  ajiproximate  net  area  «'ra- 
braces  and  has  interspersed  with  district  lands  certain  Indian  IMicliIo  l.-mds 
of  the  Pueblos  of  Uochiti.  Santo  Domingo.  San  FeliiM>.  Santa  Ana.  Sandia. 
and  Isleta  containing  approxmntely  23,007  acres,  which  area  is  estimated  to 
be  irrigable  under  the  proji'ct  but  which  is  not  subj«'ct  to  the  said  district 
laws  of  the  State  of  New  Mexico  and  is  not  now  adequately  provided  with 
proper  and  modern  structures  and  works  for  the  economic  irrigation  thereof: 
and 

5.  Whereas  under  sections  SOI  and  S02  of  the  said  conservancy  act  of  New 
Mex'co  the  sai<1  district  is  authorized  to  enter  into  contracts  with  the  said 
T'^nifed  Stntes  for  the  purpose  of  furthering  the  accomplishment  of  the  work 
for  which  the  said  di'^trict  was  organized  or  crcitcd  to  the  end  that  tlic  lands 
of  the  said  pueblos  may  by  agreement  with  the  said  United  States  share  In 
(he  cost  of  the  inii»rovements  f)f  the  district  projierly  chargeable  to  their  lands, 
which  authoriznt'on  is  necessary  since  said  pueblo  lantls  are  not  subject 
to  district  assessments;  and 

n.  Wherejis  the  said  district  has  made  surveys,  plans,  si^clflrationa.  and 
estimates  for  the  cjirrying  out  of  tlie  work  and  improvements  for  both  the 
puel)lo  lands  and  the  district  lands,  the  United  St.ites  h;iving  cooiM'rattHl  with 
the  said  district  In  the  |)rep!iration  of  the  plans  in  luirsuance  to  an  act  of 
February  14.  1927   (4  1  Stat.  T-..  H>9K)  ;  and 

7.  Whereas  an  au'reement  was  executed  the  Kith  day  of  April.  1920.  by  and 
between  the  United  St;ites  of  America,  actinii  in  this  instance  by  Klwood 
Mead.  Uommissloner  of  the  T'nited  States  Itureati  of  Re<-Iamation.  ami  the 
said  district  under  which  an  invest  |gn( 'on  of  the  water  resources  of  the  dis- 
trict has  been  made  and  ii  report  issui'd  thereon  entltl<>d  "  Prelbniuary  Ue|»orf 
on  Middle  Rl«»  Grande  Inv«'stieatlons.  New  Mexh'o  "  \indcr  date  of  IKn-ember 
I.I,  lt)27.  which  rejxirt  marked  "  Exhibit  \"  is  atta«'hed  hereto  and  m.'idt*  a  part 
hereof,  wherein  it  is  concluded  that  under  the  t>'»iis  of  the  district  stitlicient 
water  will  be  developed  for  said  district  and  pni'blo  lands;  an<l 
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8.  Whereas  the  United  States  under  said  act  of  Mardi  13,  1!)2S.  is  autlH.rized, 
throuffli  its  said  Secretary  of  tlie  luleriur,  to  execute  an  aurecnieiit  witli  the 
said  district  for  tlie  carrying;  out  of  Ilie  work  of  jirovidinj:  ii(le<|uatc  conserva- 
tion, irrifj;ation,  drainaije,  and  tiood  control  for  tlie  said  Pueblo  Indian  lands  in 
the  Kio  Grande  V^alley,  N.  Mcx..  in  pursuance  to  the  terms  and  conditions  of 
said  act,  which  act  is  made  a  part  of  this  agreement. 

Now,  therefore,  in  order  to  carry  out  tlie  purpose  of  the  aforesaid  acts  of 
Congress,  and  in  consideration  of  the  covenants  herein  containetl,  it  is  mutually 
agreed  by  and  between  the  said  Inited  States  and  the  distric.-t  as  follows: 

9.  The  district  agrees  to  construct  the  conservation,  irradiation,  diainagc,  ;ind 
flood-control  works  in  pursuance  to  and  in  compliance  with  the  plan  pn  pared 
by  the  district  in  cooiH»ration  with  the  United  States  wliicli  in  ^jeneiai  has 
heretofore  t>eeii  aiiproved  by  the  Secretary  of  tlH>  Interior  in  pursuance  to  the 
provisions  of  the  said  acr  of  Febnniry  14,  11>27.  and  the  detailed  plans  and 
specifications  prepared  for  this  purpfise  which  shall  be  tiled  as  the  oHicial  [ilaii 
of  the  district  as  required  by  the  said  conservancy  act  and  jirovide  adefjuate 
modern  structures  and  works  for  accomplishment  of  the  nuiterial  benelits  to 
the  Pueblo  Indian  lands. 

10.  It  is  mutually  agreed  that  minor  modiflcatioiis  and  nlteratioiis  nniy  be 
made  in  the  plans  when  necessary  in  the  opinion  of  th(>  chief  engineer  of  the 
district  to  best  carry  out  the  purjiose  of  this  agreenient  :  I'roridrd.  That  the 
engineer  to  be  designated  by  the  United  States  as  hereinafter  provided  agrees 
to  such  minor  modifications  or  alterations,  and  that  siicli  changes  sliall  not 
affect  the  efiiciency  of  the  work  nor  increase  the  cost  thereof  to  the  Indiaii 
lands.  Shoulil  the  representing  engine<'r  of  th(>  United  Stales  disngree  witii 
the  chief  engineer  of  the  district  as  to  tlie  etticacy  of  any  proposed  changes 
contemplated  by  the  said  chief  engineer  of  the  district  before  any  wcnk  sh.id 
be  undertaken  looking  to  the  carrying  on  of  proposed  minor  modifications  or 
alterations,  the  matter  shall  first  be  submitted  to  the  Secretary  of  the  Interior 
whose  decision  as  to  whether  or  not  the  proi)osed  changes  shall  be  nnule  shall 
be  final.  Should  any  material  modifications  or  alterations  in  said  plans  in  so 
far  as  the  same  affect  Pueblo  Indiaii  lands  be  deemed  advisable  by  the  chi<  f 
engineer  of  the  said  district  such  proiM)sed  changes  shall  l»c  submitted  in 
writing,  accompanied  by  detailed  plans  of  the  proj)  ised  cliaiiges.  together  with 
estimates  of  the  cost  of  the  proixised  work  sliowing  imrease  or  d;'irease  of 
costs  over  the  existing  plans,  to  the  said  Secretary  of  the  Interior,  thnaiudi  the 
representinjf  engineer  of  the  United  States  for  his  c  aisideration  and  action. 
The  said  Se<'retar.v  will,  as  soon  as  iiracticable  after  rece  pt  of  any  such  pro- 
posed changes  in  the  plans,  either  approve  or  disapprove  the  i)rop(ised  changes, 
and  the  district  shall  be  notified  of  the  decision  therein  as  soon  after  it  has 
been  made  as  practicable,  and  in  all  cases  the  decision  of  the  Secretary  shall 
be  final. 

11.  The  tlistrict  agrees  that  the  work  to  be  perf(u-metl  by  it  for  the  Indian 
lands  is  that  of  providing  by  construction  of  necessary  works  c(msisting  of 
imiMUinding  reservoir  or  reservoirs,  diversion  dams,  drainage  systems,  levees 
and  dikes,  irrigation  canals  and  structures,  connecting  canals  and  laterals,  river- 
protection  work,  regulating  stream  channels  by  changing,  widening,  or  deei)en- 
ing  same,  and  fiiod-control  works  that  will  result  in  material,  permanent,  and 
beneficial  improvements  and  actually  divert  and  carry  the  water  to  the  net 
acreage  of  Indian  lands  of  the  several  I'ueblos  approx  niating  ii.'i.GOT  acres  as 
herein  contemplated. 

12.  In  carrying  out  its  program  of  work  the  district  agrees  that  it  will  not 
show  partiality  to  district  lands,  but  that  such  work  consistent  with  the  plans 
.shall  be  performed  for  the  benefit  of  the  said  Pueblo  lands  in  the  same  general 
order  and  manner  as  that  performed  for  district  lands:  that  should  it  apiK^ar 
to  the  United  States  that  the  said  district  is  failing  to  <arry  out  its  construction 
program  consistent  herewith,  the  said  Secretary  shall  notify  the  district  of  its 
faihire  in  this  respect  and  direct  that  work  beneficial  to  the  Indian  lands  shall 
be  undertaken  and  c.irric-d  on  within  45  days  froiu  ilale  of  the  receiiit  of  such 
notification,  and  for  failure  to  comply  with  any  such  n  )tice  as  herein  provided, 
i<^  is  mutuall.v  agreeil  that  the  United  States  shall  be  damaged  to  the  extent  of 
!?50  a  day  for  each  and  every  day  the  said  district  tails  to  comply  with  the 
notification,  and  it  is  hereby  mutually  agreed  that  the  saiil  sum  is  the  aniounr 
of  liquidated  damages  tlu'  said  United  States  shall  stiffer  by  reason  of  such 
failure,  and  that  said  sum  shall  not  in  any  way  be  construed  as  a  i)enally. 
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13.  In  case  of  an  emergenc>'  where  urgent  work  may  be  necessary  in  order  to 
save  loss  or  damage  to  crops  or  proix-rly  on  the  Indian  lauds,  the  district  agrees 
to  advance  the  order  of  its  construction  prouraiu  consistent  with  provision  12 
liereof  and  to  accomplish  such  emergency  work  in  the  shortest  time  pos.sil»le: 
Provided,  That  if  district  funils  are  not  tlieii  availalde  for  surh  construction 
punKj.ses  the  I'nited  States  may  advance  tlie  fun«ls  rw|uiri-d  for  such  enu-rgency 
work  to  the  district  from  any  funds  tlujt  may  bt-  available  therefor,  .sjiid  sum 
so  advance<l  to  be  cre<lited  to  the  next  in.stallment  to  be  paid  liy  the  I'nited 
States  on  the  Indian.s'  share  of  the  cost  of  the  work. 

14.  The  estimated  cost  of  the  project  for  tlie  benefit  of  tlie  Indian  and  district 
lands  is  $11,028,424  to  l)enefit  a  net  area  api)roximating  i:i2.724  acres,  of  which 
a  net  areji  approximating  23.(K)7  acres  is  land  of  sjiid  Pueblo  Indians.  The 
actual  co.st  of  the  work  may  be  less  than  this  amount  which  will  result  in  a 
reduction  in  said  cost  to  the  Pueblo  Indian  lands.  Fnnn  the  actual  eost  of  con- 
struction of  I  he  entire  project  for  both  Indian  and  district  lands  there  shall  l>e 
deducted  before  definitely  determining  the  share  of  the  co.st  to  be  apixutioned 
to  the  said  Pueblo  Indian  lands;  the  total  cost  of  siwcial  or  additional  Hood- 
protection  work  as  coniemplated  by  the  plans  or  any  niodilications  then-of  fur 
the  city  of  Albuqueniue.  for  San  Marcial.  and  the  Santa  Fe  Hallway  at  that 
ix)int  (now  estimated  such  additional  work  will  cost  $(57)2.000)  ;  the  extra  ex- 
pense for  increasing  the  capacity  of  the  New  Helen  Canal  (es;imated  to  cost 
$75,000)  ;  cost  of  all  silt-control  work  (estimated  to  cost  $.">00.000),  and  the  i-ost 
of  linancing  anj-  capitalized  interest  to  be  i>aid  on  behalf  of  non-Indian  lands 
(estimated  to  cost  $500,000).  The  total  sum  arrived  at,  after  making  the  deduc- 
tions specified  above,  api>roximatiug  $1,727,000,  shall  be  used  as  the  basis  of 
apportionment  to  the  Indian  lands  to  be  benelited  by  the  work  by  multiplying 
the  total  sum  to  be  apportioned  by  a  certain  fraction,  the  numerator  of  which 
shall  be  the  total  Indian  acreage  to  be  materially  benetitevl,  and  the  denomi- 
nator of  which  shall  be  the  total  area  to  be  benefited  by  the  total  works  con- 
structed by  the  district  as  hereinafter  defined,  and  from  the  amount  thus  ar- 
rived at  there  shall  l)e  deducted  the  co.st  of  the  Isleta  drainage  canals  previou.sly 
constructCHl  l)y  the  United  States;  a  pro  rata  share  of  the  co.st  of  the  El  Vada 
Re.servoir  to  be  determined  by  multiplying  the  total  cost  of  this  reservoir  by  a 
certain  fraction,  the  denominator  of  which  is  the  total  irrigable  area  to  be 
benefited  by  the  total  works  constructetl  by  the  district  as  hereinafter  defined 
and  the  numerator  of  which  is  the  acreage  of  irrigated  Indian  land  ai)|iroxi- 
mating  8,34(i  acres  which  is  estimated  to  be  $103,300,  and  the  sum  of  $50,000 
previously  paid  by  the  United  States  to  the  distriet  for  preliminary  exiten.ses 
in  pursuance  to  the  .said  act  of  February  14,  1!»27,  and  any  other  proi)er  deduc- 
tions that  may  be  mutually  determintnl  as  not  being  a  proper  exi)ense  and  there- 
fore should  not  be  assessed  against  the  Indian  lands;  and  the  sum  so  arrived  at 
shall  be  the  total  sum  to  lie  paid  the  district  by  the  I'nitetl  States  under  this 
agreement,  it  being  mutually  understood  and  agnn-d  that  In  no  event  shall  the 
total  sum  for  construction  of  such  conservation,  irrigation,  drainage,  and  fiood- 
control  work  to  be  jiald  for  by  the  United  Slates  on  iiehalf  of  the  Intlliin  I'ueMo 
lands  exceed  $1,.5J>3,311  :  Provided,  That  such  cost  is  In  no  event  to  i-xceed  $t>7.r»0 
l)er  acre  for  the  entire  Indian  lands  involved,  it  being  nuitually  under.stotwl  and 
agreed  that  witJiiti  the  liounds  of  elhciency  and  consistent  herewith  tlie  distriet 
shall  pro.secute  the  work  in  accordance  willi  said  plans  in  the  most  economic 
way  iMj.ssible,  and  that  In  no  event  shall  the  i^'r  acre  cost  for  the  entire  Indian 
lands  involved  be  in  excess  of  the  actual  cost  of  such  work  as  herein  provided 
for. 

15.  It  is  mutually  understood  and  agreed  that  the  share  of  the  cost  of  the 
work  herein  provided  for  apixH-tionmeiit  against  the  Indian  lands  .slmll  be 
payable  by  the  I'nited  Slates  in  not  less  than  five  Installments,  without  Inn-re-t. 
which  Installments  shall  be  i>ald  annually  as  work  iirogresv«>s ;  the  said  dis- 
trict, througli  Its  projier  representative,  to  submit  every  in-rlod  of  GO  days 
^;tatements,  duly  <-ertified  to  by  its  chief  engineer  and  apjiroved  by  the  jiroiii'r 
ollicer  or  otilcers  of  the  district,  showing  the  ainonnt  of  work  done  for  that 
jH'riod  and  the  share  of  Ihe  <'<»st  of  such  work  |inip«'rly  jKiyable  to  the  district 
by  tJie  I'nited  States  to  the  disbursing  agent  through  Ihe  United  Stales  engineer 
ai)polnl(;(l  for  that  purpose  for  payment.  In  Ihe  alisence  of  any  objection,  pay- 
ment will  be  made  by  the  disbursing  agent  for  Indian  lrri:,'allon  district  No.  h, 
or  as  otherwl.se  nuiy  be  provlde<l.  as  soon  thereafler  as  pracllcable.  Prior  t«i 
the  <'lose  of  ea<h  year  the  |iartlal  iMivnuiils  nnide  to  Ihe  district  shall  b« 
computed  for  llu'  puriMise  of  deierniining  whether  or  not  the  total  sum  due  Ihe 
district  under  Ihe  proji'cl  for  that  year  shall  have  lu-eii  jtald,  and  proin-r 
adjustment,  if  any,  .-hall  be  made  at  that  time.     In  no  event  shall  the  total  sum 
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due  the  district  be  paid  in  less  than  five  years,  and  final  adjustments  owing  to 
less  acreage  than  the  estimated  Indian  lands  coming  within  the  project,  or 
due  to  the  acreage  cost  of  the  wuik  to  the  Indian  lands  hi-ing  li'ss  than  the 
maximum  amount  of  $67.50,  shall  be  made  prior  to  final  payment  to  the  district. 

16.  The  district  agrees  that  in  carrying  on  the  construction  work  of  the 
district  on  the  Pueblo  lauds  or  for  their  benefit  it  will,  in  the  employment  of 
laborers,  both  skilled  and  unskilled,  as  well  as  any  other  employment  which 
the  Pueblo  Indians  are  capable  of  performing,  give  preference  to  the  said 
Pueblo  Indians. 

17.  It  is  mutually  understood  and  agreed  that  should  at  any  time  it  appear 
to  the  said  Secretary  of  the  Interior  that  construction  work  is  not  being  car- 
ried out  in  accordance  with  the  general  and  detailed  plans,  or  that  such  wt>rk 
will  not  provide  adequate  facilities  for  the  Indian  lands  as  herein  coiitcniplatcd, 
he  shall  withhold  further  payments  of  any  and  all  sums  that  may  luider  this 
agreement  be  due  or  come  due  until  such  work  shall  have  been  done  in  accord- 
ance with  said  plans  or  any  modifications  for  the  material  benefit  of  the  Pueblo 
Indian  lands  that  may  be  hereafter  agreed  to  as  herein  provided.  No  pay- 
ments, however,  due  the  district  under  the  terms  of  this  agreement  sliall  be 
withheld  because  of  any  failure  to  have  definitely  determined  the  Indian  acre- 
age materially  benefited,  such  payments  to  be  made  from  time  to  time,  based 
upon  the  estimated  acreage,  i>ending  a  final  tleterinination  of  the  exact  acreage 
of  Pueblo  Indian  lands  that  shall  be  materially  benefited:  rrovidcd,  That  a 
final  determination  of  such  acreage  for  which  payment  is  to  be  made  the  dis- 
trict shall  be  made  by  the  said  Secretary  as  hereinafter  provided,  and  the 
actual  share  of  the  Indians'  cost  of  the  work  adjusted  in  accordance  therewith 
before  final  payment  shall  have  been  made  to  the  district. 

18.  It  is  mutually  understood  and  agreed  that  the  said  Secretary  shall,  in 
determining  definitely  the  share  of  the  cost  of  the  works  to  be  apportioned 
to  the  Indian  lands,  take  into  consideration  only  the  Indian  acreage  that  is 
feasibly  susceptible  of  economic  irrigation  and  cultivation  and  that  will  mate- 
rially be  benefited  by  the  works  constructed  by  the  district,  such  acreage  to  be 
definitely  determined  by  the  said  Secretary  at  as  early  date  as  practicable, 
and  the  district  to  be  so  notified  of  the  determination  of  such  acreage  after 
same  shall  have  been  made ;  that  such  acreage  so  determined  .shall  be,  in  addi- 
tion to  the  foregoing,  exclusive  of  roads,  rights  of  waj%  and  all  noncultivable 
areas.  The  area  so  determined  by  the  Secretary  shall  be  final  and  be  the  basis 
upon  which  the  total  cost  against  the  Pueblo  Indian  lands  shall  be  paid,  pi-oi)er 
adjustments  as  heretofore  provided  with  reference  to  payments  that  may  have 
been  made  prior  to  such  determination  to  be  adjusted  accordingly. 

19.  The  United  States,  through  its  said  Secretary,  agrees  to  designate  a 
qualified  engineer  who  shall  represent  the  United  States  on  the  ground  in 
all  matters  pertaining  to  the  execution  of  the  plan  by  the  district,  and  the  said 
engineer  shall  inspect  all  work  in  progress  affecting  Pueblo  Indian  lands  from 
time  to  time  and  shall  render  written  reports  to  the  said  Secretary  as  he  may 
be  directed  to  so  render.  Said  engineer  shall  at  all  times  have  access  to  all 
plans,  estimates,  and  infoi-mation  of  the  district  being  used  by  it  in  carrying 
on  the  work;  and  should  he  be  of  the  opinion  that  the  work  for  the  Pueblo 
Indian  lands  is  not  being  carried  on  in  accordance  with  such  plans  and  esti- 
mates and  for  the  material  benefit  of  the  Pueblo  Indian  lands,  notification  shall 
be  issued  by  him  to  the  district  of  this  conclusion ;  and  should  the  district  be 
of  the  opinion  that  the  said  engineer  is  in  error,  an  api)eal  by  tlie  district 
from  the  decision  of  the  engineer  may  lie  direct  to  the  Secretary  of  tlie  Interior, 
who.se  decision  in  the  matter  shall  be  final ;  and  the  district  agrees  to  abide  by 
any  and  all  such  decisions. 

20.  The  cultivated  area  of  the  Pueblo  Indian  lands,  approximately  8.346 
acres,  has  water  rights  for  such  area  that  are  not  sul)ject  to  the  laws  of  the 
State  of  New  Mexico,  and  are  prior  and  paramount  to  any  ri^ilits  of  tlie  district 
or  any  property  holder  therein,  such  water  rights  being  for  irrigation,  domestic 
and  stock  purposes.  The  said  district  hereby  recognizes  tht>se  water  rights 
now  appurtenant  to  the  said  area  of  irrigated  Pueblo  Indian  lands  owned  indi- 
vidually or  as  pueblos,  and  for  domestic  and  stock  purixxses  of  the  Indians  as 
prior  and  paramount  to  any  rights  of  the  district  or  of  any  proiwrty  holder 
therein;  that  in  regard  to  the  newly  reclaimed  Pueblo  Indian  lands  the  said 
district  hreby  agrees,  recognizes  and  grants  a  proper  share  of  water  sufiii-ient 
to  adequately  and  properly  irrigate  the  newly  reclaimed  Pueiilo  Imlian  lands, 
as  for  like  district  lands,  and  further  agrct^  that  the  district  shall  not  dis- 
criminate in  the  division  and  use  of  water  for  such  newly   ri'claiincd   Puebhj 
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Iiuliiiii  lands,  and  that  such  WHter  rights  for  th«'  newly  n'claimwl  hinds,  aff  well 
as  for  the  now  irriRate<l  Pueblo  lands,  are  not  and  shall  not  be  stibje<'t  to  any 
laws  relnlintr  t(»  loss  by  rtason  <>f  nonuse  or  abMiidniunt'nt  thereof  so  Iouk  as 
title  to  said  lands  shall  remain  in  the  Indians  individually  or  as  jiuehlos  or  in 
the  I'ldtt'd  States. 

lil.  It  is  mutually  understotxi  and  agreed  that  the  saifl  S..H46  acres  of  culti- 
vated IMieblo  Indian  lands  shall  not  be  subj»'<'t  hy  the  district  or  ntherwise 
to  any  pio  rata  share  of  the  cost  of  future  operation  an<l  maintenance  or  better- 
ment wnrk  performed  by  the  district:  Pnniilrd.  that  said  tlislri<t  shall  i)roperly 
perform  at  its  exiKMise  any  of  such  work  on  main  canals  and  laterals  as  may  In* 
determined  upon  by  the  said  Secretary  and  his  decisifin  in  th»'  matter  shall  Iw 
final,  it  beinj;  the  intent  of  the  parties  hereto  that  the  ojM'ration  niid  mainte- 
nance of  the  laterals  and  internal  works  and  the  a<'lual  i)Iaciti;r  of  the  water  on 
the  lands  (»f  the  Indians  of  this  area  shall  be  iM'rforni(»d  by  the  In<lians  them- 
.selves.  The  said  newly  reclaimed  Pueblo  Inilian  lands  api)roximatinir  15.361 
acres,  shall  bear  for  said  acreage  <mly  th«'ir  projMirtionate  share  of  the  cost  of 
oijeration.and  maintenance  and  betterment  work  that  may  be  performed  by  the 
district  under  proi»er  aprovcd  action  of  the  district,  it  being  mutually  under- 
stood and  agreed  that  sucli  area  shall  not  bear  any  greater  \h't  acre  cost  of  any 
such  operation,  maintenance,  or  betterment  work  than  lands  of  the  district. 

'22.  It  is  muiually  understood  and  agret  d  that  as  to  atiy  l;inds  within  any  of 
the  Pueblo  grants  now  claimed  to  be  in  Pueblo  Indian  ownership  but  which  may 
hereafter  he  hel<l  under  tlu'  Pueblo  lands  act  or  other  laws  relating  to  sncli 
titles  not  to  beloiig  to  said  I'ueblos.  thereby  rendering  such  lands  subject  to 
district  ojieration  and  control,  the  said  district  shall  then  assess  he  benefits 
thereto  as  provided  by  the  said  consen-ancy  act.  and  refund  to  the  United  States 
any  payments  previously  i)aid  for  said  disputed  lands,  and  as  to  lands  now 
claimed  to  be  in  non-Indian  ownersliii*  but  which  may  hereafter  be  adjudged 
to  l)el(/ng.to  said  Pueblo  Indians,  any  assessments  coll.'cted  by  the  district 
for  improvements  thereon  .shall  inure  to  the  benefit  of  the  Ignited  States  ui>on 
adjustment  being  made  therefor  as  for  other  lands  improved  un<ler  the  terms 
of  this  contract,  it  being  the  intent  of  th<'  parties  hereto  that  (Hjuitable  adjust- 
ments sh.ill  be  made  in  all  cases  where  land  titles  aie  subseqtn'iit  to  the  date 
hereof  adjudged  to  be  in  owm>rship  otherwise  than  now  recognized  between  the 
Indians  and  ::on-Indians  where  such  lands  are  subject  to  adjustment  under 
the  provisions  of  the  said  Pueblo  l;inds  act. 

2'A.  In  pursuance  to  law  or  regulations  the  (listri<'t  shall  file  applications  for 
necessary  rights  of  wa.v  needed  in  ctmnection  with  the  carrying  out  of  this 
work.  After  ajjproval  of  such  ai)plications  by  the  United  States  rights  of  way 
shall  lie  granted  to  the  district  provided  payment  shall  have  been  made  by  it 
of  any  sum  or  stuns  determined  to  be  diu'  as  jidecpnile  compensation  to  cover 
any  damages  suffered  by  the  pueblo  lan<ls  .-icross  and  uiM)n  which  such  rights 
are  to  be  granted.  All  water  rights  for  lands  taken  for  rights  of  way  tnider 
this  provision  across  the  now  irrigated  area  shall  be  transferred  .iiid  attached 
to  like  acreage  of  the  newly  reclaimed  pueblo  laiuls.  and  .such  acreage  shall 
be  subject  to  the  conditions  and  i)rovisions  of  that  part  of  sections  20  and  21 
of  this  agreement  dealing  with  new  irrigated  jniblic  lands.  This  same  provi- 
sion shall  apply  to  any  cultivated  tireas  now  claimed  adversely  that  may  by  tlu* 
said  I'ueblo  lands  board  be  decreed  to  be  in  Indian  invnershij). 

21.  It  is  mutually  understood  and  agreed  thai  the  Secretary  of  the  Interior, 
through  the  (jomnussioner  of  Indian  Afl'airs  or  his  dtily  authorized  agent,  shall 
be  recogidzeil  by  the  district  in  all  matters  jiertaiidng  to  its  oiH>raiioii  in  the 
.same  latio  tlial  the  Indian  lands  bear  to  the  total  area  of  lands  within  th<* 
district,  and  thai  the  district  iMjoks  and  recortis  shall  be  available  at  all  times 
for  inspection  by  said  representative.  The  said  Secretary  of  the  Interior,  through 
the  (Commissioner  of  Indi.-in  AfTairs  or  his  dtily  authorized  agent,  may  be  reprc- 
seidecl  at  all  regular  or  special  meetings  of  the  board  of  commissioners  of  sal<l 
district  and  be  heard  in  matters  alTecting  sjiid  Pueblo  Indian  lai\ils.  The  duly 
aulhoriziMl  ageid  on  tlie  grouinl  shall  be  notified  in  advance  of  such  meetings. 

2't.  It  is  nmtually  understood  and  agieed  that  pa\inents  heicunder  by  the 
Unitt'd  States  are  conditioned  upon  the  availability  of  funds  therefor,  and 
that  the  said  United  Stales  shall  be  held  harmless  fnan  any  d.amage  that 
may  otherwise  be  sulTered  by  the  d,stri<*l  by  reason  of  any  iindiiUly  to  make 
Itayinenl    by  the   I'nited   States  for  its  share  ttf  the  cost   of  the  work. 

2d.  Nolhing  herein  contained  shall  itreveni  the  said  parties,  uixm  nuilnal 
consent,  from  eidering  into  any  fiwfher  or  stipplemeiital  agreenn'iits  as  the 
same  imiy  be  deemed  desiralde  for  the  best  Interests  of  the  jiarties  hereto 
in  carrying  out  the  work  jih  planned. 
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27.  No  laboiei'  or  mefhanic  doiug  any  part  of  the  work  on  I'ui-blo  Indian 
lands  contemplated  by  this  contract  in  the  employment  of  the  district  or  any 
contractor  or  subcontractor  of  said  district  sliall  be;  required  or  permitted  to 
work  more  than  eight  hours  in  any  one  calendar  day  upon  such  work.  For 
each  violation  of  the  requirements  of  this  article  a  penalty  of  $5  shall  be 
imposed  upon  the  contractor  for  each  laborer  or  mechanic  for  every  calendar 
<lay  in  which  said  employ(>e  is  retpiired  or  permitted  to  labor  more  than  eiuhl 
hours  uiMin  saiil  woiU,  am!  a!i  pi'iiallies  thus  imposed  shall  be  witbhehl  for 
the  use  and  benefit  of  the  llniteil  States:  I'loridcd.  That  tills  stipulation 
shall  be  subject  in  all  resiKcts  to  the  exceptions  and  i»rovisions  of  ibe  act  of 
June  19.  1912  (37  Stat.  137 j  relating  to  hours  of  labor.  The  district  further 
agrees  that  it  shall  not  employ  any  person  undergoing  sentence  of  imprison- 
ment at  hard  labor. 

28.  No  Member  of  or  Delegate  to  Congress,  or  resident  c(mimissioner,  after 
his  election  or  appointment,  or  either  before  or  after  he  ha.s  (|ualificfl  and 
during  his  contiiuumce  in  otlice.  and  no  officer,  agent,  or  emjiloyee  of  the  (iov- 
ernment  shall  be  admitted  to  tuiy  shai'e  or  part  of  this  contriujt  or  agreement, 
or  to  any  benefit  to  arise  therefrom.  Nothing,  however,  lienin  contained  shall 
be  construed  to  extend  to  any  incorporated  company,  where  such  contiaci  or 
agreement  is  made  for  the  general  benefit  of  such  incorporation  or  (•onii)any. 
as  provided  in  section  116  of  the  act  of  Congress  approved  M.ircb  4,  19()9 
(35  Stat.  1109). 

In  witness  whereof  the  parties  have  hereunto  signed  tlieii-  names  the  d.iy 
.jind  year  first  above  written. 

The  United  States  of  America, 
liy 

Hy 


fiecrctary  of  tlie  luteriftr. 
Middle  Rio  (iR.\NDE  Conskrvaxcy  District. 


Attest : 


Duly  authorized  ag*  nl. 


Secretary. 
Approved  as  to  form : 


Hrcrctitry  of  lh<   Interior. 
On  April  3,  1928,  I  received  an  nnswei-  from  Mr.  Meritl.  wliicli 
is  as  follows.     [Reading:] 

United  States  Department  of  the  Intoriok. 

Office  of   Indian    Affairs, 

WaHliiuf/toii.    April   .i.    I!)!S. 
Mr.  Louis  Marshall.  New  York. 

Dear  Mr.  Marshall:  Your  letter  of  April  2.  1928,  acknowledging  reci'ipt 
of  tentative  draft  of  projiosed  contract  between  the  United  States  and  the 
Middle  Rio  Grande  conservancy  d  strict,  has  been  received. 

This  office  does  not  have  a  copy  of  chapter  45  of  the  Session  Laws  of  New- 
Mexico  for  the  year  1927. 

The  agreement  of  April  16,  1926,  referred  to  in  the  seventh  rtsital  of  the 
tentative  draft  of  contract  and  the  report  entitled  •' rrelimiii.iry  Report  on 
Middle  Rio  Grande  Valley  Investigation — New  Mexico."  dated  December  15. 
1927.  are  incoriM^rated  in  one  vr>lume.  The  office  has  Imt  one  copy  of  this 
volume  which  is  to  be  u.sed  as  "Exhibit  A"  of  the  agreement.  It  is  rather 
ji  voluminous  reix»rt,  containing  water  studies,  hydrographs.  photographs, 
etc.,  and  would  be  very  expensive  to  repl:iee.  and  proiiably  coi)ies  of  some  of 
the  photographs  could  not  be  secured.  It  is  very  import:int.  therefore,  that 
this  document  be  carefully  preserved  and  returned  with  your  views  on  the 
agreement  not  later  than  April  15. 

Copy  of  House  Document  No.  141  and  hearings  on  S.  7(X),  dated  January  20 
Jind  February  17.  192S,  are  inclosed.  Concerning  particularly  section  14  of 
The  agreement  to  which  you  refer,  jou  will  find  information  printed  in  House 
Document  No.  141. 

A  copy  of  the  IMicblo  lands  board  act  (Public  2.5.3,  OSth  Cong.)  is  :ilso 
in<'losed. 

It  is  regi-etted  that  it  is  inii>ossibie  to  furnish  ytm  with  copy  of  chapter  45 
of  the  Session  Laws  of  New  Mexico,  above  referred  to.    You  will,  however,  it  is 


1398    SUBVEY  OP  CONDITIONS  OP  INDIANS  IN   UNIV'ED  STATES 

nottnl.  lie  able  to  secure  copy  thereof  from  the  New  York  Law  Instifutt'  Library, 
so  that  you  will  liave  ample  op]»ortuiiit y  fur  a  v<Ty  tli(.rn\iL'h  iHMusal  and  study 
of  this  dnift  of  contract. 
Yours  very  truly. 

E.   H.  MuiiTT. 
Assistant  ('(niniiixxioiier. 

On  the  nth  of  April,  1928,  I  wrote  to  Secretary  Work,  as  follows. 
[Reading;:] 

GUGOENHEaMEB,   UnTEBMEYEB  &   MaBSUALL. 

Xeic  York  City,  April  11,  192S. 

Hon.   HXJBEXT  WOBK, 

Secretary  of  the  Interior,  Washington,  D.  C. 
Deiar  Mb.  Secbetaby  :  Not  being  entirely  familiar  with  the  procedun?  of 
your  deparlinent,  I  have  undertaken  to  write  to  the  Conunissioner  of  Indian 
Affairs  with  regard  to  a  projntseil  contract  Ix'tween  the  United  S?tat»'s  of 
America.  a<tinj.'  by  ilie  Secretary  of  the  Interior,  and  tiie  middle  Uio  Grande 
conservancy  district,  p'rovidinjr  for  consen-ation.  irri^'ation,  tiraina>;e,  aud 
floofl  control  for  the  Pueblo  Indian  lands  in  the  Uio  (irande  Valley,  N.  Mex., 
pursuant  to  an  act  of  Congress  approved  March  13,  1928,  being  Public.  No.  169, 
Seventieth  Congress.  I  rejiresent  the  six  Pueblos  involvetl  in  the  conservancy 
district — namely,  Cochiti,  Santo  Domingo.  San  Ftlipe,  Santa  Ana.  Sandia.  and 
Isleta.  I  am  inclosing  a  copy  of  a  letter  which  I  have  written  to  the  Commis- 
sioner of  Indian  Affair.*,  which  sets  forth  the  facts  which  I  desire  to  bring 
to  your  attention  ofhcialiy.  in  view  of  the  fact  that  the  contract  is  to  be 
executed  by  you.  and  that,  therefore,  it  is  important  that  you  shall  lx»  appriseil 
of  the  nature  of  the  problem  w'hich  is  to  be  dealt  with,  anil  which  involves  the 
very  existence  of  these  Pueblo  Indians,  who  have  live<l  upon  these  lands  for 
many  more  than  three  centuries,  and  where  they  have  carried  on  their  agri- 
cultural pursuits  by  means  of  irrigation  at  a  time  when  to  the  whites  of 
America  irrigation  was  unknown. 
Yours  very  truly, 

Louis  Mabshall. 

On  the  same  date,  April  11,  1928,  I  wrote  as  follows  to  the  Com- 
missioner of  Indian  Affairs.    .[Reading:] 

GUGGENHEnMEB,    UNTEBMia'EB   &    MaBSHALL, 

Neic  York  City,  April  11,  192S. 

COMMISSIOXEK  OF  iNmAN   AfFAIBS, 

Department  of  the  Interior,  Washinytati,  D.  C. 

DhUR  Sir:  Al)out  April  1.  15)29.  I  i-eceived  from  Mr.  Mcritt  a  letter,  datedi 
March  .SO.  llKiS,  containing  a  tentative  draft  of  a  contemplattMl  agreement 
IxitwciMi  the  United  States  of  America  and  the  middle  Kio  Grande  conservancy 
district,  proviiling  for  conservation,  irrigation,  drainau'e.  and  tloo<l  control 
for  the  Pueblo  Indian  lands  in  the  Kio  Grande  Valley,  N.  Mex..  with  the 
request  that  my  suggestions  with  respect  to  such  dnift  be  forwarded  not  later 
than  Ain-il  15. 

It  was  oidy  a  few  days  prior  to  the  writing  of  that  letter  that  I  wa» 
asked  whether  I  would  1m'  willing  to  rei>res«>nt  the  PuelilA  Indians  In  this 
niatter.  and  rec<'ive(l  nwrely  an  outline  (►f  the  situation.  I  am  infonneil  that 
wiittcn  authority  to  represent  the  several  Pueblos  is  iM'lng  forwarde<l  to  rae 
by  the  Pueblos  int(M'este<l.  As  yet  I  iiave  not  ri>celve<l  the  document.s.  In 
the  meantime  I  have  written  to  you  asking  for  furtlier  information,  widch  you 
kiiKll.v  gave. 

As  you  are  well  aware,  the  situation  is  one  which  is  unusually  complicated 
and  iK'cessarlly  calls  for  careful  study  on  the  i)art  of  any  lawyer  who  is  asked 
to  rei»resent  the  interests  of  the  .IMieblos.  The  statutes  themst'lves  are  volu- 
minous and  tlu>  historic  features  of  Pueblo  settlement  as  well  as  the  legisla- 
tion n'lating  to  the  Pueblo  Indians  cover  a  long  jH>rio<l  of  time  and  niH*i»ssitato 
familiarity  with  innidreds  of  details  In'fore  one  can  safi'ly  advl.se  those  who 
are  su  greatly  concerned  in  the  subject  matter  of  the  contract  as  are  the- 
Pueblo  Indians. 

From  the  sttidy  which  I  have  thus  far  given  the  case.  I  am  at  a  loss  to  tnnler- 
stand  the  basic  Idea  tnidi'riying  the  tentative  draft  as  exemplitled  l)y  paragrapii) 
14  of  tlie  document.      I  am  aware  of  llie  fad.  from  the  recitals  tlicr<'ln  contaiaed.. 
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that  one  of  the  fuiulnmental  objects  souKht  to  Ix;  afcomitlishcd  is  to  secure 
Hood  control  of  tho  Rio  Grande  River.  It  is  evident  from  an  inspection  of 
tlie  map  and  from  tiie  pliysical  conditions  existinR  aionp  the  Rio  (Irande  that 
that  after  all  is.  so  far  as  expenditures  are  concerned,  and  especially  those  af- 
fecting the  I'ueblo  Indians,  a  subject  of  no  small  importance. 

I  take  it  that  the  various  municipalities  in  the  district  affected  are  grreatly 
concerned  with  the  subject  of  flood  control.  From  publications  whi<h  I  have 
seen  and  which  have  been  brought  to  my  attention,  the  moving  ciiuse  for  the 
creation  of  the  conservancy  district  was  to  secure  protectinn  to  Albu(|uerque, 
San  Marcial.  and  other  communities,  as  well  as  to  the  Siinta  Fe  Railway  Co., 
of  the  l)enefits  of  ttixnl  control.  I  have  l)efore  me  tlie  rejmrt  on  the  middle 
Rio  Grande  reclamation  project  is.sued  by  the  Department  of  the  Interior, 
United  States  Reclamation  Service,  in  cooi^eration  with  the  State  of  New  Mexico. 
On  page  40  of  that  d«Kument  I  read : 

"95.  Considering  the  much  higher  values  of  city  property  p<'r  acre,  and  the 
large  increment  in  those  values  that  would  l>o  base<l  on  the  direct  and  indirect 
benefits  caused  by  the  constriiction  of  the  project,  it  is  obvious  that  city  property 
should  bear  a  large  part  of  the_eost." 

It  requires  no  argument  to  show  that  that  is  at  least  equally  true  of  the 
Atchison.  Topeka  &  Santa  Fe  Railway  Co.,  which  would  be  greatly  benefite<l 
by  the  carrying  out  of  this  scheme  in  view  of  the  fact,  as  I  am  informed,  that 
if  this  improvement  is  not  made  it  would  be  necessary  for  it  to  relocite  its  tracks 
for  a  long  stretch  of  mileage  at  a  huge  expense. 

When  confronted  with  these  facts.  I  am,  to  say  the  least,  puzzled  by  the 
statement  contained  in  paragraph  14,  which  .seems  to  me  to  be  vital,  that  in 
anticiixition  of  any  assessment  of  Ix^nefits  and  of  the  filing  of  any  plan,  it  i.s 
arbitrarily  provided  that  "  the  total  cost  of  special  or  additional  flood-protection 
work  as  contemplated  by  the  plans  (which  I  have  not  seen  and  which  I  und(>r- 
stand  have  not  been  filed)  or  any  modification  thereof  for  tlie  city  of  Albu- 
querque, for  San  Marcial.  and  the  Santa  Fe  Railway  at  that  point"  (what 
point  is  not  definitely  stated),  is  estimated  at  the  sum  of  .$6r)2,000,  that  the 
extra  expense  for  increasing  the  capacity  of  the  new  Belen  Canal  is  estimated 
to  be  $75,000,  and  that  the  cost  of  all  silt-control  work  is  estimated  to  be 
$500,000.  and  the  cost  of  financing  any  capitalized  interest  to  be  paid  on  behalf 
of  non-Indian  lands  is  estimated  at  i?500.000. 

According  to  my  understanding  of  these  figures,  the  city  of  Albuquerque  and 
San  Marcial  and  the  Santa  Fe  Railway  Co.  are  to  be  assessed  at  practic:illy  5 
per  cent  of  the  total  cost  of  the  project.  Now,  it  is  obvious  tliat  if  legally, 
equitably,  and  morally  Albuquerque,  San  Marcial.  and  the  Santa  Fe  Railway  Co., 
are  assessed  for  the  benefits  which  they  derivt'  from  this  improvement  in  accord- 
ance with  the  terms  of  chapter  45  of  the  session  laws  of  New  Mexico  for  the 
year  1027,  the  amount  would  be  at  least  five  times  as  much  as  that  now  arbi- 
trarily fixe<l  in  paragraph  14  as  the  expense  which  they  are  to  l>ear.  with  the 
natural  consequence  that  the  amount  which  Albuquerque,  San  Marcial,  and  the 
Santa  Fe  Railway  Co.  save  is  Jargely  imi>osed  ui>on  the  Pueblo  Indians. 

I  can  not,  therefore,  for  the  life  of  me  understand  why  there  should  be  such 
tearing  haste  in  the  matter  of  executing  this  contract  in  advance  of  the  filing 
of  the  official  plan  of  the  district  and  of  the  completion  of  tlie  assessment,  or 
at  least  an  official  statement  by  the  a.sses.sors  as  to  their  preliminary  findings  of 
benefits.  It  .seems  to  me  that  to  make  the  contract  now  and  ascertain  these 
vital  facts  later,  is  putting  the  cart  before  the  horse.  One  thing  would  be  cer- 
tain, however,  that  so  far  as  the  United  States  Government  is  concerned  it  will 
have  entered  into  an  agreement  with  the  con.servancy  district  which  would  im- 
pose upon  the  Indian  lands  an  obligation  based  on  a  calculation  which  entirely 
ignores  the  fact  that  the  share  of  the  cost  of  this  improvement  to  be  borne  by 
Albuquerque,  San  Marcial,  and  the  Santa  Fe  Co.  is  only  one-fifth  of  what  it 
actually  should  be. 

I  appreciate  the  fact  that  you  are  oflicially  as  much  interested  as  I  am  un- 
oflBcially  in  the  protection  of  the  Indians,  and  that,  therefore,  you  will  not 
hesitate  to  accord  to  me  as  the  representative  of  the  Indians  (and  I  wish  to 
add  that  my  services  are  to  be  entirely  gratuitous)  the  fullest  opixirtunity  to 
make  a  further  investigation  into  these  facts  and  to  present  them  in  such  a  way 
as  will  afford  to  the  Indians  that  protection  which  in  their  heliilessness  should 
be  accorded  to  them.  I  see  no  emergency  calling  for  precipitate  action.  The 
entire  project  is  .so  unu.sual  and  exceptional  that  the  utmost  deliberation  should 
prevail.  There  is  nothing  in  the  act  of  Congress  dealing  with  this  subject, 
which  calls  for  a  contractual  crystallization  of  this  matter  in  advance  of  aa 
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ascrrtaiiiment    of    tlu»    facts,    and    esin^cially    tlmsi'    wliicli    ]N'rtaiii    to    tlie    all- 
inipnrtant  sultject  of  tin-  assessment  of  benefits. 

My  experience  in  niatlers  of  taxation  has  l>een  quite  extensive  durinu  the  la.st 
50  years  in  tlie  East,  and  it  lias  been  my  observation  that  tlie  tendeney  of  the 
courts  has  been  in  tin-  dinn-ticui  of  protectinK  tlie  individual  taxpayer  as  against 
the  natural  tendency  of  jKtwerful  interests  to  iniposi*  tlieir  burdens  uiM»n  tlio.se 
who  can  not  jirotcct  lliemselves.  Fortunately,  the  I'ucblo  Indians  are  the 
wards  of  the  Nation.  It  is  not  to  be  presiunt'd  that  I  in-  interests  of  Albuipicniue 
or  of  .San  Manial  (»r  of  the  Santa  Ke  Railway  Co.  shall  be  |iut  to  the  fntnt  and 
those  of  th»'  Nation's  wards  subordinated. 

Unless  I  hear  to  tiie  contrary  I  shall  tlierefore  assume  that  tlaTe  will  be 
ample  opportunity  afforded  me  to  represent  the  inter»»sts  of  my  clients.  I 
expect  to  be  in  Wasbinj-'ton  during  the  week  of  April  2X  to  arsue  a  case  in  the 
Supreme  Court  and  also  to  atten<l  the  conferences  of  the  American  Law  Insti- 
tute, of  which  I  am  a  member.  While  there  I  shall  be  very  tiliul  to  call  on  you 
to  discuss  this  matter  further. 
Yours  very  truly. 

Oil  the  lotli  of  April  I  rcceivod  a  letter  fiom  Mr.  ^leritt.  ren<lin<r 
as  follows.     [Reading :] 

United  States  Department  of  the  Interior. 

OFfacK  OF  Indian  Aftairs, 
Wa.'<hiu<jtoti.  Ai>ril  l.i,  192S. 
Mr.  Loiis  Marshall,  New  York. 

My  DeltVR  Mr.  M.vrsuall:  This  is  to  acknowledjie  receipt  of  your  letter  of 
April  11,  1928,  further  relating  to  the  tentative  draft  of  proposed  aRreemeut 
between  the  United  States  and  the  Middle  Rio  (Irande  conservancy  district,  of 
New  Mexico. 

Careful  note  has  been  made  of  your  statements,  and  we  .shall  be  iilad  to  have 
you  further  study  the  subject.     ♦     ♦     • 
Very  truly  yours, 

E.  B.  Meritt.  An-sistant  Ciniiinixaiuiuv. 

I  appeared  before  the  Commissioner  of  Indian  Affairs  on  April  23. 
1928.  I  discussed  the  subject  with  him  in  the  presence  of  Mr. 
Meritt  and  other  members  of  his  staff,  orally,  at  some  lenirth. 

On  the  16th  of  April,  1928,  I  receivied  from  Secretary  Work  the 
following  letter   [reading]  : 

1)ki'ai;tme.\t  ok  the  I-Niekior, 

Wii^hi Ill/ton.  Aitril   U!,  19^8. 
Mr.  Louis  Makshalf.. 

Neio  York  i'Uy. 
My  Dear  Mr.  Marsitai-l:  I  have  your  letter  of  "April  11  inclosinp  copy  of  your 
communication   to  the  Commissioner  of   Indian   AfTaris    repardiiiir  contract    to 
be  executetl  with  the  Middle  Kio  Grande  conservancy  district  of  New  Mexico. 

Draft  of  proi)osed  contract  with  this  district  has  not  yet   been  siibnutttMl  to 
the  department.     It  will  upon  its  receipt  be  uivcn  very  careful  consideration. 
Sincerely  yours, 

IIUHERT  Work.  Sif'ii  tarif. 

On  April  30,  1928. 1  wrote  to  Secretary  Work  as  follows  [reading]  : 

OCGQENIIEIMEK,    UnTERMEYKR   iV:    .MaKSHAM.. 

\nr  Ynrk  Cttii,  April  .(".    /'"v. 

Hon.  IIunEiiT  Work, 

Secretwrjf  of  the  Interior,   Waxhingtoit,  I).  ('. 

Dear  Mr.  Sk<  kct'aky  :  I  hoix'd  that  I  mi^'hl  have  the  opportunity  of  seein;:  you 
while  in  WashinKton  last  week  with  resjM'ct  to  the  pi'ojMisetl  i'onfra«*t  betwtHMi 
yourself  and  the  Middle  Kio  (Irande  consi-rvaiicy  district,  in  so  far  as  it  relates 
to  the  I'lieldo  Indians.  1  was  infornietl  by  your  secretary  that  you  were  not  in 
Washington  and  would  not  return  inilil  some  time  this  week. 

W«>  ha«l  a  \(>UK  hearinj;  lM*fore  Mr.  H)irke,  Commissi. mcr  of  Indian  .XfTnirs. 
He  refpiested  me  to  submit  what  I  had  said,  and  any  other  suK^esthtns  tlnit  I 
miKht  desire  to  make,  in  the  form  of  a  brief.  I  informed  him  that  1  would  be 
80  occupi«Hl  by  various  court  en>faKcnicnts  that   1   would  be  unable  to  subndt  the 
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brief  before  May  15.  I  shall  make  every  effort  to  complete  it  before  that  <lay 
if  possible,  but  it  is  not  at  all  likely  that  I  shall  suceoed  in  doin;;  so.  It  is 
my  intention  to  send  the  brief  to  you  as  well,  l)ecau.se  of  the  fact  that  the  act 
of  Congress  calls  for  action  by  you  and  it  is  therefore  luKhly  desirable  that  you 
shall  personally  be  informe<l  of  various  phases  of  this  subject  which  are  of  the 
utmost  significance  so  far  as  the  Indians  are  concerned.  In  fact.  1  feel  that 
their  very  existence  is  depending  upon  a  .solution  of  the  prohlcin  which  is  jirc 
sented  in  such  a  way  as  to  prevent  the  ultimate  confiscation  of  their  proi>erty. 
I  shall  take  it  for  granted  unless  I  hear  from  you  to  the  contrary  thai  ncUhing 
is  to  be  done  in  regard  to  entering  into  the  contract  until  I  shall  have  had  tlic 
opportunity  <if  presenting  my  brief. 

I  wish  merely  to  add  that  my  objections  are  not  techid«-al  or  captions — they  go 
to  the  very  root  of  the  matter.  Surely  it  is  not  intended  that  the  Indians  shall 
bear  burdens  from  wliich  they  do  not  ri^eive  correlative  benefits  and  that  the 
benefits  wliich  accure  to  Alhuiiuerque  and  other  urban  settlements  in  the  con- 
servancy district  and  to  tlie  Santa  Fe  Railroad  shall  be  indirectly  assessed  upon 
the  Pueblo  Indians.  As  I  read  the  draft  contract  that  is  preci<e]y  what  wonld 
result  from  the  adoption  of  its  terms. 
Cordially  yours. 

Louis  Makshaix. 

On  the  14th  of  May.  1928.  I  wiote  Secietaiy  Woik  as  follows 
[readinjr]  : 

Dk.\r  Mu.  Secketakv  :  In  m..v  letters  to  you  of  Ajnil  II  and  SO,  1028.  I  in- 
formed you  that  I  represent  six  Pueblo  Indian  Tribes  who  are  the  owners  of 
some  23.000  acres  of  land  in  the  so-called  Middle  Rio  (Irande  coiLservancy 
aistrict.  A  proposed  contnict  between  you  and  the  <listrict  was  submitted  to 
me  by  the  Commissioner  of  Indian  Affairs  about  April  1,  1928.  On  April  24. 
1928,  I  appeared  before  thi-  Indian  Commissioner  and  his  staff  to  present 
objections  to  tliis  proposed  contract.  I  was  requested  to  put  in  writing  what 
I  had  said  on  the  oral  argument,  and  I  have  done  so  in  a  letter  of  this  date, 
of  which  I  am  inclosing  a  copy  for  your  information. 

It  has  been  imiiossil>le  in  the  short  time  that  has  been  allotted  to  me.  and 
esix?cially  at  this  distance  fnmi  New  Mexico,  to  collate  all  of  the  facts  which 
have  a  bearing  on  the  subject.  The  statements  of  fact  contained  in  the  inclosed 
letter  have  come  to  me  from  irreproacliable  authority.  Some  of  them  are  con- 
tained in  public  documents.     Others  are  derived  from  expert  sources. 

I  feel  tliat  I  have  made  a  showing  wliich  at  least  will  lead  you  to  defer 
action  in  respect  to  the  formulation  of  the  contract  until  a  reasonable  time  after 
the  filing  of  the  official  plan  and  the  making  of  the  appraisals  called  for  by 
chapter  45  of  the  New  Mexico  I.iaws  of  1927. 

I  call  .vour  attention  esix^-ially  to  the  injustice  of  depriving  the  Indians  of 
the  benefit  of  such  contributions  as  shall  be  made  to  the  cost  of  the  so-called 
improvement  by  the  city  of  Albuquerque  and  other  communities  in  the  district 
and  by  the  Atchison.  Topeka  &  Santa  Fe  Railway  Co.  According  to  the  plan 
.<!et  forth  in  the  jiroposed  ccmtract  the  Indians  would  l>e  practically  deprived 
of  tlie  contributions  expected  to  be  received  from  the  urban  settlements  and 
from  the  railway  company,  and  which,  it  is  believed,  will  amount  to  nearly 
50  i)er  cent  of  the  entire  cost  of  the  so-called  iniprovement.  This  wonld  be 
so  unjust  that  I  am  convinced  that  the  mere  statement  of  the  facts  will  lead 
.von  to  defer  action  until  the  situation  is  entirely  clarified.  I  may  add  that  it 
affects  not  only  the  Indians  but  also  tlie  white  farmers  living  within  the  con- 
servancy district,  who.  if  the  proposed  plan  is  carried  out  in  the  manner 
indicated,  will  be  irretrievably  ruined. 

Will  you  kindly  inform  me  whether  my  request  as  to  the  deferring  of  action 
will  be  granted? 

Very  cordially  yours. 

Loris  Marsh.mx. 

The  letter  refeiied  to  in  the  one  I  have  jii.st  rend  is  addres.sed  to 
the  Commissioner  of  Indian  Affairs,  and  is  dated  May  14.  10'J8.  It 
reads  as  follows  [reading] : 

Dear  Sir:  Since  I  appeared  before  you  on  April  24.  192S.  on  behalf  of 
the  Pueblos  of  Cochiti,  Santo  Domingo,  San  Felii)e,  Santana,  Sandia,  and 
Isleta,  in  regard  to  the  proposed  contract  betwetni  the  Cnited  States  of 
America,  acting  by  the  Secretary  of  the  Interior,  and  the  Middle  Rio  Grande 
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conservancy  district,  I  have  dilicently  sought  to  acquire  official  information 
resr)eoting  the  various  phases  of  the  subject  which  I  called  to  your  attentitm. 
I  pointed  out  tlie  importance  of  having  an  opiwrtunity  to  study  the  «ifficial 
plan  adopted  f<»r  the  district  and  tlie  (tfficijil  appraisal  of  "tlie  benefits  of 
every  kind  to  all  land  and  property  within  or  without  the  district  which  would 
result  from  the  orn;inization  of  the  district  and  the  execution  of  tlie  othcial 
plan"  required  to  l>e  made  by  the  terms  of  cliapter  45  of  the  Laws  of  New 
Mexico  of  15*27,  as  preliminary  to  any  other  action  conteniplatetl  by  this 
legislation. 

This  morning  I  have  received  excerpts  of  a  part  only  of  the  official  i^an.  I 
am  informed  that  the  appraisal  of  benefits  lias  not  as  yet  been  completed,  and 
that  several  months  will  elapse  before  such  appraisal  will  be  finished  and 
accessible.  In  the  absence  of  this  official  infonnation  the  exwution  of  a  con- 
tract by  the  Secretary  of  the  Interior  with  tlie  Middle  Rio  Grande  conservancy 
district  pursuant  to  rublie  Act  No.  1G9,  Seventieth  Conj^ress.  is  obviously  pre- 
mature. Without  such  information  it  would  be  merely  jruesswork  as  to  how  tlie 
cost  of  the  propo.sesd  conservation,  irrigation,  drainage,  and  Hood-control  work 
shoubl  be  apportioned  to  the  Indian  lands. 

This  is  a  matter  of  vital  importance  to  the  Pueblo  Indians,  toward  whom  the 
Government  has  assumed  guardianship.  Their  economic  existence  is  at  stake. 
If  the  amount  to  be  advanced  by  the  Government  were  not  eventually  reimburs- 
able by  the  Indians,  it  would  be  a  matter  of  indifference  to  them  as  to  what 
kind  of  a  contract  the  Secretary  of  the  Interior  might  enter  into  with  the  con- 
servancy district.  But  in  view  of  the  fact  that  the  Indians  will  be  required 
ultimately  to  repay  any  sum  so  advanced,  they  are  the  real  parties  as  to  the 
practical  elements  of  the  problem  and  would  not  be  justifie<l  to  act  ui)on  hearsay 
or  mere  conjecture  any  more  than  would  the  Secretary  of  the  Interior.  For 
this  reason,  I  strenuously  object  on  behalf  of  the  Pueblo  Indians  to  the  making 
of  any  contract  with  the  conservancy  district  until  after  the  completion  of  the 
official  plan  and  the  appraisal  of  benefits,  so  that  the  subject  may  be  discussesd 
in  the  light  of  the  facts  so  disclosed,  as  well  as  of  other  data  which  by  that 
time  will  have  been  .secured. 

Under  chapter  45  of  the  Laws  of  New  Mexico  of  1927,  until  the  filing  of  the 
official  plan  and  the  appraisal  of  benefits,  not  a  single  step  can  be  taken  toward 
carrying  out  the  plan.  After  the  report  of  the  appraisers  is  completed  there 
must  be  a  public  hearing  on  their  report,  after  notice  of  not  less  than  30  days 
nor  more  than  GO  days  after  the  filing  of  tlie  reiutrt.  (Sec.  400.)  By  section  407 
it  is  provided  that  exceptions  may  be  taken  by  any  proiK'rty  owner  afTected,  and 
the  conservancy  district  is  emjiowered  to  direct  the  return  of  the  report  to  the 
appraisers  for  further  consideration  and  amendment.  It  may  also  apiwint  a 
special  master  to  take  testimony  and  conduct  hearings  on  all  controversies 
arising  on  this  subject.  The  act  also  provides,  by  section  412.  for  changes  in 
the  official  plan,  and  it  is  evident  from  the  context  of  this  section  that  district 
bonds  may  not  be  sold  until  these  preliminaries  have  been  iletenuined. 

There  is,  therefore,  no  reason  why  the  Secretary  of  the  Interior  should  enter 
into  an  agreement  with  the  conservancy  district  such  as  that  n(»w  proposed, 
until  these  carefully  regulated  steps  provided  for  in  the  act  have  been  taken. 
Then  only  will  the  Secretary  of  the  Interior  have  the  information  essential  to 
the  formulation  of  a  contract  which  will  prote<'t  the  interests  of  these  six 
Pueblo  Indian  nations. 

An  examination  (»f  paragraph  14  of  the  proposed  agreement  between  the 
Secretary  of  the  Interior  and  the  Middle  Itio  Grande  conservancy  district,  of 
which  you  have  supplied  me  with  a  copy,  will  demonstrate  the  imiK)rtauce  of 
wliat  I  have  just  said.     That  provision  reads  as  follows: 

"The  estim;i!e(l  cost  of  the  project  for  the  benefit  of  llie  Indiiin  and  district 
lands  is  .$n,s2.s.l2J  to  benefit  a  net  area  api»roximaling  i:{'J.724  acres,  of  which 
a  net  area  Miiproxinialing  'SA.mi  acres  is  liind  of  .said  I'uel.lo  Indians.  The 
actual  cost  of  the  work  may  be  less  than  this  :iniount  which  will  result  in  a 
reduction  In  snid  cosi  to  the  I'ucblo  Indi:iii  hinds.  I-'runi  Ihc  actual  .-ost  of 
construction  of  the  entire  project  for  liuih  Indian  atni  district  lands  there 
shall  be  deducted  before  definitely  determining  the  share  of  the  cost  to  »h> 
apporlir)ned  to  the  snid  Pueblo  Indian  lands;  the  total  cost  (»f  siK'cial  or  siddl- 
tlonal  fiood-pn»tecli<»n  work  as  <'onleinplMled  by  the  plans  or  any  modifications 
there(»f  f(»r  the  city  of  Albuqneniue.  for  San  Marclal.  and  llie  Santa  Ke  Itallway 
at  that  polid  (now  estimated  such  additional  work  will  cost  .<;iir»2.(KM))  :  the 
exira  expj-nse  for  increasing  the  capacity  of  the  New  Belen  Canal  ieslimate<l 
cost  $75,000);  cost   of  all   silt   control   work    (estimated   to  cost   .<.".(H).(HM)  i  ;   and 
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the  cost  of  financing  any  capitalized  interest  to  be  paid  on  behalf  of  non-Indian 
lands  (estimated  to  cost  $500,000).  The  total  sum  arrived  ut,  after  makin;;  the 
deductions,  specified  above,  approximating  $1,727,000,  shall  be  u.sed  as  the  basis 
of  apportionment  to  the  Indian  lands  to  be  benefited  by  the  work  by  multiplying 
the  total  sum  to  be  apportioned  by  a  certain  fraction,  the  numerator  of  which 
shall  be  the  total  Indian  acreage  to  be  materially  benefited,  and  the  denominator 
of  which  shall  be  the  total  area  to  be  benefited  by  the  total  works  constructed 
by  the  district  as  hereinafter  defined,  and  from  the  amount  thus  arrived  at 
there  shall  be  deducted  the  cost  of  the  Isleta  drainage  canals  previously  con- 
structed by  the  United  States — 

They  cost  $50,000. 

a  pro  rata  share  of  the  cost  of  the  El  Vada  Reservoir  to  be  determined  by 
multiplying  the  total  cost  of  this  reservoir  by  a  certain  fraction,  the  de- 
nominator of  which  is  the  total  irrigable  area  to  be  benefited  by  the  total  works 
constructed  by  the  district  as  hereinafter  defined  and  the  numerator  of  which 
is  the  acreage  of  irrigated  Indian  land  approximating  8,346  acres  which  is  esti- 
mated to  be  $130,000,  and  the  sum  of  $50,000  previously  paid  by  the  United 
States  to  the  district  for  preliminai'y  expenses  in  pursuance  to  the  said  act  of 
February  14,  1927.  and  any  other  proper  deductions  that  may  be  mutually 
determined  as  not  being  a  proper  expense  and  therefore  should  not  be  assessed 
against  the  Indian  lands ;  and  the  sum  so  arrived  at  shall  be  the  total  sum  to 
be  paid  the  district  by  the  United  States  under  this  agreement,  it  being  mutually 
understood  and  agreed  that  in  no  event  shall  the  total  sum  for  construction  of 
such  conservation,  irrigation,  drainage,  and  flood-control  work  to  be  paid  for 
by  the  United  States  on  behalf  of  the  Indian  Pueblo  lands  exceed  $1,593,311,  pro- 
vided that  such  cost  is  in  no  event  to  exceed  $67.50  per  acre  for  the  entire 
Indian  lands  involved,  it  being  mutually  understood  and  agreed  that  within  the 
bounds  of  efficiency  and  consistent  herewith  the  district  shall  prosecute  the  work 
in  accordance  with  said  plans  in  the  most  economic  way  pos.sible,  and  that  in 
no  event  shall  the  per  acre  cost  for  the  entire  Indian  lands  involved  be  in  excess 
of  the  actual  cost  of  such  work  as  herein  provided  for." 

Let  us  analyze  this  paragraph.  It  begins  with  the  statement  that  the  esti- 
mated cost  of  the  project  for  the  benefit. of  the  Indian  and  district  lands  is 
$11,828,424  to  benefit  a  net  area  approximating  132.724  acres,  of  which  a  net 
area  approximating  23,607  acres  is  land  of  the  Pueblo  Indians.  I  mean  that  as 
a  matter  of  fact  10  per  cent  of  this  amount  represents  a  contingency  fund  which 
in  no  way  affects  the  Indians.  They  are  not  concerned  with  the  protection  of 
the  bonds  which  are  to  be  issued  by  the  conservancy  district.  A  reference  to 
section  504  of  chaiiter  45  of  the  Laws  of  1927  of  New  Mexico  so  indicates.  As 
this  paragraph  is  drawn  it  is  taken  for  granted  that  the  Indians  are  concerned 
with  the  entire  cost  as  estimated.  In  fact,  as  the  clause  is  phrased,  one  ignor- 
ant of  conditions  would  assume  that  the  Indian  lands  are  primarily  affected. 

The  paragraph  then  provides  that  from  tlie  actual  cost  of  construction  "  of 
the  entii^e  project  for  l)Oth  Indian  and  district  lands"  there  shall  be  deducted 
before  definitely  determinin.L'  the  share  of  the  cost  to  be  apportioned  to  the 
Pueblo  Indians  a  number  of  items.  They  are  as  follows:  "The  total  cost  of 
special  or  additional  fiood-protection  work  as  contemplated  by  the  plans  or 
any  modifications  thereof  ftir  the  city  of  Albuquerque,  for  San  Marcial.  and  the 
Santa  Fe  Railway  at  that  point,"  such  additional  work  being  estimated  to  cost 
$652,000.  The  point  referred  to  is  evidently  San  Marcial.  "What  the  special 
or  additional  fiood-protection  work  to  which  reference  is  made  may  be  is  not 
stated. 

The  Pueblo  Indians  contend#that  they  are  in  no  manner  concerned  with  flood 
protection.  Their  properties  are  so  situated  that  they  are  not  menaced  by 
floods.  Flood  protection  is  really  the  primary  purpose  for  tlie  organization  of 
this  conservancy  district.  It  is  intended  to  protect  the  city  of  Albuquerque, 
which  is  largely  constructed  in  an  ancient  river  bed.  which,  according  to  the 
reports  of  the  engineers,  constitutes  an  increasing  danger  of  destruction  by 
flood  of  a  considerable  part  of  the  city  of  Albuquerque;  as  is  likewise  the 
<*ase  with  respect  to  other  urban  settlements  in  the  district. 

An  examination  of  section  102  of  the  statute  authorizing  the  creation  of  the 
conservancy  district  shows  this  to  be  the  fact.  The  purpose  of  organization 
are:  "Providing  and  maintaining'  flood  protection,  river  control,  drainage. 
water  storage  for  supplementing  irrigation  needs,  constructing  and  maintain- 
ing di.stributlou  svstems  for  irrigation." 

I 
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It  requires  nf»  nrguinent  to  sii|iiK>rt  the  iiro|>OHitioii  thiit  lainN  which  do  not 
require  iirotection  against  flood  are  not  l)enefited  1)V  the  construction  an<l  main- 
tenjince  of  uorlvs  loolcing  to  tliat  end.  It  is  e<|ually  clear  tliat  suclj  municipali- 
ties, corporal  i<ins.  and  individuals  as  h:ivc  a  deep  concern  in  the  establishment 
of  a  )»roi»er  Hood  control  are  henelited  thereby  iin<l  shoidd  bear  the  cost.  If, 
therefore,  as  we  contend,  practically  one-hnlf  of  the  entire  cost  of  the  works 
which  are  to  be  prf»vided  for  by  the  conservancy  district  will  inure  to  the  benefit 
of  the  urban  settlements  and  of  the  Atchison.  Toi»eka  &  Santu  Fe  Uailway  Co. 
lying  within  the  con.servancy  district,  then  to  im|»ose  a  considerable  part  of 
such  cost  uiMtn  the  Tueblo  Intli;ins.  who  arc  not  concerned  with  the  subject 
of  Hood  ctmtrol.  would  constitute  a  shociclng  injustice. 

Apparently,  the  facts  have  not  been  bmuglit  to  the  attention  of  the  Secretary 
of  ilie  Interior,  otluMwise  the  clause  which  is  now  under  di.seu.ssion  would  not 
have  been  couched  in  the  ambiguous  ii  rujs  (juoted,  and  the  amount  of  the  cost 
would  not  have  been  i>stiniiited  at  .^Gr)2.(H)0 ;  nor  woidd  the  cost  have  b»*«*ii  made 
thi-  basis,  but  the  benelits  accruing  to  the  <-ity  of  Alhu(|uei(iue.  to  San  Marcial, 
an<l  other  urban  settlements,  and  to  the  Santa  Fe  Railway,  would  have  l»een 
deducted  rjither  than  the  estimated  cost,  which,  in  a  case  of  this  character,  i.s 
entirely  material.  If,  for  instance,  the  city  of  Alliu»iueniue  or  the  Santa  Fe 
Railway  would  be  freed  from  the  danger  of  inundation,  (tf  the  destruction  of 
property  of  great  value,  and  from  the  lisk  of  interrui)tion  of  the  l»usines,s  con- 
ducted i)y  them,  and  tlnse  Ikmk  fits,  fairly  calculated,  would  amount  to  .<.".fX)0,()00. 
why  shoubl  not  the  farmers,  whites  as  well  as  Indians.  re»«iding  in  this  con- 
.servancy district  have  the  benefit  of  the  dcducticiii  of  an  amount  e<iual  to  the 
benefits  so  accruing  from  the  total  amount  payable  for  the  entire  undertaking? 
Under  the  plan  i>roposed  the  lands  of  these  farmers  would  have  imposed  ujion 
them  a  burden  which  they  can  not  hear,  whereas  these  urban  settlements  and 
the  railway  company  would  benefit  to  a  high  degree  from  the  relief  t"rom 
inundation  which  would  accrue  to  them  from  the  works  to  be  constructed, 
Albuquerque  and  the  other  towns,  as  well  as  the  railway  ccmipany,  would  be 
greatly  iKMiefited  by  the  irrigation  and  drainage  of  the  farmers'  lands  It 
would  increase  the  production  of  the  lands,  ami  trade  and  commerce  in  the 
towns,  would  add  to  their  valuation  and  to  their  iwpulation,  and  wouM  like- 
wise increase  the  revenues  of  the  railway  company.  The  asses-sed  valuation 
of  the  Middle  Rio  Grande  Valley  is  a<.<iut  .'?4(I,(KX),(XX),  of  which  about  $2U.<M)0.CKX> 
represents  property  in  the  city  of  ADiuquerque. 

We  make  the  statement,  upon  authority,  that  of  the  net  amount  of  $l(),OtK),00() 
which  this  entire  undertaking  would  cost,  it  is  contemplated  to  apportion 
it  as  follows : 

Atchison,  Topeka  &  Santa  Fe  Railway  Co.,  $3,000,(KM). 

Albmiuerque  city,  .$2,(»00,00(). 

Albu(iuerque  city,  individual  projierty.  if500.00(». 

Other  comnuuiities  and  individual  iintperty  in  other  purts  of  the  valley 
.$r>(i().<MKJ. 

AuricuUnral  lands  irrigation  $4.000.0(X). 

That  includes  white.s  and  Indians,  both. 

These  figures  correspond  with  the  esfimale  that  was  made  in  the  <  ourse 
of  our  oral  discussion. 

Under  fbese  circumstances  itaragruph  14  of  the  proposed  agreement  would 
amount  to  a  confiscation  of  the  property  of  the  I'tieblo  Indians,  woidd  Ik«  ho 
disjiroporlionate  to  any  amount  that  couUl  be  rea.sonably  ami  justly  chargeil 
to  them  and  so  arbitrary  and  fantastic  an  imi)osition  of  obligation,  as  to 
amount  to  a  deprivation  of  the  I'ucblo  Indians  pf  their  property  without  due 
process  of  law. 

Evidently  thest-  facts  have  not  bi-en  brought  to  your  attention  or  to  that 
of  the  Secretary  of  the  Interior.  It  would  seenj  that  they  are  sutllcleni  to 
•  all  for  furtber  iMvestig;iti<in  an<l  deliberation,  and  to  lead  to  a  postitonement 
of  the  execution  b\  the  Secretaix  of  the  Interior  of  an  agreement  whereby  a 
large  part  of  the  ."jtK.V.l.i  .•{11,  which  \<\  the  terms  of  this  instrument  are  t«i  be 
turned  over  to  tlie  .Middle  Rio  (irande  ctin>ervancy  «llslrict.  does  not  reprc.-ent 
benefits  to  the  Indians,  but  would  relieve  those  who  are  actually  benefited 
by  the  fiood-conlrol   \v<M-k  of  the  obliualion  to  jiay  for  such  benefits. 

What  has  been  said  on  this  subject  is  ei|nally  applicable  to  the  while 
farmers  in  the  conservatory  district,  whose  property  Interests  will  he  .seri«>usly 
jeojiardlzed  by  the  carrying  out  of  this  jtlan  an<l  who  would  be  obliged  lo 
bear  burdens  far  l>eyond  their  financial  strength. 
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If  more  tlian  (tne-half  of  the  cost  of  tliis  i)roj«H't  should  ('<|nitably  he  Ixirne 
hy  the  towns  and  the  railway,  then  to  limit  their  share  of  the  exitoiise  to 
$652,()(K>  and  to  shift  the  hiirdin  of  it  upon  the  farmers  livin;,'  within  the 
district,  as  set  forth  in  this  aj^reenient.  would  he  a  histin;:  disgrace.  II  is 
inconceivable  how  the  unardian  ot'  tiie  I'ueiilo  Indians  can  contcniplatc  so 
bizarre  an  arrangement. 

What  has  been  said  with  refrard  to  the  deduction  merely  of  .$(;r('2,U( i(i  for 
flood-protection  work  for  the  city  <>f  Albminertpie.  for  San  M!ini:il  and  the 
Santa  Fe  KaiHw.iy  is  equally  true  of  the  item,  likewise  sought  to  be  the 
limit  t>f  deduction,  for  the  cost  of  "•silt-control  work,"  which  is  estimated  to 
amount  to  .$.")00.00().  This  silt  control  is  an  essential  jiart  of  floo<l  coniiol. 
and  those  who  benetit  thereby,  namely,  tiie  urban  settlements  and  ibe  rail\\:iy 
company,  should  beai"  the  burden  and  should  not  be  permitted  to  shift  it  upon 
the  farmers  of  the  district.  • 

It  is  needless  at  this  time  to  fn>  into  details  with  r(>i;ard  to  the  other 
items  specified  in  paiaj,'raph  14.  The  fact  is  recognized  that,  so  far  as  the 
Indians  are  concerned,  the  cost  of  financing;  any  capitalized  interest  to  he 
paid  on  behalf  ol'  Indian  lands  atid  estimated  to  be  .$r)00,()00,  cm  not  be  imposed 
upon  the  Indians.  The  amount  imludcd  in  the  agirregale  cost  of  $1 1  ..S2S.424, 
is,  however,  10  per  cent  of  that  .sum,  which  would  be  $1,182,842.41),  and  not 
$500,000. 

It  is  also  to  be  borne  in  mind  that  under  subdivision  2  of  section  402  of  the 
New  Mexico  act  of  1927  benefits  of  evei-y  kind  to  all  land  :tnd  proix-rty  within 
or  without  the  district  which  will  result  from  the  oreainzation  of  the  district, 
are  to  be  appraised.  Under  subdivision  '.i  of  section  402  it  is  also  required  that 
"benefits  and  damages,  if  any,  accruing  to  public  C(>rporations,  as  political 
entities,  and  to  the  State  of  New  Mexico"  shall  be  appraised,  and  "shall  be 
taken  and  considered  the  same  as  benefits  or  damages,  as  the  case  may  be.  to 
lands  or  other  property,  and  to  public  health,  safety,  convenience,  and  welfare." 

There  is  no  question  but  that,  as  a  result  of  these  works,  the  Elephant  Butte 
conservancy  district  would  be  greatly  benefited. 

That  is  south  of  the  district  that  we  are  now  discussing. 

It  is  shown  on  page  109  of  the  report  of  the  hydrographic  engineers,  filefl  on 
January  28,  1928,  that  the  effect  of  reclamation  in  the  Middle  Valley  district 
will  result  in  an  estimated  average  increase  in  the  annual  discharge  at  Sau 
Marcial  of  38.000  acre-feet.  This  will  greatly  increa.se  the  available  water  for 
the  Elephant  Butte  district.  The  removal  of  silt  would  likewise  improve  the 
efficiency  of  the  works  of  that  district  and  prevent  the  accumulation  of  silt  in 
the  resei"voir  and  in  the  river  south  of  the  Elephant  Butte  Dam. 

Subdivision  2  of  section  402  of  the  statute  not  oidy  permits  the  appraisal  of 
benefits  uiwn  lands  and  property  within  or  without  the  rlistrict  resulting  from 
the  organization  of  the  district  but  subdivisicm  6  of  that  section  provides  for  the 
appraisal  of  damages  which  may,  iMx^ause  of  the  execution  of  the  official  plan, 
accrue  to  real  or  other  proi^Tty  either  within  or  without  the  district. 

In  section  403  it  is  i)rovided :  "  If  the  appraisers  find  that  land  not  embraced 
within  the  boundaries  of  the  district  will  be  affected  by  the  proi)osed  improve- 
ment, or  should  be  included  in  the  district,  they  shall  appraise  the  benefits  and 
damages  to  such  land,  and  shall  file  a  si>ecial  reiwrt  in  tlie  court  regarding  the 
land  which,  in  their  opinion,  should  be  included  in  the  district,  giving  a  descrii)- 
tion  thereof  and  their  appraisal  thereof." 

The  State  of  New  Mexico  would  likewise  benefit  from  this  undertaking.  Its 
revenues  from  taxation  would  be  enhanced,  its  ixipulation  wfiuld  grow,  and 
l>ecuniary  benefits  would  result  to  it  in  other  resix^cts,  both  directly  and  indi- 
rectly. When  one  considers  the  economic  condition  of  the  farmers  in  the  Mifldle 
Rio  Grande  conservancy  district  and  the  enormous  load  of  debt  that  would  be 
imposed  upon  their  property,  there  is  every  rea.son  to  exix-ct  that  in  the  spirit 
of  the  terms  of  the  statute  the  State  of  New  Mexico  would  pay  for  such  benefits 
as  measured  by  the  appraisal  would  accrue  to  it. 

A  further  fact,  which  is  not  reflected  in  any  way  in  the  proposed  contract, 
should  be  borne  in  mind,  and  that  is  that,  by  subdivision  7  of  section  402.  it  is 
provided  that  "  the  appraisers  in  making  appraisals  shall  give  due  considera- 
tion and  credit  to  any  other  works  or  other  system  of  protcctitm  already  c(»n- 
structed.  or  under  constructi<m,  which  form  a  usoful  part  of  the  work  of  the 
district  according  to  the  ofTicial  plan."  The  Pueblo  Indians  hav(>  for  centuries 
irrigated  their  lands.     They  have  constructed  works  which,  so  far  as  upward 
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of  S.CXK)  acres  of  their  holdings  are  conccrued,  are  useful  for  irrigation  puri>oscs. 
Ceitainly  they  are  entitled  to  a  detluetion  for  the  value  of  such  works. 

It  is  also  a  signilic-nnt  fact,  which  seems  to  have  been  overlooked,  that 
practically  all  of  the  lands  of  the  Put-hlo  Indians  are  loc-ated  in  the  northern 
pjirt  of  the  district,  only  one  of  the  natiniis  heiiip  south  of  Alliucjueniue.  As 
to  the  lands  which  they  are  now  cultivating  tliey  ccnild  really  disiM-nse  with 
new  irrigation  works.  lUit  a  very  small  iiortioii  of  th»'ir  lands  re<iulres  drain- 
age. The  deposit  of  silt  in  the  river  ImhI  near  their  lands  is  inconsiderable  and 
the  danger  of  Hoods  is  negligible. 

On  the  other  hand,  in  that  part  of  the  district  which  is  south  of  Albmiuerque, 
and  especially  below  the  junction  of  the  I'uerco  River  with  the  llio  Grande, 
the  deposit  of  silt  has  been  such  that  to  a  considerable  extent  the  l)ed  of  the 
Uio  Grande  River  is  higher  than  the  adjoining  lands,  and  is  iirogressively 
rising  so  as  to  increase  the  danger  from  floods  with  every  year.  This  also  oc- 
casions water  logging,  resulting  from  seepage,  of  a  large  proportion  of  Uie 
lands  in  the  suuthern  part  of  the  district. 

The  Indian  lands  are  in  tlie  northern  part. 

It  is,  therefore,  evident  that  in  that  part  of  the  district   occupied  by  the 

Pueblo  Indians,  the  necessity  of  the  so-called  improvement  Is  very  much  less 
than  in  tlie  southern  part,  and  that  the  benefits  to  the  lands  south  of  Albu- 
querque would  be  very  much  greater  than  would  be  the  l)enelits  accruing  to 
the  lands  n(.rth  of  Albn(]uerque.  Yet,  as  the  figures  work  out,  the  Indian 
lands  would  be  charged  with  a  much  greater  obligation  iier  acre  than  would 
the  lands  belonging  to  the  white  farmers  south  of  Albuquerque. 

Mr.  Glavis.  Mr.  Marshall,  could  you  state  how  much  difference 
there  will  be  ? 

Mr.  IMarshall.  I  will  (ret  to  those  ti<ruies  on  the  basis  of  actual 
reports  in  a  little  while;  but  it  would  be  a  very  substantial  difference 
as  a<^ainst  the  Indians. 

None  of  these  elements  is  considered  in  the  formula  contained  in  para- 
graph 14  of  the  proposed  contract. 

That  formula  seems  to  have  been  drawn  on  an  average  basis — so 
many  acres,  so  many  dollars,  so  much  per  acre. 

There  is  also  a  substantial  difference  in  respect  to  the  benefits  that  would 
accrue  to  the  resp«'<tive  pueblos  contained  in  this  district.  Some  would  be 
benefited  substantially  more  than  others,  and  yet  the  benefits  to  all  of  them 
are  measured  by  the  same  yardstick. 

There  are  other  elements  which  would  have  to  be  taken  into  consideration 
in  arriving  at  the  amount  which  the  Government  should  advance  to  the  con- 
servancy district.  It  suffices  to  say  that  paragraith  14,  around  which  all  the 
other  provisions  center,  fixes  the  amount  eventually  payable  by  the  Indians 
according  to  an  arbitrary  malhem.itical  fornuila  which  disregards  actual  InMie- 
flts.  e<iualify  of  treatment,  ;ind  elementary  coiict'i)ts  of  justice.  Instead  of 
giving  to  the  Indians  the  benefit  of  any  deductions  which  should  be  made  be- 
cause of  I  lie  amounts  charged  .-igainst  the  urban  settlements  and  the  railway 
company,  the  amount  to  be  advanced  by  the  (iovernment  presiunably  for  the 
benefit  of  the  Indians,  but  in  fact  for  the  benefit  of  the  urban  settlements  and 
the  railway  company,  would  first  be  i>aid  upon  the  arbitrary  basis  set  forth  in 
paragraph  14,  and  whatever  deductions  are  subsequently  to  be  made  on  the 
basis  of  actual  benefits  accruing  to  the  urban  settlements  and  the  railway 
company,  would  Inure  entirely  to  the  adv.intage  of  the  white  farmers.  At  the 
same  time  the  urban  settlements  and  the  railway  company,  as  well  as  the 
farmers,  would  have  the  benefit  of  the  advances  made  by  the  Goveriunent  for 
tile  Indians  upon  this  arbitriiry  basis. 

Throughout  the  contract  all  calculations  are  nuide  on  the  theory  of  cost,  with- 
out giving  due  effect  to  the  finidameiitjil  principh>  that  paynu  lit  should  be 
made  on  the  basis  of  benefits  obtained,  and  not  on  the  i»ro  r.-ila  tlu-ory  which  is 
set  forth  in  paragraph  14,  namely,  that  "The  total  sum  arrived  at  after  nniklng 
the  deductions  siMcified  above  ♦  •  ♦  shall  be  used  as  the  basis  of  apportion- 
ment to  the  Indian  lands  benefited  by  the  work  (without  regard  to  the  extent 
of  benefits)  by  mull  inlying  the  total  sum  to  be  apixntioned  by  a  certain  frac 
tlon,  the  nnmenitor  of  wlihli  shall  be  the  total  Indian  acreage  to  be  materially 
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benefited,  and  the  deuoniinator  of  wliith  shaU  !)«•  the  total  area  to  be  benefited 
by  the  total  works  constructed  by  the  Distriet  as  hereinafter  defined."  This 
formula  ignores  actual  benefits  and  reduces  tlie  entire  subject  to  the  false 
theory  that  the  Indian  lands  are  l)enefited  by  the  worli  in  its  entirety  equally 
with  all  of  the  lands  in  the  district,  although,  as  has  been  shown,  that  is 
absolutely  untrue. 

It  is  also  iKTUiissible  in  view  of  the.se  facts  to  reiK'at  that,  before  arriving: 
at  such  a  basis  of  division  so  far  as  agricultural  lands  are  concirncd,  the 
deductions  should  first  be  made  with  resiKvt  to  the  benefits  derived  by  the  city 
of  Albuquerque  and  other  communities  and  by  the  Santa  I'V  Railway  in  such 
a  manner  as  to  conform  with  the  recognized  truth  that  the  total  amount  so  to 
be  deducted  would  bt>  substantially  one-half  of  the  cost  of  the  projtnt. 

This  memorandum  has  l>een  limited  to  a  consideration  of  what  is  regarded  to 
be  the  principal  vice  of  this  proix)sed  contract.  There  are  other  objections  to 
which  there  has  l)een  no  reO?rence.  simply  because  it  has  been  impossible  to 
collate  the  facts  bearing  upon  them.  The  presentation  made  as  to  paragraph 
14  is  for  the  same  reason  incomplete.  We  are  still  engaged  in  gathering 
further  data  bearing  on  the  subject.  We  are  unwilling  to  rest  upon  this  state- 
ment because  we  are  confident  that  it  can  be  strengthened  in  many  ways. 
Enough  has  been  shown,  however,  to  indicate  that  the  time  has  not  yet  arrived 
when  tlie  Department  of  the  Interior  is  justified  in  entering  into  any  contract 
with  the  conservancy  district,  and  that,  in  any  event,  such  a  contract  as  that 
now  proposed  would  constitute  a  disregard  of  the  trust  wliich  is  reposed  in  the 
Department  of  the  Interior  for  the  protection  of  the  helpless  Indians  who  are 
its  wards.  There  is  no  occasion  for  the  precipitate  action  that  has  been  called 
for  by  the  conservancy  district.  This  is  a  situation  where  reflection  and  patient 
study  are  required.  Rapidity  of  action  and  efiiciency  in  result  are  not  always 
convertible  terms.  Nobody  can  be  injured  by  proceeding  in  accordance  with  the 
logical  processes  set  forth  in  the  statute  of  1927.  Incalculable  injury  may  be 
occasioned  to  the  Pueblo  Indians  by  disregarding  their  earnest  prayer  that 
hasty  judgment  be  avoided. 

Kindly  inform  me  whether  the  request  for  the  postponement  of  action  herein 
contained  will  be  granted. 
Very  truly  yours, 

Louis  Marshall. 

On  May  15,  1928,  I  wrote  to  Secretary  Work  as  follows  [reading]  : 

My  Dear  Mr.  Secretary  :  Supplemental  to  the  letter  which  I  wrote  you 
yesterday  regarding  the  proposed  agreement — 

I  might  say  that  a  copy  of  the  letter  which  I  directed  to  the 
Commissioner  of  Indian  Affairs,  and  which  I  have  just  read,  was 
sent  to  Secretary  Work  as  I  indicated  in  the  letter  of  May  14, 
which  I  wrote  to  Secretaiy  Work.  This  is  a  letter  of  the  15th  of 
May,  1928,  which  I  addressed  to  Secretary  Work.     [Reading :] 

My  De.;\r  Mr.  Secretary  : 

Supplemental  to  the  letter  which  I  wrote  you  yesterday  regarding  the 
proposed  agreement  between  you  and  the  Middle  Rio  Grande  Conservancy 
District,  I  am  inclosing  herewith  a  further  discussion  in  which  I  present 
ano'iher  aspect  of  the  subject,  largely  based  upon  the  act  of  Congress  upon 
which  your  authority  to  make  a  contract  depends.  I  invite  your  careful 
and  serious  consideration  of  what  I  have  said,  in  the  fullest  confidence  that 
you  will  recognize  the  .seriousness  of  the  problem  and  at  the  same  time 
appreciate  that  my  sole  desire  is  to  avoid  the  doing  of  injustice  to  the  Indians, 
even  through  inadvertence.  Let  us  not  add  another  chapter  to  the  wrongs 
that  have  been  inflicted  upon  the  American  Indian,  and  esr)ecially  when  those 
who  are  affected  have  been  for  centuries  engaged  in  the  peaceful  pursuit 
of  agriculture  and  have  shown  themselves  worthy  of  protection. 

Very  cordially  yours. 

Louis  Marshall. 

On  May  15,  1928.  I  wrote  the  following  letter  to  the  Commis- 
sioner of  Indian  Affairs,  a  copy  of  which  was  sent  to  Secretary 
Work.     [Reading! : 
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Dear  Sib  : 

In  my  letter  to  yctu  of  yesterday  coiiceriiinK  the  propose<l  agreement  l»e- 
tween  the  Secretary  of  the  Interior  and  the  Middle  Kio  (irande  Conservancy 
District,  I  omitted  to  call  attention  to  a  number  of  important  considerations, 
and  they  are  these: 

1.  li  is  certainly  uoi  to  be  as8ume«l  that  the  act  of  Congress  which  author- 
izes the  Secretary  of  the  Interior  to  enter  into  such  an  a;n"ecment.  calls  upon 
him  to  advance  for  the  Indians  the  sum  <if  $l.r.<W,;m.  Hy  the  terms  of  the 
act  of  Congress  the  amount  to  be  apiKirtioned  to  the  Indian  lands  "Shall  not 
exceed  $l.r)93,311."  The  very  next  clause  emphasizes  this  fact,  because  It 
provides  "and  said  sum,  or  so  mu<h  tluMcof  as  may  be  reijuired  to  pay  the 
Indians'  share  of  the  cost  of  the  work  lnrein  provided  for,  shall  be  payable 
in  not  less  than  five  installments  without  interest." 

Congress  certainly  has  not  intended  to  advance  this  sum  of  money  for 
any  purpose  other  than  ffir  the  benefit  of  the  Indians.  It  is  not  concerned 
with,  and  certainly  is  not  authorized  to  advance  public  moneys  for  the 
benefit  of  any  other  interests  in  the  district.  This  money  is  to  be  advancetl 
for  the  Indians,  because  our  (Jovcrnnieiit  has  placed  them  under  '.utelage 
and  has  assumed  to  act  as  their  guardian  and  to  protect  them  In  the  en- 
joyment of  their  property.  This  property  is  not  derived  from  any  grant  pro- 
ceeding from  our  Government.  The  Pueblo  Iiuiians  were  ihe  owners  of  this 
property  long  before  any  white  man  set  his  foot  upon  this  continent.  Their 
rights  were  recognized  by  the  Spaniards  while  they  exercised  sovereignty 
over  this  territory;  they  were  likewise  recognized  by  the  Mexicans  after 
the  establishment  of  their  Republic,  and  our  (lovernment  has  merely  recog- 
nized an  ownership  which  dates  back  to  the  dawn  of  liistory. 

It  certainly  can  not  be  regarded  as  having  come  within  the  contemplation 
of  Congress  that  the  Pueblo  Indians  shall  have  their  jiroperty  encumbered 
for  the  benefit  of  the  municipalities  or  of  the  railroads  or  of  the  white  settlers 
In  this  conservancy  district.  Without  considering  the  constitutional  questions 
which  will  probably  arise,  the  Secretary  of  the  Interior  is  only  empowered 
to  make  advances  for  the  benefit  <tf  the  Indians,  and  only  io  the  extent  of 
the  benefits  which  they  will  derive  from  the  enterpri.se. 

This  idea  is  further  claritied  by  the  fact  that,  in  the  first  proviso  ctintained 
in  the  act,  it  is  declared  that  if  it  should  at  any  time  apinsir  to  the  Secretary 
that  construction  work  is  not  being  carried  out  in  accordance  with  the  plans 
approved  by  him,  he  is  to  withhold  payment  of  any  sums  that  may  under  the 
agreement  be  due  to  the  conservancy  district.  The  primary  puri^ose  of  the 
act  is  not  to  impose  an  obligation  upon  the  Indians  l>eyond  what  is  fair,  just, 
and  reasonable,  but  to  protect  them  against  any  encroachment  of  their  rights 
or  the  imposition  nyton  them  of  any  hardship  which  may  ultimately  result  in 
the  I0.SS  or  diminution  of  their  property  interests. 

This  act  can  not  be  made  the  me<lium  of  (Jovernmeiit  pjirtlcipation  In  the 
financing  of  the  cons«>rvancy  district!  in  the  guiso  of  advancing  moni'y  for  the 
Indians.  If  a  single  dollar  of  indirect  obligation  is  imposed  on  the  Indians 
for  the  benefit  of  other  interests  beycmd  the  amount  which  represents  the 
actual  benefits  to  be  derived  by  the  Indians  from  the  works  to  be  constructed, 
it  is  an  act  of  confiscation,  and  constitute.si  a  violation  of  the  letter  and  spirit 
■if  the  act  of  <  'ongress. 

The  act  clearly  shows  that  the  ba.sls  on  winch  advances  are  to  be  made  is  the 
benefits  which  are  to  be  derive<l  by  the  Indian  acreage  feasibly  su.sceptlble 
of  e<-<»nomic  irrigation  and  cultivation  and  materially  benefitetl  by  this  work, 
and  for  no  other  puri)«)se.     Let  us  consider  the  test  of  the  act.     It  reads: 

"I'lovidcd  fuithrr.  That  in  dctcrniiniMg  the  share  of  the  cost  of  the  works 
to  be  api)ortioiied  to  the  Indian  lands  tlien'  shall  be  taken  into  consideration 
only  the  Indian  acreage  li«'nefite<l  which  shall  bo  (lellnllely  determinetl  by  said 
Secretary,  and  such  acreage  sliall  include  only  lands  feasibly  susceptlbh'  of 
cconouiic  irrigation  and  cultivation  and  materially  beiiellltMl  by  this  work." 

It  will  Ito  noted  that  the  w«»rd  "only"  is  u.s<h1  twice  in  this  paragniph.  It 
is  only  Ihe  Indian  acreage  "  iKMiellled,"  and  "such  acreage  shall  include  only 
lands  feasibly  .susceptible  of  economic  irrigation  and  cultivation  ami  materially 
bcnellle<l  by  this  work"  The  lieiiellls  accruing  |o  the  Imllans  are  the  basis 
(if  appoi'lioMmenl.  and  not,  as  indicated  in  jiaragraph  II.  of  the  jiroinised  agnn*- 
menl.  "the  basis  of  ap|H>rllonment  io  Hie  Indian  lands  to  be  iHMiellted  l>y  the 
work  by  multiplying  Hie  total  -*inn  to  be  apporlloneil  by  a  certain  fraction,  the 
nniiKr.i'tor  of  wITk  li   sii:ill   be  the  t<»tal    Indian  acreage  to  l)o  materially  bene- 
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iited,  and  the  denominator  of  which  shall  be  the  total  area  to  be  benefited  by 
the  total  works  eonstructe<l  by  the  district  as  hereinafter  defined." 

This  clause  of  the  contract  is  in  direct  contravention  of  the  terms  of  the  act 
of  Congress,  because  it  disregards  the  carefully  phrased  limitation  to  which 
reference  has  just  been  made. 

Moreover,  it  is  to  be  observed  that  this  act  recognizes  the  propo.sition  that 
the  Indian  acreage  the  benefits  to  which  are  to  be  tlie  basis  of  api)ortionment 
"  s.hall  include  only  lands  feasibly  susceptible  of  economic  irrigation  and  culti- 
vation and  materially  benefited  by  this  work."  This  provision  limits  Uie  obli- 
gation of  tlie  Indian  lands  to  the  element  of  irrigation  and  cultivation,  and 
does  not  include  llood-contri>l  work  or  other  work  which  is  designed  to  protect 
the  municipalities  or  the  railroad  existing  in  this  district.  The  iri-igation  and 
cultivation  of  the  Indian  lands  only  is  to  be  taken  into  consideration.  It  is 
lair  to  assume  that  the  Secretary  of  the  Interior  has  as  yet  no  data  which 
would  enable  him  to  determine  the  amount  of  benefits  to  be  apportioned  to 
the  Indian  lands  on  the  basis  of  this  statutoi-y  provision,  which  is  a  limitation 
uiKin  his  i>ower. 

Here,  again,  it  is  to  be  observed  that  the  proviso  declared  that  in  determin- 
ing the  share  to  be  apportioned  to  the  Indian  lands  benefited,  the  extent  of 
such  benefit  is  to  "  be  drlinitely  deti-rniiued  by  saitl  Secretary,"  not  by  rule 
of  thumb,  not  out  of  considerations  which  may  apply  to  the  conservancy  dis- 
trict as  a  whole,  or  to  the  urban  populatii-n,  or  to  the  Santa  Fei  Railwaj',  or 
to  the  white  farmers  in  the  district;  nor  is  he  to  consider  the  subject  of  flood 
control  as  applicable  to  the  Indian  lands,  but  solely  the  econouiic  irrigation 
and  cultivation  of  the  Indian  lands,  and  those  lands  only. 

The  provisions  of  paragraph  18  of  the  proiwsed  agreement  are  not  overlooked. 
They  constitute  a  covenant  that  the  Secretary  shall  take  into  consideration 
only  the  Indian  acreage  that  is  feasibly  susceptible  of  ccouoniic  irrigation  and 
cultivation  and  that  will  materially  be  benefited  by  the  works  constructed  by 
the  district.  But  none  the  less,  paragraph  14  of  the  proposed  agreement  con- 
tains a  formula  which  entirely  disregards  this  limitation.  The  mere  fact  that 
it  says  that  in  no  event  shall  the  total  sum  for  the  construction  of  such  con- 
servation, irrigation,  drainage,  and  flood-control  work  to  be  paid  for  by  the 
United  States  on  behalf  of  the  Pueblo  Indian  lands  exceed  $1,5"J3.311.  indicates 
that  that  amount  is,  on  the  basis  of  paragraiih  14,  the  amount  which  is  ulti- 
mately expected  to  be  paid.  It  is  also  clear  that  the  provision  of  paragraph  14 
constitutes  an  interpretation  by  the  Secretary  of  the  Interior,  if  the  agreement  is 
signed  as  drafted,  that  the  Indian  lands  shall  be  charged  not  only  for  irri- 
gation work  but  also  for  conservation,  drainage,  and  flood-control  work.  This 
specific  language  would  control  the  general  terms  of  paragraph  18. 

Further  considering  that  paragraph,  after  the  words  quoted  therefrom,  we 
find  this  additional  phrase,  "  such  acreage  to  be  definitely  determined  by  the 
said  Secretary  at  as  early  a  dare  as  practicable  and  the  district  to  be  so 
notified  of  the  determination  of  such  acreage  after  the  same  i^hall  have  been 
made."  This  gives  rise  to  the  question.  Why  should  not  the  acreage  be  defi- 
nitely determined  by  the  Secretary  before  this  contract  is  made?  What  is  to 
be  gained  by  making  a  contract  first,  and  then  to  have  the  vital  provision, 
namely,  that  which  would  indicate  the  amount  to  be  paid  by  the  Indians,  ascer- 
tained subsequently,  leaving  them  uncertain  as  to  what  their  fate  shall  be, 
leaving  it  imiiossible.  jierhaps.  to  prevent  an  evil  which  may  be  obviated  if, 
in.  advance  of  the  making  of  the  contract,  the  amount  chargeable  to  the  Indians 
shall  be  first  definitely  ascertained? 

In  this  ccmnectioii  w-e  may  also  pause  to  consider  the  sentence  in  jmragraph 
17  of  the  proi>osed  agreement  which  reads  : 

'•  No  payments,  however,  due  the  district  under  the  terms  of  this  agreement 
shall  be  withheld  because  of  any  failure  to  have  definitely  determined  the 
Indian  acreage  materially  benefited,  such  payments  to  be  made  from  time  to 
time  based  upon  the  estimated  acreaue.  jiending  a  final  determination  of  the 
exact  acreage  of  Pueblo  Indian  lands  that  .'^hail  be  materially  benefited,  pro- 
vided that  a  final  determination  of  such  acreage  for  which  payment  is  to  be 
made  the  district  shall  be  made  by  the  said  Secretary  as  hereinafter  provided, 
and  the  actual  share  of  the  Indians'  cost  of  the  work  adjusted  in  ai-cordance 
rherewith  before  final  payment  shall  have  been  made  to  the  district." 

We  contend  that  this  iimvision  is.  in  principle,  a  direct  violation  of  the 
terms  of  the  statute.  It  binds  the  Indians  and  their  property,  it  binds  the 
Government,  and,  what  is  worse,  it  lays  down  a  rule  for  tlie  determiiatiim  of 
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the  amount  chargeable  to  the  Indiana  which  is  at  war  with  the  earefully 
phrased  clause  (»f  the  statute.  wliJfh  was  Intendefl  to  protwl  the  cMjuitles  (tf  the 
Indi:iiis  and  t<<  save  (hem  from  tlie  eahimity  which  wouM  result  tf>  them  if  this 
nieth<"l  of  aitixTtii'iiiiieiit,  as  appl calile  to  them,  should  eome  into  <»]HMation. 

I'aragrai)h  1«  contains  the  jtrovisioii.  whicli  is  contrary  to  the  terms  of  the 
statute,  that  "  the  area  so  determined  l»y  tlie  Secretary  shall  im  llnal  and  l>e  the 
basis  upon  which  the  total  cost  against  the  Pueblo  Indian  lands  shall  be 
paid." 

3.  Tlie  statute  further  provide.«<  that  all  present  water  rights  now  apimrtenant 
to  the  approximately  iS..'i4G  acres  of  irrifrated  IMichl.i  lamls  owncl  individually 
or  as  Pueblos,  and  all  water  for  the  domestic  puri»oses  of  the  Indians  and  for 
their  stuck  "shall  he  prior  and  iiarMmount  to  any  ri^'liis  of  the  district  or  of 
any  property  holder  therein,  which  pri"iity  so  delined  shall  he  reco-niz«'d  and 
protected  in  the  agreement  l>etwe«'n  the  Secretary  of  the  Interior  and  the  said 
Middle  Kio  Grande  conservancy  district." 

We  fail  to  lind  in  any  provision  contained  in  the  proiK)se<l  agreement  any 
clause  which  adecjuately  carries  out  the  terms  of  this  prov.so.  While  it  is 
recognized  in  the  statute  that  the  Indians  have  a  prior  and  jiaramount  right 
to  the  water,  because  they  hav*'  enjoyed  it  long  l>efore  this  territory  l)ccame  a 
part  of  the  I'nited  States  and  have  enjoyed  it.  so  far  as  not  deprived  of  it  by 
depreilations.  down  to  the  present  day,  no  provision  is  made  whereby  they  are 
to  receive  an  e<iuivalent  of  such  prior  right  by  way  of  reduction  «if  the  amount 
chargeable  to  them.  In  other  words,  their  water  rights  will  go  into  the  gen- 
eral mass,  and  those  whose  rights  are  inferior  and  subject  to  theirs  will  have 
the  henetit  of  the  prior  and  paramount  rights  belonging  to  the  Indians,  without 
making  an  allowance  to  the  Indians  ftir  the  benelils  acquired. 

This  is  the  time  for  the  Secretary  of  the  Interior  to  deal  with  this  subject 
and  to  secure  for  the  Indians  such  deductions  as  in  law,  justice,  and  moraLs 
should  be  accorded  to  them.  'J'he  Secretary  of  the  Interior,  in  fixing  the  amount 
to  be  paid  by  the  Indians,  should  take  jjito  consideration  the  enormous  benellts 
secured  by  the  urban  conunuiuties  of  the  district,  the  city  of  Albuipieniue,  Sau 
Marcial.  and  the  other  towns,  and  their  iidiabitants.  lie  should  take  into  con- 
sideration the  great  advantages  which  would  accrue  to  the  Santa  Fe  Railway. 
1I(!  is  not  bound  by  any  adjustments  that  may  be  made  by  the  conservancy 
district.  He  can  take  cognizance  of  facts  which  are  of  general  knowledge  and 
which  would  indicate  that  on  any  such  plan  as  that  i)roposed  by  this  agreement 
the  Indians  and  the  poor  white  farmers  would  be  saeriticed  for  the  henetit  of 
the  comi)aratively  rich  urban  communities,  the  Santa  Fe  Railway,  the  Elephant 
Butte  district  and  the  State  of  New  Mexico. 

4.  The  proposed  agreement,  in  paragraph  20,  contains  this  comprehensivo 
provi.sion  : 

•'  Nothing  herein  contained  shall  prevent  the  said  parties  (that  is.  the  Secre- 
tary of  the  Interior  and  the  conservancy  district),  upon  mutual  consent,  from 
entering  into  any  furth«T  or  supplemental  agreements  as  tb(>  same  may  ho 
deemed  desir;d)le  for  the  best  interests  of  the  parties  hereto  in  carrying  out 
the  work  as  planned." 

This,  we  submit,  nmy  result  in  undoing  anything  which  may  b<'  cotitained  in 
the  contract  which  ndght  prove  of  advantage  to  the  I'nehlo  Indians,  and  yet 
increase  the  burdens  imposed  upon  them.  <  hie  would  suppose  that  the  least 
that  <(Uild  he  done  would  be  to  make  any  such  agreement. .in  so  far  as  it  affects 
the  I'uehhi  Indians,  subject  to  their  Jipprctval  or  concurrence.  As  it  is.  they 
are  entirely  eliminated. 

Again  I  say  that  this  entire  matter,  impoi'tant  as  it  is.  continues  to  bo 
shroude<l  in  indefiidteness  and  uncertainly.  The  more  one  looks  into  it,  the 
more  obj<'<'<i'>nahle  this  entire  schem*'.  as  fonntilated  In  the  proposed  agreement. 
bcM'omes.  Consopientl.v  we  must  again  ask  that,  befi>re  any  agriM-nient  is 
eideriHl  inti>.  Ibis  enshrouding  darkmss  should  lie  reinitveil.  All  paiti«>s  con- 
cerned should  be  in  possession  of  the  data  which  will  en.Mble  ihem  to  tleal  at 
arm's  length  and  with  full  appn cialion.  so  far  as  tin'  Ciovernmeiit  Is  concerned, 
of  the  ultimate  effi-^t  ol  the  ••i^'reenient  ii|>«ui  the  lndi:ins.  It  is  no  answer  to 
say  that  for  the  iireseiii  there  will  he  no  obligation  on  ilieir  part  to  rep.-iy.  It  is 
not  intended  to  nuike  a  present  to  them  of  the  jimount  to  l>e  advance<l  by  the 
(Joverninent.  An  <»bllgalion  is  created  by  the  staluie  whi<'h  they  or  their 
(leHceiidants  must  at  some  time  meet.  We  are  iHHiiid  \o  look  to  ilu'  futun',  mdess 
we  are  content  to  dismiss  the  rights  of  the  Indians  by  a  nnre  wavi-  of  the  hand 
and  to  say:  "After  us  the  deluge." 
Yours  very  truly, 

Louis  Marsiiaiju 
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On  the  17th  of  May  1  received  from  Mr.  Meritt,  as  acting  com- 
missioner, the  following  letter  [reading]  : 

I  liiOe  ycur  letters  of  May  14  and  1.".  V.\2s,  in  initluT  n'l'eri'ine  to  projxjsi'd 
contract  bctwoen  tlic  I'liirerl  States  nf  America  acliiiK  t).v  the  Si-iretary  of  the 
Interior,  and  the  Mi(hlle  Kio  (Iratido  coiiserNjiiicy  district  pursuant  to  provisions 
of  an  act  api)r(>ved  March  l.'J.  in2S  tl'uhlic,  No.  ltM>,  TlMli  Con-.;  >. 

The  tentative  draft  of  llie  proposed  contra<t  was,  at  tlie  inst^tnce  of  Mr.  Joliu 
Colliei-,  sent  to  you  lor  your  consideration,  so  that  tiie  otlice  could  liuve  the 
benetit  of  your  sugg:estions.  You  were  advised  that  such  suggestions  .should  be 
submitte<l  not  later  than  Aiiril  15.  On  April  ft,  in  compliance  with  your  re<iue,st, 
certain  documents  were  forward(Hl  to  you  for  use  in  conniH-tion  witli  your  htudy, 
and  it  was  reciuested  that  the  volume  marke<l  "  Exhibit  A"  of  the  agreement  be 
returned  with  y(mr  views  ii()t  later  than  the  ab()ve-stated  date.  You  recjuested 
further  time  in  which  to  present  your  views,  by  lettiT  of  April  U,  l!>:i<S,  wherein 
you  stated  that  you  exiK-cted  to  be  in  Washinjirton  duriuj.;  the  week  of  April  '2:i, 
at  which  time  you  would  Ik?  glad  to  call  to  discuss  the  matter  turther.  By  letter 
of  April  13,  1928,  this  bureau  advised  that  your  statements  had  been  notetl,  and 
would  be  glad  to  have  you  further  study  the  subject  and  i)ersonally  discuss  tiie 
matter  duiing  the  week  of  April  2;^,  when  you  exix'cted  to  be  in  Washiiigtcm. 

Your  views  on  this  matter  were  verbally  presented  during  the  afternoon  of 
April  25.  It  wa.s  hoped  that  you  wtmld  have  a  written  brief  but  it  was  stated 
by  you  that  you  desired  until  the  15th  day  of  May  in  which  to  present  a  written 
brief  setting  forth  your  view.s. 

By  your  letter  of  May  14,  1928,  an  indefinite  i)eriod  of  fiiu-e  is  lequested  in 
which  to  pre.sent  your  views.  It  was  our  hope  that  May  15  would  permit  you  to 
adetpiately  study  this  situation  and  to  jueiiare  any  written  statement  that  you 
may  can*  to  have  sulmiitteil  concerning  the  lU'oposed  draft  of  the  agreement.  It 
is  regretted  that  this  has  not  been  done. 

I  had  written  these  letters  that  I  have  read.  1  thouglit  they  were 
a  brief.     [Continuing  reading:] 

However,  with  a  view  to  affording  you  ample  opportunity  to  present  your 
further  views  I  shall  be  pleased  to  receive  same  by  June  1,  1928.  It  is  be- 
lieved that  this  additional  time  is  sulhcient  in  which  to  prepaie  whatever 
additional  suggestions  you  may  care  to  submit.  The  desire  of  the  district 
tt)  proceed  as  contemplated  by  the  legislation  makes  it  advisable  to  not  extend 
the  time  reciuested  by  you  in  which  to  file  your  papers,  beyond  June  1.  as  almve 
stated.  On  that  date  jilease  return  the  report  marked  "Exhibit  A"  forwarded 
to  you,  with  your  additional  statements  concerning  this  matter. 
Sincerely  yours, 

E.  B.  MEaiiTT.  Acting  Cf»uinif!sio>ur. 
Mr.  Marshall.  Commissioner  Burke  agreinl  to  the  contents  of  this  lettter 
but  left  the  office  before  signing  same. 

E.  B.  M. 

To  this  I  replied  on  May  18.  I  w^rote  to  Secretary  Work,  and  also 
wrote  on  the  same  day  to  the  Commissioner  of  Indian  Alt'airs. 
[Reading :] 

Deak  Mr.  Seckktary  :  I  am  inclosing  a  copy  of  a  letter  which  I  have  just 
written  to  the  Commissioner  of  Indian  Affairs  in  answer  to  one  from  him  of 
May  17.  1928.  having  the  caption  "  Irrigatitm  25392-28." 

I  have  heretofore  written  to  you  on  the  subject  of  a  pniposed  contract  be- 
tween the  United  Stares,  acting  through  you  and  (he  Middle  Ilio  Grande 
conservancy  district  imrsuant  to  the  provisions  of  the  act  of  Congress  approved 
March  13,  1928  (Public  No.  1(J9.  loth  Cong.).  These  letters  are  dated  May  14 
and  May  15,  1928.  Each  of  them  was  accompanied  by  a  coi)y  t)f  a  letter  which 
I  wrote  under  the  same  dates  to  tlie  Commissioner  of  Indian  Affairs.  I  deemed 
it  to  be  my  duty  to  communicate  with  you  directly  liecause  of  the  fact  that  the 
contract  is  to  l)e  executed  by  you  and  the  act  of  Congress  places  u[)on  you 
the  re.sponsiJ)ility  with  re.speet  to  any  contract  that  nniy  be  entered  into,  wliile 
I  was  in  Washington  (ui  April  25.  192S,  I  trie<l  to  see  you  iiersonally,  but  you 
w(Te  then  out  of  town.  I  have  had  no  acknowledgment  from  you  or  your  office 
with  respect  to  any  of  the.'Je  letters.  I  e.-irncstly  hope  that  you  will  read  them, 
because  from  pre.sent  appearances  the  Contmissioner  of  Indian  Affairs  seems 
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to  lio  impafit^nr  at  tlio  suggest  on  that  the  interests  of  the  Puelilo  ItuJinn> 
rt'ipiiit'  ftirllicr  iiivt'st'^aiioii  and  that  the  »'.\('<Miti<»n  of  thi-  conrrnct  at  th" 
present  tinif.  especially  on  llie  lines  <>f  the  draft  which  has  iteen  snhinttted  t<« 
me  ns  tlie  rejiresentativc  of  tliese  Indians,  is  i)r»'niature. 

I  can  assnn^  yon  that  what  I  am  doing  i>  nor  inspired  to  tlie  slinhti'>:t  extent 
by  the  piirpo-'e  of  dilatory  precodiire.  Kvevy  >iiKKestion  that  lias  been  uiude. 
both  of  fact  and  of  law.  lias  h"on  carefully  e<nisid«M-ed.  This  is  n  matter  which 
afffvts  tlie  ultimate  existence  of  the  rueblo  Indians.  It  Involves  the  imi)ositlon 
UfK  n  them  of  a  tremendous  burden.  Even  at  the  Ix'st  I  am  satislicd  that  thi' 
utmost  amount  tliat  enuld  with  any  deijne  of  equity  and  justice  be  charjjed 
up  n  till  m  w(jnl«l  be  no  more  tlian  one-iialf  of  tlie  amount  which  if  this  proposed 
agreement  were  citered  int<i  would  forever  encnnd>er  their  projxMty. 

As  the  <it1ieia!  of  the  (Jnveriunent  wlio  i<  ultim  itely  resiH«isii»le  in  this  matter 
I  stronsjly  nip'  yon  to  ^ive  to  it  ymii-  jK-r^ttnal  attention  and  not  to  jH-rmit   a 
contract  to  lie  executed  bearing'  your  name  wliicli  uuder  existing  (•<  ndiii'iiv  if 
carried  out  would  retb<-t  but  little  credit  uiwu  i>ur  Government. 
Very  cordially  yours. 

Lons   M.\K.SHALL. 

The  h'ttir  which  I  inch>se(l  was  the  one  to  the  Coiumissioner  of 
Indian  Aifaiis.  hkewise  dated  May  18.  1928.     [Readin<r:l 

De.\r  Sib:  I  am  in  receipt  of  yours  of  the  17th  instant  with  resin^ct  to  uiy 
letters  of  May  14  and  lo.  15)28,  relating  lo  the  pr<>i)osed  ci  ntraci  lKMwe«'n  the 
Secretary  »f  tlie  Interior  ami  tlie  Middle  Kin  (Jrande  coiisiMvancy  district. 

I  am  afraid  that  you  do  not  full.v  njipreciate  th(>  )(uriMise  of  the  letters  written 
by  me  above  referred  to.  The.v  certainly  have  not  been  written  with  a  dilator.v 
object.  On  carefully  nadinji  tlieiii  ymi  will  <  b  erve  that  they  constltue  a  pre- 
liniinar.v  brief  setting  forth  fundamental  objections  t<»  the  draft  ef  the  piojiosed 
<ontract.  They  analyze  not  only  the  New  Mexi<'o  conservancy  act  (cii.  45  of  the 
New  Mexico  Laws  (if  1!>*J7 »  but  also  the  provisions  of  the  act  of  Congress 
approved  March  18.  1J)2.S  (I'ublic  Xo.  llJlt.  TOtli  Con<.;.).  in  order  to  show  that  in 
its  essence  the  draft  contract  is  in  direct  contravention  with  the  terms  of  the 
act  of  Conjiress  and  the  conservancy  act  of  New  Mexico.  This  subjiH  t  lias  been 
carefully  elaborated,  although  what  has  Iteen  said  by  no  means  exhausts  the 
objections  which  will  ultimat«'l.\  be  made  to  tie-  contract  as  proiniM'd.  In  both 
of  tlie-e  letters  it  h.i~  Ici-n  demonstrated  that  ;lie  execution  at  this  time  of  a 
contract  of  the  diaracer  indicatetl  would  not  only  be  unjust,  unlawful,  and  In 
effect  c.mliscatory  of  the  proiieriy  I'f  tin-  I'lieblo  Indians,  but  that  in  any  event 
such  I  xrcution  would  be  premature,  because  the  ollk-iul  jilan  of  the  conservancy 
district  is,  so  far  as  we  know,  as  .vet  incomplete  and  the  appraisal  of  projx'rty 
that  would  be  iHiielited  by  the  creation  of  the  conservancy  district  is  far  from 
c'lnpletion.  C'onseiiuiiitl.v.  th»'  Secretary  of  the  Interior  wcmUI  necessarily  be 
entiii'ly  in  the  dark  as  to  the  (»i)eratioii  of  the  contract,  wi'uld  be  luiahle  to 
judge  as  to  what  anionnt  he  would  be  justified  in  advancing  to  thi'  conservancy 
district  on  behalf  of  the  Indians,  and,  in  a  wt)rd,  would  l)e  acting  arbitrarily 
and  in  di'-regard  <if  (lie  interests  of  the  Pueblo  Indians,  wliom  our  Gevernnieiit 
has  taken  into  tutelage. 

I  have  tried  to  point  out  that  the  Secretary  of  the  Interior  and  the  Ottice 
of  Iiuliaii  Affairs  are  in  no  mainu-r  concerneil  with  the  con.servaucy  district. 
exceiM  in  so  far  as  it  affects  the  Indians,  and  that  they  have  no  right  to  take 
Into  account  how  the  district  is  to  be  financed.  Such  discretion  as  is  caifiiled 
by  the  act  of  Congress  in  the  Secretary  of  tin-  Interior  is  g«tverned  .solely 
by  lhos<'  elements  which  affect  the  welfare  of  the  I'ueblo  Indians.  It  has  also 
bi-en  shown,  on  the  basis  of  relialile  information,  ihiit  llii'  utmost  amount  which 
o(ndd  in  consonance  with  Justice  and  eipiily  be  ultimately  chargealile  upon  the 
Indians  would  ni>f  exceed  one-h.-ilf  of  ihe  sum  which  according  I"  the  teniative 
draft  and  the  method  id'  calculali«»n  therein  set   forth  would  rest    upon  Ihent. 

(»n  iiage  11  of  my  letter  of  May  14.  11)2.S.  I  omitted  to  Insert  as  a  note  after 
line  4.  the  following  : 

"For  (darlty  it  sbouhl  be  slated  that  there  arc  two  8i!t.«<  of  financing  costs 
included  in  the  total  estimate  of  ."<1 1.S2S.421.  One  is  an  Item  of  .-jritHMMMK 
which  Is  cai»itali/.ed  interest  on  while  farm  properties  of  20  acres  or  h's.s. 
Thi>  other  Is  the  10  per  cent  Item  herein  spt««illed.  providing  for  a  10  iK'r  cent 
contingency  for  the  protection  of  bonds.  If  it  slndl  nol  be  rccjuired  for  Ihat 
puriv  se  it  is  to  be  a|»plied  to  Hie  operai'tin  titxl  mainli-nance  <it.K|  of  the  non- 
Indian    properly    owners.      Il     Iherefoie    follows    thai     Ihe    total    tlnaiicllig    ciwt 
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included  in  the  sum  of  $11,828,424  amounts  to  .$1,682,842.  which  may  be  reduced 
if  a  part  of  the  10  per  cent  contingency  fund  wt're  u.sed  to  meet  increased 
construction  costs." 

S<i  tliat  tlie  total  cost  would  be  within  $10.00(»,0(X).  exclusive  of  the  linanciug 
costs,  with  which  the  Inilians  had  nothing  to  do. 

Will  you  kinilly  add  it  as  a  rider  or  make  a  notation  to  the  letk'r  for  the 
purpose   of  correction  V 

I  also  intended  to  call  attention  to  two  subjects  which  should  nltiinat»'ly  be 
dealt  with  in  any  contract  between  the  Secretary  of  the  Interior  and  the 
conservancy  district.  They  are  these:  (li  That  during  the  »-onslruction  of 
the  works  referred  to  in  the  contract  there  shall  b'  no  interrnptinn  of  the 
water  supply  of  the  .several  tribes  of  I'ueblo  Indians  needed  for  irrigation 
purposes  during  the  planting  and  growing  season,  and  t2i  that  when  the  w<»rk 
of  construction  is  completed  the  ditches  now  used  by  the  several  tribes  of 
Pueblo  In'iians  for  purposes  of  irrigation  shall  be  kept  available,  and  if  for 
any  reason  changes  and  alterations  in  the  ditches  existing  uiion  the  land  of 
the  liidians  shall  be  necessary  in  order  to  conform  them  to  the  gi'neral  plan 
of  irrigation,  the  cost  of  such  changes  and  alterations  shall  be  borne  by  the 
conservancy  district  jind  not  by  the  Indians. 

By  w.iy  of  explanation  I  call  attention  to  the  fact  that  it  is  estinuitid  that 
the  construction  period  may  possibly  cover  a  term  of  rive  years.  The  Indians 
do  not  carry  over  from  year  to  year  any  substantial  reserve  of  food.  Con.^e- 
quently  any  interference  with  the  growing  of  their  food  crops  for  a  single 
season  might  prove  disastrous  t(^  them.  The  Indians  are  destitute  of  mcniey 
and  have  not  the  means  of  employing  engineering  experts  to  make  the  changes 
in  their  lateral  and  other  ditches  which  woidd  confoim  to  the  genera!  jilm  of 
the  conservancy  district.  The  desirability  of  such  provisions  i-ecpiires  no 
elaboration  by  way  of  further  discussion. 

T1k>  statements  of  fact  ;iiid  of  law  contained  in  my  letters  of  May  14  and 
May  1.1.  and  wliicli  are  believed  to  lie  ii.  every  way  sound,  are  intended  as 
eiifoi-ciiig  the  protest  against  an  unwarranted  expenditure  of  ilie  public  funds 
and  tlie  imposition  of  a  burden  uri.i  the  Pn(  lilo  Iiidiaiis  to  an  anioinit  twice  a."? 
large  as  under  any  fair  treatment  should  be  shouldered  upon  then).  It  sf^ems 
strange,  therefore,  that  you  should  interpret,  these  letters  as  yru  have  and 
couple  them  with  a  recital  of  what  has  (H-curred  since  at  the  instance  of  Mr. 
Joh!i  Collier  the  tentative  draft  of  tlie  proposed  contract  was  se;  t  to  me  in 
I  he  iK'ginninLr  of  April. 

I  appre<'iate  the  fact  that  it  was  with  gr"at  r;'luetance  that  you  deferred 
action  upon  the  draft  until  I  called  at  your  office  on  April  2r»  to  discuss  it.  I 
also  appreciate  the  fact  that  after  my  argiunenr  it  was  with  great  difhculty  that 
I  persuaded  you.  because  ()f  my  many  engagements,  to  give  nie  until  May  15  to 
]>resent  a  written  brief  setting  forth  my  views.  The  letters  of  May  14  and 
May  ir»  constitute  .sections  of  such  brief. 

Y(m  have  been  dealing  with  this  subject  for  upwards  of  a  year,  aided  by  yijur 
staff.  You  have  conferred  with  the  representatives  of  the  conservancy  district. 
You  have  during  that  year  changed  your  own  views  so  that,  although  you  pre- 
sentwl  a  written  repoit  to  the  eff(>ct  thjit  the  utmost  amount  that  could  be  paid 
by  the  Indians  was  approximately  .$1.(R)0.(H)0.  that  sum  has  new  been  swollen 
to  nearly  .$l,(5(M>.nOO. 

Whi-n  I  stated  to  you  on  the  argtiment  that  I  w:is  confident  that  the  amount 
which  should  be  i)aid  by  the  Santa  Fe  Railway  and  the  city  of  Albu<]uennie  was 
at  least  .$5.(MM>,(I()0.  you  seemed  to  l)e  rather  skeptical.  I  now  have  called  your 
attention  to  the  fact  that  I  have  learned  from  reliable  authorities  that  the 
amount  payable  by  these  interests  is  coiijaiderably  larger  than  .Sn.rMMKtKHr.  What 
investigation  have  ycni  nmde  with  regard  to  that  subject".'  What  have  you  done 
in  (;rder  to  be  informed  of  the  true  inwardness  of  this  whole  schemeV 

The  only  comment  that  you  make  uimim  the  argument  pres(MHe<l  is  that  you 
will  graciously  give  me  tinu'  until  June  1.  l!^2.'^.  to  present  my  further  views. 
I  reix^at  my  insistence  that  there  can  be  no  just  and  intelligent  action  hy  the 
Secretary  of  the  Interior  on  this  subjecr  until  the  r»reliminary  information 
inade  essential  by  the  terms  of  the  act  of  Congress  and  of  the  New  Mexico 
statute  is  available. 

I  am  rather  astounded  hy  your  statement:  '•The  desire  of  rhe  district  to 
proceed  as  contempl.ited  hy  the  legislation  makes  It  advisable  to  not  extend  the 
time  re(piest(Kl  by  y<m  In  which  to  file  your  paiK*rs  Iteyond  .Tune  1.  li)28.  ns 
above  stated."  So  far  as  I  understand  you  owe  no  duties  to  the  district.  Y<  ur 
obligation  is  to  the  Indians  and  to  the  citizens  of  the  I'nited  States,  whose 
money  is  involved  in  this  matter. 
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It  will  be<tiiiit'  my  duty  t<*  stf  tbat  iliis  mutter  .-.liall  not  hv  ruilrtmiK-d  thruugli 
even  if  it  Itci-omcs  ntn^t^ssary  to  stt*k  tlif  |»r<>t«vii<in  that  tli«'  ludiuns  un;  entitled 
to   from   your  departiiifiit,   tlimuKli   tlie  ucticjn   of  the  courts   and   un   urousvd 
conseienee  of  the  American  puhllc. 
Very  truly  yours, 

Louis  Mabshall. 

Mr.  Mkkitt.  Mr.  Marshall,  may  I  ask  you  a  question? 

Mr.  Marshall.  Yes. 

Mr.  Mkkiti'.  Is  it  true,  under  the  conservancy  law  passed  by  Con- 
gress and  also  under  the  contract  approved  by  the  Secretary  of  the 
Interior,  that  in  no  event  can  the  district  ciiarge  the  Indians  more 
than  tlie  actual  cost  of  the  work  done  by  the  district  on  the  Indian 
lands  involved? 

Mr.  Makshall.  You  apparently  do  not  understantl  the  statute,  be- 
cause there  is  no  conservancy  act  of  Congress,  and  the  district  does 
not  impose  any  taxes  upon  the  Indians. 

Mr.  Meritt.'  Is  it  not  true  that  the  cost  of  it  in  no  event  can  exceed 
$67.50  per  acre  ? 

Mr.  Marshall.  Is  that  the  law  i 

Mr.  Meriit.  Yes. 

Mr.  Marshall.  Yes;  that  it  shall  not  exceed  that  amount.  But 
the  way  you  have  written  that  contract,  it  will  inevitably  amount  to 
not  $G7.50  but  to  $72.10,  because  you  do  not  take  into  account  the 
$50,000  that  has  to  be  paid  by  the  Indian  and  the  $50,000  that  he  had 
to  pay  and  the  $100,000  additional  appropriated  by  Congress  to  help 
the  Indians,  before  a  dollar  has  been  advanced  by  the  district.  The 
Government  of  the  United  States  has  been  financing  this  matter,  not 
the  conservancy  district.  You  are  all  the  time  saying  that  their 
money  is  gone,  that  they  have  not  got  any  nionev  in  the  district,  and 
therefore  it  is  important  to  get  the  money  out  of  the  Treasury  of  the 
United  States  so  that  it  may  be  used  for  the  benetit  of  the  di-^ttiet. 
That  is  the  vice  of  his  whole  transaction. 

Senator  Larrazolo.  Are  you  through  ? 

Mr.  Marsiiaix.  No;  I  am  not  througli. 

Senator  Larrazolo.  All  right;  go  ahead. 

Mr.  Marshall.  On  May  24,  11)28.  I  received  a  letter  from  Hubert 
Work,  Secretary  of  the  Interior,  which  reads  as  follows.     |  Reading]  : 

The  SKcujrr.vuY  of  tiik  Interior. 

Wdi^liinf/toii.  M>i!f  2'h  /-'•'■'• 
Mr.  Louis  Marshall, 

Nviv  york  Viti/. 

Mv  Dear  Mk.  Makshall:  i  h.ivt'  before  me  your  letter  of  .May  LS.  ID'JS,  cou- 
cernintr  tentative  draft  of  proixised  contract  ])repared  by  tJie  Indian  Bureau 
for  llie  purpose  of  carrying  out  provisions  of  an  act  of  .Mardi  13.  lll'JS. 

I  find  tliat  the  bureau's  tenlalive  draft  of  proposed  a>ire«'ment  was  sent  to 
.vou  uiion  retiuest  for  the  jairpose  of  affordiim  you  an  opixirtunity  to  makv 
comments  and  t(»  present  your  views  on  the  subje<'t. 

The  Conuuissioner  of  Indian  Affairs  in  sending  the  copy  to  you  recjuosttHl  that 
yctur  comments  be  submilled  not  biter  than  April  L"t.  You  re<|Uesled  Ity  h>ller 
of  .\prll  ~t.  certain  documents  mentioned  in  the  tentative  ilraft  of  pro|Mtsed 
anre«'mi  nt,  which  were  duly  forwarded  to  you.  Lati-r.  it  :ip|M'jiis  y<ni  requested 
tiiat  you  be  u'iveii  until  the  weel<  of  .Vpril  2l\  in  which  li>  jiresent  your  vlew.s. 
as  you  ex|K'cted  In  be  in  Washincton  during  that  weeiv.  which  rt'quest  was 
granted.  Vou  did  subndl  oral  statements  on  tlie  afternoon  of  .Vpril  l!.'.  and  at 
that  lim(>  riMpje-ted  iMlditioiuil  time  until  May  iri  in  wlilch  to  prepare  a  written 
brief.     On   .Niuy   14  you   wr()le   the  couuni>.sioner   rcipicsilnn   further   additional 
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time.     The  Commissioner  of  Indian  Affairs  acknowledged  receipt  of  your  let- 
ter, and  stated  that  you  would  be  given  until  .Tun(<  1.  l!t2H. 

Tlie  legislation  authorizing  the  work  t<>  he  iierfornied  hy  the  Middle  Rio 
Grande  coiiservaney  di.slrict  on  behalf  of  the  several  iiueblos  named  in  the 
act,  contains  certain  si)ecilied  rtMiuirenients  in  resi)ect  thereto,  and  this  depart- 
ment will  not  execute  an  agreement  with  the  district  that  is  inconsistent  with 
those  requirements.  It  is  believed  that  the  Connnissioner  of  Indian  Affairs 
should  submit  draft  of  proposed  contract  to  this  department  on  or  about  June 
I.  In  the  meantime  any  adilitional  statements  you  may  care  to  suimiit  should 
be  forwarded  to  the  connnissioner  of  that  bureau  for  his  consideration. 
Sincerely  yours, 

Hubert  Wokk,  Secretary. 

On  ^[ay  2G,  1928.  I  wrote  the  Secretary  of  tlio  Interior  as  follows 
[reading]  : 

GUGGENHEIMEB,    U-NTEBMEYEnt   &    MARSHALL, 

New  York  City,  May  26,  192S. 
Hon.  Hubert  Work, 

Secretary  of  the  Interior,  Washiufftoii.  D.  C. 

Dear  Mr.  Secretary  :  I  am  in  receipt  of  yours  of  May  24,  1!)2S,  concerning  the 
draft  of  a  proposed  contract  prepai-ed  b.\'  the  Indian  Bureau  between  younself 
and  the  Middle  Klo  Giande  conservancy  district. 

Your  letter  purports  to  be  an  answer  to  mine  of  May  18,  1928.  I  regret  to 
say  that  it  entirely  misapprehends  not  only  what  I  said  in  that  letter  but  in 
my  previous  letters  of  May  14  and  May  15,  1928,  in  which  I  inclosed  copies  of 
letters  bearing  those  dates  written  by  me  to  the  Commissioner  of  Indian  Affairs. 
Your  letter  apparently  also  overlooks  my  connnunlcatioii  of  May  18,  1028,  to 
the  Commissioner  of  Indian  Affairs,  of  whicli  I  forwarded  you  a  copy. 

In  those  three  letters  I  commented  on  the  injustice,  the  invalidity,  and  the 
confiscatory  features  of  the  proposed  contract  so  far  as  they  affected  the 
Pueblo  Indians  whom  I  represent,  not  as  a  paid  attorney  but  as  one  who  is 
seeking  to  prevent  what  to  them  would  prove  to  be  a  calamity,  if  the  proposed 
contract  in  its  present  form  is  entered  into.  I  am  (piite  sure  that  you  could 
not  have  read  my  letters,  otherwise  you  would  not  have  given  to  them  the 
interpretation  contained  in  yours  of  tlie  24th  instant. 

In  my  letters  of  May  14  and  May  15  I  did  not  request  the  connnissioner  for 
additioiml  time.  I  tried  to  show  to  him  and  to  you  that  the  entering  into  a 
contract  at  this  time  was  premature,  that  the  preliminary  conditions  prescribed 
by  chapter  45  of  the  New  Mexico  Laws  of  1928  had  not  as  yet  been  complied 
with  and  in  all  probability  would  not  be  for  some  months  to  come,  and  that 
until  the  information  which  would  be  afforded  by  compliance  with  those  condi- 
tions was  at  hand  neither  you  nor  the  Indian  Bureau  could  act  intelligently 
with  regard  to  the  preparation  of  a  contract  to  carry  out  the  provisions  of  the 
act  of  Congress  of  March  13,  1928.  I  did  not  content  myself  with  making  that 
statement,  but  I  proved  the  correctness  of  my  contention  by  references  to  the 
statute  and  the  facts  which  are  well  known  and  which  would  satisfy  any  un- 
prejudiced mind  that  a  great  iniquity  would  be  visited  uixni  the  Pueblo 
Indians — the  wards  of  the  Nation,  and  your  ward.s — if  the  contract  as  proposed 
by  the  conservancy  district  were  to  be  entered  into.  I  tried  to  show  that 
in.stead  of  justifying  an  arrangement  which  would  impose  an  ultimate  liability 
upon  the  Pueblo  Indians  of  approximately  $1,600,000,  the  amount  which  would 
equitably  be  chargeable  to  them  and  which  under  the  act  of  Congress  you  would 
be  justified  in  imposing  upon  them,  would  be  almost  $1.0t)0,000  less. 

If  you  will  take  the  pains  to  read  what  I  wrote,  and  I  weighed  my  words 
carefully,  appreciating  the  resijonsibility  which  rested  uinin  me,  you  will  find 
that  your  letter  of  the  24th  instant  does  not  meet  the  proposition  which  I  pre- 
sented to  you  and  to  the  Commis-sioner  of  Indian  Affairs. 

It  is  not  improper  to  call  attention  to  the  fact  that  your  answer  and  that 
of  the  Commissioner  of  Indian  Affairs  which  evoked  my  letter  of  May  18. 
1928.  are  practically  identical.  There  scvms  to  be  a  studied  attempt  to  put  me 
in  the  posit ioii  of  adopting  dilatory  proeednre.  when  as  a  matter  of  fact  I 
have  •icted  with  extreme  diligence  and  have  not  asked  for  any  perscmal  favor, 
but  have  given  sound  reasons  wliy  you.  as  the  Stn-retary  of  the  Interior, 
should  not  act  without  more  knowledge  than  yon  now  pos.sess  coneertiing  the 
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facts  upon  which  a  cuiitriict  fair  and  jtist  to  tlie  I'liited  States  and  to  the 
Indians  can  be  entered  into.  Perhaps  1  have  had  more  consideratiun  for  the 
Bur(>au  of  Indian  Aft'airs  and  for  the  Department  of  the  Interior  thau  you 
at  present  appreciate. 

To  me  it  is  as  yet  a  mystery  why  representatives  of  tlje  Indian  Burpnu 
have  ur;re<l  Congress  to  appropriate  $l(Ki.<KMi  l>y  iiisertinu  an  itcnj  lo  that 
<'ff(H't  in  the  tlefiiiency  hill,  inakinj;  the  statement  that  a  projHiscd  contract 
would  he  enlere<l  into,  although  1  was  voiidisafed  further  time  to  make  addi- 
tional exceptions.  I  have  not  understood  that  this  c(iii>ervancy  distvict  was 
create'!  primarily  for  the  benetit  of  the  Tueblo  Indians.  My  contention  is 
that  tlii'y  could  very  well  fiet  alon;:  without  it.  and  that  tlu'  scheme  is  i)ri- 
niarily  one  for  the  i)roteetion  of  Alliu»]uerque  and  otla-r  municiiNdities  and  of 
the  Santa  Fe  Railway  Co.,  who  will  be  the  principal  heneliciaries.  Wljy.  tliere- 
fore.  should  our  (Jovernment  be  tlnis  ea.L'er  to  devote  its  funds  in  order  to 
advance  a  measure  in  whi(  h  it,  as  a  ^'ovcrnment,  has  no  concern,  aiul  as  to 
which  it.  as  the  {,'uardian  of  the  Indian.s,  should  be  extremely  cautious  in  Its 
action? 

My  letters  have  sounded  a  note  of  warninsi  which  it  would  be  wise  to  heed. 
If  (lisreKarded.  with  ^;reat  reluctance  I  shall  be  obli;;ed  to  report  to  the  remedies 
to  which  I  have  referied  in  my  previous  letters.  Please  understand  that  I  have 
no  ax  to  grind.  My  scde  interest  is  to  do  what  1  can  as  a  citizen  to  protect 
the  Indians,  who.se  wrouL's  can  never  be  fully  atoned  for,  and  to  do  what  lies 
in  my  power  to  educate  the  American  people  into  a  sen.se  of  that  responsibility 
which  they  bear  to  the  Indians,  and  esjiecially  to  those  who  have  always 
striven  for  peace  and  have  been  industrious  tillers  of  the  soil. 
A'ery  truly  yt)urs, 

Lons  Ma  as  II  ALL. 

On  ihe  31.st  of  May,  1028,  I  wrote  to  the  Commissioner  of  Intliai) 
Affairs,  as  follows  [reading:]  : 

GUGGKMIKIMKK,      T  NTl.K.M  KYEU     »S:     M  AUrtll  AM,. 

yew  York  City,  May  -31,  ifl.V. 
Commissioner  of  Indian  Affairs, 

Department  of  the  Interior,  Washinuton,  D.  C. 

Deab  Sir:  I  have  had  no  acknowledgement  of  my  letter  of  the  18th  instant 
with  legard  to  the  proposed  contract  between  the  S(>cretary  of  the  Interior 
and  the  middle  Ilio  Grande  conservancy  district.  In  order  to  indicate  t»>  you 
that  to  execute  such  a  contract  at  this  time  would  be  unquestionably  pre- 
mature, grossly  unjust  to  the  welfare  of  the  Pueblo  Indians.  :ind  entirely  at 
war  with  the  interests  of  the  United  States  and  a  wastage  of  is  funds,  I  call 
attention  to  facts  which  I  have  now  learned  from  an  authoritative  source — 
that  the  Held  work  of  the  apiaaisers  of  the  conservancy  district  will  not  be 
completed  until  the  latter  part  of  July;  that  thereafter  about  three  months 
will  be  required  for  the  preparation  of  the  report  and  of  the  asst'ssment  rolls; 
and  that  con.seciuenlly  noboily  will  know  the  result  of  such  appiaisal  until 
after  the  expiration  of  the  period  named.  Until  then  neither  the  Secretary  of 
the  Interior  nor  anybody  connected  with  your  bureau  could  be  in  a  iM)sition 
to  determine  the  amount  that  the  Government  would  be  justilknl  in  exix'ndiiig. 
pursuant  to  the  act  of  Congress  relating  lo  this  subjtH  t,  on  behalf  of  the  Pueblo 
Indians. 

That  is  so  clear  that  It  is  impossible  for  me  to  undi>rstand  why  the  repre- 
sentatives of  the  Governnu'iit  of  the  United  States  and  the  L'uarilian  of  the 
Indians  should  be  s(>  eager  to  enter  into  a  contrai-l  months  before  the  data 
on  wbiib  such  contract  must  in  justice  and  e(piily  be  based  ar«*  at  hand.  Nor 
can  I  inidcrsiand  why  your  liureau  has  been  so  active  in  procuring  the  appro- 
priation of  ."i^KHJ.tMKl  in   the  delicieiicy  bill  to  be  expt'nded  for  this  purpose. 

On  behalf  of  the  Pueblo  Indians  1  jadtest  against  the  exiMMiditure  of  a  sinple 
dollar  of  this  approi»riation  until  the  facts  justifying  such  exp«iullture  are 
available,  and,  above  all.  I  protect  on  their  behalf  against  the  exe<-ution  of  any 
contract  such  a.s  has  been  pr()iM>se<l  upon  the  grounds  stattM.1  in  my  former  letters 
and  l>ecause  t^f  the  informatlou  which  I  am  now  conveying  to  you. 
Very  truly  yours, 

Louis  Marshall. 
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On  May  31, 1928, 1  wrote  to  Secretary  Work  as  follows  [reading]  : 

GUGGENlHEIMEB,  UnTERMEYKK  &  MaRSHAIJ,, 

Xeio  York,  Mau  31,  1928. 
Hon.  Hubert  Work, 

iiecrctari/  of  the  Interior,  Waniilndtou,  D.  C. 

Dear  Mr.  Secretary:  I  am  inelosiiif:  a  copy  <»f  a  letter  wliicJi  I  liave  just 
written  to  the  Coinmissionor  of  Indian  Affairs  in  which  I  have  calle<l  his  atten- 
tion to  autliorilative  information  which  I  have  received  demonstratiiij:  tliat  it 
would  he  impossible  at  this  time  to  enter  into  a  contract  with  the  Middle  Itio 
Grande  conservancy  district  such  as  has  l)een  proix)sed,  with  due  rejrard  to  the 
interests  of  the  Government  and  without  ^rave  injustice  to  tlie  Puehlo  Indians. 
Before  you  are  in  a  position  to  enter  into  such  an  atrn^enicnt  it  will  he  nei-es- 
>:ary  to  have  a  tinal  aitpraisal  of  iicnetits  to  he  derived  from  carryinjr  <>ut  of 
the  undertaking.  It  is  impossible  to  say  how  much  should  l>e  (Hnitribuletl  ou 
behalf  of  the  Indians  until  it  is  known  how  much  is  to  lie  assesse<l  against  the 
city  of  Albuquerque  and  its  inhabitants,  against  other  municipalities  within  the 
district,  ajrainst  tlie  Atchison,  Topeka  &  Santa  Fe  Railway  Co.,  and  against 
whitft,  as  distinguished  from  Indian,  property  owners. 

Surely  it  can  not  be  contemplated  to  make  an  agn'ement  to  pay  the  amount 
specified  in  the  act  of  Congress  without  knowing  dettnitely  what  would  he  a  fair 
and  just  ascertainment  of  benefits  to  the  projM'rty  of  the  Pueblo  Indians  from 
carrying  out  the  enterprise.  To  impise  upon  tliem  an  ultimate  liability  for 
more  than  their  fair  share.  t()  charge  them  with  the  eventual  payment  for 
benelits  derived  by  Albuquerque  and  the  railway  company  and  in  whicli  they  do 
not  share,  would  be  unjust  and  illegal.  I  have  tried  U>  imagine  myself  as  being 
in  the  position  occupied  by  you  and  the  Commissioner  of  Indian  Affairs,  and  I 
can  say  with  all  candor  that  try  as  I  might  I  would  be  unable  with  the  infor- 
mation now  at  hand  to  enter  into  a  contract,  certainly  not  one  ou  the  lines 
proposed  in  the  draft  wliich  has  been  submitted  to  me. 

Let  me  again  rejjeat  that  I  am  not  engaged  in  a  dilatory  procedure  when  I 
make  these  suggestions.  I  am  gtiided  solely  by  an  earnest  desire  to  prorcM-t  the 
Pueblo  Indians  against  the  imposition  of  a  burden  greater  than  they  can  or 
should  be  made  to  bear. 

Although  I  am  unable  to  understand  the  theory  on  which  the  Comm,issioner 
of  Indian  Alfairs  favored  the  appropriation  of  .$100,000  in  the  deficiency  bill,  and 
believe  that  there  is  no  justification  to  use  any  of  that  money  at  this  time  toward 
carrying  out  the  .scheme  of  the  conservancy  district,  tl.ere  is  at  least  this  to  be 
said,  that  in  the  face  of  such  an  appi'opriation  there  is  absolutely  no  justification 
for  enrering  into  the  proi)o.se<l  contract  at  this  time. 
Very  cordially  yours, 

Ix)uis  Marshaj.l. 

On  the  1st  of  June,  1928,  I  received  the  following  letter  signed  by 
Mr.  John  H.  Edwards,  Assistant  Secretary  [reading] : 

United  States  Department  of  the  Intehiior, 

Office  of  tue   Secretary', 

^VaHhington,  June  1,  1928. 
Mr.  Louis  Marshall, 

yew  York. 
My  Dear  Mr.  Marshall  :  This  is  to  acknowledge  receipt  of  your  letter  of  May 
26,  1928,  further  regainling  the  proi)osed  contract  to  he  executed  with  the  Middle 
Rio  Grande  conservancy  district  under  the  provisions  of  the  act  of  Congress 
approved  March  18,  1027,  involving  six  of  the  pueblos  in  New  Mexico. 

Your  several  letters  addressed  to  the  department  and  the  Commissioner  of 
Indian  Affairs  will   be  given  careful  consideration   in  connection   with  action 
bj'  this  department  in  carrying  out  the  provisions  of  that  act. 
Sincerely  yours, 

John  H.  Edw.\rds. 
Assistant  Secretary. 
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On  thf  2d  of  JiiiH'  I  ivrcivcd  from  Mr.  E.  K.  Burlt-w.  assistant  to 
tln'  Scciv'tMiy.  tlic  follo\vin<r  not«'  |iva(lin«rl: 

The  SKCKFrrARY  or  riir.  Intkriob, 

\V<i.-<hin(/l")i,  June  2.  J92S. 
Mr.  Louis  Mabsiiall. 

New  York,  X.  Y. 
Deae  Sik:  In  the  absence  of  Secretary  Work  I  beg  to  acknowb-due  receipt 
of  j'our  b>ttpr  of  tbe  :Ust.   roRardinp  tbe   proposed  coutnict    wiib   the  Middle 
Rio  Grande  conservancy  district,  wliich  will  receive  careful  considcratinn. 
Vcrv  fnilv  yonr^. 

Vj.    K.    Bl'Rl.EW. 

A dministra five  A sttista n t . 

On  June  4.  1928.  I  rereived  from  Commissioner  Burke,  Commis- 
sioner of  Indian  Affairs,  the  followino;  connuimication   [reading]  : 

UMTKI)   STATKS    DEI'AKTMENT  of  the   IXTFmiOR. 

Office.  OF  Indian  Affairs, 

Wdshinffioii,  Jittw  4,   J92S. 
Mr.  LoiiR  Marshall. 

Nciv  York. 
Dear  Mr.  Marshall:  This  is  to  iicknowledjje  receii)!  of  your  letter  of  May 31. 
1928.  further  regardinj^  to  proposed  contract  with  the  Middle  Kio  (irande  con- 
servancy district,  which  was  the  subject  of  your  several  couununicalions,  includ- 
ing your  letter  of  May  IS.  The  information  contained  in  your  cominunicatiou, 
together  with  the  arguments  therein  presented,  as  well  as  the  oral  argument 
made  by  you  on  April  2'>  while  you  were  in  Washington,  are  receiving  careful 
consideration. 

Please   immediately   return    the  copy   of   preliminary   report   on   investigation 
of  the  water  supply  of  the  Middle  Rio  (irande  Valley,  N.  Mex. 
Sincerely  yours, 

Charles  H.  Bubke,  Commissioner. 

Now,  in  the  meantime,  .shortly  after  that,  Secretary  Work  resigned 
and  Mr.  West  was  designated  as  Secretary  of  the  Interior  in  his 
place,  and  I  was  obliged  to  go  to  Europe  on  the  1st  of  June,  192S, 
and  did  not  return  until  about  the  20th  of  Jidy.  On  my  return  I 
wrote  to  Hon.  Roy  O.  West.  Secretary  of  the  Interior,  the  foUowing 
[reading]  :  "^ 

Knollwooi),  Saranac  Lake,  \.  Y., 

Julu  28,  !9iS. 
Hon.  Kov  o.  \VE.s'r, 

Sccrctari/  of  the  Interior,  \\  UHhinytfrn,  D.  V. 

Dear  Mr.  Skcrf-tary  :  First  of  all  iH-rmit  me  to  congriilnlaic  xou  upon  .\i.ur 
elevation  to  the  resiKuisible  post  which  you  now  occtipy  in  the  (Jovciinnent  and 
to  express  the  sincere  wish  that  y<iur  efforts  will  meet  willi  general  public 
»liI>rov!il. 

lift  me  in  this  connection  direct  yimr  .iilcnlion  to  my  corresiKindence  with 
j'our  predecessor,  cx-SeiTctary  \\'ork.  jind  willi  the  Hun-an  of  Imlian  Art'airs 
with  rcsjMct  to  a  proi><>sed  iigreement  lH'twe<'n  the  Secretary  of  the  lnt«'rior 
and  the  Middle  Rio  (irande  conservancy  district  pursuant  In  tin-  act  of  Con- 
gress approved  March  l.'{,  1!»2S  ( rublic.  No.  I(i5>,  7(Mh  Cong.  >.  as  alTt'cting  the 
lands  of  the  I'ucblo  Indians  located  in  tlie  di.strict.  The  letters  t<i  which  I 
refer  arc  dated  as  follows:  April  'J,  April  II,  Aiiril  .{(1.  M.iy  11.  .Mjiv  I."),  .May  is. 
May  2(5,  and  May  .'.l.  1<.)2S. 

It  is  my  understantiing  tiiat  on  llie  sircnglli  <»f  my  ci>nleiitions  .Secretary  Wurk 
deferred  action.     Cniidil  ions  are,  as   I   am  infnrmcd,  niuhanni  d.  and  the  cxecu 
lion  of  the  siiggesled  cdnlr.ict  would  he  premature  and  \iiijustilled  I'm  llic  reastms 
,sel   I'orlh  in  my  letters. 

]  am  now  on  my  vaciliori  and  would  be  thankful  to  yoii  for  an  assuran<'e  that 
niilliing  will  be  done  in  respeci  le  the  exi-cnlion  nf  the  prniwised  contract  wiiliuni 
lirst  giving  me  a  reasonable  opportunity  to  iire.seni  to  you  the  case  of  the  ruebb) 
Indians.  Convinced  of  the  merits  uf  their  contentions.  1  am  acting  for  these 
Jndians  at   the  instance  of  philaidhro|)ic  nrgani/.iilious  interested  in  them  :uid 
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with  dirrc't  wrilteii  autliority  (•((iilVrrcd  uiuni  me  by  llie  triltes  alftM-tcd  iind 
UIKJM  the  self-imiMjsed  condition  iliat  I  am  to  reeeive  no  eompensation  I'mm 
jjnybody  lor  my  services. 

I  am  confident  that  you  will  not  act  in  this  imiMtrtant  matter  until  you  have 
given  it  personal  study  and  investiKation  in  the  lijihl  of  the  fads  which  I  am 
now  bringing.  t(y  your  attention. 
Cordially  yours. 

Loiis  Makhiiai.i.. 

On   AuiTUst   2    I    received    a    letter    from    Mi-.    AVest.    as    follow.-^. 


[R 


eadinjr: 


'J'llK    SECRKTAKY    ok     1  he     I.NTUllOK. 

Washingtoji,  AuguHt  .i,  JH^s. 


Mr.  Louis  F.  :Mabshai.l, 

Attorxci/.  Guiji/enhcimcr,  Untrrmcyvr  d-  Marnliall.  Nciv  York  Citfi. 

My  l)i:.\R  Mu.  Makhhaix:  I  have  your  letter  of  July  US,  1!)2S.  written  from 
Sarauac  Lake,  N.  Y..  with  reference  to  the  Middle  Itio  Grande  conservancy 
district. 

A  tentative  contract  was  apnroved  by  me  on  July  30.  before  I  received  .vour 
alK»ve  letter,  and  has  been  forwarded  to  the  Middle  Kio  Grande  const»rvancy 
district.  Albuqueniue,  X.  Mex.,  for  consideration  by  the  district.  The  depart- 
ment reserved  the  right  at  any  and  all  times  i»riiir  lo  tiual  approval  by  this 
department  to  modify  any  and  all  provLsions  of  the  tentative  form  heretofore 
submitted  to  the  conservancy  district. 

If  you  desire  to  present  personally  your  views  ;o  the  department.  I  shall  be 
glad  to  give  consideration  to  the  .same  and  to  arrange  a  date  satisfactory  to  both 
you  and  myself.     Please  advise  me  at  your  earliest  convenience  whether  or  not 
you  will  present  the  matter  personally. 
Sincerely  yours, 

Hoy  O.  AVest. 

0\\  August  8  I  wrote  to  the  Secretary  as  follows  |  reatlino:]  : 

Gur.GENHEIMER,    U.NTERMEVEB  &   MaRSHAI.1.. 

Ne%r  York  Citii.  Aii(/u.st  .i.  /.'/,.'N. 
Hon.  KoY  O.  West. 

IScvrctdrij  of  the  Interior,  WnshiHf/toii.  D.  C. 

Dear  Mr.  Secretary:  I  am  in  recejat  of  yours  of  the  2d  instant  regarding 
the  contract  between  yourself  and  the  Middle  Rio  Grande  con.servancy  district. 

I  note  that  on  July  30.  ll)2}>«.  a  tentative  cont)-act  was  approved  by  you.  which 
has  been  forwarded  to  tlie  conservancy  district  for  consideration  by  it.  It  is 
regrettable  that  my  letter  of  July  28,  1928.  from  Saranac  Lake,  had  not  been 
received  by  you  at  the  rime  of  the  approval  of  the  tentative  contract.  I  had 
been  abroad  and  only  returned  to  the  United  States  a  few  days  before  writing 
to  you.  sui)i)osing  that  the  various  letters  written  by  me  to  your  (iredecessor 
and  to  the  Indian  commissioner  on  this  suli.iect  were  in  the  liles  of  your  otlice 
.•ind  would  l)e  brought  to  your  attention  before  any  action  was  taken  with 
lespect  to  the  tentative  contract.  It  was  my  understanding  that  Secretary 
AVork  rei:anled  the  sub.ject  as  one  of  such  importance  that  no  action  would  be 
taken  with  regard  to  it  without  giving  me  an  opportunity  to  present  the  matter 
to  the  department  in  greater  detail  than  I  had  in  my  correspondence.  Evidently 
in  the  sudden  change  in  administration  of  the  dei)artm<'nt.  this  correspondence 
was  overlooked  and  no  notice  was  received  by  me  or  by  my  ctflice. 

I  am  pleased  to  note  from  your  letter  that  "  the  deiKirtment  reserved  th<' 
right  at  any  and  all  time  prior  to  final  approval  by  the  department  to  modify 
an.\  and  all  provisions  of  the  tentative  form  heretofore  submitted  to  the 
conservancy  distri<'t." 

1  am  most  anxious  to  iiresent  jiersonallx  to  you  my  views  uiion  the  subje't 
and  will  be  glad  to  appear  before  you  at  any  time  after  August  I'lth.  except 
August  23  and  24.  that  you  may  suggest.  Will  yon  kindly  send  me  a  copy  of  tlie 
tentative  contract  approved  by  you  so  that  I  may  have  the  text  before  me  in 
preparinsr  the  statements  that  I  desire  to  submit   for  your  consider  itionV 

You  m.iy  be  able  to  judge  from  my  letters  on  file  in  your  oflice  how  imiM»rlant 
lo  the  Pueblo  Indians,  whose  rights  after  all  must  concern  ymi  most,  this 
entire  stdi.iect  is.  and  tliat  when  I  s.-iy  to  you  th.it  1  am  acting  ii!  this  matter 
entirely  gratuitously,  you  may  be  assurred  that  I  consider  it  of  vital  imjiortnnce 
to  the  wards  of  the  Nation  and  to  those  who  are  deeply  con<-erned  in  maintain- 
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iu;;  tlic  litiiior  of  our  country  in  its  relations  to  those  Indians,  wlin  hav*' 
dilii-'i'ntly  cultivated  tlie  land  mi  which  they  an>  now  located  since  the  dawti 
t»{  histctry. 

Very  cordially  yours, 

Loi'is  Mabhiiam.. 

On  (he  4tli  of  Aiijrust  I  rec^Mxed  a  letter  from  the  Secretary  of  the 
Intei'ior,  a.s  follows  [i-eadiiiirj  : 

The  Secretary  of  the  IXTtntioK. 

W(lxhi)Ult"ll.      \llillly/      ',.     I'l^S 

Mr.  Loris  Marshall. 

Care  of  (iHfjiirnhcitncr.  I'liternicurr,  it  Miirshnll. 

Xrir  Y<>rh-  City 

My  Dear  Mu.  Mau-;iiall:  I  liave  your  letter  of  the  'M\  and  am  inc'o-'njr  h"  <•- 
with  a  copy  of  the  tentative  contract  ir;  connectii  n  with  the  M  (Idle  Hio  Crande 
conservancy  district,  whicli  was  approvetl  on  July  28.  In  view  of  tlie  r  servu- 
ti(tns  in  tlie  contract,  tlie  department  will  liave  opporliinity  of  nlvinK  considera- 
tion to  any  further  exiiression  of  ymir  views  which  you  may  desire  to  present 
either  orally  or  in  writing-  The  whole  suhject  has  liad  the  wrious  c<insidorafiou 
n\  ilie  ollicers  cif  tlic  deitartnieni  and  whatever  action  is  finally  taken.  1  hoix'. 
will  he  in  the  interest  of  the  Indians  concerned. 

I  hope  to  have  an  oi;portunity  to  discuss  the  various  pliases  of  the  situation 
witli  you  iu  person  at  .some  convenient  time.  I  expo<'t  to  he  ahsent  from  the 
office  toward  tlie  middle  part  of  August  for  ahout  two  weeks,  hut  arrnntie- 
ments  liave  not  yet  been  completed.  As  soon  as  I  have  definite  information 
as  to  dates  covered  hy  my  trip  I  shall  write  you.  In  v  ew  of  your  commit- 
ments and  my  own  it  niiiurht  he  well  to  defer  nur  meeting  until  some  time  in 
Septemher. 

Witli  hest  wishes. 
Sincerely  yours, 

Roy  O.  Wkst. 

On  Aii<rust  0.  1!>2S.  I  irceivctl  a  lettef  ffotn  ('oininis.sioncf  Hiiike. 
as  follows  I  i-ea(lin«i]  : 

Department  of  the  I.nterior. 

Wafhinf/'nu.  AKinixt  i>.    lt>2^. 
Mr.  Loris  Marshall.  Xnr  York  ('it!/. 

Dear  Mr.  Marshail:  In  connection  with  oral  hearinjis  which  you  liave  re- 
quested and  wh  ch  aiipiication  was  irranled  hy  Secictary  Wc>;r.  Au','ust  '2. 
1!'2S.  in  the  m:itter  of  the  .Middle  Rio  (Jrande  conservancy  district.  1  tind  that 
there  was  sent  y<  u  under  date  of  Ajiril  4.  ID'JS.  a  iei)ort  entit'ed  "  rrcliminary 
Report  on  Investigations  in  Middle  Rio  Grande  Valley,  N.  Mex.."  marked  "  Ex- 
hihit  A."  This  you  were  re((uested  to  return,  with  your  comments.  Apparently 
through  son'e  oversi«;ht  y(»u  have  not  returned  the  report  to  the  hureau.  or 
it  may  he  tliat  you  desire  to  u.se  same  in  i)rei)arinK  for  pre.sentati'  n  "f  the 
case  heOire  S(>cretary  V/est.  The  rejiort  will  he  needed  hy  the  dep  irtmcid 
in  its  consideration  of  the  matter,  and  I  have  therefore  to  reipiest  that  when 
you  come  to  Washington  for  the  healing  you  will  kindly  hring  with  you  the 
said   report. 

\'cry  truly  vcurs. 


Ciiari.ds    II.    MiRKK,   i'(jiiiiiii^Mit)ii(  r. 


Approved  AiigiKt   '.).  lltL'S 


10.  ( '.   Fin  SKY, 
I' I  ft   Assisttiiit    S  r.v'iirii. 

1  may  say  here  that  I  did  letiiiii  the  ici.oil  al'tof  that  to  the  com- 
inissionei-. 

On  AiiL^ist  !>.  r.)*JS.  I  wfote  to  Seciclaiy  \\'cs(  as  follows  |  leidinLrl  : 

(irooEN  HEIMKH.    I '  NTERM  YKR   &    .MaR~;HAII., 

\'(ir    )'<)rh-  Citji.     XiiijUHt   'I.    /".'< 
Hon.  Uov  <  I.  \\i;si. 

Scrirldrn  of  tlir  Interior,  Wtishiuutou,  I).  C. 
Dear  Mr.  .Secretary:  I  am  in  receipt  »»f  yours  of  the   lih  Insimit.  and  thank 
y<ni  for  your  conr  Vf^y  in  sending  me  a  cojiy  of  llie  agreement   with  the  Middle 
Rio  Crande  conservancy  district  as  tentatively  approved  hy  you  on  .Inly  "JS.  \U'2X. 
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It.  will  ill  my  jud),'in('iit  be  iiecessiiry  for  me  t(»  iipijear  liefoie  yon  person- 
nlly  to  call  yQur  iittention  to  the  ol)jecti<tns  which  1  regard  as  vital  for  Ihe 
protection  of  the  I'uehlo  Indians,  and  wliicli  I  desire  to  present  lor  ynur 
personal  consideration. 

I  note  your  suggestion  that  our  meetjjig  he  (h'ferred  until  .some  time  in 
September.  Tliat  will  Ite  entirely  sntisfaclta-y  to  me.  ami  1  shall  awuil 
your  notilication  of  the  date  wh^n  it  will  best  serve  your  convenience  to 
take  up  the  sub.jeet  with  me. 

It  will  not  be  i>racticable  for  me  to  be  in  Washington  on  September  14,  15, 
23.  24,  and  2.1,  1J(2,S. 

In  the  meantime  I  assunif  thai  thf  present  sf;itii>;  rpio  is  to  remain  unchange<l. 
Cordially  your.s, 

Louie  Marshall. 

I  produce  now  the  second  draft  of  the  contract  which  was  referred 
to  in  the  letter  of  Secretary  West,  which  I  will  ask  to  have  marked. 

The  (^iiAiR^iAN.  The  second  draft  of  the  contract  ? 

Mr.  Marshall.  Of  the  contract. 

The  Chairman.  That  will  go  in  as  an  exhibit. 

(The  draft  of  the  contract  referred  to  was  marked  by  the  stenog- 
rapher "  Exhibit  No.  153."  and  paragraph  14  of  the  samo  is  here 
printed  in  the  record  as  follows:)  '^  ',"•'"  '  • 

[Extract  fiotu  Kxliil.it  No.  15:5] 

Par.  14.  The  estimatetl  cost  of  the  project  for  the  benefit  of  the  Indian  and 
district  lands  is  .$11,828,424  to  benefit  a  net  area  approximating  132,724  acres, 
of  which  n  net  area  approximating  23. GOT  acres  is  land  of  said  Pueblo  Indians. 
The  actual  cost  of  the  work  may  be  less  than  this  amount  which  will  result 
in  a  reduction  in  said  cost  to  the  Pueblo  Indian  lands.  From  the  actual  cost 
of  construction  of  the  entire  project  for  both  Indian  and  district  lands  there 
shall  be  deducted  before  definitely  determining  the  share  of  the  cost  to  be 
ai)portioned  to  the  said  Pueblo  Indian  lands  the  total  cost  of  special  or 
additional  flood-protection  work  as  contemplated  by  the  jilans  or  ;iny  modifica- 
tions thereof  for  the  city  of  Albu(iuerque,  for  San  Marcial,  and  the  Santa  Fe 
Railway  (now  estimated  such  additional  work  will  cost  .<;G."2.n(»0)  :  the  extra 
exjx'nse  for  increasing  the  cap.-icity  of  the  New  Belen  Canal  (estimated  to  cost 
$7;j.OOO)  :  cost  of  all  silt-control  work  (,estim;jted  to  cost  .$.">00.000)  ;  and  the 
cost  of  financing  any  capitalized  inter»>st  to  be  paid  on  behalf  of  non-Indian 
lands  (estimated  to  cost  .$.''>00,000 ) .  The  total  sum  arrived  at.  after  making 
the  deductions  specified  above,  approximating  .$1,727,000.  shall  be  used  as  the 
b.isis  of  apiKtrtionmcjit  to  the  Indian  lands  to  be  benefited  by  the  work  by 
multiplying  the  total  sum  to  be  apportioned  by  a  certain  fraction,  the  nun)erafor 
of  which  shall  be  the  total  Indian  acreage  to  be  materially  benefited,  and  the 
denomin.ator  of  which  shall  be  the  total  area  to  be  benefited  by  the  total  works 
constructed  by  the  district  as  hereinafter  defined,  it  being  mutu:dly  understood 
and  agreed  between  the  United  States  and  Ihe  district  that  before  the  foregoing 
total  sum  to  be  arrived  at  is  finally  determined  the  United  State:  n  serves  the 
right  to  con-<ider  each  comi>onent  item  going  to  ni.'ike  up  the  cost  of  s;iid  works, 
estimated  or  otherwise,  with  ]P!nticular  reference  to  whether  the  Pueblo  Indi.m 
lands  are  in  fact  materially  benefited  by  each  and  every  component  item  or  ele- 
ment entering  into  and  making  up  said  total  cost  of  said  works,  deducting  or 
eliminating  therefrom  (a)  the  cost  of  each  and  every  such  comj>onent  item 
or  element  not  actually  and  materially  benefiting  the  land  of  the  Pueblo  Indians 
before  assessment  of  any  charges  or  cost  sliall  be  fixed  or  ai>portione<l  as  tht> 
share  of  the  cost  of  the  work  to  be  paid  to  the  district  under  this  agreement. 

From  the  amount  thus  arrived  at  there  sh:dl  be  dedu' ted  the  cost  of  the 
Isleta  drainage  canals  previously  constructed  by  the  UiMtod  States:  the  sum 
of  .$r>0.000  previously  paid  by  the  United  Stat<'s  to  the  district  for  preliminary 
expenses  in  pur.snance  to  Ihe  said  act  of  February  14.  H>27 ;  a  pro  rata  share 
of  the  cost  of  the  El  Vado  Reservoir  to  be  determijied  by  multiplying  the  total 
cost  of  this  reservoir  by  a  certain  fr.-iction.  the  denoniinator  of  which  is  the 
total  irrigable  area  to  lie  benefited  by  the  total  works  constructed  by  tlie  dis- 
trict as  hereinafter  defined  and  the  numerator  of  winch  is  the  acreaue  of  irri- 
gated Indian  land  approximating  8,346  acres  which  is  estimated  to  bo  $103,300; 
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ariil  .iiiy  otlii'i-  |ini|>«T  (Ifilnrtinns  tliiit  may  Ix*  iiiiiiiiMlly  «ii'ti*riniii('(i  :is  not  l>ein^ 
a  priiper  cxpeiis**  and  tlnTPfnrc  should  not  In-  asst-ssc*!  apiilnst  tlio  Indian  lands: 
and  the  sum  so  arrived  at  shall  be  the  total  sjini  to  he  paid  tlu'  di>^»rii-t  by  the 
I'nited  States  under  tliis  :ijrre»nicnt.  tht-  mutual  uiid«'rsran<Hntr  l»et««M'n  fho 
parlies  hereto  beinp  that  in  no  event  shall  the  total  sum  for  <-i»nstrueloM  of 
wueli  coustirvaiiui,  irrigation,  drainage,  and  H(Mtd-«oiitrol  work  to  Ik*  paid  fur 
by  the  Tnited  States  rui  behalf  of  the  Indian  I*Tieblf»  lands  pxcpf^}  $l.r»93.Mll,  and 
thai  ill  no  cvfiit  shall  <^»  the  coiistruction  cost  for  any  iiere  of  I*ii«-blo  Indian 
land  exeeed  $07.50.  nor  shall  sucli  cost  be  in  excess  of  the  eost  for  like  work 
done  tor  the  benefit  of  the  district  lands,  it  heing  mutually  understood  and 
ajinHHl  that  within  the  bounds  of  ettieieney  and  <<msistent  herewith  the  rlistrift 
shall  pro.sccute  the  work  in  accordance  with  said  approved  yilntis  in  the  most 
economic  wa.v  iwssible.  and  thiit  in  no  event  shall  the  |K'r  acre  cf>st  for  the 
entire  Indian  lands  benefiied  be  in  excess  <«f  the  actual  cost  of  such  work  as 
lierein  provided  for. 

Senator  L.a  Follettk.  Docs  that  differ  from  the  former  draft  in 
any  material  respect? 
Mr.  Marshall.  No. 

Senator  I^a  FoLLErrE.  It  did  not  differ  from  the  previous  (haft  ( 
Mr.  Mahshall.  No;  exactly  the  sam«'.     No  important  chancre  at  alh 
On  Aii<iiist   10.  lOlJS.  Secretary  West  wrote  me  as  follows  [read- 
ing] : 

ThK     ShXUKTARY     OF     THE     INTERIOR. 

\Va><hi)iffto)i.  Atti/H-tt   In.   /''.'>'. 
Mr.  Loris  iI.vKsn.\i.i.. 

('arc  of  (liii/f/nihrinirr.  V ntrniiinr  A-  Mortlnill. 

yew  York  Vitu- 
Dear  Mr.  .Marshai.i.  :  Your  letter  of  the  J)th  is  at  hand  ami  I  ;im  pleas*^! 
that  it  will  be  satisfactory  fur  you  to  come  to  Washington  m  September.  Sup- 
pose we  make  the  date  Wednesday,  September  19.  with  the  understandinj;  that 
if  cither  of  us  desires  to  change  it  wc  may  do  so  on  sutficient  notice.  From  all 
indications  here  the  19lh  will  be  satisfactory  to  me.  In  the  meantime  no  change 
in  the  status  of  the  case  will  be  made  without  atlvisiuL'  yon  in  advance. 
Sincerely  yours. 

Roy  O.   W»»t. 

On  the  11th  of  August  I  wrote  to  the  Seiit't.iry  as  follows  |  read- 
ing] : 

(JLOGENHEIMER,    rNTERMYEK  iSc   MABSHAIX. 

New  York  Vitii,  Aufrn-tt    11.  J92S. 
Hon.  KoY  O.  AVe.st. 

Sccrrtar!/  of  the  Interior,  M'aKhinuion.  I).  C. 
Dear  Mr.  SFXRKrARV:  I  am  in  rcneipt  of  yours  of  the  7ih  instant  in  which 
yon  tentatively  su;:ixesl  Weilnesday.  September  19.  19JS.  as  the  date  i»f  the 
hearing  before  you  of  the  (|uestioiis  relating  to  the  contra«'t  between  the 
Government  and  the  Middle  Itio  (Jrande  (Conservancy  District.  The  date  is 
eniirely  satisfiictor.v  to  nie. 
Cordially  ynurs. 

I,<u  IS    .Makhham. 

On  the   i-'(h  <»f  August   Secrelaiv  AA'est    wrote  to  me  the   foUowincr 
letter  [reading]  : 

'I'HK     SKCIll-nAUV     OK    the     iNTUtlOH, 

WiiHhin-i/loii,  Aitijunt    li,   /.'>.?.*«'. 
Mr.  liOi'iH  Makhiiai.i,. 

('arc  of  (liii/i/rnhrhnC'r.  l'nf< ninicr  <f  MurnhaN,  A'ftr  York  city. 
Mv  Dear  Mk.  M aiisiiai.i.  :  I  received  in  this  moi-nlnL'"s  mail  the  agreement 
executed  by  the  otiicers  of  the  .Middle  Rio  (iramh>  ('ons4'rvancy  Distrit-t.  The 
agreement  signed  jmrports  to  be  an  exact  cojiy  of  the  one  submitted  to  tlje 
district  by  this  department.  Wc  have  not  yet  had  an  oi>iiortunlty  to  evamine 
It  but  I  am  writing  .von  to  say  that  we  will  withhold  llnai  action  until  yi>u 
have  had  an  opportunity  to  present  your  views  to  me.  as  arranged  In  prevl<Mis 
coll  cspondt  iicc.  Several  of  the  oHJcers  of  the  deitartment  who  have  been 
assi«.tliit;    ill    I  he    ineparat  inn    nl    \\\\^    imrccment.    ami    wbnm    I    >«li;ill    desire    |<> 
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consult  l)ef()r  affixing  my  signature,  an'  out  of  tlie  city  ami   wili  not   return 
for  several  weeks. 


Very  truly  yours, 

All 
reading] 


IlOY  O.  AVkst. 
On  August  18,  1*J28,  1  wrote    to    Secretary    West    as    follows 


GUGOEXHEIMEB,   UnTEBMYBE  &   MaRSIIALL, 

New  York  Citu,  Aiifjunt  IS,  l!)JS. 
Deab  Mr.  Secbetary  :  I  am  in  receipt  of  a  letter  from  Hon.  Charles  II.  liurke, 
commissioner,  dated  August  !t,  1J)2S.  in  which  lie  r<'(iiu's).<  the  return  ot  a  ivi>ort 
entitled  "Preliminary  Report  »iu  Investigations  in  Middle  Kio  Grande  Valley, 
New  Mexico,"  which  lie  loaned  me  on  April  5,  J02S.  I  had  supix)sed  thtit  th«' 
document  liad  heen  returned.  I  went  ahroad  on  .lune  2  and  on  my  leturn  a 
few  weeks  ago  I  proceeded  to  the  Adirondacks.  whence  I  have  just  returned. 
I  herewith  inclose  the  document  with  my  thanks.  I  hoi)e  that  you  have  not 
been  inconvenienced  by  the  delay  in  returning  it,  which  lias  been  entirely 
unintentional.  I  may  have  occasion  to  borrow  it  again  before  the  hearing  which 
is  tentatively  set  for  September  1!). 
Cordially  yours. 

I.1OUI8   Marshall. 
The  Secretary  ok  the  IxTi-n^ioR. 

Wanhiuf/ton.   Jj.   ('. 


GUGOBNHEIMER,    I'NTERMYER   &    MARSHALL, 

Xcic   York   Vity,  Auynst  IJf,  192ti. 
Hon.  Roy  O.  West, 

SecTi'tari/  of  the  Interior,  Wuxhiityton.  D.  0.  • 
Dear  Mr.  Secretary:  I  am  in  receipt  of  yours  of  the  13th  instant  with  re- 
spect to  the  hearing  before  you  now  tentatively  set  for  September  19  on  the 
Middle  Rio  Grande  Conservancy  District  agreement.  I  note  that  you  will  with- 
hold final  action  until  after  the  presentation  of  my  views,  if  you  should  prefer 
a  later  date  for  the  hearing  to  accommodate  the  officers  of  the  department 
whom  you  may  desire  to  consult,  kindly  let  me  know  a  week  in  advance  if 
possible. 

Cordially  yours, 

Louis    Marshall. 

On  the  10th  of  September,  1928,  I  wrote  to  the  Secretary  [read- 
ing] : 

^  Gl'GGENHeimer,  UntertIiyeb  &   Marshaix. 

New  York  City,  September  JO,  192H. 
Dear  Mr.  Secretary:  The  hearing  before  you  resiiecting  the  contract  betwwn 
you  and  the  Middle  Rio  (irande  Conservancy  District  has  been  tentatively  set 
for  the  19th  instant.  I  have  been  so  occujiied  in  a  inunber  ol  important  matters 
during  the  past  month  (including  those  of  a  political  nature  1.  and  will  con- 
tinue to  be  so  engaged  for  several  weeks  to  come,  that  it  would  greatly  incon- 
venience me  were  I  oblige<l  to  be  in  Washington  for  several  weeks  to  conie. 
You  indicated  in  one  of  your  letters  that  it  might  be  desirable  to  postpone  the 
date  of  the  hearing.  Permit  me  to  suggest  that  it  might  be  best  if  the  bearing 
were  deferred  until  after  election. 

Kindly  let  me  have  your  views  by  telegraph  at  my  expense  as  .s(K)n  as  po.ssi- 
ble.  since  I  have  out-of-town  engagements  for  the  en'l  of  this  and  the  early 
jiart  of  next  week. 

Cordially  yours, 

Lot  IS    .Marsham.. 
Hon.  Roy  O.  West. 

ftccrrtnrn  of  the  Interior.  Wtishini/tftn,  1).  C. 

On  November  9,  1928,  I  wrote  to  the  Secretary  as  follows  [read- 
ing] :  ' 

(Jl  GOKMIKI  MKl!.     I    NTERMVKK     \      MaKSFIAIL. 

New  York.   Xoremtter  U,    l!>,it<. 
Dear   Mr.   Secretary:  I   have   lieen  so  extremely  busy  during   the  last   few 
weeks  in  connection   with   Mr.  IIoover"s  cimpaign   that    I    lia\e  had   im   time  to 
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prepare  au  additiunal  mcnioraiKluiu  which  I  desire  to  send  to  you  iu  i-ouuec- 
tion  with  the  case  of  the  I'uehio  Indians.  In  vi«'w  of  the  fact  that  the  report  of 
the  appraisers  in  the  Middle  Kio  (jrande  Conservancy  District  may  b«*  expectt'd 
iu  a  short  time  and  will  haw  a  most  important  bearing  on  the  determination 
of  the  questions  which  are  now  before  you  in  counection  with  the  I'miHTty  of 
the  Pueblo  Indians  iu  that  district,  I  take  it  for  granted  that  there  will  be  no 
decisit)n  in  the  matter  until  after  that  report  has  been  remlered  and  an  oppor- 
tunity has  been  given  to  me  to  discuss  the  subject  further  iu  tlie  light  of  the 
facts  discussed  by  such  report. 

The  country  is  to  be  congratulated  uixm  the  ovei-whelnilng  victory  of  Mr. 
Hoover. 

Well,  that  is  not  material. 

On  November  9,  1928,  I  received  a  letter  from  Secretary  "West 
[reading]  : 

SECHhTrAaV    OF    THE    I.NTEHIOB. 

WuKhinyton,  \u  rem  her  U,  J92!^. 
Mr.  Louis  Marsitall, 

Xciv  York  CUy. 

My  Dear  Mr.  Marshall:  I  am  sending  to  you  herein  a  copy  of  a  proposed 
agreement  to  l)e  entered  into  with  the  MiddU'  Itio  Grande  Consen'ancy  District 
of  New  ^Mexico.  This  tentative  contract  has  not  l)eeii  approved  by  me  but  will 
be  given  consideration  after  its  execution  and  return  to  me  liy  the  conservancy 
district.  This  tentative  contract  has  been  forwarded  by  me  this  day  to  the 
district  with  a  letter  to  the  district,  a  copy  of  which  is  also  sent  to  you 
herein. 

Monday,  December  3,  10  o'clock  a.  ni.,  at  my  oflice  here,  are  the  time  and 
place  now  fixed  for  a  hearing  on  this  proposwl  contract  if  you  care  to  be  heard 
again.  Should  this  date  i>e  inconvenient  for  you  I  shall  be  i>leased  to  consider 
any  change  to  meet  your  coif\enience,  provided,  of  course,  that  it  is  not  .such  a 
change  as  will  materially  delay  the  consideration  of  the  contract  by  me  after 
its  return  from  the  district. 

Kindly  advise  me  whether  or  not  you  desire  to  be  heard  again  in  this* 
matter. 

Sincerely  yours, 

Roy  O.  West,  Secretary. 

I  should  say  that  on  September  19  I  did  aj>pear  before  Secretary 
West,  I  tlioiight  there  was  a  letter  that  showed  tliat.  I  can  not 
«::ive  the  exact  (hite,  but  I  think  it  was  September  19.  It  was  Septem- 
ber 19,  I  am  informed,  and  I  ar<;ued  at  considerable  lenjzth  then  the 
entire  question  on  the  lines  of  the  letters  which  I  have  presented 
here;  and  I  also  presented  some  other  points  which  will  be  referred 
to  in  the  correspondence  I  shall  read  presently;  and  1  dwelt  larjrely 
on  the  fact  that  we  were  now  approachin«r  the  time  when  the  report 
of  the  appraisers  w^ould  be  filed,  tliat  it  could  not  be  but  a  very  short 
interval  from  the  date  that  that  hearin«r  was  had  to  the  time  when 
the  report  woidd  be  filed;  and  that  subject  was  discussed  at  consid- 
erable length.  I  may  also  .'^ay  that  in  July,  I  think  it  was,  1928.  in 
the  proceeding  that  took  j)lace  for  the  location  of  the  conservancy 
district  and  with  rel'oreiicc  to  it,  there  was  a  hcariuir  belorc  llie  court 
which  had  jurisdiction  over  the  matter  in  New  Mexico,  and  a  change 
was  made  in  the  plan  of  the  di.strict  which  excluded  from  it  the  ter- 
ritory consisting  upward  of  1(),()(X)  acres  north  of  San  Martial,  which 
would  result  in  a  reduction  of  the  cost  of  the  improvement  to  the 
ex(<'nt  of  ab(.ut  $1,(U)0.()()():  so  that  instead  of  it  being  $11,800,000  it 
would  be  just  about  $10,(X)0.()(>0;  and  then,  of  course,  there  would 
hiive  to  be  tjd<en  into  consideiat ion  in  that  regard,  that  idl  of  the 
financing  cost  which  woidd  be  included  in  the  $l().Oi)0.0()0  woidd 
have  no  relevancv  >it  all  to  the  Indians. 
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I  show  you  here  the  nv.x]),  and  I  have  marked  on  it  in  lead  pencil  by 
a  line  drawn  across  the  U)W('r  part  of  the  map,  tlie  new  boundaries, 
substantially  the  new  boundaries,  of  the  district,  which  shows  the 
exclusion  of  that  part  of  the  original  district  which  is  south  of  that 
mark. 

Senator  La  Follette.  AVas  the  territory  excluded,  the  10,000  acres, 
at  the  southern  end  of  the  district? 

Mr.  Marshall.  At  the  southern  end  of  the  district;  the  extreme 
southern  end  of  the  district. 

Senator  La  Follette.  "\^'hat  were  the  reasons  for  the  exclusion  of 
that  territory  'i 

Mr.  Marshall.  I  understood,  my  recollection  is,  that  the  people  in 
that  part  of  the  district  objected 

Senator  La  Follette.  To  being  included  ? 

Mr.  Marshall.  Yes;  to  being  included. 

Senator  Larrazolo.  That  is  lower;  San  Marcial? 

Mr.  Marshall.  Yes;  the  lower  part;  San  Marcial. 

Senator  Larrazolo.  The  greater  part  of  that  land  it  is  not  prac- 
tical to  use ;  it  is  all  under  water. 

Mr,  Marshall.  Yes ;  I  am  merely  saying  that  it  was  excluded. 

Senator  Larrazolo.  It  would  not  do  any  good  to  include  it. 

Mr.  Marshall.  I  am  not  making  an  criticism  of  the  exclusion. 

Senator  Pine.  The  first  tentative  contract  was  not  executed  by 
Secretary  West? 

Mr.  Marshall.  No;  he  executed  no  contract  until  about  the  17th 
of  December.     I  will  get  to  that  in  a  few  minutes. 

Senator  Br.\tton.  Mr.  Marshall,  would  it  interfere  with  you  if  I 
should  ask  you  a  question,  to  clear  up  a  matter? 

Mr.  Marshall.  Xo;  I  will  be  glad  to  answer  if  I  can. 

Senator  Bratton;  You  have  referred  to  a  hearing  that  the  Secre- 
tary conducted  some  time  in  September? 

Mr.  Marshall.  Yes. 

Senator  Bratton.  xind  to  a  later  hearing  set  for  December. 

Mr.  Marshall.  I  am  getting  to  that.    We.  have  not  got  to  tliat  yet. 

Senator  Bratton.  Was  the  September  hearing  continued  up  to 
December  ? 

jMr.  Marshall.  There  was  nothing  said  as  to  any  particular  date 
at  that  time.  My  recollection  is  that  tlie  Secretary  said  he  would  take 
it  under  advisement,  what  I  had  commimicated  to  liim,  and  the 
various  communications  that  had  been  previously  made  to  the  Com- 
missioner of  Indian  Afl'airs  and  to  Secretary  Work,  and  any  other 
information  that  I  might  thereafter  give  him  on  the  subject. 

Senator  Bratton.  Yes;  but  the  point  I  have  in  mind  is,  how  did 
the  hearing  of  December  originate?  Was  it  a  continuation  of  the 
September  hearing  or  was  it  an  entirely'  separate  one,  agreed  upon 
after  September? 

Mr.  Marshall.  It  was  fixed  by  Secretary  West  in  the  letter  I  am 
now  reading,  of  November  9. 

Senator  Bratton.  Very  well. 

Mr.  Marshall.  I  was  just  reading  that  wiien  I  interrupted  myself 
by  making  this  statement.     He  said  as  follows:  ,,,/   ;,() 

I  am  sending  to  yon  herein  a  copy  of  a  proiiosed  agreement  to  be  entered 
into  with  the  Middle  Rio  Grande  Conservancy  District  of  New  Mexico.     This 
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tentative  contract  has  not  lu'fii  aitpitivcd  l>.v  nif,  luit  will  be  given  conHideration 
after  its  execution  and  return  to  n»e  by  the  conservancy  (ll-;trict.  Tills  tentative 
contract  has  been  forwarded  by  lue  this  day  t<i  the  distri<-t  with  a  letter  to  ihe 
diklrict,  a  copy  of  which  is  also  sent  to  you  herein. 

Monday.  December  .S.  10  o'clock  a.  ni..  :it  my  otfice  here,  are  the  time  and  plac«* 
now  lixed  for  a  hearing  on  this  proiKJ.sed  contract,  if  you  care  to  be  heard  again. 
Sliould  this  date  be  inconvenient  for  you  I  shall  be  pleasetl  to  consider  any 
L'baiiKe  to  meet  your  convenience.  provide<l,  of  course,  that  It  is  not  such  a 
change  as  will  nuiterially  del:i.\  Ihe  consideration  of  the  contract  by  me  after 
its  return  from  the  district. 

Kindly  advise  me  whether  or  not  you  desire  to  be  heard  a^ain  in  this  matter. 
Sincerely  yours, 

Roy  <).   Wkkt.   S^'crrtarit. 

On  the  16tli  of  November.  1028.  I  wiote  to  Secietaiv  West  as  fol- 
lows [readiii<j] : 

GUGGKNHKI.MEK,    I'XTEBMVKK   &    MAKSH.VI.r.. 

Xiir  York  CUj/.  Xnrrtuhcr  Hi,  lyjii. 
Bon.  KoY  U.  AVfc«T, 

Secretary  of  the  Interior,  Wu^hiiif/lon.  D.  C 

Deab  Mr.  Skcketary  :  I  am  in  receipt  of  yours  of  the  '.»lh  insiant  with  cnpy 
of  a  proposed  agreement  t(»  lie  entered  into  with  the  Middle  Hio  (irande  con- 
servancy district  of  New  Mexico. 

I  think  it  is  one  of  these  two  [indicating  documents].  I  will  put 
in  both  of  them.  (Tlie  dorunients  .submitted  were  maiked  '"  Exhibit 
154  and  155,*'  i-esiXH-tiveiy.)      [C^ontiniiiiio  rcadiuo::! 

I  note  that  you  have  not  approved  this  instrument  l»ut  intend  to  give  it  fur- 
ther consideration  after  it  has  been  execute<l  and  returned  to  you  by  the  con- 
servancy district. 

Senator  La  FoLLErrE.  Did  that  draft  differ  in  any  material  re- 
spect ? 

Mr.  Marshall.  No;  not  in  any  material  respect.  In  fact,  it  was 
less  favorable  to  the  Indians,  as  1  shall  show,  and  what  was  con- 
ceded by  the  district  on  the  19th  of  September  at  the  hearing  would 
be  a  proper  addition  to  the  contract.      [Continuing  reading:] 

I  note  that  you  have  not  approved  this  instrument  but  intend  to  give  it  fur- 
ther consideration  after  it  has  been  executed  and  returned  to  you  by  the 
con.servancy  district..  It  will  be  very  inconvenient  for  me  to  apiK'ar  iH-fore  yoii 
at  your  oftice  on  Monday.  Decendter  .'5.  for  a  hcarinsi  on  this  contract,  owin;; 
to  a  number  of  very  imi)ortanl  engagements  which  will  occupy  my  tinu*.  I  am 
very  backward  In  my  professional  work  Ix^ausc  of  tlic  ilnic  that  1  devot«'d  to 
the  campaign. 

It  set^ms  to  me  that  it  woubl  be  much  bclicp  to  defer  tiic  hearing  until  Ihc 
rendition  of  the  ai»praisers'  rei>ort,  by  which  will  be  established  fact  of  the 
utmo.st  materiality  with  regiird  to  the  way  in  which  the  cost  of  tlu'  projMised 
improvement  will  be  met  and  charged  to  the  city  of  .Mbuqucrtpic  and  other 
municipalities  and  to  tiie  tarnun;:  connnunity  in  the  conservancy  district. 
Until  tliat  infornnition  is  obtained  any  action  taken  will  lie  a  Meap  in  the  dark. 
I  undi'rstand  that  the  ajipriiiscrs  have  Imhmi  at  work  for  nmny  months  in  llic 
preparation  of  their  rep<irt  aii<l  it  is  not  conceivable  that  they  will  delay  nnicb 
longer,  ('onsequently  there  is  no  reas<in  why  a  ((intract  shcndd  be  entered  Into 
now  which  might  eventually  be  found  to  pr(ic<>ed  uikiu  an  entirely  (>rroii(>ous 
theory. 

If  notwithstanding  wh.-il   I  have  just  said  the  hearing  is  insisted  upon.  I  do  not 
nee  how  It  would  be  p<issible  for  me  t<i  go  nn  wilii  it    until  afti  r  .lainnuy   1. 
Cordially   yours, 

l.oris  .M.\Ksu.\iJ. 

On  November  28,  192H.  1  received  tidm  Sec  ictary  AVest  the  fol- 
lowing letter  [reading]  : 


SURVEY  OF   CONDITIONS  OF   INDIANS  IN    UNITED  STATES     1427 

Department  of  thk  Intkriok, 
Washiiiffton,  Norcinhcr  2.i,  J!i.!i<. 
Mr.  I^ouis  Marshall. 

Xeiv  Yurk  City. 

Dear  Mr.  Marshall:  I  have  your  letter  of  November  IH,  1!»2!S.  in  which  you 
state  that  it  will  bo  very  inconvenient  for  you  to  appear  jit  tiie  hearini;  hereto- 
fore fixed  for  December  3.  1!)28.  and  that  you  do  not  see  how  it  would  be  liossible 
for  you  to  go  on  with  the  matter  until  after  January  1,  1929. 

You  will  n^call  that  there  was  a  hearinj^  on  the  proposed  contract  before  me 
on  St'pembter  19,  192s.  ipursuant  to  notices  given  t(»  you  and  to  the  Middle  Rio 
(Irande  conservancy  district.  At  this  hearing  you  ajux^ared  and  presented  your 
views,  as  did  tiie  attorney  and  vice  presith-nt  of  the  conservancy  district.  There 
was  neither  limitation  of  time  nor  restriction  of  the  mann«'r  of  presentation, 
and  all  parties  freely  and  fully  discussed  the  tentative  form  of  the  contract 
then  executed  by  the  conservancy  disti'ict  and  before  me  for  my  consideration. 
You  at  that  hearing  re(iuested  that  the  execution  of  the  contract  be  held  in 
abeyance  by  me  for  practically  the  same  length  of  time  and  for  sub.stantially 
the  s;mie  reasons  set  up  in  your  letter  of  November  10.  1928. 

Following  the  bearing  on  .Septendier  19.  1928.  1  went  to  New  Mexico  and  vis- 
ited the  Pueblo  lands  of  the  Indians  to  make  myself  familiar  with  conditions 
on  the  ground  and  that  I  might  the  belter  weigh  the  arguments  presented  to 
me.  I  saw  the  kind  and  extent  of  the  present  Indian  irrigation.  I  noted  the 
various  soils  and  their  fertility  and  the  cultivation  now  carried  on,  and  in 
general  made  my-self  familiar  with  all  facts  lielpftil  and  necessary  in  the  nego- 
tiation of  the  contract  contemplated  and  authorized  by  the  act  approved  March 
13,  1928.  entitled  "An  act  authorizing  the  Secretary  of  the  Interior  to  execute 
an  agreement  with  the  Middle  Kio  (irande  conservancy  district  providing  for 
conservation,  irrigation,  drainage,  and  tlood  control  for  the  Pueblo  Indian 
lauds  in  the  Rio  (irande  ^■alley.  New  Mexico,  and  for  other  puriKis«'s."' 

Bt)th  in  the  field  and  upon  my  return  to  the  deiiartment  I  directed  the  sui)er- 
vising  engineer  of  the  district  in  which  the  Pueblo  Indian  lands  are  situate, 
and  the  suiiervising  engineers  at  large  of  the  Indian  Service,  to  go  over  the 
lands  and  prepare  data  for  me  covering  especially  the  (juestion  of  bencfit.s  to 
the  Indians  and  their  I'ueblo  lands  that  reasonably  may  be  expected  from  the 
construction  and  operation  of  the  i)roiiose(l  works  of  tlie  conservation  district 
I  have  studied  the  reiMUt  of  these  engineers  now  before  me  and  I  have  brought 
to  bear  upon  this  jiroposed  contract  all  available  information.  I  assure  you  I 
have  gone  into  the  matter  carefully  and  fully  with  the  purpose  of  protec*ting 
and  advancing  the  best  interests  of  the   Indians. 

I'ending  consideration  <if  the  contract  by  me.  but  before  its  execution  by 
me.  the  conservancy  district  by  communication  to  me  dated  October  4.  192tS. 
withdrew  the  contract  previously  executed  by  it  unless  an  agreement  be  entered 
into  between  me  as  .secretary  and  the  district  construing  the  following  lan- 
guage appearing  on  page  7.  beginning  with  line  12.  to  wit : 

"  *     *     *     and  that  in  no  event  shall  the  construction  cost  for  any  acre  of 
Pueblo   Indian  land  exceed  !467.50     *     *     *."'— 
to  mean — 

"  *  *  *  and  in  no  event  shall  the  average  per  acre  cost  ff)r  the  area  of 
Indian  lands  benefited  exceed  $f57.a()  *  *  ♦  "  the  latter  being  the  exact 
Inngtiage  of  the  aforesaid  act  ajjproved  March  18.  1928.  The  district  had  tlie 
right  to  withdraw  the  contract  from  consideration  at  any  time  before  its  exe- 
<'Ution  by  me.  Rather  than  have  a  second  or  supplemental  contract  to  explain 
and  fix  the  meaning  of  language  used  in  a  fir.st  contract  a  new  form  of  con- 
tract has  been  negotiated.  This  new  form  was  mailed  by  me  to  you  on 
November  9,  1928.  at  the  same  time  the  form  was  forwarde<l  to  the  C(mserv- 
ancy  district  for  its  consideration.  The  conservancy  district  has  executed  the 
new  form  of  contract  and  has  returned  it  to  me  for  my  execution  if  I  shall 
ajiprove  it. 

The  present  form  differs  from  the  form  executed  by  the  district  and  subse- 
(piently  withdrawn  by  the  district  before  execution  by  me  in  the  following 
respects,  to  wit : 

(1)  The  language  "and  that  in  no  event  .shall  the  average  T)er  acre  cost  for 
the  area  of  Indian  lands  benefited  exceed  $67.50"  has  been  suKstituted  for 
the  following  language  that  api^eared  in  the  withdrawn  form,  to  wit:  "And 
that  in   no  event  shall  the  construction  cost  for  any  acre  of  Pueblo  Indian 
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land  exceed  $07.50."  As  heretofore  stated  the  langua^ze  now  in  the  form  pend- 
ing before  me  is  the  exact  laiiguuKe  of  the  statute.  No  one,  I  take  it,  can 
object  to  the  iiisirtioii  <^f  the  c.Viicl  lan^'iiiijri'  of  the  statute  auhorizing  the 
milking  of  the  contract  in  lieu  of  tlie  foruicr  iaugua^re. 

(2)  By  chaji;.'iMg  the  langua;:e  of  the  \vitii(lra\v;i  form  which  read  ••  •  •  • 
deducting  or  climiuatiu;;  therefrom  the  cost  of  each  and  every  .such  comp«ment 
item  •  ♦  *"  (i>.  G,  lines  1:0-27;  to  "deducting  or  eliminating  therefrom 
in  whole  or  in  part  the  cost  of  each  and  every  such  comi^>nent  item  •  ♦  •  " 
(1>.  8,  lines  17-lS,  new  form).     The  new  matter  is  italicized. 

(3)  By  th»'  insertion  of  the  followiii;;  hinj;uage  in  the  new  form  not  in  the 
withdrawn  form,  to  wit : 

••  *  ♦  ♦  It  is  mutually  understo<xl  and  agreed  that  in  the  event  any  con- 
iriliutions.  donations,  or  sums,  liowever  denominated,  other  than  amounts 
derived  frcmi  taxation  by  tlie  district  or  other  tax  agency,  are  received  by  the 
district,  resulting  in  the  r(><luotion  of  the  as.sessments,  charges,  or  payments 
against  jironerty  or  In-cause  of  ownership  of  i)roporty  in  the  district  outside 
rueldo  Indian  i;inds,  then  and  in  tliat  event  said  Pueblo  Indian  lands  shall 
1k'  credited  proiwrtionalely  so  as  to  retluce  any  and  all  payments  to  he  made, 
as  fully  and  as  coiiipletely  as  any  property  outside  said  Indian  ownership  is 
reducetl  or  benefited  by  such  contributions  and  donations."  (Last  paragraph, 
sec.  14,  p.  9.) 

You  at  the  time  of  the  hearing  at  my  office  on  September  19,  1928,  presented 
your  views  and  made  your  arguments  on  a  form  of  contract  identical,  except 
as  above  set  out,  witli  the  form  now  before  me. 

The  statute  authorizing  me  to  execute  a  contract  was  approved  March  13. 
1928,  and  Is  definite  and  specific  in  its  dire<-tions  as  to  what  shall  be  include<i 
in  the  contract  when  made.  Congress  by  hearings  went  exhaustively  into  the 
advisability  of  the  legislation,  and.  after  informing  itself,  enacteil  the  legisla- 
tion. The  advisability  and  wisdom  of  such  a  contract  were  with  Congress, 
and  it  is  my  obligation  and  duty  to  negotiate  a  contract  intende<l  by  the 
statute.  I  assume  that  I  may  not  decline  to  make  a  contract  cojitemplate<l  by 
the  act,  nor  may  I  make  a  contract  different  from  the  one  contemplated  by 
the  act. 

I  call  your  attention  to  the  following  language  of  the  i>roi>osed  contract, 
which  with  its  other  i>rovisions,  in  niy  opinion,  fully  protect  the  Indians, 
to  wit   : 

"  *  *  *  it  Ix^ing  mntuidly  understoml  and  agreed  between  the  United 
States  and  the  district  that  before  the  foregoing  total  sum  to  U'  aiTive<l  at 
's  finally  determined  the  T'nited  States  reser>-es  the  right  to  consider  each 
coniiK)nent  item  going  to  make  up  the  cost  of  said  works,  estimated  or  other- 
wit  Ii.  with  parlicnlar  n  ference  t<>  whether  the  I'ueblo  Indian  lands  ai-e  in 
fact  materially  benefited  by  each  and  every  comiKii.ent  item  or  element  entering 
intd  and  making  up  said  total  cost  of  said  works,  deiluctiiig  or  eliminating 
therefrom  in  whole  or  in  jiart  the  cost  of  each  and  every  such  comiMinent  item 
or  clement  not  actually  and  materially  benefiting  the  land  of  the  Pueblo  Indians 
iK'fore  assessmeiit  of  any  cliarges  or  cost  shall  be  fixed  or  ai)portioned  as  the 
share  of  the  cost  of  the  work  to  b«»  )iaid  to  the  district  under  this  agree*-  i 
ment    *    ♦    ♦."     (Sec.  14,  p.  8.) 

"*  *  ♦  and  that  in  no  event  shall  the  average  jmt  acre  c<ist  for  the  area 
of  Indian  lands  benefited  ex((K'd  .$07. .^»0.  nor  sli.ill  such  cost  1m»  in  excess  of 
the  c<ist  for  like  work  done  for  the  benefit  of  the  district  lands.  *  *  •." 
(Se<-.  14,  )>.  9.) 

The  Indian  lands  will  Im;  l)enefited  by  the  works  of  the  district,  and  "in  no 
event  shall  tln'  average  per  acre  cost  for  tlio  nreji  of  Indian  lamis  ht>neflt(Hl 
exe<>ed  iii'tlJA)  imt  acre.  Dor  shall  such  cost  be  in  excess  of  the  c(>st  for  like 
w<»rk  done  for  the  Ix'nefit  of  tlu'  district  lands." 

I  (1()  not  feel  that  I  can  c(msistentiy  with  my  duty  tni  icr  the  statute  to 
execute  a  contract  comj)ly  with  your  n'quest  for  deferment,  nnicli  as  1  wonUI 
like  to  graid  the  recpiest  to  yon  jM-rsonally,  Imt  I  must  1m»  mindful  and  con- 
siilerate  of  all  InterestH,  and  always  of  the  statute  and  the  intent  of  Congress. 
I  take  it  that  in  light  of  your  letter  of  Novendier  Iti.  ID'JS.  no  Useful  pur- 
jxisc  will  be  serverl  by  continuing'  to  liold  December  :{,  ^\^'2S.  as  a  day  for 
hearing,  now  that  you  can  not  them  appear,  and  that  <late.  tberef<»re.  is  h<M-eby 
eaneel(Hl.  I  shall  proceed  to  the  consideration  of  the  contract,  and  if  found 
satisfactory  sliall  execute  the  sanie  without  the  bearing  on  JHt-endter  'A.  11»'JS, 
and  without  further  hearings. 
Sincerely  ydurs. 

Hoy  ().  Wkst,  Svcrrtari/. 
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The  CiiAiuMAX.  It  is  about  time  to  ailjomii  for  Iniu-h.  T  wniiUl 
like  to  ask  you  about  how  imich  longer  it  will  take  you  to  (•ouii)lete 
your  testimony. 

^Fr.  MARsir.u.L.  I  should  say  an  hour  and  a  half. 

The  CiiAiiJMAX.  If  thei-e  is  no  objection,  we  will  ncc-s  until  2 
o'clock  and  meet  in  the  room  of  the  Committee  on  the  Judiciaiy,  on 
the  first  floor  in  the  northwest  wiuL^  of  the  Capitol. 

The  drafts  of  conti'aet  last  mentioned  and  suhmitled  by  Mi'.  Mar- 
shall were  marked,  res])eetively,  "Exhibit  154'"  and  "  Kxhibii   1.')").'' 

Paragraph  14  is  identically  the  same,  letter  for  letter,  in  each  of 
these  drafts,  and  is  here  printed  as  follows : 

[Kxtnit't  from  F.xl>il>it  No.  l.'..'.l 

Par.  14.  Thr  estimat'Hl  cost  of  tin*  iiroject  for  tlie  liciu  fu  of  ihc  Indian  iind 
district  lands  is  $11,828,424,  to  benefit  a  not  area  approximating;  182.724  acres, 
of  which  a  net  area  approximating  2;?.()()7  iicres  is  lands  of  said  Pueblo  Indians. 
The  actual  cost  of  the  worlc  may  be  less  tlian  ihis  amonni.  which  will  result 
in  a  reduction  in  said  cost  to  the  Pueldo  Indian  lands.  From  the  actual  cost  of 
construction  of  the  entire  projei-t  for  both  Indi.in  and  district  lands  there  shall 
l)e  deducted  before  definitely  determining  the  share  of  tiie  cost  to  be  apiiortioned 
to  the  said  Pueblo  Indian  lands  the  following:  The  iotal  cost  of  .special  or 
additional  flood-protection  work  as  contemplated  by  the  phms  or  any  modifica- 
tions thereof  for  the  city  of  All)Utiuer(iue.  for  San  Marcial.  and  the  Santa  Fe 
liailway  (now  estimated  such  additional  work  will  cost  $<;.'2.000)  ;  the  extra 
<^xi)ense  for  increasing  th<'  <apacity  of  the  New  Belen  Canal  (estimated  to  cost 
:^7r).t)00)  :  cost  of  ail  silt-control  work  (estimated  to  cost  .$."00.000) .  and  tiie  cos; 
of  financing  any  c:ii»italized  interest  to  be  paid  on  behalf  of  non-Indian  lands 
(estinnUed  to  cost  .$.100,000  ) . 

The  total  .sum  arrived  at.  af  er  making  the  deductions  siwcified  above,  ap- 
proximating $1,727,000.  shall  l)e  used  as  the  basis  of  apportionment  to  the 
Indian  lands  to  be  materially  l)enetit(>d  by  the  work,  by  multiiilying  the  total 
jium  to  be  apportioned  by  a  cer  ain  fraction  the  numerator  of  which  shall  be 
the  total  Indian  acreage  to  be  nniterially  l)onefite(l  and  the  denoudnator  of 
which  .shall  be  the  total  area  to  l)e  materi.ally  benefited  by  the  total  works  con- 
sructed  l)y  the  district  as  hereinafter  defined,  it  l)eing  nuitually  understood  and 
agreed  between  the  United  States  and  the  district  iliat  l)efore  the  foregoing 
total  sum  fo  l)e  .arrived  ;U  is  finally  determined  the  I'nited  Sta.es  reserves  the 
right  to  consider  ;ind  recnnsider  (>acli  and  every  comi)onent  item  or  element 
going  to  nnike  up  the  cost  of  said  works,  estimated  or  otherwise,  wi  h  particular 
reference  to  whether  the  IMieblo  Indian  lands  are  in  f:;ct  materially  beni'fited  by 
each  and  every  component  item  or  element  entering  into  and  making  up  said 
total  cost  of  said  works  deducting  or  eliminating  therefrom  in  whole  or  in 
part  the  cost  of  each  and  every  such  coniiionent  item  or  element  not  actually 
and  materially  beiufitin  r  tlie  land  of  the  riieblo  Indians  before  as.sessnn*nt  of 
any  charges  or  cost  shall  be  fixed  or  aiJiiortiimed  as  the  share  of  tlie  cos.  of  the 
work  to  be  paid  to  the  district  under  tliis  agret'ment. 

From  the  ami  unt  thus  arrived  at  there  shall  be  deducted  the  cost  of  the 
Isleia  drainage  canals  previcmsiy  con.structed  by  the  United  States;  the  sum  of 
.$i5().O00  previously  i>aid  by  the  ruited  States  to  the  district  for  prelinunary 
expenses  in  pursuance  of  the  said  act  of 'February  14.  Ift27;  a  pro  rata  share  of 
the  cost  of  the  El  Vado  Re.svrvoir.  to  be  dt  termined  by  multiplying  the  total 
actual  cf.st  <f  this  res«'rvoir  by  a  certain  fraction  tlie  deu^tminat<ir  of  which  is 
the  total  irrig  'hi'-  area  to  be  benefited  by  the  total  works  construct''d  by  tji^ 
district  as  h  reinafter  defined  and  the  nunieratoi"  nf  which  is  the  acreage  of 
irrigated  Indian  land  approximating  8.:i4t>  acres  w!uch  is  estimated  to  be 
.^lO.'i. ."»()().  and  any  other  proiter  deductinns  tliat  nniy  be  mutually  dete'.niine  I 
as  not  being  a  proper  exjiense  and  therefi're  should  not  l)e  assessed  against  thf 
Indian  lands;  and  the  sum  so  arrived  at  shall  be  the  total  sum  to  be  paid  the 
district  by  the  United  States  under  this  agreement.  The  mutual  understand- 
ing between  the  parties  hereto  being  that  in  no  event  shall  tin  total  sum 
for  construction  of  such  con.servation.  irrigation,  drainage,  and  fiood-control 
work  to  1)0  paid  for  by  the  United  States  on  behalf  of  the  Indian  Pueblo  lands 
exceed  ■^l.r')lJo,.'511,  and  that  in  no  event  shall  the  average  per  acre  cost  for  the 
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area  of  Iiitlian  land  heiieflted  exteid  $(57.r»0 ;  iior  slinll  such  «iwt  l»o  In  exn'ss 
of  the  ciisr  for  like  work  done  for  tho  lionofit  of  tlu-  rlistr'i-f  lands,  it  Iwinjr 
iiiiitu.illy  iindcrstoud  and  nffrpffl  that  wifliin  tlic  hounds  of  •iffUlcnry  and  i-on- 
>isii'iit  ii  'rewilli  tlu*  district  shall  prosecute  the  work  in  a<-cordance  with  s-iid 
apiiriived  i)lans  in  the  most  p<*ononiic  way  jiossilile.  and  that  ii».  no  »'vent  shall 
the  iior-acre  cost  for  the  entire  Indian  lands  henetiled  be  in  ex'-csh  of  the  a<'ttial 
cost  of  such  work  as  herein  provided  for. 

It  is  nnitually  understood  and  asrrei'd  that  in  the  event  any  oontrlbutlou!»,  db- 
natiuiis.  or  sums,  however  denominated,  other  than  amounts  derivetl  from  tax- 
ation hy  the  district  or  any  other  tax  agency,  are  re<eived  hy  the  district  re- 
"iultinsr  in  any  way  or  manner,  directly  i>r  indirectly,  in  the  reduction  <if  the 
assessments,  charges,  or  payments  against  prop<M-ty  or  iKM'auso  of  ownership  of 
proix-rty  in  the  district  outside  PueMo  Indian  lands,  then  and  in  that  event 
said  I'ueblo  Indian  lands  shall  he  credited!  pro|)ortionately  so  a.s  to  reduce  any 
and  all  payments  to  he  made  as  fully  Jfiid  as  completely  as  any  property  outside 
said  Indian  ownership  is  reduced  or  benefited  by  such  contributions  and  dona- 
tions. Should  any  .such  contributions,  donations,  or  sums,  liowever  denominated, 
be  receivefl  by  the  district  after  final  and  full  payment  by  the  United  States 
of  moneys  due  the  district  under  this  ajrreement  has  ),oen  made,  then  the  dis- 
trict further  atrrees  to  withhold  for  and  account  to  the  Secretnr.v  of  the  Interior, 
for  the  benefit  of  the  Indian  lands,  the  share  in  such  contributions,  donations, 
or  sums  proi»orly  due  said  Indian  lands :  and  the  Secretary  of  the  Interior  may 
use  such  sums  so  due  on  behalf  of  the  Indian  lands  as  a  set-off  apainst  any  sum 
or  sums  that  may  be  due  or  bec<ime  due  the  district  on  account  of  any  annual 
operation,  maintenance,  or  iMtterment  charges  airainst  the  lands  in  Indian 
ownership  where  such  charges  may  lefrally  be  made  by  the  district. 

(Thereupon,  at  12.20  o'clock  p.  m..  tlio  stibcomniittee  took  a  rt-cess 
until  2  o'clock  p.  in.) 

.AFTERNOON    SESSION 

The  .subcommittee  reconvened,  pursuant  to  the  takin<r  of  the  recess, 
at  2  o'clock  p.  m..  in  the  room  of  the  Committee  on  the  Judiciary  in 
the  Capitol.  Senator  Lynn  J.  Frazier  ])residin^^ 

The  Chairman.  The  committee  will  come  to  order.  Inasmu<'h  as 
it  is  jrettinsr  late,  and  one  or  two  of  the  memlxns  of  the  committee 
have  signified  their  intention  of  bein<]j  here,  althoujih  they  are  not 
here  now.  I  think  we  miLdit  as  well  j^roceed.  and  they  will  uiuloubt- 
edly  be  in  in  a  very  few  minutes.     You  may  jiroceed.  Mr.  Marshall. 

TESTIMONY  OF  LOUIS  MARSHALL— Resumed 

Mr.  Marshall.  I  had  read  a  letter  of  the  Secretarv  of  the  Interior. 
Mr.  West,  of  the  28(1  of  November.  1028.  T  will  now  read  my 
answer,  dated  Xovember  24,  1928.     [lieadino;:] 

(irr.OENHKlMEK.    rNTFTRMKYKIC   &    M  AKSIIAI.I.. 

\cw  York  ("it II.  \ornnhcr  Si,  J9!S. 
Hon.  Roy  O.  Wkst, 

Srrrrtar)/  of  the  lufrrior.  M'tixlihujlun.  1).  <'. 

My  Dkak  .Mr.  Skcuktauy  :  I  am  in  re<-elpt  of  yours  of  the  IKUI  instant,  re 
yarding  the  jvrojiosed  contract  with  the  middle  Kio  (irande  coiuservancy  district, 
which  y<iu  conclude  by  Siiyiiiu;: 

"I  take  it  that  in  the  liKht  of  your  h'lter  of  Nnvenibci-  Id.  IJI'JS.  no  u-icl'ul 
piU'iHise  will  be  serv(Ml  h.v  continuing  to  hold  l»ecenilier  :>,  lSt2S,  as  u  date  for 
licjirinjr,  now  thai  y<)U  ciin  not  ai)pcar  then,  and  thnt  dntc  Iherefore  is  ln'reby 
canceled.  ]  shiiil  priKocd  to  the  consiiUrnl ion  of  the  contract  and  If  found 
sntisfaclnry  shall  exe<ui(>  the  same  withmit  ihi'  hearinic  on  l»eivmber  ;{.  1J»1I,S. 
;ind  without  I'urtber  licnriiiK>'" 

I  am  very  niu<li  s»ir|»rised  that  in  view  i»f  the  fact  that  tht>re  is  no  s<iund 
reason  for  execulin;:  this  coiilra<'l  liefore  the  a.s«'«M-falnmenl  of  vital  fact* 
which   iiffect    the  fairness   ami    reasonableness  of   ilu-  diMMunent,    the   vt>ry    -uu- 
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gestion  of  the  necessity  of  a  short  delay  has  led  ydii  t<>  the  ccnielusiou  that* 
notwithstanding  niy  desire  f<>i-  further  hearing,  ynu  will  prnt'tH-d  t<»  execute 
the  contract  without  one.  This  is  rather  startlinj;  in  view  of  the  fad  stated 
in  your  letter  that  followinsr  the  hearinfr  on  Sei)tenil»er  lit.  \U'2s.  you  went 
to  New  Mexico  and  aiiimrenily  pive  audience  to  the  representatives  of  the 
middle  Rio  Grande  coiistu-Aancy  district  and  to  various  interests  who  are  en- 
j:aged  in  "precipitating"  the  execution  of  this  contract.  The  result  of  these 
interviews  is  appai-ently  reflected  in  the  fact  that  changes  were  made  in  the 
contract  discussed  before  y<m  on  September  10  and  which  was  apiaovcd  liy 
the  counsel  and  vice  president  of  the  con.servancy  district  and  had  Iic.ii  in 
fact  executed  by  the  district,  which  were  decidedly  more  unfavorable  to  the 
Pueblo   Indians   than   the   terms   of   liie  contract    tlien   un<ler   discussion. 

I  note  that  you  say  that  pending  your  consideration  of  the  contract,  but  lit" 
fore  its  execution  by  ycm,  the  conservancy  district  withdrew  the  contract  jav- 
viously  executed  by  it  uidess  .•^iich  changes  were  made.  No  such  teiidcr  mercy 
has  been  extended  to  the  Pueblo  Indians.  They  were  not  represened  at  the.sc 
various  hearings  in  New  Mexico;  nolx)dy  was  there  to  protect  them:  but  I  be 
representatives  of  the  con.senancy  district  apparently  had  their  own  way. 
It  is  rather  astoni.shing  to  me  that  you  (^)uld  have  been  coen-cd  by  their  with- 
drawal of  the  contract  which  they  had  previously  executed  into  consenting  to 
rhese  changes  adverse  to  the  Indians.  Ii  would  s(X'm  to  me  that  the  repre- 
sentatives of  the  conservancy  di.strict  were  only  too  eager  to  get  a  contract 
which  wi>uld  shift  upon  the  Indians  a  considerable  part  of  the  burden  which 
should  rest  upon  the  consen-ancy  district.  I  would  liave  intei-pretcd  their  com- 
munication as  a  cheap  bluff.  Certainly  no  mi.sfortune  would  have  accrued  to 
ihe  Indians  if  these  gentlemen  had  been  directed  to  withdraw  the  contract. 
As  it  has  now  been  altered  at  their  instance,  it  would  be  i)ossible  to  imixise 
upon  the  most  valuable  Indian  lands  a  charge  of  .t^ir**!  an  acre,  so  long  as  the 
average  con.stnu-tion  cost  iter  acre  would  not  exceed  .$67.50.  and  although  I 
am  not  a  prophet  or  the  son  of  a  prophet,  I  have  a  feeling  that  that  is  exactly 
what  will  OCCIU-.  Congress,  in  using  the  phrase  to  which  ycm  i-efer.  certainly 
did  not  intend  that  you  should  not  get  better  terms  for  the  Indians  if  you 
could  than  that  phrase  betokens. 

You  have  called  my  attention  t«>  the  change  in  the  contract  as  considered 
at  the  hearing  on  September  19,  1928,  which  relates  to  the  last  paragraph  of 
.section  14  on  page  9  of  the  contract.  It  I'efers  to  "'  any  contribution^-,  donations, 
or  sums  however  denominated  other  than  amounts  derived  from  taxation  by 
the  district  or  other  tax  agency,  received  by  the  district  resulting  in  a  reduction 
of  the  assessments,  charges,  or  payments  against  property  or  because  of  owner- 
ship of  property  in  the  district  outside  Pueblo  Indian  lands." 

I  would  like  to  be  enliuhtened  as  to  what  these  "  CMntributions,  donations,  of 
sums  however'denominated  "  are,  since  this  is  the  first  time  that  I  have  ever 
lieard  of  any.  Does  this  refer  to  any  contributions  by  the  Santa  Fe  Railway  Co. 
or  by  the  city  of  Albuquerque?  If  so.  what  is  the  nature  and  amoinit  of  these 
contributions?  It  is  at  least  important  that  I  should  be  informed  on  this  sub- 
ject. As  the  rei^resentative  of  the  I'ueblo  ludinns.  1  tear  that  they  may  be 
Greek  gifts. 

I  likewise  desire  to  call  your  attention  to  what  occurred  at  the  hearing  before 
you  on  September  19,  1928.  In  the  memorandum  which  I  made  at  the  time  I 
find  the  following : 

"I  specifically  called  the  attention  of  the  Se<Tetary  to  the  fact  that  the  con- 
tract was  defective  in  that  it  did  not  i>rovide  (1.)  that  during  the  construction 
of  the  works  i-eferred  to  in  the  contract  there  should  be  no  interruption  of  the 
water  supply  of  the  several  tribes  of  Pueblo  Indians  needed  for  irrigation  pur- 
lio.ses  during  the  planting  and  growing  .season,  and  (2)  that  when  the  work  of 
construction  is  completed  the  ditches  now  used  by  the  several  tribes  of  Pueblo 
Indians  for  purposes  of  irrigation  shall  be  kei)t  available,  and  if  for  any  rea.<on 
changes  and  alterations  in  Ihe  ditches  existing  uikhi  the  lands  of  the  Indians 
should  become  nece.s.sary  in  order  to  conform  to  the  general  plan  of  irrigation  the 
c()st  of  .such  changes  and  alterations  was  to  be  borne  by  the  conservancy  district. 
^^■hen  I  touchcfl  uiMin  this  subject  Secretary  \\'cst  turned  to  the  counsel  for 
the  district  and  asked  him  whether  these  provisions  should  not  be  inserted.  He 
hemmed  an«l  hawed  for  a  little  while,  but  Mr.  Edwar<ls  intrrrupted  and  said 
that  he  believed  that  the.^^e  provisions  were  reasonable  and  should  be  adde<l. 
Thereuiwn  the  repres<'ntatives  of  the  conservancy  district  agi-eed  that  the  con- 
tract should  be  further  amended  so  as  to  contain  theso  provisions." 


1432    SURN'EY  OF   CONDITIONS   OF    INDIANS   IN    UNITED  STATES 

Notwithstanding  this  fact,  so  far  as  I  can  see,  no  such  provisions  liave  been 
inserted  in  the  contract.  Yet  you  say  that  you  propose  on  December  3  to 
execute  It  in  its  i)resont  form. 

Tills  is  (inly  aiiniher  illustnition  of  a  fact  which  has  been  borne  upon  me, 
that  the  old  Idea  still  prevails  that  Indians  have  no  ri>.'lits  which  white  men 
arc  liound  to  respect.  Tlie  attitude  of  the  Indian  Bureau  in  this  matter  has 
convinced  me  that  what  is  last  tlioutjlit  of  at  any  time  is  the  welfare  of  the 
Indian.  The  recent  report  i)ul)lisliinK  the  results  of  only  a  partial  investigation 
Into  the  condition  of  these  unfortunatte  liunian  l)cings,  who  are  deserving  of 
a  better  late,  dcnionstrate-s  that  there  must  be  a  six-edy  reorganization  of  the 
entire  bureau.  Tlie  story  that  is  told  is  one  that  shocks  the  con.science  of  any 
decent  man.  and  the  time  has  come  when  the  public  must  know  how  wards  of 
the  Natitm  are  being  treated  by  their  supiwsed  guardians.  I  understand  that 
a  congressional  investigation  is  in  progress  and  that  Mr.  Glavis,  who  has  once 
before  had  considerable  cxijerieuce  in  investigating  the  Department  of  the 
Interior  is  the  counsel  to  the  committee.  I  shall  watch  its  proceedings  with 
much  interest. 

I  bad  hoped  that  in  this  matter  the  justice  of  my  contentions  on  behalf  of 
the  Indians  would  be  recognized  and  that  they  would  receive  fair  play,  but 
apparently  this  hope  has  been  in  vain,  and  1  sliall  be  foreed  to  resort  to  the 
courts  and  to  the  forum  of  public  oiiinion  in  order  to  secure  the  most  elementary 
justice  on  liebalf  of  tho>e  who  are  entitled,  more  than  any  other  people  in 
our  great  country,  to  the  most  humane  consideration. 
\ery  truly  yours, 

Louis  Mabshall. 

I  would  like  to  lead  a  letter  which  is  undated,  from  the  Secretary 
of  the  Interior  to  nie.     IKeading:] 

The  SECKtrrAKV  ok  the  I.\tkj{U»k. 

Wiisliimitun. 
Mv.  Louis  Makshall, 

Atlormy,  \cic  York. 

Dear  Mk.  Makshall:  I  have  y(mr  letter  of  November  24.  1!>2n.  In  my 
letter  to  you  under  date  of  N<tveniber  2.*?.   1  said: 

"  I  shall  proceed  to  the  considerati<ni  of  the  contract  and  if  found  satis- 
factory shall  execute  same  without  the  bearing  on  I)eceinl)er  .'i.  lt»28.  and 
without  further  liearings." 

This  language  does  not  mean  and  was  not  intcntled  to  mean  that  on  December 
3  I  shall  execute  a  contract.  I  shall  not  exe<'Ute  any  contract  until  I  shall 
have  fully  investigated  and  informed  myself  on  all  aspects  of  the  (piestions 
involved.  The  bearing  (triginally  fixed  for  Decendier  :i  was  eitnivleil  because 
you  said  you  could  not  be  present  at  tlie  time.  1  want  the  views  of  any 
and  all  interested  in  this  matter  and  shall  be  pleased  to  consider  any  state- 
ment or  presentation  that  comes  to  me  at  any  time  fnmi  any  sourc-e. 

In  your  letter  of  November  KJ.  11)2S.  y(m  refer  to  the  language  apiiearing  in 
the  iiroi)osed  <'OMtract  reading  as  follows: 

"It  is  mutually  understood  and  agreed  that  in  the  event  any  contributions, 
donations,  or  sums,  however  denominated,  otiier  than  amovnils  derived  from 
taxation  by  the  district  or  otlier  tax  agency,  are  receivi-d  by  ilie  district  n-svilt- 
ing  in  tlie  reduction  of  the  assessnienls.  charges,  i>r  payments  ag  linsl  property 
or  because  of  owiiersliiit  of  |iro|>«'rty  ill  the  distriiM  outside  I'neblo  Indian  lauds, 
then  and  in  that  event  said  I'neblo  Imlian  lands  shall  be  creilited  proiKirtion- 
ately  so  as  to  re<luee  any  and  all  paynients  to  be  made,  as  fully  and  as  mm- 
pletely  as  any  property  <»utside  said  Indian  ownership  is  reduced  «)r  benelltwl 
by  sucb  contributions  and  donations." 

Uunior  rea<-hed  the  ileiiartnienl  tliat  the  Santa  Ke  Railroad  ("o.  nrmbt  make 
a  donation  to  the  conservancy  district.  Tliis  language  wa^  inserted  becjiuse 
of  that  iKi.ssiliiliiy.  Do  ycai  llnd  any  obJtH-tion  to  the  inclusion  of  this  language 
in  any  c(aitiactV  You  have  pointed  out  none  in  your  letter  referriiii:  io  this 
language. 

Jm  yi'ur  letter  just    n'<('lved  yctu  write: 

"  I  had  hopj'd  that  in  this  nuitter  the  Justice  of  my  contentions  «»n  Indialf 
of  tile  Indians  would  be  iecognl/,«'d  and  lliat  they  woubl  receive  fair  play, 
but  apparently  this  Iioik*  has  been  in  vain,  and  1  shall  Ih'  fon-ed  to  resort  to  the 
c'<auMs  and   to  the   forum  »»f  public  opinion   in  order   to  .secure  the   most  ele- 
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mentary   justice   on   behiilf  of   those   who   are   entitled,   more   than   any   other 
peoph'  in  our  great  cojintry,  to  the  most  humane  consideration." 

It  seems  fair  that  judfrnient  on  the  contract  sliall  be  witiiheld  until  its  terms 
shall  have  been  determined. 
Sincerely   yours, 

Roy  O.  West,  Srrrctary. 

To  tliat  I  answered  on  November  28,  1928.     [Readino::] 

GUGOENHEIMEB.    r.NTKTlMKYI  H  iV    MaRSHALI.. 

Nt'iv  York  City,  Xovnnber  ^.S,   l'.)2S. 
Hon.  Roy  O.  Wfst. 

Sccrctari/  of  the  Interior.  W(tshin{/toii.  D.  C. 

Dear  Mr.  Secretary  :  I  am  in  receipt  of  your  undated  letter  in  answer  to 
mine  of  the  24th  instant. 

I  note  your  explanation  of  the  paragraph  in  the  proi)ost'd  contract  rclat  ng 
to  "contributions,  donations,  or  siuns,  however  den<iniinatod,  other  than 
amounts  dmived  from  taxation."  Can  you  inform  me  as  to  the  amount  of 
tlio  rumored  donation  that  the  Santa  Fe  Railrcnid  Co.  "might  make"  to  the 
conservancy  district? 

You  ask  me  whether  I  find  any  olijection  to  the  inclusion  in  tlie  contract 
of  the  language  quoted.  Until  I  know  more  al>out  the  facts  I  would  not  he 
able  to  answer  your  question.  Much  dejiends  uiion  what  would  constitute 
the  consideration  for  the  donation.  This  may  sound  paradoxical,  but.  if  the 
Santa  Fe  Railroad  Co.  is  to  be  exempted  from  taxation  because  of  the  gift, 
it  would  be  quite  likely  that  I  would  make  very  strong  ol>jections.  I  as- 
sume that  you  have  heard  no  rumors  as  to  any  other  donations.  I  had  a 
sort  of  an  id(\n  that  the  city  of  Albuquenpie  and  other  communities  might  be 
read.v  to  become  donors  under  like  conditions. 

Your  letter  makes  no  comment  with  regard  to  what  I  have  said  concern- 
ing the  understanding  arrived  at  on  September  19  in  respect  to  the  matters 
which  are  the  subject  of  the  memorandum  included  in  my  letter  and  a?*  to 
■which  no  provision  is  contained  in  the  most  recent  draft  of  the  contract. 

I  also  note  that  you  do  not  propose  to  execute  any  contract  until  .vou  have 
fuU.v  investigated  and  informed  yourself  on  all  asjiects  of  the  questions  in- 
volved. In  this  connection  I  once  more  rejieat  what  I  have  said  in  my  var  ous 
communications — that  it  seems  to  me  to  be  absolutely  impossil)le.  for  you  to 
have  completed  your  investigation  and  to  have  fully  informed  yourself  on  all 
"aspects  of  the  subject  at  least  until  the  report  of  the  appraisers  has  l)een 
made  and  is  available  for  examnation  and  analysis. 

In  conclusion  let  me  say  that  I  .shall  be  very  glad  to  suspend  judgment  on 
the  contract  until  its  terms  have  been  determined,  with  the  understanding,  of 
course,  that  I  am  not  to  be  regarded  as  in  any  way  waiving  the  various  points 
which  I  have  raised  orally  and  in  writ'ng  and  especially  the  proiM)sition  that 
the  execution  of  any  contract  at  this  time  is  premature. 
Cordially  yours. 

LoiLs  Maushau.. 

On  December  11  T  received  a  letter  from  the  Secretary  of  the 
Interior  which  is  as  follows  [readinji :] 

TuE  Secretary  of  the  I.nterior, 

Washi'ti-gtoi.  December  11.  1928. 
Mr.  Louis  Marshall,  Nexc  York. 

Dear  Mr.  Marshall  :  I  acknowledge  receipt  of  your  letter  of  November 
28,  1928.  relative  to  the  propo.sed  agreement  with  the  Middle  Rio  Grande 
conservancy  di.strict  of  New  Mexico. 

You  ask.  "  Can  you  inform  me  as  to  the  amount  of  the  rumored  donation 
that  the  Santa  Fe  Railroad  Co.  'might  make'  to  the  conservancy  district?" 
I  have  no  information  other  than  a  rumor  that  such  a  donation  might  Ix" 
made.  What,  if  any,  foundation  exists  for  the  rumor  I  ilo  not  know.  The 
language  of  the  proposed  agreement  on  this  subject  is  inserted  solely  liecau.se 
this  rumor  reached  the  department.  Herein  I  send  you  a  new  form  of  pro- 
posed agreement  now  under  negotiation,  and  I  shall  l>e  glad  to  have  from  you 
any  comment  you  care  to  make  for  my  information  in  my  consideration  of  It. 
Sincerely  yours, 

Roy  O.  West,  Secretary. 
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I  will  produce  tliat  form  of  contract. 

(The  lorin  of  contract  i-efcrrod  to.  inarkcd  "  Kxliilni  No.  l."»4"'). 
has  hecn  hcretofoi'c  printed  in  the  record.) 

On  Deceniljcr  20,  1928,  I  sent  (he  foUowiny:  telegram  to  the  Secre- 
tary [reading]  : 

TEIXOBAM 

Del-kmbl-r  20.  iy2>>. 
Hun.  KoY  O    West. 

SfTn'tniji  of  the  Intviior.  Wiishiiifiton.  J).  (\: 

Rio  Grande  conservnnc.v  district  contract  I  Imve  just  lK»»>n  iiifittinod  that 
appraiser's  rei>ort  wliich  I  itloaditj  tliat  .vc»u  should  await  heforc  acting  was 
filed  yesterday.  It  contirnis  all  of  my  contentions  and  demonstrates  the  utter 
indefensihility  of  i»ro]iosed  contract  as  to  wliich  you  denied  me  further  hearing. 
Will  you  kindly  compare  last  draft  of  contract  with  lliese  fai-ts  shown  by 
rei)ori  that  .Mliuipiertiue  is  as.sesseil  $S00.0()0  plus  indi\idual  assessments  there 
ef  $1.14U.(XJ0.  the  Santa  Fe  Railroad  $2,tM)0,(X)0,  the  State  of  New  Mexico 
$322,000,  and  four  counties  total  of  $.340,000.  I  assume  that  these  were  the 
donations  of  which  you  had  heard  rumors  but  concerninjc  which  you  could 
give  me  no  information.  The  contract  practically  ignores  this  entire  phase  of 
the  subject  althoujih  these  figures  are  virtually  identical  with  my  estimates. 
Consider  also  this  fact  in  view  of  the  recent  propo.se<i  change  fixing  average 
cost  to  Iiulian  lands  at  )?G7.r»0  per  acre  that  the  average  rural  per  acn-  assess- 
ment throughout  the  district  is  ,$4G.  This  demonstrates  that  Congress  was 
uudoubiedly  misled  when  told  that  the  average  acreage  cost  .$77.  The  Indian 
Bureau  accorded  .scant  C(»n.sideration  to  my  contentions  my  re<iuest  to  defer 
action  until  appraiser's  report  was  submitted  was  rejected  with  impatience  the 
rights  and  interests  of  the  Indians  were  ignored  and  the  final  draft  of  con- 
tract was  even  more  favorable  to  conservancy  district  than  the  district  had 
previously  a.ssented  to, 

I  was  about  to  present  to  you  a  further  criticism  of  most  recent  draft  of 
contract,  but  in  view  of  the.se  overwhelming  facts  I  must  insist  upon  ix>st- 
pouement  of  further  action  by  you  with  regard  to  this  contract  until  I  have 
adequate  opportunity  for  analysis  of  official  rei)ort  for  tJie  preparation  of  a 
brief  and  for  further  nral  aruunient.  It  is  evident  that  what  1  said  to  you  in 
a  recent  letter  that  the  Indian  liureau  must  be  reorganl/.ed  has  been  justified. 
It  would  be  wise  if  its  heads  were  now  to  resign.  It  is  needles.s  for  me  to 
repeat  that  to  approve  a  contract  as  now  drafted  would  Ih'  a  deliberate  sacrifice 
of  the  interests  of  the  Indiiins  of  whom  you  are  trustee. 

Louis  Mabshali^ 

I  received  a  letter  from  the  Secretary  on  tlie  following  day,  De- 
cember 21,  10*28.     [Reading:] 

TiiE  Secretakv  ok  the  I.ntf:rior, 

]Vnsliiii</(ini,  Drcrnibcr  21.   192S. 
Mr.  Louis  Marshall,  New  York  (Jit)/. 

Dkak  .Mr.  Mahshali.  :  1  have  your  telegram  of  December  20,  1928,  relative  to 
the  Middle  Kin  (irande  conservancy  distriet  contract. 

On  September  1!»,  1!)2S,  ynu  appeared  at  my  «iftic«'  and  i>reseiil(>d  in  your  own 
manner,  without  any  limitation  as  to  lime  or  other  restriction,  your  views. 
Every  consideration  was  given  to  yon  at  that  bcnriiitr.  and  your  subs(><iuenl 
letters.  r[)oh  the  coini»leIion  of  your  presentation  on  September  lit,  11>2S.  you 
asked  the  privile^re  of  jtresenting  in  writing  a  statement  end>odying  the  views 
you  presented  orally.     No  such  written  statement  has  been  rei-eiv»'d  from  you. 

In  your  telegram  of  December  20,  1!»2S,  you  ixiinted  out  that  certain  assess- 
ments were  llleil  on  December  11).  in  a  rej>ort  made  by  appraisers  at  .Vlbuciuerqne. 
N.  Mex.  Your  attention  is  directed  to  the  fact  ijiat  this  repctrl,  of  whicli  I 
have  no  Information  except  yotjr  telegram,  can  not  Include  appraisals  or  assess- 
ments of  Pueblo  Indian  lands.  These  lands  have  not  yet  be«'n  assessed  under 
tlie  dir<'ctioii  of  the  Secretary  of  the  Interior.  That  work  will  be  done  in  the 
manner  provided  by  the  <i>nlract,  and  until  these  assessments  shall  have  lMH«n 
made,  manifestly  no  Judgment  can  or  ou;;ht  to  be  formed  at  this  time  as  to 
assi'Ksments  against  the  Indians, 
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The  law  entitled  "An  aict  authoriziiiK  the  Secretary  <»f  the  Interior  to  oxfcute 
an  aereemont  with  the  Middle  Rio  Grande  conservancy  district,  providinji  fnr 
conservation,  irripilion.  draina^'e.  jind  flood  control  for  llic  Pnchlo  Indian 
lands  in  the  Rio  (irande  Valley.  N.  Mex..  and  for  other  pnrposes,"  approved 
March  l.i.  1S)2S,  provides,  anionj,'  otlier  thinjis,  the  construction  cost  of  such 
conservation,  irrij^atioii,  draina^ie,  and  flood-control  woric  apportioned  to  the 
Indian  lands  shall  not  exceed  .$l.r.5t:i,H11  *  *  •  and  in  no  event  shall  the 
average  per  acre  cost  for  the  area  <»f  Indian  lands  lieneflted  excfe4l 
$67.50  *  •  *.  It  should  not  he  assumed  at  this  time  that  the  average  p-r 
acre  cost  will  reach  $67.50,  nor  that  the  total  exjienditure  will  he  $1.5J>;{,:ill. 
All  that  can  he  definitely  stated  at  this  time  is  that  the.«e  figures  can  not  be 
exce<'ded. 

The  contract  as  to  iho  averai:»'  per  acre  cost  is  in  tiie  identical  laiitruage  or 
the  statute  above  (luoted.  and  fnrllitr  provides  "nor  shall  such  cost  l»e  in 
excess  of  the  cost  for  like  work  done  for  the  Ix'iiefit  of  the  district 
lands  *  ♦  *."  It  is  believed  that  the  IcL'islation  and  the  contract  approved 
by  the  Secretary  of  the  Interior  i)ursuant  thereto  contain  ample  checks  and 
balances  to  protect  adequately  the  ri^dits  of  the  Indians  in  every  respect. 

With  n'tereuce  to  that  portion  of  your  telegram  in  which  you  say  that  I 
denied  you  further  hearins-s.  I  call  your  attention  to  my  letter  to  you  under 
date  of  Novend)er  2.H.  1!)2S.  I  can  not  agree  with  you  that  this  letter  c(msti- 
tutes  a  denial  of  the  hearin.i:  in  the  sense  conveyed  by  your  telev'rani.  That 
letter  merely  declined  lo  irive  to  you  an  indefinite  postponement  of  a  hearing 
which  had  already  been  set  for  you.  I  do  not  know  how  I  could  have  been 
more  considerate  of  you  and  your  views  in  this  matter  over  a  period  of  more 
than  three  monlits. 

I  mailed  you.  under  date  of  December  11.  1028.  a  form  of  proposed  agree- 
ment then  under  nesotiation  with  the  Middle  Rio  Grande  Conservancy  District. 
This  contract  was  executed  by  the  Middle  Rio  Grande  Conservancy  District,  at 
Albuquerque,  N.  Mex..  on  December  14.  in2S.  and  by  me  at  Washington.  D.  C 
•on  December  17,  1928. 
Sincerely  yours. 

Roy  O.  We.st,  Sccntitrn. 

I  then  answered  on  December  2-i,  as  follo%vs  [reading]  : 

GCGOENHEIMER.    UXTEBMYHJR  &    MaUSHALL. 

New  York  Cifii.  D('<->nilH'r  .IJ,,  l^?-^- 

Hon.  Roy  O.  West. 

Secretary  of  the  Interior,   Washington.  D.   C 

Deae  Mr.  Seceetauy:  I  am  in  receipt  of  yours  of  (lie  2lst  instant  regarding 
the  proposed  contract  with  the  Middle  Rio  Grande  C^onservancy  District. 

I  note  that  you  say  that  the  contract  was  execut«'d  by  the  district  at 
Albuquerque  on'Decemiter  14.  and  by  you  at  Washington  on  December  17.  192s. 

You  state  that  a  form  of  the  proposed  agreement  under  ui'gntiation  was 
mailed  to  me  under  date  of  December  11.  192S.  In  view  of  the  fact  that  ir  did 
not  come  to  mv  attentiou  before  December  1?.,  102S.  and  I  am.  as  you  know,  ex- 
tremely busy  "in  mv  professional  and  other  work,  and  I  liad  indicated  m  the 
past  a*  great  anxietv  that  the  contract  should  not  be  executed  until  suflicient 
<lata  had  been  gathered  to  enable  me  to  make  suggestions  regarding  it  in  the 
light  of  those  facts,  its  execution  by  you  on  December  17.  ll)2s.  wa^  i  xtreniely 

precipitate.  ....  .    ,   ,      ^i 

I  am  not  surprised  at  the  speed  with  winch  it  wji«;  executed  by  the  con- 
#!ervancy  district,  but  I  am  astounded  that  under  the  circumstances  you  were 
willing 'to  aflix  vour  signature  to  it  when  and  as  you  did.  On  behalf  of  the 
Pueblo  Indians,  as  well  as  personally,  I  protest  ag.-iinst  your  action,  and  I  now 
give  vou  notice  that  in  response  to  an  invitation  which  I  have  ri'ceived  from 
the  special  committee  ..f  the  Senate  which  is  making  an  investigation  into 
Indian  affairs,  I  shall  ). resent  all  <if  the  facts  pertaining  to  the  neg«^tiation  and 
exet'Ution  of  this  contract  to  the  committee  at  an  early  day. 

You  seem  to  ignore  entirelv  the  sigiuflcance  of  the  provisions  of  the  statute  ot 
New  Mexico  relating  to  the  conservancy  district,  which  refpiired  a  n-port 
from  the  appraisers  appointed  by  the  court  before  anything  c(.uld  be  done  with 
respect  to  the  carrying  out  of  the  project.  You  seem  to  forget  that  the  con- 
servancy district  was  created  for  the  puritose  of  providing  for  flood  control, 
irrigation,  and  other  kindred  purposes,  as  \\   sanitary  nndertaking.     V'  ii  al«o 
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seem  to  be  oblivious  of  the  fact  that  the  lands  of  the  Pin-blo  Indians,  whom 
I  rejiresent.  constituted  a  part  of  this  entire  project  and  were  not  the  subject 
of  an  indeprndcnt  itri"(cdin>r,  and  consiMinetitly  that  the  amount  jiayalile  by 
till'  Indian  lands  for  the  Iwiittits  accruing  to  them  could  not  be  ascertained 
until  it  was  known  how  much  was  to  be  assessed  for  the  benelits  resultlnR 
from  flood  control  ajjainst  those  to  whom  it  was  of  special  advantage,  as,  f«»r 
example,  the  Santa  Fe  Railroad,  the  city  of  Alhuquer«|ue  and  other  citi<*K 
along  the  river,  the  State  of  New  Mexico,  and  the  several  counties. 

liKhr  the  contra<-t  which  .von  have  execuied  then-  are  re<itals  indicat  intr  ihat 
for  the  purjxjse  <tf  Ihwid  cdntrol  and  the  like,  exclusive  (►f  irriKati<»n,  the  amount 
cahulatcd  as  chartreable  to  these  respertive  interests  was  less  than  .<r>(H).<M»0. 
Tile  r('i»oit  to  which  1  culled  atte^iiion  in  my  leleKram  of  l>eifinltcr  20.  V.KIS. 
sliows  that  the  appraisers  as.ses.sed  ajiainst  the.se  interests  for  benelits  <ler.ved 
fj'om  flood  control  and  other  i»urposes,  otlicr  than  irri;:ation.  a i (proximately 
.'jin.tNKt.nGO.  And  yet  you  seem  to  think  that  these  appraisals  have  nothiuR  to 
do  with  the  amount  payable  by  the  Pueblo  Indian  lan«ls. 

The  entire  project  is  suinxjsed  to  cost  about  !!;il.l(H>.(KK(.  In  order  to  arrive  at 
the  amount  asst^sable  because  of  irriuation  thi>re  should  be  dedu<-t'^»l  from  the 
.i^n.lCKt.txK)  the  sum  of  .SG.dOtMNM)  or  tbereabout.s.  which  would  leave  the  sum  of 
.v(i.(K)(l,0<Ml.  routrhly  siHakin^.  to  be  paid  for  irri;;alion  puri>os -s  And  yet  you 
say  that  the  Indians  are  n(jt  concerned  in  the  result  of  this  apjtraisal  simply 
btnausc  the  lands  have  not  been  asse.-sed  uinler  the  direction  ol  the  Secretary 
of  the  InuTior.  In  other  words,  aithoutrb  lluy  have  not  bi^^n  ass(»sse<l  by  your 
department,  you  close  your  eyes  to  what  has  b«  en  done  b.\  the  ollicial  appraisers 
appointed  by  the  courts  of  New  Mexico. 

You  lik«'wi.se  throw  out  of  consideration  the  fact  that  these  same  appraisers 
assessed  the  benefits  accruinj;  to  rural  lands,  as  distinguished  frcan  url)an  lands, 
at  $46  per  acre,  and  yet  you  have  now  sijintnl  a  <-ontract  which  would  jtractically 
imi)ose  u|ion  the  lands Md"  the  Pueblo  Indians  an  average  as.<essment  of  ."^GTSO 
l>er  acre.  We  (-hail  hav;  ro  tiiid  <.uf  whether  Conuress  and  the  courts  will  iKM-niit 
this  kind  of  administration  ol'  the  I'ueblo  Indian  lands. 

I  wis])  further  to  ;rive  notic»>  that  on  behalf  of  my  clients  I  obj«'et  to  the 
present  payu/ent  to  the  conservancy  distiict  of  a  sinirle  dollar  of  the  money  t»i 
the  payment  of  which  .vou  are  .seeking  to  bind  the  (iovernment  and.  indirectly, 
the  Indians,  until  this  matter  Ims  been  further  considered  by  Congress  or  by  the 
courts.  I  know  how  anxious  the  conservancy  district  is  t<i  get  into  pos.session 
of  this  money.  I  also  surmi.se  from  what  was  stated  by  the  representatives  of 
the  conservancy  district,  that  this  whole  wta-k  has  Immmi  iiractically  flnaiuiMl  up 
to  the  present  time  by  moneys  appropriated  by  Congress  and  ultlniati'ly  jia.vable 
by  the  Indians,  and  thai  the  money  appropiiated  under  the  a<  t  of  March  18. 
lf>2S.  is  intended  by  the  conservancy  district  to  be  used  for  the  puri»os(>  of  pro- 
ceeding with  the  project  in  advance  of  the  payment  by  the  district  itself  of  any 
money  whatsoever  toward  this  .$11.0(H»,(KK»  project. 

To  me  this  whole  situation  is  tragi'-ally  deidirable  be<'anse  it  is  symptomatic 
of  the  disgraceful  manner  in  which  the  Indians  have  Iusmi  aial  are  lH»ing 
exploited. 

Yours  truly, 

Loris  Maksii  \i  i.. 

I  tliiiik  that  is  tlie  last  letter.  In  this  coiineotion.  iefenin;i  to  what 
was  said  by  the  .secretary  in  his  letter  of  Deceniher  21,  IV'2^,  in  Avhich 
he  annotinced  to  me  that  the  contract  liad  been  sijnied,  I  call  attention 
to  the  i-e])ort  of  the  secretary  to  (\)no;ress,  which  T  have  before  me,  to 
pa^e  20  of  that  report,  where  he  says  as  follows  [readin;^|  : 

In  early  <)ct(»ber  the  Secretary  of  the  Interior  visllinl  New  Mexico  and  during 
two  days  jtei'sftnally  insjiected  on  fo<»t  and  by  autimiobile  id>oUl  KHt  miles  of  the 
proposwl  district.  lie  met  with  the  eleclecl  governors  and  Indian  councils  of 
four  of  the  six  Indian  jaieblos  alTected  by  the  proposed  develo|naent.  As  many 
as  2.')  Indians  attended  sonic  of  those  sessions.  At  all  the  conferences  the  pn>- 
j»os<'d  development  was  discussed.  At  Albu(iuer(jue  hearings  were  given  to  thosi' 
favoring  and  to  those  opjHising  Ihi-  plans  of  the  district.  Accomi'anying  the 
S<HTetary  were  three  engineers,  representing  the  Deparlnu'nl  of  the  interior. 
Two  of  them  have  been  in  Ni'W  Mexico  >^i  inlying  the  proixised  dcvi'h'pmenl  along 
the  Hio  Crande  Further  action  on  the  agreeiin-nt  has  beiii  wllliheld  ]>endlng 
receipt  of  their  report  as  to  prosjHMtive  benelits  to  be  derivi'd  by  lln'  Indians, 
and  the  share  of  the  cost  which  ^ho||ld  be  paid  by  llieir  lands. 
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I  do  not  find  that  there  has  been  a  icport  such  as  is  mentioned 
lliere  as  to  orospective  benefits  to  be  (lei-i\ed  by  the  Indians. 

Mr.  EnwAKDs.  The  report  has  been  made. 

Mr.  Marshall.  I  have  never  seen  it. 

Mr.  Edwakds.  Tliat  report  has  been  made. 

Mr.  Marshall.  Wliat  was  the  (hite  of  that  report,  iSIr.  Ed\var<ls. 

Mr.  EnwARDs.  I  will  ask  Mr.  Keed,  What  was  th(>  date  of  it  ^ 

Ml-.  Kked.  October  18,  1928. 

Mr.  Marshall.  May  I  sec  that  report  ? 

Tlie  CHAiKAtAx.  Have  you  a  copy  of  the  re|)ort  herc^ 

Mr.  P^nwARDs.  We  can  ^et  it.  It  appears  in  the  rei)ort.  We  will 
be  <rlad  to  furnish  a  copy  of  it  to  the  committee. 

Mr.  Marshall.  I  would  have  been  j>lad  to  get  a  copy  in  this 
correspondence  if  I  had  known  these  facts,  because  I  was  retiuestiuf;: 
all  the  time  that  no  action  should  be  taken  until  I  heard  what  the 
ro)K)rt  was  to  be. 

Mr.  Edwards.  That  is  under  the  enoineerinrr  department,  you 
understand. 

Mr.  Marshall.  I  understand  it  is  under  the  engineering;  depart- 
ment. I  do  not  waive  for  a  moment  the  proposition  that  what 
appraisals  were  made  by  the  appraisers  of  the  conservancy  district 
under  the  terms  of  the  statute  with  regard  to  this  unitarian  enter- 
prise, are  of  the  utmost  importance,  because  you  can  not  begin  to 
ascertain  how  much  the  Indians  are  to  pay  until  you  Hist  know 
what  is  to  be  paid  by  the  railroad,  how  much  by  the  ui'ban  com- 
munities, how  much  by  the  State  of  Xow  Mexico,  and  by  the  white 
peoi)le  and  by  the  other  interests,  and  the  idea  of  having  a  separate 
ap'jraisal  of  the  Indians  and  disregarding  all  these  other  matters 
.seems  to  me  to  be  so  utterly  absurd  that  no  person  with  experience 
would  present  any  such  proposition.  And  I  also  call  attention  to 
the  fact  that  in  this  letter  of  the  Secretary,  which  is  of  December 
1.  1928,  he  makes  no  suggestion  that  there  has  been  any  examination 
of  this  subject  by  his  engineers,  not  a  word  of  it,  or  any  report  by 
the  engineers  as  to  wliat  the  benefits  Avere  of  the  Indians:  and 
therefore  this  suggestion  en-  the  fact  that  the  engineers  of  the  depart- 
ment made  some  report  seems  to  be  rather  late  in  the  day.  And  even 
if  it  is  not  a  fact,  that  it  is  utterly  immaterial,  in  view  of  the  circum- 
stances which  have  been  brought  out  in  this  correspondence,  and 
which  would  naturally  have  occurred  to  the  Secretary  if  he  took 
any  stock  in  those  reports,  which  he  would  naturally  have  called 
to  my  attention.  Therefore,  acting  in  tliis  ^^i^y.  in  view  of  the  fact 
that  there  was  an  active  correspondence,  signing  this  contiact  upon 
the  17th  day  of  December  which  was  just  two  days  before  the  repoit 
of  the  appraisers  was  filed  in  the  Stat(>  of  Xew  ^[exico.  seems  to  be 
a  most  extraordinary  condition. 

Mr.  Glavis.  On  the  basis  of  the  appraisers'  report,  Mr.  ^Iar>Ii;dl. 
how  much  would  the  Indians  have  to  pay? 

Mr.  Marshall.  Let  me  just  answer  that  in  this  way:  I  have  iicrc 
a  certified  copy  of  a  statement  prepared  bv  C.  A.  Anderson,  ai)jiraisal 
engineer,  from  the  appraisal  record  as  filed  in  New  Mexico  in  the 
proj)er  office  on  the  19th  of  December,  1928,  two  days  after  the  sig- 
nature of  this  contract  by  the  Secretary  of  the  Interior.  That 
assessment  was  very  elaborate.     It  took  a  long  time  to  prepare — I 
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should  say  upward  vi  a  yvav.  li  tovcrs  about  1,800  pages.  It 
appraises  alxMit  25.000  pieces  of  land. 

The  appraisal  wa^  wvy  carel'iilly  made.  It  does  not  appraise  tin* 
Indian  lands,  but  it  does  appraise  the  land  owned  by  fanners,  or 
those  \\ho  used  the  property  for  agi'icultural  purposes. 

There  are  eight  ditFerent  classes  of  j)roperties  which  are  covered. 
This  statement  of  the  classes  of  properties  covered  and  the  figures 
of  the  assessment  are  as  follows  [reading] : 

Exhibit  157 

estimated  a88e.ssment8 

[Prepared  by  C.  A.  Amlerson,  mipraisal  mpineer,  from  appraisiJ:  record,  as  flkd] 

Agricultural    properties $4,  r>4't,  000.00 

Municipality    of    Albuquerque 840,1X1.60 

Individual  properties,  Albuquerque 1,240,000.00 

Other  towns  aud  iudividual  pruinrties  therein : 

Socorro $13,  a'iT.  20 

Los  Luna.s 3,  «J60.  00 

Belen 35,  283.  60 

Individual  properties   therein 141,718.00 

193,  998.  SO 

Countie.s : 

Bernalillo 164,  084.  80 

Sandoval 24,  5:W.  80 

Valencia 98,  555.  60 

Socorro 57,  330,  40 

344,515.60 

State  of  New  Mexico 322,630.00 

Santa  Fe 1,  915,  320.  00 

Other  utilities : 

Albuquerque  Gas  &  Electric  Co 215,020.28 

American  Telephone  &  Telegraph  Co 8,  569.  44 

Mountain  States  Telephone  &  Telegraph  Co 39,556.00 

New  Mexico  Midland  Ky.  Co 985.60 

New  Mexico  Power  Co 12,695.76 

Postal  Telegraph  Co 8,676.36 

Santa  Fe  Northwestern  Ry 1,848.00 

Socorro  Light  &  Power  Co 4,  843.  OS 

Western  Union  Telegraph  Co 14.823.16 

305,  017. 68 

9,  712,  663.  68 
State  of  New  Mexico, 

Voiinty  of  BcrnaliUo,  «s: 

On  tills  4th  day  of  January,  1929,  before  uie  jK-rsiinMlly  appcnred  iMulley 
Cornel!,  who,  being  first  duly  sworn,  stales:  That  he  has  personally  examined 
the  aj)i)raisal  report  of  the  board  of  apjiraisers  of  the  Middle  lilo  (Jraude 
conservancy  district  now  on  lil(>  in  llic  ollice  of  the  clerk  of  the  District  Court 
of  lieriialillo  County,  State  of  New  Mexi<(),  and  that  the  foregoiiiir  summary 
is  a  true  jitnl  <'orre<t  slMtfinciit  of  lh(>  assessments  indiciitfd  tlierelii  Jis  the 
same  ni)jt(!ar  upon  s:ii(l  niipr:iis.Ml  report,  except  as  to  iteniN  1,  .*{,  and  the 
individual  properties  lliereiii  umler  item  4,  which  ligur«'s  «lo  not  apiiear  ujion 
the  face  of  the  rolls  but  arc  totals  of  a  large  number  of  items  therein,  and  I 
certify  that  these  Hgtires  have?  been  supplied  to  me  by  C.  A.  -\nder.son,  appral.sal  . 
engineer  for  the  siiid  district. 

Dudley  Cobnici.i.. 

Sub.scrlbed  and  sworn  to  before  me  this  4th  day  of  .Tanunry,  1929. 

Ihbal.  I  Ida  v..  Henson,  Xulaitf  Public. 

My  commlHBlou  expires  April  3,  1929. 
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Now,  it  is  most  extiaoidinary  that  the  figures  which  are  hero 
shown  are  practically  the  same  as  I  presented  in  my  ariijument  of  the 
14th  and  15th  of  May  as  bein^yj  what  I  considered  to  be  the  taxation 
upon  the  nonajrricultnral  lands,  or  the  assessment  upon  the  non- 
agricultural  lands. 

Mr.  Glavis.  Under  that  assessment,  how  much  would  the  white 
farmers  have  to  pay  ? 

Mr.  Marshall.  The  whites  would  have  to  pay  $4,545,000. 

Mr.  Glavis.  How  much  per  acre? 

Mr.  Marshall.  I  will  give  you  how  that  works  out.  I  have  al- 
ready stated  that  the  total  white-owned  agricultural  acreage  is  100,- 
533  acres.    The  total  assessment  of  $4,545,000. 

Of  this  sum  10  per  cent  must  be  segregated  for  the  protection  of 
the  district  bonds,  and  is  not  a  constructive  fund  assessment.  That:  is 
required  by  the  express  terms  of  section  505  of  the  New  Mexico 
conservation  act.  chapter  45,  of  the  laws  of  1927.  With  that  the 
Indians  have  nothing  to  do.  This  will  all  rest  upon  the  whites, 
under  the  terms  of  the  statute. 

The  balance  which  is  available  for  construction,  including  the  pay- 
ment of  deferred  interests,  would,  therefore,  be  $3,990,500;  and  that 
figure  contains  a  factor  of  5.7  per  cent  for  meeting  deferred  interest 
on  the  bonds,  which  would  be  issued  by  the  district. 

Mr.  Glavis.  Of  course,  the  Indians  tlo  not  have  to  pay  that. 

Mr.  Marshall.  The  Indians  have  nothing  to  do  with  that.  This, 
therefore,  leaves  the  total  sum  available  for  construction,  including 
the  construction  contingency  fund,  of  $3,763,042. 

That  sum,  which  represents  white-owned  acreage  assessment, 
would  show  an  average  assessment  of  $36.75  per  acre  for  the  whites." 

The  Chairman.  That  is  under  this  contract  that  has  been*  ap- 
proved ? 

Mr.  Marshall.  No;  this  assessment,  of  course,  would  control  so 
far  as  the  white-owned  property  is  concerned,  whereas  under  this 
contract  which  has  been  approved  an  average  of  $67.50  is  the  aniount 
which  is  contemplated  as  being  assessable  imder  the  terms  of  the 
contract  for  the  Indian-owned  property,  or  practically  twice  as  much 
as  now. 

That  is  not  all.  The  Indian  acreage  total  is  23.607  acres.  The, 
total  sum  contemplated  to  be  charged  against  the  Indians  is  $1,693,495 
that  is  mentioned  in  the  contract,  plus  the  $50,000  which  has  already 
been  advanced  by  the  Government  for  this  lateral  drainage  of  which ^ 
the  whole  district  will  have  the  benefit,  amounting  to  $50,000,  and 
the  $50,000  of  reconnai.<sance  expenses  which  were  advanced  by  our 
Government  and  which  are  chargeable  to  the  Indians  in  coimection 
with  this  work.  That  wouhl  therefore  really  nuike  the  amount 
chargeable  to  the  Indians  under  the  terms  of  the  C(mtract,  $71.72  as 
against  $36.75,  the  amount  chargeable  against  the  whites,  excluding, 
of  course,  these  special  charges  which  I  have  referred  to,  10  per  cent 
for  protection  of  the  district  bonds,  and  5.7  per  cent  for  meeting 
deferred  interest,  with  which  the  Indians  have  nothing  to  do. 

Senator  Pink.  I  have  heard  $46  mentioned  as  the  price.  Are  you 
mistaken  in  either  case? 
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Mr.  Maiwhall.  Tlie  $40  woukl  be  the  amount 

Senator  Pine.  Instead  of  $30? 

Mr.  Marshall.  No;  $40  would  be  the  amount  lluy  woiild  ha\i'  to 
pay  if  you  include  that  10  per  cent  Avhich  must  l)e  se^i'ejrated  for 
meetin*;  the  bonds  and  the  5.7  per  cent. 

Senator  Pine.  I  see. 

Mr.  Marshall.  Addinjr  those  fi<riires.  it  wouhl  be  $4(i.  Exchiding 
those  iijrures,  it  woukl  be  $30.7.").  The  Indians  liavin«;  nothing  to  do 
with  any  of  tho.se  charges,  wlien  you  compare  the  charire  as  made 
upon  the  white  farmers  as  distinguished  from  Indian  farmers,  you 
have  got  to  meet  that  on  an  equal  basis,  and  tlierefore  $30.75  would 
be  properly  included  as  being  the  basis  of  benefits  for  the  whites, 
whereas  under  the  terms  of  the  contract  the  basis  against  the  Indians 
is  $71.72. 

Mr.  Edwards.  Of  course,  you  understand  that  the  department  does 
not  concede  that  that  is  the  meaning  of  the  contract. 

Mr.  Marshall.  I  do  not  know  what  the  department  wislu's  to  be 
understood  as  the  meaning  of  the  contract.  Ordinarily  a  contract 
should  be  so  clear  that  intelligent  men  could  have  no  difliculty  in 
agreeing  upon  what  it  means,  liut  this  contract  is  deliberately  so 
l)hrased  as  to  throw  everybody  off  the  scent.  We  ilo  not  know  just 
what  you  have  in  your  mind,  but  contracts  are  not  to  be  inteipreti'd 
b}^  what  Mr.  A.  Mr.  B,  or  Mr.  C  carries  in  his  head  or  has  at  the 
back  of  his  mind.  The  language  of  the  contract  is  to  be  inter j)reted 
in  accordance  with  the  meaning  of  the  language  which  is  used,  and 
I  defy  anybody  to  read  that  contract  without  immediately  getting  a 
headache,  if  he  is  called  upon  to  extract  from  it  an  intelligible  idea. 
I  do  not  know  whether  you  drew  it  or  not,  but  whoevei-  drew  it  cer- 
tainly was  a  master  in  concealment  of  his  ideas. 

The  contract  as  signed  by  the  Secretary  of  the  Inteiior  also  ignores 
a  very  important  fact.  All  the  way  tlirougli.  from  the  beginning 
down  to  the  contract  as  signed,  the  draftsman  of  that  contract  was 
discussing  the  total  cost  of  $ll,S28,4ii4;  but  I  call  your  attention,  gen- 
tlemen, to  the  fact  that  in  July  or  August,  102.S.  the  Conservancy 
Court  of  New  Mexico  changed  the  plan  by  excluding  the  10.000 
acres  or  thereabouts  which  were  included  in  the  original  plan,  which 
are  located  in  the  southerly  eiul  of  the  conservancy  district.  The 
fact  of  that  change  seems  to  liave  escaped  the  draftsman  of  this  con- 
tract. It  seems  to  have  escaped  the  Secretary  of  the  Intc  rior  when 
he  signed  this  contract  on  the  I7th  of  December.  ll»"Js.  two  days  be- 
fore the  appraisement  was  filed. 

The  result  of  the  decision  and  the  action  of  the  con.servancy  court, 
which  was  acquiesced  in  and  was  not  the  subject  of  anv  api)eal  and 
therefore  is  conclusive  as  to  what  the  limits  of  the  district  are  to  be, 
has  reduced  the  total  cost  of  the  district  from  $11.S28,424  to 
$10,337,000.  a  gross  saving  of  $1.41)1.000.  The  iiet  siiviug  ell'ecled, 
according  to  the  rej)Oi-l  of  the  conservancy  district  to  the  court,  was 
$533,134.  All  of  this  ajjpears  in  the  report  of  the  district  of  July 
M,  1J)28,  and  I  present  that  report  which  makes  that^  statenient. 

(The  report  referred  to  was  marked  "  Exhibit  No.  15().'*  and  is 
here  i)rinted  in  the  recoid  in  full  as  follows:) 
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Exhibit  No.  l."»(i 

REPOKT  OF  MIDDLE  BIO  GRANDE  CONSERVANCY  DISTRICT,  ACCOM I'ANYI .NT,  I»»7riTION  BY 
DI8TBIC"r  TO  THE  CONSERVANCY  COURT  FOR  A  CIIANtJB  OF  OFFICIAL  PLAN — THE 
COURT  GRANTED  THE  PETITION  AND  ON  AlGl'ST  15  THE  CHANGE  OF  OFtlCIAL 
PLu\N   BECAME   EFFECTIVE 

Alblquebqie,  N.  Mex.,  ./«///  JJ,  Ji>.;!i. 
The  honorahle  Hoard  of  Commisitioners,  Middle  Rio  Grande  Conservancy  Dig- 
Met,  AlbidiKmnic,  \.  M<'.r. 

Gentlemen  :  I  linvt'  tho  lioiior  of  transiuitting  horowith  a  report  suhmittiiiR 
a  proposed  mudilication  of  tho  plan  for  flood  control,  drainajjje,  and  irrigation 
of  the  Middle  Rio  (Jraude  coiiservaire-y  project,  eliininatiiifi  improvements  from 
the  Bosque  del  Apache,  Val  Vi-rde.  and  San  Mareial  areas.  The  re|M)rt  is  ac- 
companied hy   two  exliibits  marked   "  Exliibit   M  la  "  and   "  Exliiliit    P-Ha."' 

This  report   has  lH>en  prepared  in   accordance  with   a   resolution  passed  by 
your  board  on  July  0.  lJ»2s.     It  contains  cost  estimates  and  indiciites  the  revi- 
sions in  the  previnus  report,  which  will  be  necessary  in  case  the  plan  is  modi- 
lied,  as  herein  outlined. 
Respectfully. 

J.  L.  BuRKHOLDBB,  Chief  Engineer. 

INTRODUCTION 

The  rejtoit  of  the  chief  «'ni,'ineer  of  the  Middle  Rio  Grande  Conservancy  Dis- 
trict, submitting  a  plan  for  flood  control,  drainage,  and  irrigation  of  the  Middle 
Rio  Grande  con.servaucy  project,  was  filed  with  the  secretary  of  the  district  on 
May  3.  1928.  The  plan,  as  submitted,  includes  improvements  for  an  area  of 
133,U00  acres  within  the  district  for  an  area  extending  aloiiir  the  Rio  Grande 
from  White  Rock  Canyon  on  the  north,  to  the  head  of  Eleph.int  I'uttt'  Reservoir, 
below  San  Marcial.  N.  Mex..  on  the  s.iuth. 

The  board  of  commissioners  adopted  this  i)lau  on  June  12.  1028.  after  holding 
a  legally  advertised  he.iring  thcrenn.  Only  nne  exception  to  the  plan  as  adopted, 
that  of  J.  Fred  Schoeilkopf.  was  taken  before  the  board.  Two  additional  pro- 
tests to  the  plan  have  been  filed  with  the  clerk  of  the  second  judicial  district. 

Protests  to  the  plan  have  been  filed  by  J.  Fred  Schoeilkopf  of  Dallas,  Tex.,  in 
behalf  of  8,300  acres  of  land  located  in  the  lower  end  of  the  Socorro  division  of 
the  project,  on  the  lands  of  the  Bosque  del  Apache  grant,  and  by  2(5  property 
owners  residing  in  the  Val  Verde-La  Mesa  area  situated  in  the  extreme  southern 
end  of  the  Socorro  division.  Also,  certain  petitions  have  been  filed  in  the  court 
requesting  consideration  for  a  modification  of  the  plan  to  include  the  deepening 
of  the  channel  of  the  Rio  Grande. 

The  two  iH'otests  first  mentioned  recpiest  the  elimination  of  areas  from  the 
district,  or  an  elimination  of  the  contemplated  improvements  on  the  land  of  the 
protestants.  Due  to  the  fact  that  these  area>  are  in  the  extreme  southern  por- 
tion of  the  district,  sucii  au  elimination  is  possible  without  disturbing,  to  any 
great  extent,  the  improvements  contemplated  for  other  areas  with  n  the  district. 

The  board  of  commi.ssioners  of  the  district  directed  the  chief  engineer,  by  reso- 
lution of  the  board  dated  July  0.  1U2S.  to  jirepare  a  com))lete  report  on  the 
l)ossibility  of  eliminating  improvements  from  the  lands  of  the  two  protestants 
first  above  mentioned.  This  report  will  not  consider  the  proiM)sed  deepening  of 
the  channel  of  the  Rio  Grande,  but  will  be  confined  entirely  to  the  effect  on  the 
district  of  el  minating  improvements  in  so  f.ir  as  jiossible  from  all  lands  south 
of  the  north  line  of  the  Bo.sque  del  Apache  Land  Grant. 

DESCRIPTION  OF  AREAS  AFFECTED  HY  PROPOSED  MODIFICATION 

The  area  from  which  improvements  are  proiiosed  to  be  eliminated  is  situated 
entirely  in  Socorro  County  and  covers  the  extreme  south  end  of  the  project  as 
originally  planned.  It  lies  on  both  sides  of  the  Rio  Grande  and  extends  south- 
erly from  the  north  line  of  llu>  Bosque  del  Apache  grant  in  st'i-s.  Ki,  17,  and 
18.  T.  0  N.,  R.  1  E..  New  Mexico  principal  meridian,  to  the  south  boundary  line 
of  the  Middle  Rio  (Jrande  con.scrvancy  district  just  below  San  Marcial,  a  dis- 
tance along  the  river  of  about  10. "»  miles.  Through  this  area  the  valb-y  varies 
in  width  from  I14  to  2ij  miles. 
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All  lands  involved  lit-  witliiii  two  l!ir«e  land  grants,  the  Bosque  del  Apaehe 
Krani  and  tiie  Pedro  Arniendaris  urant  No.  .*{.'{.  Tln'  fiilire  area  is  traversed  on 
the  west  side  by  the  Atchison,  Topeka  &  Santa  Fi*  Railway  from  about  THO  feet 
north  (if  mile  post  J)91  to  about  l.r>4)0  feet  soutli  t»f  mile  i»ost  100(5.  approxi- 
mately ir».4  miles. 

The  meanilerinjrs  of  the  river  from  hll  to  hill  divide  the  area  generally  into 
four  nalural  bodies  of  land,  two  on  eaili  side  of  the  river.  Those  on  the  north 
contain  land  in  the  Bosque  del  Apache  jrrant  known  as  the  Klmendorf  tract, 
and  also  a  few  private  claims  adjacent  to  the  south  Itoundary  of  the  grant  on 
(he  east  side  of  the  river.  At  the  south  end  are  the  an-as  or  districts  of  San 
Marcial  and  Val  Verde-La  Mesa,  the  fornuT  being  west  of  the  river  and  the 
latter  on  the  east  side  tliereof. 

rractically  the  entire  area  is  uniinproytHl.  Th*'  only  atnimltural  land  is 
loi-ated  in  the  Val  Verd»-La  Mesa  area,  which  is  s«Mved  by  the  sinjrlc  irripitlon 
ditch  of  the  entire  area.  This  ditch,  the  Val  Verde,  takes  out  from  the  river 
in  se<-tion  18,  T.  0  N.,  K.  1  E.,  and  irrigates  approximately  1,1(K)  acres.  The 
town  of  San  Marcial  oi-cupies  about  50  acres  in  the  .south  part  of  the  San 
Marcial  area.  The  balance  of  the  area  is  occupied  mainly  by  salt  grass  and 
Ixtsque  and  its  use  is  linuted  to  cattle  ja'azin^r. 

Till-  entire  area,  ex<-lusive  of  the  river  be<l,  roads.  ))res<'iit  ditches,  and  rail- 
road ri^ht  of  way,  contains  14,479  acres  within  the  limits  of  the  valley  floor  and 
within  the  limits  of  the  proix»sed  improvement.  This  land  is  classified  ais 
follows : 

Irrifrated  : 

Orchard  and  garden 1 75 

Alfalfa  and  grain 1.087 


Total  irrigated -     1.112 


NoniiTigated : 

Salt  grass 4.  245 

Bo.sciue 7,  723 

Swamp 137 

River  wash 'M) 

Sand  dunes 258 

Mesa  and  upland 2(Ki 

Fallow . r.fX! 

Home  sites ll!t 

Town  of  San  Marcial 50 

Total  noniiTigated 13.  .3(17 


Irrigated 1, 112 

Non  irrigated--^  1.3.,367 


Total   acres 14.  479 

The  original  plan  affected  this  acreage  in  the  following  manner: 

Acres 

Lands  benefited .  11,  7J>5 

Lands  taken  by  district  for  rights  of  way  and  floodway 1,015) 

Lands  not  afl'ccted  by  plan 1,005 


Total 14.479 

-Vpproximiitely  .'•24  separate  i)arcels  of  land  are  included  in  tlie  t'litire  area. 
They  include  4!»r>  small  tracts  distribute<l  about  evenly  between  small  agricul- 
tural ho|(lin;;s  in  the  Val  Verde-La  Mesa  area  and  home  sites  and  platt«^I  lots 
in  tlie  ti>wii  of  San  Marcial.  The  remainin;^  21)  tra«-ts  are  owne<l  by  (wo  separate 
owners,  who  hold  the  majority  of  (be  acreage  involved  in  (he  area  propositi  to 
be  elimiriate<l.  The  amount  and  percentage  of  tho  area  held  by  the  several 
<(\viier<  are  a«  follows  : 
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Total  lands  In  area 

Lands  benefited 

Acres 

Per  cent 

Acres 

Per  cent ; 

J   Fred  Schoellkopf  et  nl                                

0,413 
2,201 
2,775 

65.0 
15.8 
19.2 

8,300 

014 

2,581 

70.4 

Victoria  Lsnd  &  Cattle  Co        '. 

7.8 

21.8 

Total      .           .           

14, 479 

100.0 

11,706 

100.0 

THE    SAN    MARCIAL    SITUATION 

At  San  Mairial.  N.  Mex..  river  conditions  have  become  almost  intolenihie  clue 
to  the  siltiiiK  of  the  river  channel.  To  remedy  or  ameliorate  this  condition  the 
district  engincH?rs  have  made  various  studies  and  have  prepared  a  plan  for 
improvements.  (See  Vol.  I.  Report  of  the  Chief  Enjiineer,  pp.  8t>-!Ji).)  The 
degree  of  success  of  this  plan  depends  upon  the  results  obtained  with  silt  control 
on  tributary  streams,  notably  the  Rio  Puerco.     (See  Exhibit  R-1,  pp.  KUVKJti. ) 

The  Santa  Fe  Railway,  with  its  division  terminal  facilities  at  San  Marcial. 
would  be  one  of  the  chief  beneficiaries  of  the  improvement  at  tiiis  jjoint.  How- 
ever, there  has  recently  been  a  material  reduction  in  the  railrt)ads  forces  at 
San  Marcial  and  it  seems  probable  that  the  railway  may  contemplate  a  partial 
abandonment  of  its  terminals  there.  No  definite  commitment  on  this  matter 
has  been  made  by  the  railway  so  far  as  is  known.  The  attitude  of  the  railway 
company  has  a  material  bearing  on  the  problem  of  the  proposed  modification 
of  the  plan  because  if  San  Marcial  is  to  become  of  less  imiK)rtance  as  a  terminal 
the  railway  company's  benefits  under  the  original  plan  will  be  decreased.  The 
company  has  been  advised  of  the  proposed  elimination  of  improvements  as 
outlined  herein  and  it  has  not  objected  to  the  change  in  plans. 

THE    MODIFIED    PLAN 

Studies  have  been  made  of  the  effect  of  eliminating  all  the  improvements 
contemplated  by  the  plan  located  below  the  north  iine  of  the  Bosque  del 
Apache  grant.  In  .so  far  as  the  construction  of  jetties  is  concerned  it  seems  that 
it  will  be  necessary  to  retain  these  as  contemplated  by  the  plan,  extending  to 
the  head  of  the  Elephant  Butte  Reservoir.  This  seems  necessary  because  the 
river  bed  is  now  filling  with  silt  and  unless  corrective  measures  are  taken  it  is 
only  a  question  of  a  short  time  until  serious  trouble  can  be  expected  at  the  north 
line  of  the  Bosque  del  Apache  grant.  It  seems  preferable  to  construct  river 
improvements  continuously  to  the  Elephant  Butte  Reservoir  rather  than  to  be 
forced  to  make  large  and  uncontemplated  expenditures  at  a  future  date  in 
order  to  protect  the  improvements  of  the  district. 

Likewise  it  may  be  stated  that  silt  control  on  the  Rio  Puerco  is  a  feature 
which  the  district  as  a  whole  can  not  afford  to  entirely  eliminate  without 
seriously  jeopardizing  the  entire  project.  The  modified  plan  contemplates  re- 
ducing the  silt  program  to  an  expenditure  of  $100,000.  With  this  sum  of  money 
and  the  possibility  of  interesting  the  Federal  Government  in  this  problem  it 
seems  that  sufficient  work  may  be  accomplished  to  protect  the  improvements 
remaining  under  the  modified  plan.  This  seems  especially  true  because  the 
effect  of  silt  is  naturally  greatest  directly  at  the  head  of  the  reservoir  at  San 
Marcial.  San  Marcial,  under  the  modified  plan,  will  be  some  15  or  IG  miles 
south  of  the  improved  agricultural  lands  of  the  district. 

In  order  to  properly  drain  all  the  lands  north  of  the  north  line  of  the 
Bosque  del  Apache  grant  it  is  necessary  to  extend  the  outlet  of  the  San  Antonio 
riverside  drain  approximately  2\->  miles  southerly  into  the  grant  lands. 

The  modified  plan,  as  considered  herein,  therefore  includes  a  full  program 
of  river  jetties  as  contemplated  in  the  original  plan,  a  partial  program  of 
silt  control  and  the  extension  of  a  drain  outlet,  together  with  levees  some 
distance  south  on  the  lands  of  the  Bosque  del  Apache  grant.  All  other  im- 
provements south  of  the  north  lines  of  the  Bosque  del  Apache  grant  described 
in  the  plan,  including  drains,  irrigation  canals,  levees,  etc.,  would  be  eliminated 
under  the  proposed  modified  plan.  The  works  retained  will  be  necessary  in 
order  to  fully  improve  the  lands  north  of  the  grant  line  and  to  insure  their 
full  productivity  under  farming  conditions.  The  modified  plan  as  described 
above  is  shown  on  map  "  Exhibit  M-la,"  and  '•  Exhibit  P-5a  "  shows  revised 
profile  and  sections  of  the  Socorro  Main  Canal. 
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COST  OK  MODIFIED  PLAN 

The  cost  of  tlw  inodiliivl  plan  as  described  altove  is  sliowii  hy  cost  estimates 
herein  to  be  .«;i(i.:WT.(M)(>.  (See  i».  2<!.)  Tliis  is  a  suvin;;  «>f  .vl.J'.tl.ooo  under  the 
estimated  cost  of  tlie  urininal  plan.  In  order  to  determine  what  pniiwrtion  of 
this  savinji  results  in  a  yain  of  revenue  to  the  district  it  is  nwessary  to  consider 
the  loss  of  revenue  wliicli  may  occur  because  of  the  elimination  of  improve- 
ments contemplated  by  the  modilied  plan. 

LOSS    OF    REVENUE   TO    DISTRICT   BY    ELIMINATION    OF    IMFROVTCMENTS 

While  definite  figures  of  benefit  have  not  been  phieed  ajrainst  individual 
tracts  within  the  area,  a  rough  estimate  of  the  revenue  lost  to  the  district  by 
the  proposed  elimination  of  improvements  in  this  area  follows : 

Total  revvnue  expected  from  area  u»drr  Ihr  nrii/innl  plan 


Source 


Bosque  del  Apache  (Schoellkopf  et  al). 
S.  H.  Claims  in  Bosque  del  Apache... 

Val  Vet-de-La  Mesa 

San  Marcial 


Total  (exclusive  of  railway) 

A.  T.  &  S.  P.  Railway  through  elimination  of  railroad  reconstruction 
at  San  Marcial 


8,300.00 
402.  SO 

2,366.91 
635.39 


ToUil  eii>ected 
revenue 


$445,711.00 
25,917.00 
118,340.00 
42.771.00 


11,794.70 


632,739.00 
'  325. 127. 00 


Total. 


11,794.70 


957, 866. 00 


'  Railway  company's  estimate  of  cost  of  railway  improvements  at  San  Marcial  under  district's  plan. 

The  above  table  estimates  a  total  revenue  to  the  district  of  $957,860,  to  accrue 
through  the  execution  of  the  district  plan.  This  is  based  in  part  upon  the 
assumption  that  the  proposed  railway  reconstruction  at  San  Marcial  will  offer 
benefits  to  the  railway  company  exactly  correspondinj:  to  the  cost  of  the  work. 
This  may  not  be  the  fact.  However,  on  the  ba^sis  of  the  e^^tiniate — that  is.  after 
deducting  from  the  total  saving  made  by  the  modified  plan  $l,491,t«)0.  the  total 
exix'Cted  revenue  as  estimated  above.  .$957,8CG — there  remains  a  sum  of  $;j33.134. 
which  represents  the  cstimatetl  net  saving  to  the  district  by  the  elimination  of 
the  improvements  as  contemplated  herein. 

FL'TURE   MAINTEN.INCIC 

In  addition  to  the  direct  saving  in  cost  made  by  the  itroiK)sed  njodifleil  plan, 
it  is  pointed  out  that  the  exclusion  from  the  plan  of  the  San  Marcial  silt  problem 
eleminates  the  most  uncertain  engineering  problem  within  the  district.  The 
responsibility  of  the  district  to  maintain  farming  conditions  directly  above 
Elephant  Butte  Reservoir  is  eliminated  by  the  modified  jilan.  and  this  may 
result  in  reduced  future  maintemmce  cost  for  the  entire  project. 

PROBAULB  SOURCE  OF  FUTURE  KE\'ENUE 


The  elimination  of  the  major  program  of  imi)rovement  from  this  area  still 
leaves  features  which  may  be  utilized  by  certain  portions  of  the  area  to  their 
benefit. 

The  channel  Improvements  to  be  carried  on  under  the  modified  plan  will  he 
beneficial  to  the  lands,  but  if  Elephant  lUitte  Iteservoir  becomes  filU'd  with  silt 
agriculture  can  not  Im'  nniintained  in  the  vicinity  of  San  ^larcial.  With  the 
existing  uncertainties  in  regard  to  silting  and  in  view  of  the  jtroposed  reduction 
in  silt-control  work,  it  is  believed  best  that  the  district  should  as.sume  no 
resiMtnsiliility  for  malnlaining  farming  conditions  south  of  the  north  line  of 
the  Hostpie  del  Apache  grant.  This  can  i)robiibly  only  be  done  by  elimlnaUng 
all  as.sessments  for  rlverlniprovenu'nt  work. 

It  is  expe<-ted  lliat  the  river  will  at  all  tlnu>s  discharge  water  past  the  north 
line  of  the  Hosqne  del  Al)aclie  grant.  During  the  period  of  lienvlest  irrigation 
use  it  Is  estinuited  that  a  minimum  discharge  of  .'SO  second-feet  will  be  developinl 
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from  the  drainnse  works  of  the  Soi-nrro  division  Jilnne.  This  dischjirue  will  ho 
augmen:ed  i)y  regulation  losses  at  the  San  Acacia  diversion  dam  which  may 
normally  amoniit  to  .ihont  'M>  second-feet. 

The  river  is  oifeii  dry  under  present  conditJons.  and  it  is  ohvions  iliat  >u<-li  a 
stabilized  discharjre  during  the  summer  months  will  he  of  value  to  the  lands  of 
the  Bosque  del  Aiiaclie  and  to  those  of  the  Val  \'erde-La  Mesa  area.  Further, 
additional  water  can  ho  delivered  from  the  district's  irrigation  work.s  inio  the 
river  so  as  to  provide  an  amount  sufficient  for  ample  irri^'ation  needs  of  those 
areas. 

The  development  of  such  increased  sui)ply  in  the  river  will  be  due  to  the 
district's  works,  and  such  water  will  he  available  to  the  lands  now  being 
irrigaled  or  which  mijrht  be  i>lace<l  under  irrijration  in  the  future.  Any  relief 
obtained  during'  jM'riods  of  dronjrht  from  the  ausmenled  and  stabilized  How  of 
the  ri\er,  which  the  prop<)se<l  mo<lilieil  i)Ian  will  provide,  con.stitutes  benefits  to 
the  lands  from  which  the  district  niiuht  anticipate  future  revenue.  This  <'an  be 
secured  throufrh  the  sale  of  water  or  dealt  with  by  appraisal  according  to  such 
benefits  :i.><  may  be  decide<l  at  the  time  the  appraisal  rejtort  is  filed. 

TitK  i«)sgrE  nKi.  .vi'.mhk  crant 

Whil<>  irrigation  and  dr.iinafie  improvements  ai'e  frencrally  e.\cluderl  south  of 
the  north  line  of  this  tract,  certain  improvements  must  of  necessity  be  carried 
through  a  [lortion  of  the  tract.  The  Elmendorf  drain  and  a  levee  aioufr  it.s  east 
side  are  earned  acro.ss  the  noilheast  portion  of  th(»  lame  tract  between  rhe 
river  and  the  railroad.  These  join  with  the  we.st  bank  of  the  river  at  a  point 
about  2V2  miles  Im'Iow  the  north  line  of  the  jirant.  The  operation  of  these 
structures  will  remler  certain  portions  of  the  land  available  for  cultivation  if 
water  is  sui>plied  through  the  district's  irripttinn  works  or  otherwise. 

The  installation  of  such  district  improvements  wou!<l  ai)pear  to  convey  full  or 
partial  benefit  from  irriuation.  drainaL'e.  and  fiood  protection  to  a  i»ortion  of 
the  lands  in  sections  10.  IT.  iH.  11).  2U,  21.  20.  and  .*!().  The  acrea^'e  involvid  in 
such  iH>ssible  imprt.vement  is  roughly  estimated  at  (500  to  SOO  acres. 

No  benefits  may  be  expected  from  other  lands  within  the  grant,  except  as 
such  lands  are  considered  by  the  appraisers  to  have  a  general  benefit,  nv  are 
given  advantage  of  irrigation  water  obtained  from  the  increased  river  How 
provided  by  the  district. 


THE    VAI,   ^•EKI)E-I.A    MKSA    AKEA 


No  improvement  Is  conveyed  to  this  area  except  as  may  \n-  conveyed  to  the 
lands  from  increase*!  river  flow.  Lands  which  now  experience  serious  periods 
of  shortage  in  irrigation  water  may  be  greatly  benefitiMl  by  the  .ivailability  of 
water  niaintaine<l  in  the  channel  by  the  district  work  above. 


ADVAXTAOES  OF  THE   MODIFIED  FLAX 


The  direct  advantages  to  he  gained  by  modification  of  the  plan,  as  herein 
outlined,  may  be  summarized  as  follows: 

(1)  Reduction  in  total  cost  of  project  from  .$11,828,000  to  $10.387,00<1 

(2)  The  estimated  net  savings  to  the  district,  considering  h>ss  in  revenue  due 
to  the  modified  plan,  is  :<;.").*«,fM)0. 

(.■')  The  modified  plan  eliminates  the  mf)st  difficult  engineering  problem,  the 
San  Marcial  silt  problem,  from  the  pl.in  and  reduces  future  uiicertjiinties  in 
regard  to  maintenance  of  agriculture  in  the  lower  end  of  the  district. 

(4)  The  liostjue  del  Apache  lands  consfittite  the  largest  single  area  of  un- 
settled lands  within  the  district.  Tlu'ir  elimination  froui  the  imi)roved  area 
.should  generally  strengthen  the  security  of  the  remaining  jirea  to  be  improved. 

(5)  With  district  improvejuents  discontinued  at  the  north  line  of  the  I'.osque 
del  Apache  grant,  the  distance  between  the  flow  line  of  Elephant  I'.utte 
Reservoir  and  imin-oved  district  lands  becomes  about  Iti  miles.  The  fall  in 
this  distance  is  about  (50  f>'et.  This  distance  and  difference  in  elevation  is  a 
safeguard  to  the  future  existence  and  maintenance  of  distri<'t  ^orkx. 


UISADVANT.VdER    OF  THE    MOPIKUn)    IT.AN 


If  the  plan  of  the  district  is  uKKlified.  as  outlined  herein,  the  areas  from 
which  the  improvements  are  eliminated  will  pn)bably  continue  to  become  more 
and  more  adversely  affected  due  to  the  silt  ilelta  forming  at  the  head  of  Elephant 
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Butte  Reservoir.  (See  Erosion  and  Control  of  Silt  on  the  Rio  Puerco.  N.  Mex., 
pp.  Hi5-inf). )  A  continuation  of  at:riculture  williin  the.se  areas,  now  restrietetl 
to  1,10(1  lures.  can  not  be  maintained  hulefinitely  without  checkinj:  the  inflow 
of  silt  inot  tile  reservoir. 

Willi  the  lull  silt-control  proirnun  as  contemplated  by  the  plan,  and  the 
prtibaliiliiy  of  arousing  jjovernniontal  interest  and  assistance  in  the  work  of 
checking:  excessive  erosion  on  tributary  streams,  agriculture  mi^ht  Ik*  pn>loni;ed 
many  years.  Willi  draina;:e  and  a  full  water  supply  tliese  areas  could  then 
prosixT. 

The  town  of  San  Marclal  is  now  located  on  land  which  is  lower  than  the  bed 
of  the  Rin  Grande.  Its  existence  depends  upon  wholly  iiiadeipmte  dike.s. 
Witlidiit  the  hel|)  of  a  cnmpreliensive  itlan  of  iniprovcnietit.  it  can  not  exist  much 
longer.  The  citizens  of  the  town  have  been  looking  to  the  district  for  correc- 
tion of  their  problems  for  many  years. 

The  moilifiid  plan  will  cause  a  loss  in  water  to  tlie  riv.T.  due  to  the  hisrh 
evaporation  losses  from  swamped  and  water  Ing^ed  areas  which  wotdd  he  re- 
duced by  flrainajie.  This  loss  is  estimated  at  0,000  acre-feet  per  annum.  Under 
full  irrigation  and  drainage,  the  water  consuniptioii  on  the  11,8(X)  acres  pro- 
posed to  be  improved  under  the  plan  would  average  O.KOO  acre-feet  per  annnm 
le.ss  than  the  water  consumption  under  present   conditions. 

The  revision  of  the  original  plan  submitted  by  the  chief  engineer  May  3,  1928. 
made  necessary  by  the  changes  suggested  in  the  modified  plan  submitted  here- 
with. Is  set  forth  in  detail  in  the  following  pages : 

Comparative  f/cueral  sioninarii  of  cost 
[See  paragraphs  264  to  267] 


El  Vado  Dam  and  appurtenances 

Contingencies 

Irrigation: 

Cochili  Division  Dam 

C'octiiti  (Division)  Main  Canal 

Coehiti  (Division)  Laterals 

Angostura  Division  Dam 

Alhu()iier(|ue  (Division)  Main  Canal 

AlbiKiiienine  (Division)  Laterals 

I.sleta  Division  Dam 

Helen  (Division)  Main  Canal 

Helen  (Division)  Laterals....- 

San  .\ca<iia  Division  Dam 

Socorro  (Division)  Main  Canal 

Socorro  (Division)  [,aterals 

Total  cost  of  irrigation  including  diver- 
sion dams 

Contingencies 

Drainage: 

Coehiti  (division)  Riverside- 
Drains  and  I/Cveps 

Coehiti  (Division)  Interior  Drains 

All)U(|Upr(iue     (division)      Riverside 

Drains 

Alhu(iuprf|uc  (division)  Interior  Drains 

Hi;len  (division)  Riverside  Drains 

Ri'lon  (ilivisjdii)  Iiiiorior  Drains 

Soeorro  (division)  Riverside  Drains 

Soeorro  (division)  Interior  Drains 


Summary  of  cost 
with  original  plan 


Total  cost  of  drai  nage 

Contingnncies 

Klooil  proifction  and  river  control 

Colli  ifik'eiKics 

Railioiid  reconstruction  (San  Marclal) 

Conliiigeiieie.s . 

Sill  eon trol  on  trihuturies 

Contingencies 

Pureliu.so  anil  protection  of  water  rights 

l'erni:incnt  improvements  (telephone  system, 

consiriiciion  (|tiartors,  etc.).   

I'relirninury  expense  Including  orKanUation  to 

heredindeil 

Field  engineering 

CJenural,  administrative  and  leKal 

(Irund  total  cost 


$62,48.5 
190,313 
141,501 
1.54,  707 
381,0.56 
377,  768 
182,  .541 
648, 740 
459, 778 
190,856 
459, 357 
152,084 


66,643 
72,090 

2.56.  886 
4H;<,  2;J8 
3 1 2.  .509 
604.320 
181.  273 
343. 421 


$1,317,560 
164,303 


3, 401, 186 
347,  727 


2, 320, 280 

272, 259 

1,  461,  745 

3.59. 092 

•HW,  700 

.56,  427 

llt.U3.'> 

III.  9311 

Ml.  0(X1 

.->(!,  QUI 

325,  OOM 
367.  1.5(1 
.544.  694 


11,838,000 


Summary  of  cost 
with  modified  plan 


$62,485 
190.313 
141.501 
154.707 
381,0.56 
377, 768 
182,541 
648,  740 
459, 778 
190,856 
265, 457 
110,313 


05,643 
72,990 

2,56.886 
48:1. 238 
312,  .509 
604,  320 
122,007 
225,231 


$1,317,560 
164,303 


3, 165, 515 
319,047 


2.142.824 

247.886 

1.. 322.  .5.54 

323, 4.53 

None. 

'" '86.930 

K,239 

MI.UOU 


Decreaae 
in  cost 


$235,871 
28,680 


177,458 

24.373 
139, 191 

3.5. 639 
268.700 

.56,427 
357,979 

38,097 


325,000  I. 
31.5,878  I 
467.  78.5 


81.378 
70.900 


!  ^"1.000 
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I  have  called  attention  to  the  changing  of  the  plan  and  the  saving 
to  the  district  and  the  reduction  of  the  cost,  hut  it  is  icniarkalilo  that 
the  contract  as  signed  hy  tlie  Secretary  of  the  Interior  ignores  the 
existence  of  the  amended  ollicial  i)lan  with  its  rechiced  cost,  and  de- 
scrihes  the  oHicial  plan  which  ceased  to  exist  on  August  1"),  li>28, 
stating  the  total  cost  of  the  project  as  that  total  is  estimated  for  the 
plan  prior  to  its  amendment.  The  efl'ect,  of  course,  is  rigorously  ad- 
verse to  the  Indians  and  incidentally  it  causes  the  contract  to  be 
based  on  a  description  of  a  conservancy  district  official  j)Ian  which 
no  longer  exists.  Of  course,  if  it  had  not  been  that  he  was  in  such 
a  great  huiry,  lie  might  have  noticed  that. 

Senator  Bhaitox.  May  I  ask  you  a  (juestion  tliere? 

Mr.  Maksiiall.  Yes.  sir. 

Senator  Bkatton.  How  could  that  affect  the  Indians,  wlieu  lin' 
contract  provitk\s  that  their  share  shall  be  based  on  a  fraction,  the 
numerator  of  which  shall  be  the  total  Indian  acreage  and  the  de- 
nominator of  which  should  be  the  total  area,  and  the  sum  to  be 
divided  is  the  reduced  cost  of  the  project?  In  reducing  the  total 
area,  of  course,  the  denominator  of  the  fraction  wouhl  Ije  i-etluced, 
likewise  the  total  cost  is  reduced,  and  consequently  the  Indians*  share 
Avould  be  i)roportionately  reduced.  I  would  like  to  get  vour  view  on 
that. 

Mr.  Marshall.  My  answer  to  this  whole  proposition  is  that  this 
whole  idea  of  a  division  by  the  method  you  have  described  is  er 
roneous. 

Senator  Bh.vttox.  Yes. 

Mr.  Makshall.  Because  we  are  dealing  with  benefits.  Xobody  can 
suppose  that  each  piece  of  land  is  equally  benefited  Some  land  may. 
as  the  Indians*  hinds  are.  have  been  irrigated  for  many  years. 

Senator  BnArrox.  Yes. 

Mr.  Maijsiiall.  The  Indians,  to  the  extent  of  8.300  acres,  have 
been  making  tlieir  livelihood  on  that  land  for  many  years.  As  I 
understand,  their  irrigation  is  conducted  in  such  a  way  that  a  frac- 
tion over  2  acres  of  land  sufficed  for  the  livelihood  of  an  Indian 
family. 

Now,  some  of  the  lands  aie  not  at  all  irrigated.  Of  (jther  lands 
in  the  district,  some  are  water-logged,  some  will  recjuire  100  i)er  cent 
impiovement  and  benefits  from  tliis  particular  scheme.  whiU'  others 
require  a  considerably  less  amount;  so  that  you  see  that  a  connnon 
denominator  will  not  be  a  proper  or  equitable  or  sound  basis  for 
a.ssessing  the  cost,  or  of  the  damages. 

Senator  Brattox.  I  thought  you  were  complaining  that  the  depart- 
ment had  ovei-looked  the  reduction  in  the  size  of  the  district,  to  the 
detriment  of  the  Indians. 

Mr.  Marshall.  I  do  say  so. 

Senator  Bratiox.  ^^'ilen  this  })i-ovides  how  the  cost  sludl  l)e  allo- 
cated, using  the  Indian  acreage  as  the  numerator,  the  total  acreage 
as  tlu'  denominator,  and  the  sum  to  be  divided  reduced,  how  could 
the  Indians  be  adversely  affected  1)V  a  reduction  in  the  total? 

Mr.  Marshall.  The  answer  to  tnat  is,  after  repeating  what  I  said 
as  to  the  erroneous  character  of  the  formula,  we  get  to  tlie  point  that 
there  was  an  actual  saving  of  something  over  $500,000,  as  stated  in 
the  report,  and  all  tliat  saving  goes  to  the  benefit  of  white  |)eople 
and  not  to  the  benefit  of  tlie  Indians. 
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Senatoi-  Hi:An(tx.  Oh.  }(••«:  Mi-.  Marshiill.  AVlu-n  tlir  area  in  tin* 
wliolc  (li-trict  is  reduced,  youi-  fra<'tion  is  ivduced.  and  tlu*  total  o<>.«*t 
(•()iiosi)()ndiii«;Iy  icdnccd,  of  course,  the  c(>st  to  the  Indians  would  l)e 
reduced.    It  could  not  he  otherwise.    That  is  the  way  I  view  it. 

Mr.  Mai{sh,\ll.  liut  the  funchiUK-ntal  ciior.  Senator,  is  what  I 
caHed  attention  to  in  the  \eiv  hej_Mnnin«:  td"  my  correal )on(Umce.  that 
in  ariivin<j:  at  tlie  l)enefits  which  aic  to  he  dciived  from  the  jiublic 
imi)i')venient.  you  can  not  proceed  upon  tliat  idea  of  a  connnon 
denouiinato!-.  and  a  jx'icentairc:  so  that  the  Indians,  because  tliey 
l»ave  l?IJ,0(K)  acres,  wouhl  have  to  have  twenty-three  hundred  thou- 
sandths, or  whatever  the  d«'nominatoi-  mi<rht  he.  That  is  entirely 
erroneous. 

Senator  liiiA'noN.  But  tlie  rechiction  of  the  area  of  the  di>tiict. 
with  a  like  icduction  of  the  total  cost,  would  imi  ha\e  anythin<i  to  do 
with  that,  would  it  ^ 

Mr.  AfARsii ALL.  I  think  that  would  enter  into  it. 

Si'iiator  I'kattox.  Well 

Senator  Pixk.  If  you  reduced  the  denominator  of  your  fraction 
without  reducin*:;  the  total  cost  of  the  district,  you  would  increa.'* 
the  cost  to  the  Indians. 

Mr.  Edwauos.  Senatoi'.  th«'  contiact  savs  that  it  shall  he  the  per 
cent  of  the  actual  cost. 

Senator  Hhattox.  That  is  what  the  contiact  say>. 

Mr.  Edwahds.  Xot  just  estimated  Hirnres.  If  we  use  the  estirtiated 
fi<rureK  we  ^^et  ^ll.OOO.OOO  or  S^lO.OdU.OOd.  Thr  (piestion  is.  the  actual 
cost.    That  has  not  been  detei-mine(l. 

Senator  Pine.  But  the  leduction  of  the  denominator  would  in- 
crease the  cost  to  the  Indians,  thoufrh.  would  it  not.  instead  of 
(lecreasin<j;  it? 

Mr.  Edwakds.  That  woidd  l»e  the  percenta;j:e  of  the  Indian  lan<l. 

Senator  Pixk.   Yes. 

Mr  Edwards.  Eor  instance,  let  uw  illustrate.  By  the  way.  the 
acreage  has  not  been  determined.  Let  us  supj)ose  we  take  the  Indian 
lands  as  2;i,0()0  acres.  That  has  not  been  determined,  but  I  am 
as,sumin<r  it.  Then  we  have  the  fraction  2:i  over  I'-VJ.  Now.  if  you 
reduce  your  \-V2.  we  will  say.  down  to  l.')().  yon  haxc  a  larjrer  com- 
mon fraction,  that  is  true. 

Senator  Pixk.  Yes. 

Mr.  Edwards.  But  there  would  be  a  cones))o!idin;r  ii'duition  in 
the  iiiniihei-  of  dollars  of  which  that  was  a  fraction. 

Senator  Pink.  May  I  ask  what  the  Department  of  the  Interior 
found  to  be  the  beneiit  per  acre  to  the  Indian  land  in  the  survey  of 
the  department  i 

Mr.  Edwards.  That,  Senator,  was  determiiu'd  in  this  way.  When 
the  Secretary  was  down  at  All)U(iuer<(ue  and  went  ovei-  the  terri- 
tory, he  wanted  to  know  whether  or  not  the  benefits  to  the  Indian 
lands  would  be  in  excess  of  the  extreme  amount  that  could  be  paid. 
In  other  words,  under  the  statute,  up  to  $CiT.r»(t  could  !»•  paid.  The 
amount  has  never  Im-cu  determined,  of  course.  I  want  the  op[>or- 
tunily  to  explain  that,  later. 

Senator  Pink.  .VU  ri<rht. 

Mr.  Edwards.  The  Secretary  was  very  an.xioiis  to  know  that  in  no 
event.  \()ll  llli(|el>tand.  could  the  $r)7..">()  be  exceeded. 
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Mr.  Marshall.  What  did  he  liavc  to  show  that  it  should  not  be 
exceeded  ? 

Mr.  Edwards.  They  had  to  show  that  the  benefit  to  the  Indians' 
lands  would  be  in  excess  of 

Mr.  Mahstiall.  In  excess  of  $G7.50  per  acre. 

Senator  Pjne.  Your  very  fi<:;ures  that  you  have  presented  to  our 
attention  show  that  the  Indian  lands,  under  vour  own  figures,  would 
be  $45. 

Mr.  Marshall.  But  you  ^see,  the  cost  would  exceed  $G7.50. 

Mr.  Edwards.  The  Secretary  could  not  state  at  that  time,  and 
can  not  tell  at  this  moment. 

Mr.  Marshaix.  AMiv  should  lie  have  made  a  contract,  then,  until 
he  knrw? 

Mr.  Edwards.  Oh,  that  is  ridiculous. 

Mr.  Marshall.  "Well,  that  is  a  good  argument! 

Mr.  Edwards.  I  will  get  my  views  before  the  committee  later  on. 

Senator  Larrazolo.  Gentlemen,  can  I  be  heard  a  moment  on  this 
subject,  provided  the  gontleman  is  through? 

Mr.  Marshall.  I  have  not  finished  yet. 

Senator  Larrazolo.  Very  well. 

Mr.  Marshall.  I  call  attention  to  the  contract  as  signed.  The 
fourteenth  amendment  reads : 

14.  The  estimiitod  cost  of  the  project  for  the  benefit  of  the  Iiulian  and  district 
lands  is  $11,828,424  to  l)enelit  n  net  area  approximating  132,724  acres,  of  which 
a  net  area  approximating  23,(107  acres  is  hinds  of  said  Pueblo  Indians. 

Now,  you  start  out  by  an  erroneous  statement. 

Mr.  Edwards.  Those  arc  all  apjiroximate  estimates. 

Mr.  Marshall.  Approximate  estimates,  but  the  result  of  the 
chanije  in  the  district  was  to  reduce  the  cost  fi-om  $11,8'28,424  bv  over 
$1.40(),()0()  to  reduce  the  acreaire  from  1:5:^,724  acres  to  about  121,000 
or  122.000  acres. 

Mr.  Edwards.  That  c(mtract  gave  the  benefit  of  every  reduction. 

Mr.  Marshall.  I  will  present  my  argument,  and  we  will  see  where 
we  land. 

I  want  to  show,  too.  tliat  in  these  assessments  that  were  made,  we 
have  copies  of  sheets  of  the  consei'vancy  api)i'aisal  records  which  in- 
clude that.  These  are  merely  by  way  of  illustration.  Tliey  show  that 
the  amount  of  benefits  varied.  Some  of  them  were  100  per  cent 
benefits.  Theie  is  one  tract,  tract  183,  maj)  No.  4:},  Bernalillo 
County,  acreage  0,45;  benefitefl  acreage  0.45;  that  is  100  per  cent 
benefits;  benefits,  $52.75.  Total  assessment,  $23.21.  'J'hat  is,  on  an 
acreage  basis,  with  the  a.ssessment  rate  44  ]3er  cent,  the  rate  would  be 
$52.75  for  the  whole  acrea<je. 

Senator  Bratton.  Mr.  Marshall.  T  am  curious  to  know  who  pre- 
pared the  data  you  are  leading  now  ^ 

Mr.  Marshall.  These  aie  certified  cojiies  of  sheets  of  the  ccjuser- 
vancy  appi'aisa!  records. 

Senatoi- Bratton.  1  mean,  those  typewritten  data  ^ 

Mr.  Marshall.  I  had  them  jirepaied  from  these  sheets. 

Senator  Bratton.  They  were  piei)ared  in  your  office^ 

Mr.  Marshall.  They  were  prepai-ed  ])artly  by  Judge  Hanna,  of 
Albuquerque,  and  partly  by  Mr.  John  Colliei-,  and  I  ]ias.sed  on  them, 
so  that  it  was  on  the  basis  of  this  oflicial  record.     In  other  words, 
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these  sheets  show  that  (lie  U'licfits  were  not  estimated  uix)n  any  for- 
niiihi  siK'li  as  yon  ha\e  discu^^ed  or  su^i^ested,  but  are  as  tlie  result  of 
the  actual  examination  of  the  property,  in  consideiation  of  the  extent 
of  benefit  which  each  particular  parcel  of  land  would  receive,  and 
not  on  an  averajie  basis  or  on  a  basis  of  a  conunon  denominator. 

Now,  let  me  come  to  this  contract  as  linally  executed.  I  have  pre- 
l)ared  a  statement  which  leiates  to  what  has  Uvn  <-alIed  the  savin«i 
clauses  when  the  contract  was  executi'd.  Tho.-e  clauses  are  all  found 
in  section  14  of  the  contract.     I  will  take  them  in  older. 

First,  at  the  end  of  the  section  tlieie  is  a  vtiitcmeiU  altout  donations, 
conti'ibutions,  or  sums,  however  denominated,  other  than  amounts 
derived  fiom  taxation  by  the  District  or  any  other  tax  aiiency.  It  is 
stated  that  if  there  are  such  donations,  these  donati«ms  shall  be  prop- 
erly credited  to  reduce  the  (ioveinment's  payment  on  behalf  <d'  the 
Indians.  It  is  difficult  to  understand  what  this  clause  means,  inas- 
much as  the  district's  ap])raisal  and  assessment  now  of  record,  ap- 
piaises,  assesses,  and  taxes  every  |)roperty  intei-est  that  conceivably 
mi^ht  make  a  donation.  They  pay  by  taxation,  as  i>  shown  l)y  the 
report  of  the  appraisers  whi:  h  I  have  in  evidence. 

Senator  Pink.  Those  benefited  should  be  a.-sessed. 

]Mr.  Marshall.  Yes:  that  is  all.  They  would  have  to  be  assesseil. 
They  are  the  people  who  are  lar<jrely  benefited,  the  urban  communi- 
ties and  the  railroad.  Even  down  to  the  time  when  he  si<rned  the 
c(mtract,  the  Secretary  of  the  Interior  talked  ab(tut  havini;  heard  a 
rumor  of  a  donation  which  was  to  come  from  the  Santa  Fe  Kailroatl. 
Now  it  tinus  out  that  at  that  very  lime  the  appraisers  had  made 
their  assessment  of  benefits  to  the  Santa  Fe  Railroad  to  the  extent 
of  $1,900,000  or  more,  and  in  order  to  imlicate  that  I  was  not  far 
afield  when  I  said  in  my  earlier  letters  that  the  amount,  as  I  imder- 
stood,  that  the  Santa  Fe  Railroad  would  have  to  pay  by  assessment 
would  be  $3,000,000,  that  estimate  was  made  at  the"  tiiiu-  when  the 
district  had  not  as  yet  been  chaniied,  and  the  10  miles  of  the  south 
end  of  the  district  had  not  been  loi^ped  off,  that  part  of  the  river 
bein<^  heavily  silted,  and  the  cost  of  the  work  would  have  been  very 
nuich  eniianced,  and  for  that  reason  it  was  eliminated  from  the 
disti'ict,  and  thercd'ore  the  assessment  to  the  Santa  Fe  Railroad  was 
•jjreatly  leduced,  so  that  my  ori>rinal  e.stimate  was  not  at  all  out  of 
the  way,  but  has  really  been  vindicated  by  the  appraisal  that  was 
made. 

The  State  of  New  Mexico  is  assessed.  \\\v  c(»untics  aie  assesseil, 
all  the  j)ublic  utilities  are  assessed,  the  Santa  Fe  Railway  Co.  is 
assessetl.  The  only  remainin<r  source  from  whici»  a  d<»uatiou  miirht 
be  received  is  the  reclamation  district  in  which  the  FK-phant  Hiittf 
Reservoir  is  located,  and  while  it  is  not  known  that  the  Flephant 
Rulte  Reservoir  will  not  make  a  donation,  it  may  Ix'  stated  that  the 
donation  will  be  of  nejrli^ihU.  muount  if  made.  But  ujy  contention 
was  ori<j:inally,  befoi-e  the  Connuissioner  of  Imban  Bureau,  that 
with  the  (Hstrict  as  it  was  constituted  at  that  time,  the  Elephant 
Butte  distiict  would  bi'  «2:reatly  beiu'fited  by  the  iuiprovement,  and 
shouhl  theicd'ore.  be  assessed  uixler  the  terms  (d"  the  statute. 

l^'urthermore,  the  contract  assi;_nietl  ij^noics  the  saving  in  construc- 
tion cost,  amoiuitin<r  to  $1.1!>1.0(HI.  brought  about  by  the  than«;e  in 
the  official    plan.     That    sum.   and    the    net    sii\iTi<j'   of   i^.'iiS:?.!;?!.   mtc 
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Ignored  in  tlic  i-ontract  as  sifrneil  and  the  Indians  arc  denied  all 
participation  in  the  benefits  of  sueli  saving?.  That  is  the  only  district 
acquisition  comparable  to  a  donation  which  is  likely  to  be  forth- 
comin*;,  except  for  the  donation  of  an  excess  amount  of  $8*25.938, 
the  amount  which  the  contract  i^roposes  that  the  (lovernment  shall 
pay  tlie  district  and  char<;e  to  the  Indians  in  excess  of  their  proper 
assessment  as  revealed  by  the  report  of  the  district's  board  of  ap- 
praisers. It  is  not  clear  how  the  Indians  can  be  paitners  in  the 
savinirs  effected  by  this  donation  since  it  is  they  who  make  the 
donation. 

Second.  The  next  ''saving  clause"  reads  as  follows: 

*  •  *  the  United  State.^  reserves  the  ri^ht  to  (■(insider  and  reconsider 
each  and  every  component  item  or  element  ao'iua  lo  make  up  the  cost  of  said 
works,  estimated  or  otlierwise.  with  pnrtieuhir  reference  lo  whetlier  I  lie  IMiehlo 
Indian  hands  are  in  fact  materially  hcnetited  liy  each  and  every  comiMiiient 
item  or  element  entering;  into  and  makinj;  »ip  said  total  cost  of  said  works, 
dednctinjj:  or  elimiiiatinf;  tlierefrom  in  whole  or  in  part  the  cost  of  eacli  and 
every  such  component  item  or  element  not  actually  Hiid  materially  henelitiiif^ 
the  land  of  the  Uuehio  Indians  hefore  assessment  of  any  diaries  or  cost 
shall  he  fixed  or  apportioried  as  the  share  of  the  cost  of  the  work  to  he  iiaid 
to  the  district  under  this  agreement. 

This  "  saving  clause  '*  makes  it  discretionary  with  the  Secretary 
of  the  Interior  t^i  reduce  the  Government's  j)ayment  to  the  district 
and  correspondingly  to  reduce  the  assessment  u])on  the  Indians. 

The  Secretary  has  the  discretion;  he  is  not  retjuired  to  exercise  it. 

The  realties  will  be  apparent  as  soon  as  it  is  stated  what  would 
follow  if  the  Secretary  sliould  exerci.se  has  discretion. 

If  the  district  map  be  examined,  it  is  .seen  that  the  ])tii'blos  ail  lie 
in  the  northern  portion  of  the  district. '  Frotn  the  soutliern  luMindary 
of  Isleta  nortliward  there  are  4l>.()00  acres.  Indittn  and  wiiite.  From 
Lsleta  southward,  downstream,  there  are  (JD.lTo  acres  of  white  lands. 
Obviously,  no  material  benefit  to  the  Pueblo  lands  can  result  from 
drainage,  flood  control,  irrigation,  and  so  forth,  in  the  region  south 
of  the  southern  bounihiry  of  the  southernmost  pueblo. 

Manifestly,  if  there  is  no  total  benefit  from  such  works  lying 
wholly  outside  of  iind  downstream  from  tiie  pueblo  area,  there  can 
be  no  partial  benefit.  In  other  words,  any  of  the.se  structures,  if 
deducted  in  part  mtjst  be  deducted  in  whole — their  cost  iiuist  be 
deducted  from  the  (iovernment  j)ayment. 

These  structures  .south  of  Isletti  total,  Jiccording  to  the  tabulation 
furnished  by  the  engineers  of  the  district,  $8,121,748  in  co.st. 

litit  if  the  ma]>  be  again  examined,  it  will  be  seen  that,  leaving 
Isleta  out  of  account,  the  remaining  five  pueblos  occupy  ti  small 
part  of  the  extreme  northern  end  of  the  district  only.  Fidly  NO  per 
cent  of  the  district  si rtict tires,  aside  from  the  storage  reservoir,  lie 
southward  and  downstream  from  all  except  one  of  the  |)uel)los.  and 
if  the  ••  saving  clause  "  here  dealt  with  means  anything,  all  of  these 
must  be  deducted  from  the  charge  against  these  five  northern  pueblos, 
and  their  total  will  be  not  $:'>,!( HI.OOO,  but  at  least  $().()0(),()()0,  and 
probably  $7.()()(M)(K). 

Of  course,  the  conservancy  district  is  assured  that  the  Secretary  of 
the  Interior  is  not  going  to  make  these  deductions:  otherwise,  it 
would  not  have  signe(l  the  contract  and  would  not  be  predicating 
an  issue  of  bonds  tipon  the  firm  assurance  that   it   will   receive  the 
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whole  sum  authorized  as  a  maximum  appropriation  by  Congress, 
which  wliole  sum  is  $1,093,000. 

Mr.  Edwahus.  May  I  ask  at  that  point,  are  you  insinuatin*;  that 
there  is  a  secret  agreement  between  the  Secietary  of  the  Interior  and 
the  conservancy  district  by  which  the  contract  will  be  interpreted 
and  executed  in  the  manner  you  are  presenting  ^ 

Mr.  Mahsiiai.l.  I  think  it  is  a  fair  (h'duction  from  what  has  taken 
place,  and  also  from  certain  statements  that  were  made  in  regard 
to  this. 

Mr.  p]DWAin)S.  It  is  certainly  a  very  serious  charge. 

Mr.  Maksiiall.  If  you  will  just  tnink  for  a  moment,  Judge  Ed- 
wards, what  tlie  fact  is,  the  ap])raisers  have  assessed  upon  the  differ- 
ent properties  which  are  not  Indian  owned  an  amount  which,  to- 
gether with  the  full  amount  of  $1,093,000,  would  constitute  thi-  full 
cost  of  tlie  improvements.  Therefore,  it  does  not  recjuire  very  nmch 
of  a  reasoner  to  sliow  that  it  was  contemplated  and  imderstood  that 
the  Indians  would  be  called  upon  to  pay  the  full  amount  of 
$1,093,000. 

Mr.  EnwAirns.  At  this  stage  I  want  to  deny  that  there  is  any 
understanding  of  any  kind  other  than  that  this  contract  shall  be 
executed  fairly  under  the  terms  of  the  contract. 

Mr.  Mahsiiall.  That  is  a  mere  generalization. 

Mr.  Edw.akds.  What  is  that^ 

Mr.  Marshall.  That  is  a  generalization. 

Mr.  EnwARDS.  You  have  made  a  specific  charge. 

Mr.  Marshall.  I  have  made  a  specific  charge  based  upon  the 
figures,  which  can  not  lie.  Figures  of  the  assessment  that  has  been 
made  by  the  appraisers  upon  the  white-owned  property,  which  ag- 
gregate $9,700,000,  which  together  with  the  $1,093,000  which  are 
referred  to  in  this  contract  that  the  consei'vancy  district  entered  into 
by  the  Secretary  of  the  Interior,  will  go  to  make  up  the  $11,000,000 
and  some  odd  thousand  dollars,  which  are  the  cost  wliich  has  got  to 
be  rai.sed  in  order  to  make  this  improvement.  I  df)  not  see  wliat 
el.se  there  can  be. 

Senator  I^rattox.  Well,  where  the  law  says,  and  tlie  contract,  too, 
says,  "the  actual  cost,  not  to  exceed  $07.50  per  acre."  do  you  think 
it  is  quite  fair.  Mr.  Marsiiall,  to  continue  to  say  that  $07.r»0  jier  acre 
is  wliat  everybody  expi'cts  to  be  i)ai(l  ^ 

Mr.  Marshall.  I  say  it  is  entirely  fair.  Senator,  because  it  shows 
that  unless  they  get  that  they  can  not  go  on  with  this  work. 

Senator  liiiA'rrox.  It  does  not  appeal  to  me  to  be  fair,  at  all. 

Mr.  Marsiiali,.  It  is  just  like  the  proof  of  the  pudding  being  in 
the  eating.     There  you  have  the  very  salient  and  essential  fact. 

Mr.  MKRrrr.  T'n<ler  the  law.  .Tudge,  those  are  the  maximum  figures 
that  can  be  chargecl. 

Mr.  Marshall,  ^'es;  that  is  the  maximnin;  but  sometiiui's  the 
inaxiniuiu  gets  mixed  up  with  the  mininuiin.  and  in  this  ca.<e  I  do 
not  see  how.  unless  there  is  an  entii'e  change  in  the  plan  of  linancing, 
it  would  be  possible  to  go  on  with  this  uiulertaking  without  taxing 
the  full  $(»7..'jO.  plus  the  $1  oi-  tlieicabouls.  which  \\i\<  already  been 
j)aid  l)v  th(>  In<lians. 

Now  I  say  the  sum  of  $1,093,000  was  made  up  as  follows :  $1.493.0(H) 
still  to  be  expended;  $100,000  voted  in  the  second  deficiency  bill  la.st 
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May;  $50,000  already  expended  and  charged  to  the  Indian^s,  devoted 
to  reconnaissance  work;  and  $50,185,  the  cost  of  the  Isleta  drainage 
system,  whicJi  tlio  district  is  approi)riating  but  not  paying  for,  for 
whose  cost  the  Indians  are  indel)ted  to  the  Ciovernment.  If  the 
above  ''saving  chuise  "'  has  any  real  intent,  the  district  is  insane  to 
have  signed  tlio  contract  and  tlio  hondhohhM-s  will  be  fooli^sh  in  the 
extreme  to  purchase  the  district's  bonds.  The  ehdjorate  assessment 
work  of  the  district  has  been  completed.  That  work  was  jjredicated 
on  the  getting  of  the  maximum  sum  contained  in  the  authorizing 
act,  anil  the  total  of  assessments  i^s  just  enough  to  provide  for  con- 
struction if  the  (lovernment  makes  available  the  entire  $1,693,000. 

Third.  The  third  "saving  clause  "  is  subtly  phrased  to  deceive  the 
reader 

Mr.  Edwards.  That  is  what? 

Mr.  Marshall.  As  I  believe,  phrased  to  deceive  the  reader,  while 
being  safely  inoperable  and  meaningless. 

Mr.  Edwards.  As  you  believe;  ye,s. 

Mr.  Marshall.  It  reads  as  follows: 

Nor  shall  such  cost — i.  e.,  payment  of  Government  nionoy  to  tiit>  district — be 
In  excess  of  the  cost  for  like  work  done  for  the  benefit  of  the  district  lands. 

Wliy  this  clause  has  no  meaning  will  appear  as  soon  as  the  law 
and  the  assessment  operations  of  the  district  are  considered. 

The  New  Mexico  conservancy  act  treats  the  entire  project  a^  a 
unit.  The  benefits  of  all  classes  and  parcels  of  property  are  ap- 
praised and  a  uniform  percentage  of  the  benefits  is  levied  against 
all  the  property.  The  sum  thus  raised  is  pooled  in  a  single  fund, 
and  this  fund  is  used  for  the  con;struction  work  of  the  project,  and 
for  the  protection  of  the  district's  bonds. 

The  district  makes  no  effort,  and  the  law.  State  or  Federal,  and 
the  contract  provides  no  machinery  for  splitting  up  and  charging 
against  this  or  that  piece  of  property  the  different  engineering  struc- 
tures, each  of  which  in  fact  serves  all  the  others,  and  which  constitute 
one  indivisible  structure.  How  can  the  cost,  for  example,  of  the 
storage  reservoir,  which  serves  for  irrigation,  desilting,  and  flood 
control,  be  split  among  the  properties  according  to  the  good  they  get 
out  of  this  reservoir?  Drainage  provides  irrigation  water.  Silt 
control  in  flood  control  is  a  primary  factor  in  the  control  of  water- 
logging, and  a  factor  in  irrigation. 

It  is  because  of  this,  that  the  Xew  Mexico  conservancy  act,  like 
all  other  reclamation  and  conservancy  acts,  treats  the  ^several  struc- 
tures as  one  structure,  assesses  benefits  and  pools  the  resultant  sum 
into  one  pool. 

This  is  another  way  of  saying  that  no  machinery  exist.s  for  deter- 
mining that  which  the  "saving  clause  "  above  quoted  seems  to  point 
to,  namely,  the  cost  of  a  given  structure  to  a  given  piece  of  property, 

The  only  meaning  that  this  pretended  "  saving  clause  "'  has  is 
that  the  Indian  acreage  shall  be  charged  no  more  than  the  white 
acreage  would  be  charged  if  it  were  all  agricidtural  acreage  and 
there  were  no  assessment  against  the  city,  the  corporations,  the  State 
of  New  Mexico,  and  so  forth.  In  other  words,  the  only  meaning 
the  joker  has  is  to  repeat  the  basic  formula  of  the  contract,  which 
formula  runs  up  the  Indian  costs  by  ignoring  the  benefits  appraised 
and  the  consequent  assessments  levied  against  urban  and  corporate 
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property,  and  so  forth.  These  assessments  other  than  a«:rioultural 
jrreutly  exceed  the  total  of  a<rri(niltural  assessments. 

Fourth.  Tlie  above  conclusion  about  the  tliree  ■"savin^r  chiuses  " 
of  the  contract  is  drawn  from  internal  examination  of  the  •  ontract 
itself  in  relation  to  the  en<rineerin4r  facts  and  the  New  M»'\ir(i  con- 
servanc}'  act. 

However,  were  there  dispute  about  any  of  the  ar^umeni^  jjiven 
above,  the  matter  has  l)een  .settled  by  two  kinds  of  evidence  wholly 
distinct. 

((/)  As  already  .stated,  the  conservancy  district  is  predicatino^  all 
Its  appraising,  assessing;,  and  financinfx  operations  on  the  assurance 
that  the  "saving  dau.ses*'  will  be  inoperative  and  that  the  Indians 
will  i^ay  the  maximum  sum.  namely,  $1,893,000.  The  total  district 
assessment  is  exactly  enough  and  no  more  to  suffice  to  pay  for  the 
construction  cost  if,  and  onW  if,  the  full  anticipated  payment  is 
made  by  the  Government.  The  banlcing  houses  which  will  iloat  the 
district  bonds  are  predicating  their  arrangements  on  the  same 
assurance  and  the  bond  buyers  will  buy  their  bonds  on  the  same 
assurance.     Of  course,  the  di.strict  ha.«  that   assurance  confidently. 

(h)  The  district  does  not  need  written  statements  from  the  In- 
terior Department  to  the  effect  that  its  '•  saving  clauses  "  are  inoper- 
able. Such  written  assurance  may  or  may  not  exist.  But  the 
Interior  Department  has  made  a  consistent  record  for  two  years, 
on  many  separate  occasions,  proving  that  the  department  intends 
to  deliver  the  entire  authorized  sum  to  the  district.  And  this  record 
has  been  made  by  the  department  and  these  actions  have  been  taken 
by  it  in  the  fa<e  of  the  statements  made  by  the  district's  attorney 
and  engineer,  made  in  192G  and  incorporated  in  the  Senate  record, 
last  March,  which  were  that  they  could,  if  necessary,  achieve  the 
conservancy  work  for  the  Pueblo  area  for  $40  an  acre,  according 
to  the  attorney,  and  for  $35  according  to  the  engineer. 

In  the  face  of  that  record,  the  conservancy  district  may  well  feel 
confident,  especially  when,  on  analyzing  the  three  ''  saving  clauses," 
it  reaches,  as  it  has  reached,  the  same  conclusion  stated  in  this 
memorandum. 

Indeed,  it  may  well  be  that  the  district  itself  drew  these  "  saving 
<lauses  "  and  suggested  them  to  the  Interior  Department. 

Mr.  Edwards.  I  deny  that. 

Mr.  Maksiiali>.  You  deny  it? 

Mr.  Edwards.  Yes;  and  I < 

Marshall.  It  sounds  that  way. 

Mr.  P^dwards.  Oh,  that  is  better. 

Mr.  Marshall,  They  were  permitted  to  change  the  contract  in 
very  important  respects  to  which  I  have  already  called  attention, 
after  it  had  been  submitted  to  us  for  consiileiation,  because  the 
district  said  they  would  not  go  on  with  the  contract  unless  it  was 
changed.  I  do  not  know  what  that  means  unless  it  means  that  they 
had  something  to  <lo  with  the  formulation  of  the  contract. 

They  may  have  a  certain  use  in  making  it  more  difficult  for  the 
Indians  to  get  into  court.  The  Secretary  of  the  Interior  reserves  a 
discretion  to  diminish  the  payments  if  he  wants  to  and  protect  his 
wards  of  he  wants  to,  and  thus  the  element  of  immediate  and  irre- 
parable injury  is  made  to  appear  not  to  exist. 
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I  think  I  have  now  covered  the  various  matters  wiiich  I  was  to 
<ro  over,  unless  you  have  any  que.stion  to 'ask.  I  think  I  will  put  in 
evidence  this  e()i)y  of  the  vaiious  assessnients  made  b}'  the  appraisers 
as  in(Iicatin*r  that  they  did  n(jt  and  could  not  have  followed  such  a 
formula  as  is  suj^gested,  but  that  each  piece  of  pi'operty  is  dealt 
with  separately. 

(The  paper  referred  to  was  marked  "  Kxhibit  No.  laS.") 

The  Ch.mrman.  Is  that  all^ 

Mr.  Marshall.  That  is  all. 

Senator  Braitox.  You  have  been  reading;  quite  recently  from  a 
louiT  nu'UK^randum? 

Mr.  ]\Iarshai.i,.  Yes. 

Senator  Hkaitox.  It  sets  forth  a  jijreat  deal  of  purported  facts, 
tif^ures,  and  history? 

Mr.  Marshall.  Yes, 

Senator  Braitox.  Would  you  mind  tellin<r  me  Avho  prepared  that? 

Mr.  Marshall.  I  have  told  you  that  was  prepared  under  my  su- 
pervision and  at  my  expense  by  Jud<ije  Hanna  and  Mr.  John  Collier. 

Senator  Brattox.  As  I  understand,  you  have  never  been  out  where 
this  district  is  located,  have  you? 

Mr.  Marshall.  Xo;  I  never  have.  I  have  been  in  Albuquerque,  but 
it  was  lon<;  before  I  had  any  idea  about  this  matter.  That  was 
about  four  and  a  half  years  ago. 

Senator  BRA'rrox.  In  some  of  the  correspondence  passinij  between 
you  and  the  Indian  Bureau  reference  was  repeatedly  made  that  cer- 
tain documents  were  sent  you  at  the  request  of  Mr.  Collier.  How 
did  that  happen  to  be? 

Mr.  Maushall.  The  only  tliinir  definitely  I  remember  that  that 
refoi-red  to  was  the  leter  written  by  Mr.  Meritt,  of  the  Indian  Bureau, 
-jiyini;  that  at  the  request  of  Mr.  Collier  he  was  sending;  me  the  first 
draft — tentative  draft— of  the  contract.    I  do  not  know  of  any  other. 

Senator  Buattox.  I  think  it  was  stated  twice  or  three  times. 

Mr.  Marshall.  I  may  have  read  that  twice. 

Senator  Br.vttox.  Whether  it  w^as  once  or  twice  or  three  times 

Mr.  Marshall.  That  was  the  first  communication  I  had  on  the 
subject. 

Senator  Bratton.  How  did  it  happen  that  Mr.  Collier  w-as  request- 
inir  the  bureau  to  furnish  you  material? 

Mr.  jNIarshall,  Very  naturally.  I  think  you  were  not  here  when  I 
testified  previously. 

Senator  Bratton.  No;  I  was  not. 

Mr.  Marshall.  I  think  my  attention  was  called  to  this  subject  of 
the  Pueblo  Indians  and  the  Middle  Rio  Grande  conservancy  district 
^onie  time  in  March,  I  think  it  was.  1928,  first  by  Mr.  Robert  B. 
Ely,  who  is  the  secretary  of  the  Ec'bnomic  Club  of  New  York,  of  one 
of  whose  important  connnittees  I  am  a  member,  and  then,  he  beinfj 
interested  in  the  American  Indian  Defense  Association,  he  called  on 
me  then,  and  he  asked  me  whether  I  would  jiive  him  a  hearin<r  with 
rei/ard  to  that  matter,  which  he  said  he  thought  was  of  great  im- 
portance and  was  one  whicli  re(|uired  attention  by  somebody  who 
had  had  legal  exjierience.  He  called  on  me  at  my  office  with  Mr. 
Fred  Stein,  who  is  also  an  officer  of  the  Indian  Defense  Association, 
and  they  discussed  the  matter  with  me.  and  I  do  not  know  whether 
Mr.  John  Collier  was  with  them  at  that  time  oi'  at  a  later  time,  but 
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I  was  introduced  to  Mr.  John  Collier,  and  from  that  time  on  I  have 
l)e('n  in  constant  coniniimication  with  Mi*.  Collier  on  the  suhjoct. 

Senator  Bkatixin.  Let  me  see  if  you  and  I  iniderstanfl  the  three 
basic  principles  of  this  contract  alike.  In  the  first  place,  the  Sec- 
retary of  the  Interior  is  to  determine  the  Indians  lands  that  are  to 
!ie  develoi^ed. 

Mr.  Marshall.  Well,  he  has  a  very  wide  powci-  in  re<rard  to  the 
whole  subject.  He  deals,  of  cours«.»,  with  the  amount  which  the 
Indians  are  to  pay.  If  you  will  excuse  me  just  a  minute,  I  want  to 
get  the  contract. 

Senator  Bkattox.  The  Secretary  reserves  to  himself  the  right  of 
determining  the  area  to  be  reclaimed  under  the  terms  of  the  contract? 

Mr.  Marshall.  Yes;  I  think  that  is  correct. 

Senator  Bratton.  And  that  discretion  or  judgment  is  reserved  by 
the  Secretary  under  the  terms  of  the  contract  i 

Mr.  Marshall.  Yes;  but  I  suppose  it  could  not  be  more  than 
23,000  acres. 

iSenator  Braiton.  Yes;  it  might  be  much  less. 

Mr.  Marshall.  It  might  be  less ;  yes. 

Senator  Bratton.  He  might  direct  that  15,000  acres  should  be 
reclaimed. 

Mr.  Marshall.  That  is  one  of  the  points  I  had  in  my  mind  in 
stating  that  it  was  premature  to  enter  into  a  contract  until  we  know 
what  was  going  to  be  done. 

Senator  Bratton.  The  point  I  am  getting  at  is  thsit  under  the 
terms  of  the  contract,  if  I  understand  it  correctly — and  I  make  the 
inquiry  to  see  if  you  and  I  understand  it  alike 

Mr.  Marshall.  Yes. 

Senator  Braiton.  The  Secretary  of  the  Inteiior  reserves  unto 
himself  the  power  to  designate  the  Indian  lands  which  shall  be 
developed. 

Mr.  Marshall.  Generally  speaking,  I  think  that  is  coricct.  1  have 
not  the  exact  phraseology  in  my  mind,  but  I  think  that  is  correct. 

Senator  BRA-rroN.  And  in  the  second  place,  he  is  to  determine  wliat 
the  actual  cost  of  that  construction  is^ 

Mr.  Marshall.  I  do  not  understand  that.  lie  can  not  lix  the  cost 
of  the  construction. 

Senator  Braiton.  Yes;  he  reserves  the  right,  to 

Mr.  Marshall.  No;  I  do  not  think  he  fixes  the  cost  of  the  construc- 
tion. He  does  not  do  the  building.  The  building  of  this  system  is 
by  the  Middle  Kio  Grande  consei-vancy  district,  and  it  makes  the 
contract,  naturally,  for  the  building  of  it,  and  it  is  not  for  the  Sec- 
retary of  the  Interior  to  say  how  much  it  shall  cost.  "He  can  not 
fix  the  cost. 

Senator  Bhattox.  lie  has  the  light  to  approve  oi-  r(>ject  any  part 
or  any  com))onent  items  of  it. 

Mr.  Marshall.  I  do  not  so  understand,  in  the  sense  in  which  your 
question  is  asked.  I  think  that  that  would  lie  utterlv  impossible 
to  elFect. 

Senator  BuArroN.  Let  me  call  youi-  attention  l<>  this  laniruage 
found  in  stiction  14. 

Mr.  Marshall.  Yes. 
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Senator  Bratton   (reading)  : 

It  beinj?  mutually  unil'Tstodd  and  agreed  helweeii  the  United  States  and 
the  district  that  belore  the  foregoin;^  total  sum  to  he  arrived  at  is  finally 
determined  the  United  States  reserves  the  right  to  consider  and  reconsider 
each  and  every  component  item  or  element  go  ng  to  make  up  the  cost  of  said 
works,  estimated  or  otherwise,  with  itarlicular  n'fi-rence  to  whether  the  Pueblo 
Indian  hinds  are  in  fact  materially  benefited  by  each  and  every  component  item 
or  element  entering  into  and  making  up  said  total  cost  of  said  works,  de- 
ducting or  eliminating  Iherefrom  in  whole  or  in  part  the  cost  of  i-ach  and 
every  such  c(unponent  item  or  eienunt  not  actually  and  materially  benefiting  the 
land  of  the  Pueblo  Indians  before  assessment  of  any  charges  or  cost  shall  be 
aflixcd  or  apportioncil  as  the  share  of  the  cost  <»f  the  work  to  be  paid  to  the 
district  under  this  agi-eement. 

Do  you  iindorstand  from  that  that  the  Secretary  must  pass  not 
only  upon  the  amount  that  is  to  be  paid  to  the  district 

Mr.  Marshall.  I  liave  ahTady,  in  my  statement  that  I  made  this 
afternoon,  made  my  connnents  upon  that  provision,  which  I  have 
indicated  is  unworkable,  and  which  may,  to  use  a  modern  expression, 
be  regarded  as  camouflaoe. 

Senator  Bratton.  That  is  beside  the  point.  Do  you  understand 
that  under  tiie  contract  he  has  the  power,  regardless  of  how  he  may 
exercise  it,  to  determine  how  much  shall  be  paid  for  this  development 
on  Indian  land? 

Mr.  Marshall.  The  contract  contains  the  language,  which  you 
have  just  read. 

Senator  Bratton.  Do  you  understand 

Mr.  Marshall.  M}'  understanding  and  contention  is,  however,  that 
it  is  an  impossible  thing  to  carry  out  if  this  contract  is  entered  into. 
That  is  my  notion  about  the  effect  of  this  language. 

Senator  Braiton.  Is  it  your  belief  that  the  Secretary  is  without 
power  to  pass  upon  how  much  shall  be  paid  to  the  district? 

Mr.  Marshall.  I  think  that  under  this  contract,  after  the  mak- 
ing of  this  contract,  he  is  without  power  to  say  that  he  will  go  no 
further.  I  do  not  see  that  there  is  any  reference  there  to  withdrawal 
from  the  contract. 

Senator  Brati-on.  No;  I  do  nt  mean  that.  I  repeat,  it  is  your  con- 
struction that  under  the  contract  he  lacks  the  power  to  pass  upon 
how  much  shall  be  paid  for  developing  the  Indian  lands? 

Mr.  Marshaix.  Yes;  I  say  that  I  do  not  think  he  has  that  power. 

Senator  liRATTON.  That  is  to  sa}',  how  much  must  he  pay  under 
the  contract. 

Mr.  Marshall.  Under  the  contract,  as  it  is  written,  my  notion 
is  that  he  would  have  to  pay,  unless  the  contract  can  be  set  aside  as  I 
trust  it  may  be. 

Senator  Bratton.  Yes. 

Mr.  Marshall.  He  would  have  to  pay,  in  addition  to  what  has 
already  been  paid,  including  what  has  already  been  paid,  $71.20  or 
whatever  the  amount  it,  or,  without  considering  what  has  already 
been  paid,  $G7.50  per  acre. 

Senator  Bratton.  That  it  must  be  that  Hat  ligure;  no  more  and 
no  less? 

Mr.  Marshall.  I  think  that  is  the  effect  of  that  contract.  Senator. 

Senator  Bration.  Did  I  understand  j'ou  to  mean,  a  while  ago, 
that  you  think  the  district  and  the  department  have  conspired  to 
treat  the  Indians  unfairly? 

26465— 29— PT  3 34 
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Mr.  Marshaix.  Oli,  I  did  not  use  the  word  •  conspiiinir."  I  am 
not  chaiactciizino:  actions.     I  am  statin«r  facts. 

Senator  Braiton.  I  understood  you  to  say  that  you  th()U<:ht  they 
had  entered  into  a  secret  a<jreement. 

'  Mr.  Marshall.  Had  an  understanding  as  to  what  was  to  be  done 
with  this  money;  tliat  this  money  was  to  he  j)aid  over  to  the  district, 
the  full  amount,  except inj;  that  it  would  he  impossible  to  jio  on  with 
liie  plan  whit  h  has  been  agreed  uj)on. 

Senator  Bratton.  You  mean  some  understanding  outside  the  writ- 
ten contract? 

Mr.  Marshall.  I  do  not  know.  I  say  this:  I  say,  reading  the 
language  of  the  contract  in  the  face  of  the  fact  which  has  been  estab- 
lished, in  the  face  of  the  fact  that  the  appraiseis  have  made  their 
rei)ort  and  valuation  which  would  nc  essarily  ret|uire  $1,600,000  above 
what  those  assessments  provide  for,  I  can  not  see  an}'  other  solution 
but  to  believe  that  there  must  have  been  some  sort  of  undei-standing 
outside  that  expressed.  People  do  not  always  express  their  under- 
standings, but  they  can  be  very  well  inferred  from  facts  and  circum- 
stances, i  am  not  maldng  any  charge  of  a  conspiracy,  be.  ause  that 
is  a  word  which  I  would  not  use  unless  I  liad  some  evidence,  and  1 
have  not  any  evidence  on  that  question. 

Senator  Bkattox.  The  oificials  of  the  district  are  my  friends  and 
have  been  for  many  years.  I  want  to  assure  you  that  they  are  not 
men  of  that  type  and  they  do  not  do  business  that  way. 

Mr.  Marshall.  I  do  not  say  that  they  were  conspirators.  I  never 
used  the  expression.  You  used  the  expression  and  I  have  refused  to 
accept  it;  and  the  gentlemen  I  have  seen,  I  want  to  say,  from  New 
Mexico,  W'ho  were  here  at  the  hearing  which  took  place  on  September 
19.  were  gentlemen  and  I  formed  a  very  favorable  opinion  of  them. 

Senator  Bratton.  Well.  1  am  ghul  you  did,  and  I  want  to  assure 
you,  lest  we  have  a  misunderstanding  about  it,  that  they  are  not  men 
who  make  secret  agreements  to  injuie  or  treat  Indians  badly. 

Mr.  Marshall.  Well.  now.  let  me  make  a  statement  in  that  respect. 
I  did  not  say  anythini:-  about  a  secict  agieement  lo  treat  the  Indians 
badly.  I  am  merely  talking  about  what  (he  agreement  was.  or  what 
is  to  be  inferred  as  having  been  the  understanding,  and  that  is  per- 
fectly proper  so  far  as  I  am  concerneil.  1  do  not  find  any  fault  with 
them  for  trying  to  get  as  much  money  out  of  a  contract  with  the 
United  States  as  can  be  done  honestly.  I  am  not  making  any  charges 
against  them  in  that  respect;  but  I  do  say  thai  the  circumstances  in- 
dicate that  there  must  liaxc  l>eeii  an  understauiling.  and  I  am  taking 
it  for  granted  as  a  fact,  that  in  order  to  meet  the  fidl  cost  of  this 
impi-rjvemeut  it  would  be  necessary  to  get  froui  the  Indiiius  $1,600,000. 
plus. 

Senator  Braiton.  That  is  all  I  have  to  ask,  Mr.  Chairman. 

The  CuAiifMAN.  Senator  I^arra/olo.  do  yoti  wish  to  ask  any  (pies- 
tion? 

STATEMENT  OF  SENATOR  OCTAVIANO  A.  LARRAZOLO.  OF 
NEW  MEXICO 

Senator  I^AiutA/.oi.o.  Mr.  Chairman,  with  the  committee's  permis- 
sion I  would  like  to  be  heard  foi-  just  a  few  minutes. 
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Naturally,  we  aio  greatly  interested  in  this  project,  which  will  be 
of  the  most  incaltulahle  benefit  to  the  State. 

'Die  <j:enth'nian.  Mr.  Marsliall  this  niornin<r  in  >peakin<^  of  the 
-ubject  stated,  amonir  other  thin«rs,  that  it  was  not  the  proper  time 
js  yet;  it  was  too  early  to  enter  into  this  j)roject.  I  can  see  tiiat  the 
<j:('ntleman  is  not  personally  anjuaiiied  with  the  conditions  there  and  I 
vxpect  the  major  part  of  his  renmiks  on  this  subject  is  from  informa- 
lion  he  has  received  and  which,  of  course,  he  believes  to  be  correct. 

I  want  to  tell  the  <rentlemen  of  this  committee  that  I  iiave  lived 
in  New  Mexico  practically  all  my  life.  I  know  the  conditions  there. 
If  this  thin*]:  is  not  carried  throii<rli,  in  "J."")  years  you  will  not  iiave  a 
hundred  thousand  acres  in  the  whole  liio  (iraiide  Valley  for  cultiva- 
tion, nor  will  you  have  ."iO.OOO  acres,  and  1  dou})t  if  you  would  have 
:.'r.,()0()  acres.     It  will  all  be  water-logged. 

Leaving  that  aside,  however,  I  want  this  conunittet'  to  make  up 
their  minds  as  to  the  merits  of  this  contract  upon  facts,  not  upon 
sentimentalities.  All  through  this  argument  the  gentleman  has  re- 
ferred to  the  poor,  abused  Indian,  to  the  many  acts  of  injustice  and 
unfair  discrimination  against  the  Indians.  Of  course,  that  is  cal- 
<-ulated  to  arouse  the  sympathy  of  people  who  are  not  personally 
conversant  with  coiiditions  there.  I  rej)eat.  I  do  not  want  this  matter 
decideil  upon  sympathy,  I  w^ant  it  decided  upon  justice,  and  before  I 
go  into  a  discussion  of  the  merits  of  this  contract  I  want  to  ask  you 
one  question:  All  through  your  argument,  sir,  you  referred  to  the 
{joor,  abused  Indian  and  the  many  acts  of  injustice  done  to  him. 
Will  you  kindly  tell  this  committee  what  you  know  ab(>ut  any  injus- 
tice that  has  been  committed  against  them?     I  do  not  know  of  any. 

Mr.  Marshall.  I  have  read  the  history  of  the  United  States  verj- 
carefully.  I  have  read  all  of  the  experiences  of  the  Indians  in  the 
United  States.  That  is  a  matter  of  common  knowledge.  I  have  read 
a  large  part  of  the  recent  report  which  was  made  at  the  request  of 
Secretary  Work  by  a  commission  of  which  Mr.  ^larian  was  in  charge, 
which  goes  into  that  matter. 

Senator  Lakrazolo.  Let  us  go  to  the  fact>. 

Mr.  Marshall.  They  are  there. 

Senator  IjArrazoix>.  You  read  them.    Now,  tell  us  what  they  are. 

Mr.  Marshall.  That  is  a  book  of  about  a  thousand  pages.  I  will 
refer  you  to  that  book.  I  refer  you  to  the  history  of  the  Indians 
throughout  the  United  States.  They  did  own  the  whole  country,  and 
they  are  getting  gradually  crowded  into  a  corner  and  there  is  nothing 
left  for  them. 

Senator  Larrazolo.  My  statement  is  correct,  then,  that  your  state- 
ments are  based  upon  hearsay  and  not  upon  any  actual  knowledge  of 
your  own  ? 

Mr.  Marshall.  Thev  are  based  upon  the  history  and  the  record  as 
made.  I  think  there  is  enough  evidence  taken  by  this  committee  to 
show  that. 

Senator  Larrazolo.  In  this  case? 

Mr.  Marshall.  Not  only  this  case  but  others,  which  would  indicate 
that  the  Indians  have  not  been  very  well  treated. 

Senator  Larrazolo.  I  want  to  state  for  the  information  of  the  com- 
mittee that  what  I  say  are  facts  Icnown  to  me.  I  have  lived  practically 
all  of  my  life  among  the  Indians  in  Arizona  and  New  Mexico.    There 
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is  not  a  set  of  nuMi  in  I  he  United  States  that  are  nearly  as  weli  pro- 
tected by  this  (iovernment  as  the  Indians.  The  f)nly  disaclvantuKe 
that  the  Indian  has,  he  does  not  have  the  electoral  franchise;  and  ht- 
would  not  u>e  it  if  he  did  iiave  it,  and  it  is  because  he  will  not  do  it  or 
because  the  Ciovernnient  thinks  he  is  not  fit  for  it  that  he  has  not  the 
privile<re  now. 

Mr.  Marshall.  Can  he  vote  in  New  Mexico? 

Senator  Larka/.olo.  No.  The  only  disadvantage  he  has.  as  I  say» 
is  that  he  does  not  have  the  electoral  franchise,  which  he  would  not 
use  if  he  hail  it. 

Mr.  Maksiiaij,.  He  does  not  possess  it  now? 

Senator  i^Ai{i{AZ(»Lo.  No.  But  outside  of  tliat  he  has  every  advan- 
tag,e.  We  spenil  millions  upon  millions  of  dollars  every  vear  in  sup- 
port and  maintenance  of  our  State  <;overnment.  The  Indian  does  not 
pay  one  penny  a  year  and  he  enjoys  the  protection  of  the  Government 
the  sfime  as  you  or  I  or  anybody  else. 

If  you  ever  <;o  to  Santa  Fe  1  want  to  invite  you.  sir,  to  look  at  the 
Indian  school  this  Government  is  supporting;  there  foi  the  Indians, 
and  the  Government  is  sui)poitin^r  Indian  schools  for  the  instruction 
of  Indians  in  every  town  in  the  State  and  in  every  Indian  villafr** 
in  the  State:  but  speakin<r  about  that  -chool  at  Santa  Fe.  I  want  you, 
when  you  <ro  to  Santa  Fe.  to  look  at  it  and  then  tell  me  if  you  find  any 
university  in  the  whole  United  States  that  is  superior  to  that  institu- 
tion there,  as  far  as  buildin<j:s  are  concerned.  I  have  not  found  any 
yet,  in  New  Yoric  or  here.  There  the  Indian  is  instructed;  he  is  edu- 
cated. He  is  fed.  He  is  clothed.  He  is  housed  at  the  expense  of  the 
Government.    That  is  the  poor,  uiifor(unat<'  Indian, 

Mr.  Mahsiiall.  And  vet  Con<rress  had  to  Dassa  law  recentlv  for  the 
Pueblo  Indians  whose  lands  had  been  wron«j:fully  taken  from  them,  as 
the  bill  indicates,  through  the  negligence  of  the  (lovernment  au- 
thorities. 

Senator  LAiiUAZoi-o.  I  was  going  to  ask  you  that  very  question, 
what  lands  have  been  taken  away  from  the  Indians? 

Mr,  Mau.siiall.  You  have  that  ;ict.  That  will  tell  you.  Just  refer 
to  the  act. 

Senator  Lahkazoi.o.  Those  lands  in  New  Mexico  to  which  you  refer. 
You  say  you  ha\e  read  histoi-y.  You  are  sjx'aking  from  history  and 
charging  us  with  now  having  taken  Indian  lands  and  appropriated 
them  to  our  om'U  use.  I  will  charge  the  whole  United  States  with  hav- 
ing taken  not  only  the  Indian  lands  but  the  very  site  on  which  the  city 
of  Washington  is  built  to-day, 

Mr.  Maksiiall.  And  that  is  (he  reason  I  have  a  certain  amount  of 
symj)athy  for  the  Indians. 

Sen.'itoi-  Laim{azoi,o.  You  said  also  that  the  (jovernment  of  Mexico 
and  the  (Jovernment  of  Spain  respected  Indian  lands.  They  re- 
spected ihem  jii.st  as  we  did.  After  a  battle  of  four  centuries,  sir, 
they  finally  reduced  the  Indians  to  the  lands — just  as  we  have  re- 
duced them  here  to  the  lands — they  need  and  which  they  probably 
can  use.  The  balance  is  left  for  civilized  man  to  settle  on  and  to 
cultivate. 

I  am  here  to  tell  you,  gentlemen,  that  there  is  no  lot  of  people  in  the 
Ignite*!  States  better  treated  or  better  used  than  the  Indians  are.  and 
I  am  in  a  position  to  know  what  I  am  talking  about. 
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Now  as  to  this  contract.  A,s  I  undeistaiKl  it,  the  <;i.st  of  the  opposi- 
tion arises  from  the  fact  that  Indian  hinds  under  this  contract  have 
heen  assessed  a  hirjzer  amount  of  money  in  proportion  to  the  Indian 
acreage  than  on  lands  owned  by  tlie  white  men.  That  is  correct.  I 
agree  to  that.  Under  tliis  contract  I  believe  it  is  $G5  an  acre  for  the 
Indian  lands  and  $45  for  the  white  men's  lands. 

At  first  glance  it  would  appear  to  be  imfair  and  unju.'^t,  but  it  is  not, 
gentlemen.  Tiie  history  of  our  country  in  connection  with  this  class 
*»f  undertakings  and  with  reference  to  irrigation  ])iojects  and  all  of 
that  kind  of  tiling  has  proven  to  us  that  ail  or  substantailly  all  irriga- 
tion projects  at  their  end  and  at  their  conclusion  cost  a  great  deal 
more  than  the  estimates  originally  made.  I  believe  that  this  Gov- 
'■rnment  has  something  like  14  irrigation  projects  on  hand,  and  of  the 
14  only  2  have  been  j)ut  through  by  the  Government  without  addi- 
tional cost,  and  yet  there  may  have  been  some  additional  cost.  One 
of  them  is  the  Elephant  Butte  Dam  project  in  New  IVIexico,  my  State. 
That  is  one  of  the  two  successful  iriigation  projects.  The  other  ones 
have  been  wdiite  elephants  on  the  hands  of  the  Government,  and  that 
applies  to  about  12  out  of  the  14. 

While  it  is  true  that  under  this  contract  the  Indians  are  assessed 
a  higher  percentage  on  their  acreage  than  the  land  belonging  to  the 
■white  men,  remember  that  under  this  contract,  in  the  first  place,  as  to 
the  money  advanced  for  reconnaissance  work  for  the  project,  if  it  can 
be  put  through  for  less  than  the  estimated  cost,  the  proportionate 
amount  of  that  money  so  advanced  by  the  Government  for  the  In- 
dians will  be  refunded  under  the  contract. 

Though  you  do  not  live  in  a  country  where  irrigation  is  used,  of 
course,  you  can  imagine  the  situation  as  it  exists  in  a  place  where 
irrigation  is  used,  as  in  New  Mexico  and  the  AVestern  States  gener- 
ally. For  instance,  we  have  to  have  canals,  ditches,  and  works  in 
the  river  in  order  to  have  permanent  water.  The  canals  and  ditches 
must  be  repaired  continuously  every  year  at  a  very  large  expense. 
Under  this  contract  the  money  that  the  Indians  are  putting  up  to 
carry  out  this  project  is  the  last  word  as  far  as  the  Indians  are  con- 
cerned, and  they  can  not  be  taxed  any  more  under  the  contracts  for 
maintenance  and  upkeep  of  the  irrigation  works.  That  is  a  great 
saving. 

Mr.  Makshall.  May  I  call  your  attention  to  the  fact  that,  with  the 
f-xception  of  8,000  acres,  the  Indians  do  have  to  pay  for  ojieration  and 
maintenance  just  as  the  whites  do,  under  this  contract  and  under  the 
-tatutc  as  well? 

Senator  Laukazolo.  With  the  exception  of  the  8.000  acres,  you  say? 

Mr.  Maksiiall.  Yes. 

Senator  Lakiiazolo.  Very  well.  That  is  a  very  great  advantage. 
Now,  then,  it  is  going  to  take  lots  of  money  to  keep  up  those  irriga- 
tion works  and  it  is  not  going  to  be,  gentlemen,  a  (|uestion  oF  one  year 
>r  every  other  year;  it  is  going  to  be  every  year,  because  if  y<m  ever 
go  to  Arizona  and  see  the  Roosevelt  Dam.  I  believe  they  call  it,  or 
if  you  go  to  New  Mexico  and  see  the  Ele|>hant  Butte  Dam,  you  will 
find  it  eteinally,  eveiv  year:  they  have  to  be  working  at  those 
ditches,  canals,  and  dams  all  the  time  in  order  to  keep  them  in  repair 
and  it  takes  a  lot  of  money.     The  Indians  d(»  n()t  pay  a  cent  of  that. 

When  that  irrigation  project  is  put  thiough  a  gieat  deal  of  land 
will  be  reclaimed  that  is  jiow  absojutclv  useless.     The  <renlleman  in 
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liis  ar^nnncnl  this  nn»jnin<r  -tattnl  this  was  a  little  piomature,  ilmt 
the  Inilian  land-  did  not  need  that  iiri«ralion.  Yon  do  not  know 
thoso  lands. 

Mr.  Marshaij-.  1  it'foned  to  the  8,000  acres. 

Senator  Larhazoi.o.  Yes:  and  those  8,0<K)  acres,  Mr.  Marshall,  are 
in  the  river  bottoms,  in  the  valley.  I  dare  say  that  two-thirds  of  the 
Indian  lands — if  not  three-fourth.s — are  under  water  or  are  watiT- 
]o<r«red.  The  Government  has  drained  that  land  and  redeemed  a 
<riuM\  deal  of  the  land  that  was  under  water,  hut  take  the  lands  down 
rhrou<:h  Cochiii.  Santo  l)oniin<ro.  San  Felipe  Santa  Ana,  Sandia. 
the  aizricidtural  huids  of  those  Indians  in  the  valley — in  fact,  all 
down  the  Kio  (Jrande  there — two-thirils.  <»!•  fully  three-fourths,  per- 
haps, of  all  that  land  is  water-lo;i«2;ed  an*!  absolutely  useless  and,  as 
the  <rentleinan  very  correctly  said,  in  many  places  the  rivei-  bed  is 
higher  than  the  lands  on  the  side  and,  therefore,  the  water  ju.st 
s})reads  over  everywhere. 

When  this  is  put  throu<ih  and  all  of  this  land  is  redeemed  for 
a<rricultural  purixjses.  there  is  <roin^'  to  l)e.  and  ne<'es.sai-ily  will  be,  a 
hn<^e  inflow  of  ianuers  and  a^nicultuiists  to  that  country,  and  there 
will  be  a  lot  of  this  land  for  lease:  and  when  it  comes  to  lease  com- 
petition as  between  the  Indian  and  the  white  man.  the  Indian  has  de- 
cidedly the  advanta<j:e  of  it  because  he  does  not  have  to  pay  ii\  the 
lonjj:  run  nearly  as  much  as  the  white  man  wouhl  have  tf>  pay  in 
order  to  keep  up  these  irrigation  works.  Those  are  facts,  <:eT\tle- 
nien,  that  we  know  from  actual  experience. 

Mr.  Makshall.  That  is  merely  your  opinion  as  to  what  may  hap- 
pen or  what  will  happen? 

Senator  Lahkazolo.  It  is  not  my  opinion.  It  is  what  I  know;  it 
is  what  I  have  seen,  an<l  if  you  will  come  to  New  Mexico  I  will 
show  it  to  you.  It  stands  to  reason  tliat  if  I  have  a  tract  of  \aiu\ 
here  and  you  have  a  tract  of  land  over  yonder,  and  I  have  pot  to  be 
continuously  spendin<r  money  to  keep  my  land  in  a  productive  con- 
dition whereas  you  do  not  spend  one  cent,  you  can  lease  your  land  a 
;rood  deal  cheaper  than  I  can  lease  mine.  That  proposition  is  self- 
exjdanatory. 

Mr.  Makshall.  On  this  15.000  acres  which  are  to  be  leaded  the^ 
Indians  will  have  to  do  the  payinji  for  oix-ration  and  maintenane. 

Senatoi-  Laijkazolo.  Another  thiuij;:  VVe  pay  taxes  on  every  inch 
of  land  that  we  own;  the  Indian  does  not  ])ay  one  nickel.  All  those- 
facts  should  be  taken  into  consideration  when  you  come  to  weij^h 
this  contract  as  a  whole. 

A<:ain,  under  this  contract,  as  far  as  the  land  that  is  now  untler 
cultivation  is  concerned,  the  8,000  acres  of  land  belonirinL'  to  the 
Inilians.  they  are  )>riviletred  in  the  use  of  water  to  the  extent  that 
if  the  water  becomes  scarce,  as  it  always  does  before  the  w<Mk  is 
done,  especially  in  the  months  of  .luly  and  Aui;ust,  they  have  th»« 
eX!  lusive  Use  of  the  water.  The  Kio  (iiande  l'ocs  <lry  except  in  the 
northern  pait  and  there  is  a  very  small  sti-eam  lunninir  where  this 
Indian  i)roperty  is  locate«l  at  San  Felipe  and  those  places  throuj;h 
there.  The  white  people  can  not  take  that  watei-  because  the  Indian 
has  the  privilcfje  under  the  contract. 

Mi-.  Maksiiall.  They  have  pot  the  legal  priority,  of  course. 

Senafoi-  Lakha/.oi.o.  That  is  what  this  contract  says — that  lic'v 
shall  hav(!  the  privilege. 
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Mr.  Marshall.  He  oiifjht  to  have.     He  has  had  it  all  alonji;. 

Senator  Larkazolo.  Well,  he  has  had  it  in  a  measure,  but  he  has 
not  had  it  all  alone  lor  the  last  200  years. 

Mr.  Marshall.  He  has  had  it  under  the  law. 

Senator  Braiton.  That  is  a  debatable  ((uestion  aiiion<r  the  lawyers 
of  my  State.    They  are  not  agreed  on  that  amonf?  themselves. 

Senator  I.akrazolo.  If  at  any  time  there  is  dantrer  ()f  any  Hoods 
JnjurinLT  the  Indian  hinds,  under  this  eontract  all  of  us  are  com- 
pelled to  <io  to  work  to  protect  the  Indians,  and  control  the  floods 
in  order  to  protect  the  Indian:  and  the  i)()or  little  Indian  stays  at 
home — the  poor,  unfortunate  Inilian  ! 

AjTjain,  it  is  provided  in  this  contract  tiiat  if  for  any  reason  the 
expen.se  and  cost  of  carryin<j:  this  throu«;h  should  be  less  than  what 
it  has  been  estimated,  the  Indian  as  W(>11  as  the  others  shall  receive 
a  share  of  the  proHt  in  the  reduction. 

So  that  while  at  first  si<>;ht,  <i:entlemen,  it  may  appear  that  it  is  a 
little  unfair  to  the  Iiulian  to  tax  his  land  a  little  hi<.dier  than  the 
Avhite  niiurs  land,  when  you  come  to  consider  all  of  tl!,e  facts,  I  think 
you  will  a<rree  with  me' that  the  Indian  has  by  far  the  best  of  the 
wiiole  contract. 

Somethinfj:  has  been  said  about  the  assessment  not  hiiin*r  quite  cor- 
lect,  or  that  it  is  mathematically  correct  and  that  no  proper  method 
has  been  adoj>ted.  The  jzentleman  ou^ht  to  know  in  a  i)roceeding  of 
this  kind  it  is  absolutely  impossible  to  be  accurate.  For  instance, 
as  to  ]>rofits.  how  nnich  is  this  land  j;oin<r  to  be  profited  by  the  con- 
stiuctiou  of  the  works,  or  that  land  over  yonder  oi-  that  land  over 
there^  It  is  all  ima<2:ination ;  it  is  all  a  <ruess.  Take  tlie  Elephant 
Butte  Dam.  That  runs  throu<::h  southern  Xew  Mexico  and  for  alout 
]()0  miles  into  Texas.  There  is  no  re<»ularity  as  to  the  benefits  that 
those  lands  have  received  by  reason  of  the  construction  of  that  dam 
or  that  irrigation  project.  There  is  no  regular  price  to  be  paid  for 
the  land  under  irrigaticm.  Some  lands  are  worth  twice  as  much  as 
others,  so  you  can  not  tell  how  much  each  particular  piece  is  going 
to  be  benefited.  It  is  only  a  matter  of  guess  and  calculation  at  best. 
The  only  thing  a  person  can  do  is  to  do  the  best  he  can  under  the 
circumstances. 

The  Secretary  of  the  Interior  and  the  Bureau  of  Indian  Affairs, 
I  take  it,  are  entitled  to  be  considered  by  us  as  being  honest,  honor- 
able men,  an<l  intelligent  men.  What  object  wouhl  the  Secretary  of 
the  Interior,  foi-  instance,  have  in  saying  the  Indian  shall  pay  $5 
or  $10  more  for  his  land  than  somebody  else  ^ 

However,  when  this  contract  was  entered  into  all  of  those  things 
weie  discussed  just  as  we  a!"(^  discussing  them  now.  and  the  Secretary 
of  the  Interior  and  the  peo])le  repi-esenting  tlie  conservancy  district 
in  New  Mexico  arrixetl  at  values,  figures,  and  conchisions  as  best  they 
could  and  to  the  best  of  their  ability.  I  do  not  think  it  is  fair  to 
assume  tiuit  the  Secretary  of  the  Interior  or  anybody  connected  with 
this  matter  went  in  there  with  dirty  hands  or  with  improju'r  motives. 

Now,  then,  supposing  that  you  should  go  to  work  and  demand 
that  this  whole  thing  should  be  changed,  what  assurance  would  you 
have  tliat  you  had  it  rights  You  would  be  ju.^t  as  liable  to  nud<e  a 
mistake  as  we  ai'e.  The  thing  is  to  accomi)li>h  the  major  fact.  Let 
us  not  allow  one-half  of  that  State  to  go  absolutely  to  ruin  ami  de- 
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struction  in  order  U»  save  a  few  dollars  to  the  Indian  who  really 
does  not  need  it  because  Uncle  8ani  is  takin<r  care  of  him  anyway. 

Mr.  Mahsiiall.  Uncle  Sam  is  paying;  for  all  of  this,  hut  the  In- 
dians have  to  pay  him.     How  are  they  j;oin<;  to  do  that  ^ 

Senator  Larrazolo.  You  say  the  Indians  have  no  money,  I  sup- 
pose the  papers  know  what  they  are  talking;  about.  Thry  say  they 
saw  $7.000.()()()  of  Indian  money  in  the  United  States  Treasury  and 
that  they  did  not  know  what  to  do  with  it. 

Mr.  Marshall.  Which    Indians^ 

Senator  Larrazolo.  Indians  all  o\'cr  the  country. 

Mr,  Marshall.  Not  the  Pueblos.  'J'here  are  some  Indians  like 
Jackson  Barnett  and  others,  thoujrh. 

Senator  Larrazolo.  I  submit  that  this  contract  should  be  allowed 
to  stand,  I  do  not  mean  to  say  it  is  perfect:  it  can  nf)t  be  perfect. 
Neither  you  nor  any  of  us  could  make  a  thin<r  like  this  jjcrfect.  We 
are  bound  to  make  mistakes.  But  foi-  the  sake  of  savin</  a  whole 
State,  we  ou^ht  to  l)e  able  to  say,  "Well,  we  can  afford  to  nuike  a 
mistake  of  a  few  dollai's  in  order  to  save  half  of  the  State  of  New 
Mexico," 

The  Chairman.  Jud«!:e  Edwards,  have  you  some  que^stions '^ 

Mr.  Edwards,  Yes.  sir:  I  would  like  to  j^-esent  the  department's 
view  of  the  contract. 

The  Chairman,  Have  yoii  any  questions  to  ask  of  this  witness* 

Mr,  PvDWARDS,    No. 

The  Chairman,  That  is  all, 

TESTIMONY  OF  JOHN  H.  EDWARDS 

(The  witness  was  sworn  Iw  the  chaiiinan. ) 

Mr.  Edwards.  My  name  is  John  H,  Edwards.  I  am  ai  pn-seiu  the 
Assistant  Secretary  of  the  Interior  Department  and  liave  been  since 
late  in  Ee})ruary,  il)2r>.  Prior  to  that  time.  I  was  the  solicitor  of  the 
department  from  the  middle  of  April,  1928.  to  the  lime  I  became 
assistant  secretary  in  February  of  10:^5. 

I  want  to  explain  very  briefly  the  procedure  loUowitl  in  the  depart- 
ment in  the  makin«r  of  a  contract  of  this  kind.  This  particidar  con- 
tract was  ne<j:otiated  by  the  Indian  ofhce  with  the  conservancy  district 
of  New  Mexico.  That  is  the  usual  procedure.  This  contract,  after  it 
was  netrolialed  but  befoie  it  was  submitted  to  the  Secretary  of  the 
Intei-ior  for  ids  consideration,  Mas  ^ent  to  tlu'  solicitor's  oflice  of  the 
dciiarlment  and  after  (he  solicitoi"'s  oflice  had  examined  it.  it  then 
came  to  me  on  its  way  to  the  secretary  for  his  consideration.  Tlu' 
procedure  followed  in  the  case  of  this  parlicular  contract  differs  in 
no  respect  from  the  j)rocedure  followed  in  all  like  matters. 

After  the  contract  came  to  me  I  imiuired  of  (hose  who  had  handled 
it  in  (he  Indian  oflire  and  (hose  who  had  handled  it  in  the  ^olicitor''s 
ollicc  what  objections  there  wei-e  to  the  contiact.  In  other  woi"d>.  1 
wanted  (o  make  mvM'lf  ramiliar  with  the  fads  and  with  (he  contract. 
I  consulted  Mr.  ,Meri(t.  of  (he  Indian  ollicc:  .Mi*.  .loliii  \\.  Keeves.  an 
a((orney  of  the  solicitor's  ollice :  Mr.  Klickin^er,  of  (he  Ii-ri«ration 
Service  and  the  Indian  hureau:  and  the  t-njiineei-  at  lar<je  of  the 
Indian  Service;  and  also  (he  chief  en^rineer. 

On  more  than  one  occasion  I  had  (hem  in  my  ollice  fioin*;  over 
the  facts,  tryin^^  to  familiarize  myx'li'  with  the  details  and  especially 
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with  the  arjiuiiu'iits  aijinnst  llic  cxt'ciititMi  nf  ihc  f«iiit liid.  I  i'oiiiul 
upon  in(|iiiry — iuul  tliis  is  all  a  tier  (hr  toiitract  had  Ijct-ii  ca^-t  into  its 
first  form  and  sent  to  my  ollici' — that  Mi*.  Louis  Marshall,  of  New 
York,  who  has  ai)peare(l  hero  to-(lay  had  ai)])('aiT(l  at  the  Indian 
Office  and  i)resented  his  views.  I  was  not  present  and  did  not  even 
know  Mr.  Alarshall  had  appeared  in  the  IiuUan  Oflice. 

Mr.  Maiishali..  You  were  present. 

Mr.  Edwahds.  I  am  talkin«r  about  the  Indian  liiireaii  now.  1 
found  Mr.  Marshall  had  written  a  numher  of  letteis  and  I  immedi- 
ately called  for  those  letters  in  order  to  ascertain  the  nature  of  his 
objections  to  the  contract. 

About  that  time  a  hearing;  was  arranged  for  Mr.  Marshall.  I  do 
not  know  the  details  of  how  that  orijriiuited.  hut,  anyway,  a  heaiin<r 
was  arranjied  for  Mr.  ^Marshall  before  the  Secretary  of  the  Interior 
on  the  IDtli  day  of  September.  I  was  present  at  that  hearin*;.  Mr. 
Marshall  at  that  time  presentetl  his  views  very  fully,  and  I  think 
I  can  say  without  any  contradiction  he  did  .so  without  any  limitation 
of  time.  and.  as  these  letters  .say.  without  any  restriction  on  the  man- 
ner of  presentation.  When  he  finished  he  said  that  he  I'cserved  the 
rij^ht  to  send  to  the  Secretary  a  memorandiiui  (•o\'eriu<!:  what  he  said 
on  that  day;  not  a  memorandum  of  some  ar«;ument  he  was  ^oin^  to 
produce  in  the  future,  hut  a  memorandum  of  or  a  resume  or  .synopsis 
of  what  he  had  said.  If  that  memorandum  ever  came  to  the  depart- 
ment I  have  no  knowledjie  of  it.  I  nnide  inquiry  and  luive  been  told 
that  it  was  not  submitted. 

I  want  at  this  time  to  call  to  your  special  attention  the  studied 
effort  of  the  dei)artment  to  make  Mr.  Marshall  acquainted  with  all  of 
what  was  <j;oin<r  on  concernin<i'  tiiis  contract.  'IMie  first  draft  of  the 
contract  was  submitted  to  ISlr.  Marshall  and  that  api)ears  in  the 
correspondence  that  has  been  pivsented  here.  'I'hat  is  the  draft,  Mr. 
Marshall,  if  I  understand  the  matter  correctly,  that  you  j)resented  to 
the  Secretary  on  the  19th  day  of  September. 

Mr.  Makshauv.  No;  I  did  not  present  anything  to  the  Secretary. 
The  first  draft  I  ^rot  was  the  one  sent  me  about  the  :^Oth  of  March. 

Mr.  Edwards.  That  is  the  one  to  which  you  addressed  yourself 
before  the  Secretary? 

Mr.  Marshall.  Oh,  yes. 

Mr.  p]i)WAiiDs.  I  did  not  mean  you  personally  presented  it,  but  that 
is  the  one  to  which  you  addre.s.sed  yom-  remarks. 

Mr.  Marshall.  That  is  the  C(mtract  concernin<j:  which  I  wrote 
the  Secretary  and  wrote  the  commissioner,  and  talked  at  the  hearinj?. 

Mr.  Edwards.  That  was  a  tentative  contract.  Subsequently  that 
contract  was  chanjred — and  chauired.  T  will  say.  at  my  su<j:j;estion — • 
in  several  i)laces.  and  a  new  contract  was  prepaicd.  usinii;  the  same 
form,  for  convenience  sake,  of  the  old  contract,  but  merely  settinj^ 
out  in  the  contiact  the  new  matter;  and  every  tiiiu>  a  chan<i:e  was  nnule 
in  the  contract  ^Ir.  Marshall  was  <riven  a  copy  of  the  chan^«'d  con- 
tra<'t,  and  tliere  is  no  exception  to  that  statement.  I  sav  that  because 
I  want  the  committee  to  understand  that  a  -tiidied  effort  was  made 
by  nie  to  cooperate  with  Mr.  Marshall. 

Mr.  Marshall.  But  not  the  final  contract  that  wa>  ultimately 
signed. 

Mr.  Edwards.  I  am  cominjj:  to  that.  When  Mr.  Marshall  fini.«;hed 
on  t])i'  10th  day  of  September  there  was  no  understanding  that  there 
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was  to  be  another  liearinjr.  This  morninj;  Senator  liratton  asked 
Mr.  Marshiill  whetlier  or  not  that  hearing  ^vas  c'<)nii)l('te  in  itself,  or 
whether  there  was  an  understandin;:  in  reference  to  a  future  liearinp. 
There  was  no  understandinjr  of  a  future  hearinjr.  1  was  present  and 
there  were  10  other  peoj^le  present.  I  am  sure  1  understood,  and  the 
Secretary  understood.  Mr.  Marshall  had  made  his  complete  pres- 
entation. 

Mr.  Maksii.mj..  liut  the  Secretary  spoke  of  a  hearing  on  the  3d  of 
December. 

Mr.  P^uwAnns.  Let  me  <ret  to  that,  'ihc  contract  was  con-tanlly 
underfjoin^  chan<j:es.  Later  a  change  was  made  in  the  contract,  and 
the  correspondence  will  show  that  when  that  chanire  was  made  a 
letter  was  sent  to  Mr.  Marshall  sending  him  a  copy  of  the  chansred 
contract  and  suggesting  if  he  wanted  a  hearing — it  was  a  suggestion 
of  the  Secretary  of  the  Interior  and  not  compliance  with  any  demand 
from  Mr.  Marshall;  it  Avas  a  voluntary  statement  on  the  part  of  the 
Secretary  of  the  Interior  if  Mi-.  Miiishall  wanted  a  hearing — he  might 
have  that  hearing  on  the  ;>(1  day  of  l)eceml)ei'. 

Mr.  Makshai.l.  Do  not  the  letters  show  for  them.<<elves  what  was 
said  ? 

Mr.  Edwards.  Yes.  sir;  and  I  will  be  j)leased  to  read  just  what  was 
said  if  I  can  lind  it. 

Mr.  Marshall.  I  think  they  are  already  in  the  record. 

Mr.  Edwards.  I  am  within  the  lecord,  too.  Here  is  a  letter  of 
November  9,  and  there  was  no  letter  fi'om  Mr.  ^larshall  to  the  Sec- 
retary of  the  Interior  calling  for  this  letter.  This  letter  from  the 
Secretary  of  the  Interior  is  a  voluntary  letter  by  the  Secretaiy  and 
not  in  answer  to  any  inquiry'  or  any  letter  received  from  Mi-.  Mar- 
shall.   This  letter  is 'dated  November  9,  1928.    [Reading:] 

Mr.  I.otns  Maksiiall, 

Xcir  York  City. 

My  Dkak  Mu.  Maushai.i.:  1  iiin  seiidiiin  to  you  lioreiii  ii  copy  of  a  proposed 
H^rceraent  t"  l)0  cnteretl  into  witli  tlic  Middle  Rio  (;i:iiide  t oiiservsincy  district 
of  New  Mexico.  "J'liis  tentative  coiitrjict  li.is  not  l)een  ;ipprov(>d  iiy  inc.  bat  will 
be  j,'iven  coiisideriitioii  after  its  ex(>eution  and  riMuni  to  ine  jiy  tjic  coii>;ervancy 
district,  'i'liis  tentative  contract  has  been  forwarded  liy  me  this  day  to  the 
district  witli  a  letter  to  tlie  district,  a  copy  of  which  is  also  sent  to  you  herein. 

Monday,  December  ;i,  10  o'clock  a.  m..  at  my  ollice  here,  are  tlu'  time  and  place 
now  fixed  for  a  hearinfj  on  this  projMised  contract,  if  you  care  to  1k'  heard  a^ain. 
Should  this  date  be  ineonveuient  for  you,  I  shall  be  i)leased  to  consider  any 
chauKO  to  meet  your  convenience,  provident,  of  course,  that  it  is  not  such  a 
change  as  will  materially  delay  the  cou>ideration  of  the  contract  by  me  after 
its  return  from  the  district. 

Kindly  advise  me  whether  or  net  ym;  desire  to  be  beard  .luaiii  in  liiis  matter. 
Sincerely  yours, 

Itov    o.   Wkkt.   Scrnlorii. 

Sentitor  Wjikklijj.  ^^'hat  was  the  re|)ly  ^ 

Mr.  Edwards.  The  re])ly  to  that  came  ffoiu  Mr.  Miiishall  on 
November  It),  1928,  iiddressed  to  the  Secretary.  Shall  I  read  it  ^  It 
is  in  the  record. 

Sentitor  Wiif.klkr.  Never  mind,  then. 

Mr.  Edw.\iu)s.  I  am  trying  to  give  you  this  in  narrative  foi  ni. 
Mr.  Marshtdl,  in  stibsecpient  correspondence,  said  he  coid(.l  not  come 
on  the  'U\  chiy  of  December,  and  said  it  would  be  impossible  for 
him  to  be  present  until  .some  time  after  the  lirst  of  the  coming  year — 
I  think  voii  sjiid  about  the  Isl  (d"  .laiiuaiv. 
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Mr.  Marshall.  I  asked  that  it  bo  pcstponcd  \intil  after  the  1st  of 
.laiiuaiy.  I  did  not  say  it  would  not  bo  possible  for  me  to  come 
lu'.re,  but  that  it  would  "be  inconvenient  for  mo  to  do  so. 

Mr.  Edwarls.  Well,  lot  us  read  what  you  did  ,say. 

Mr.  Marshall.  Well,  read  it.  We  were  insistin<>;  that  nothm<? 
further  be  done  until  after  the  appraisal  was  received,  because  we 
thou«rht  it  would  be  premature  to  have  any  action  at  all  untd  we 
liad  those  appraisals. 

The  CiiAiHMAN.  I  think,  Jud<;o  Edwards,  the  committee  have 
lieard  those  letters  read  and  wo  have  no  doubt  b\it  what  the  Secre- 
tary of  the  Interior  has  <rivon  Mr.  Marshall  copies  of  the  contracts 
and  all  that.  What  we  are  interested  in  at  this  time  is  your  explana- 
tion of  the  contract. 

Mr.  Edwards.  I  shall  proceed,  upon  your  3U<z«restion,  to  tlie  con- 
tract. 

The  Chairman.  I  think  that  would  be  well. 

Mr.  Edwards.  I  would  like  you  j^cntlemen  to  look  at  the  contract 
while  I  am  discussin<^  it,  because  in  all  of  the  discussion  this  after- 
noon this  contract  has  boon  talked  about  and  it  has  been  criticized, 
but  the  lan«;ua^fe  has  not,  I  think,  been  followed. 

Mr.  Marshall's  main  contention,  if  I  fjet  it  correctly,  is  this:  That 
the  conservancy  di.strict  at  the  time  the  contract  was  executed  had 
not  fixed  its  assessments  of  benefits,  and  his  contention  was  and  is 
that  the  contract  yhould  not  have  been  executed  until  these  assess- 
ment of  benefits  had  been  fixed  by  the  conservancy  district  of  New 
Mexico.  The  contention  of  the  department  is  that  it  was  not  neces- 
sary to  dolay  the  oxocution  of  the  contract  until  those  assessments 
were  fixed,  ])rovided  the  contract  contemplated  the  use  of  those 
fi*j;ures,  when  determined,  as  the  basis  for  the  consideration  of  the 
assessment  to  be  made  a'ijainst  the  Indian  lands. 

Some  sug«restion  has  been  made  of  haste,  and  I  call  your  atten- 
tion to  the  fact  that  the  act  of  Con<rress  under  which  this  contract 
has  been  executed  was  approved  on  the  13th  day  of  March,  11)28, 
and  this  contract  was  executed  by  the  Secretary  on  the  I7th  day 
of  December,  nine  months  and  four  days  after  Mr.  Mar.shall  had  pre- 
sented his  matter  to  the  Indian  office,  after  ho  had  fully  presented 
his  matter  to  the  Secretary  of  the  Interior  and  after  he  had  filed 
or  presented  or  sent  his  letters  to  the  Secretary,  which,  after  all, 
are  nothin<;  more  nor  loss  than  briefs. 

Mr.  Marshall.  And  only  two  days  before  the  lilin<r  of  tlio  ap- 
T>raisal  ? 

Mr.  Edwards  (continuin^r).  And  (he  Secretary  had  no  knowled<re 
;»>  to  when  the  district  would  issue  those  fimires. 

Mr.  (ii.AVLK.  May  I  ask  you  whether  you  would  have  cliaujicd  (ho 
ontract  in  any  way  had  you  had  the  appiaiser's  rejxni  '. 

Mr.  Edwards.  No;  1  would  not,  if  the  matter  had  Ix-i'u  Ief(  to  my 
judpnent,  because  that  matter  is  taken  care  of.  a>  I  will  .•x|)laiu  latoi" 
•on  in  my  testimony. 

Mr.  Marshall.  May  1  recall  attention  here  in  this  connecticm  to 
the  proviso  in  the  act 'of  Alarch  1:5,  1{)'J,S.  be<rinninL'  with  ''  ProvkUd, 
That  said  Secretary  of  the  Interior,  through  the  C'omuiissioner  of 
Indian  Affairs,''  and  especially  to  this  part:  "And  that  the  district 
.books  and  records  shall  be  available  at  all  times  for  inspection  by 
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said  lepivsentativ*'.**  So  yoii  coiiM  liav«-  had  that  iiisidt*  iufonuution 
if  you  hatl  wanted  it. 

.\Ir.  Kdwauds.  'rill'  jiifoniialioii  would  not  haw  availed  anytiiiu^. 

Mr.  Marshall.  You  did  not  try  to  «ret  it.  although  1  must  say 
1  ratluM-  liysttM-icaily  aske<l  for  it  tinif  after  tinu»  and  said  that  I 
(•onsi<len-<l  it  important.  Vou  never  indicated  to  uie  you  did  not 
think  it  was  inipoitant. 

.Mr.  Edwakd.s.  I  want  to  call  youi-  attention  in  lta.«^^«in«r  t<>  a  stutt'- 
nieiit  made  by  .Mr.  Maishall  that  the  Indians  nii<.dit  hi-  tlcnied  the 
use  of  the  watei'  duiiuf:  the  period  <d'  construction  and  that  he  called 
the  attention  of  the  Secretary  of  the  Interi(U-  to  that  fact  at  the  time 
of  the  heariuL'  "U  the  lUth  day  of  September.  Plea-c  turn,  mow,  to 
pa<re  7: 

It  is  further  uiKh'istuod  and  a.inecMl  thai  dnriiis:  tin-  ((Hi.vI  nuiimi 

The  CiiAiit.AiAN.  What  section  is  that  ^ 

Mr.  Edwards.  Pa«;e  7.     It  is  the  last  parajrraph  under  ^ectioIl   11. 

Mr.  Mahshali..  Is  that  the  contract  as  si<(ned  ? 

Mr.  Edwards.  I  am  reading  from  the  contract  as  executed. 

Mr.  Marshall.  You  know  in  the  previous  draft  that  wa.-  alt<;- 
^ether  omitted,  althouLdi  you  conceded  that  was  an  important  pro- 
vision. 

Mr.  Edwards.  The  point  about  tlie  nmlter.  .Mr.  Marshall,  is  that  w.- 
are  talking:  about  the  executed  contract  an<l  not  about  the.se  several 
contracts  that  were  tentative  contracts  and  which  were  i)assed  bi.-W 
and  forth  merely  to  cast  a  i)ennanent  contract. 

Mr.  Marshall.  In  your  other  form  of  contract  you  had  oiriii^t 
those  provisions  and  t  call(>d  the  Secretary's  attention  to  what  had 
occurred  on  the  IDth  of  September  when  lie  and  you  and  the  repre- 
sentatives of  the  conservancy  district  admitted  I  was  rijjrht. 

Mr.  Edwards.  I  am  calliiV>-  attenti<»n  to  the  fact  it  is  in  the  con- 
tract sifjned  by  the  Secretary.     |Readin«j^:| 

It  i.s  further  luiderstnod  and  a}rree<l  that  during  the  coiistrnrtiMn  i»f  the 
works  of  th(>  district  thi-  suppl.v  of  water,  whether  for  irri;oition.  stork,  lio- 
niestic  use.  or  otlierwise.  now  enjoyed  i).v  the  Indians  shaU  not  lie  intt»rfere«1 
witli  to  the  nniterial  detriment  of  the  Indians. 

Mr.  Marshall.   Is  that  all  you  o[ot  in  on  that  point  '. 

Mr.  PjDWards.  That  is  all  there  is  at  that  particular  i»lace.  I  now 
n  ant  to  pass  to  .section  14. 

Mr.  Marshall.  There  is  another  pro|)osition  that  you  left  out. 

Mr.  Edwards.  Mr.  Marshall  proceeds  on  the  premise  that  thi.-^- 
fndian  lands  are  to  be  as.sessed  $()7.r)()  j)er  acre.  The  statute  sjiys 
that  in  no  event  shall  the  average  ])(-r  acre  cost  for  the  area  of  Iitdian 
land  Iteiiefited  exceed  ^(>7.;''>0.  ami  that  lan<j:uao:e  is  word  for  word 
from  the  statute  and  placed  in  the  contract.  There  is  lu)  lhou}j;ht 
(hat  these  Indian  lainls  will  be  assessed  at  i?t>7.r)<)  pi-r  a<'re.  aiul  .•*«> 
far  as  the  liofures  available  to  the  department  up  to  the  pr<>sent  tin\t 
nvo  concerned  there  is  no  ba^is  in  iiuy  calculation  for  such  a  ti^ure. 

Seiuitor  Whlklkr.  What  is  yDur  basis ^     What  is  your  tijxun'? 

Mr.  Edwards.  .Vbotit  $4r».  I  a.sked  Mr.  .lohn  K.  Heeves  of  th- 
solicitor's  ollict'  to  compile  for  me,  .so  as  1  miohl  present  it  to  the 
committee,  the  fi<_nires  now  a\ailid)le  in  order  that  we  mi^fht  midve  a 
cahulalion  upon  tho.se  li^iu'es  to  .show  our  inter|)retation  of  the 
contract. 
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Senator  Pink.  Did  not  Senator  Liniazolft  Iiavo  in  niiiul  '>('>'»  an 
ere  on  Indian  land  i 

Mr.  EuwAKDs.  lie  did  say  that,  but  we  do  not  a^ntr  that  that  is  tho 
interpretation  of  tlie  contract. 

Senator  Lahkazoi.o.  The  contract  stated  that,  but  not  as  a  tinal 
j)roposition. 

Mr.  Edwards.  At  this  moment,  too,  before  it  escapes  my  mind, 
1  want  to  introduce  the  contract,  the  executed  contract,  in  evidence. 
T  do  not  think  the  executed  contract  has  «rone  into  the  record. 

The  CiiAiuMAN.  If  it  is  not  ah-eady  in,  we  will  put  it  in. 

(The  contract  as  executed  will  be  found  ])rinted  at  the  cud  of  this 
;ay's  proceediii<j:s.  marked  "  Exhibit  No.  151>.*-) 

Mr.  Edwards.  The  memorandum  which  Avas  prepared  for  me  by 
Mr.  Reeves  is  predicated  upon  ti<^ures  of  the  conservancy  district 
f  New  Mexico.  The  district,  as  I  understand  it.  has  made  a  tenta- 
tive assessment  of  benetits,  and  at  this  moment  1  want  to  say  that 
ihat  tentative  assessment  or  final  adjustment  is  not  under  this  con- 
tract bindin<j  on  the  Secretary  of  the  Interior.  He  fixes  his  own 
assessment,  but  it  is  interesting  to  know  wiiat  the  assessments  made 
by  the  conservancy  district  are,  because  if  those  assessments  have 
been  fairly  made,  with  due  consideration  to  all  of  the  elements  prop- 
erly enterin^r  into  an  assessment  of  that  kind,  that  would  furnish 
some  sort  of  a  yardstick,  at  least,  by  which  we  mifrht  in  a  p;eneral 
way  say  that  the  Indian  assessments  would  come  about,  and  I  want 
TO  make  it  perfectly  plain  that  the  assessments  in  these  fiirures  are 
not  conclusive  or  bindinir  upon  the  Secretary  of  the  Interior.  In 
view  of  the  fact  Mr.  Marshall  has  presented  these  sam<.'  fiuures  and 
drawn  his  conclusions  that  we  were  going  to  pay  $07.50  or  more,  I 
want  to  show  to  you  that  that  is  not  our  calculation  at  all.  I 
Ava.  going  to  read  the  memorandum  prepared  for  me  by  IVIr.  Ileeves, 
attorney  of  the  solicitor's  office.     [Reading :] 

Under  the  fouiitorbalancing  clauses  of  the  contract  dated  Detrember  14,  W2S, 
etween  the  district  officials  and  the  Secretary  of  the  Interior,  particularly 
t-vction  14,  the  average  ijer  acre  cost  assessable  against  the  lands  in  Indian 
•  nvnei'ship  actually  benefited  by  construction  of  the  i)roix)sed  works  shall  not 
♦^xceed  the  cost  of  like  work  done  for  the  benefit  of  other  district  lands,  and  iu 
no  event  shall  the  average  cost  assessable  against  the  Indian  lands  exceed  $67.50 
ver  acre. 

This  simply  means,  of  course,  that  the  Indian  lands  and  the  white  lands  in 
tho  district  are  on  a  parity  in  so  far  as  the  average  ver  acre  cost  assessable 
against  the  lands  benefited  are  concerned,  and  a  determination  of  the  per  acre 
cost  assessable  against  the  white-owned  lands  within  the  district  automatically 
fixes  the  cost  against  the  Indian  lands  at  exactly  the  same  fig\ires;  providinl, 
however,  that  such  costs  do  not  exceed  an  average  of  .$(!7..''i()  per  acre.  In  the 
latter  event,  under  both  thi»  legislation  by  Congress  and  the  ttrms  of  the 
contract,  the  Indians  will  be  required  to  pay  no  greter  sum  thnii  an  average 
<if  ifGT.SO  per  acre,  assessable  against  their  lands  materially  benefited  by 
-oiistructitm  of  the  projiosed  works. 

The  foregoing  is  entirely  aside  from  other  counterbalancing  provisions  of 
ihe  contract  pursuant  to  which  the  Secretary  of  the  Interior  has  Iwen  given  tte 
exclusive  right  to  determine  what  lands  Injlonging  to  the  Indians  are  actually 
and  materially  benefitetl  by  the  proiK)se<l  works  when  constructed,  and  said 
Secretary  is  expressly  authorized  by  tlie  contract  to  elimiimte  from  the  con- 
struction costs,  in  whole  or  in  part,  those  items  of  expense  found  and  deter- 
minetl  by  him  not  to  be  necessary  for  or  of  material  benefit  to  the  Indian 
lands. 

From  the  latest  data  available  it  appears — 
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and  I  now  come  to  the  point  I  want  to  particularly  call  to  the  att'-n 
tion  of  the  committee.     |  Continuin*^  reading:] 

From  tlio  latest  data  avMiliiMe  it  a|M»<':irs  that  tentative  ostimato  uf  cist. 
ax-eas  to  Itc  Iteiiotileil.  assessments  a;rain<t  tlie  while  interests  in  tlie  valley,  and 
from  modified  engineering  plans  recently  approvetl  the  estimated  agfiregate  cost 
of  the  i>roiK)sed  works  will  he  $10,337,000  to  benefit  an  aggregate  area  of  lands 
in  white  ownership  of  100,533  acres,  and  that  tentaitive  or  estiniatetl  ass^'ssments 
made  by  district  officials  against  white  interests  in  the  valley  are: 

1.  Airrieultur.il  lands  in   white  owneinihip .<.',  r>41,  425 

2.  I'uhlie  utilities  in  the  valley 2,  23t*.  .^17 

3.  The  four  municipalities  of — 

Allmquerque $846. 181 

SocoiTo 1 13,  0.37 

Belen 35.  2S4 

Los  Lunas 3.  IMjo 

4.  The  four  c<)unti«'jt  of — 

Bernalillo 164.  085 

Valencia 98,  555 

Socorro 57.  33(5 

Sandoval 24,  539 

344, 515 

5.  Private  property  in  cities  and  towns 1.389,619 

G.  The  State  of  New  Mexico 322.  (yiO 

Total 9.  716. 988 

That  is  a  total  of  $9,716,988  assessed  tentatively  by  this  distfiet 
against  the  piopei'ty  of  those  within  the  district,  and.  of  course,  that 
does  not  involve  any  Indian  property,  because  the  Indian  proj^erty  is 
no  part  of  the  district. 

Senator  Pink.  L<>t  me  ask  you  this  (|uestion:  Will  assessment  of 
$45  an  acre  on  the  Indian  land 

Mr.  Edwards.  You  are  going  to  ask  a  ([uestion  1  am  trying  to 
anticipate.  The  gentleman  who  has  presented  the  nuitter  here  to-day 
has  by  inuendo  suggested  that  there  mus-t  be  some  sort  of  a  secret 
understanding  between  the  dejiartment  and  the  district,  else  the 
district  would  not  have  signed  the  contract,  because  from  his  figures 
the  works  could  not  be  built.    Now,  Ave  want  to  meet  that  issue. 

If  the  white  agricultunil  landowners  in  the  valley  are  nssosstnl  and  paiy 
on  the  basis  above  shown  .$4,541,425  on  1(K).."».3.3  acres,  it  yields  an  average  of 
.$45  ]yer  aere,  disregarding  fractictris  for  the  (inie  iH'iiig. 

Now,  on  that  basis  the  white  settlers  will  pay  $45. 

Mr.  Marshall.  'J'hat  includes  the  10  per  cent  and  the  5.7  per  cent. 

Mr.  Edwards  [reading]  : 

Tiie  Indian.s  l)eing  entitled,  under  the  terms  of  the  contract .  t(»  the  >aau' 
favorable  rale  |ier  acre,  will  he  reciuired,  of  course,  to  pay  only  .$45  per  acre. 
iind  assuming,  for  (he  time  being,  that  (lie  entire  area  of  Indian  land  meu- 
tionecl  in  (he  con(ract,  23,(507  acres,  will  be  nutterially  benefited  by  the  pro- 
posed works,  it  would  mean  an  aggregate  asses.sment  against  the  Indians  of 
$1,002,315. 

The  Chairman.  That  would  be  $!.'>  an  acre. 
Mr.  Edwarixs.  Yes.     [Continuing  reading:) 

Adding  the  amoutit  thus  shown  as  assessable  against  (he  Indian  lands  lo  ili. 
(n(al  assessment  of  .$!».71t!.9HS  against  the  white  in(er«'s(s  gives  a  grand  (otal 
of  .$10,77! >..'{(  13  to  <-over  (he  cos(  «»f  (he  proposed  works.  Tlie  laltor  figure  l.s 
some  .$142..3(I3  In  excess  of  (he  jiresent  (>s(ima(cd  (udil  cost  of  (be  work  which 
gives  a  margin  of  safe(y  or  allowance  in  favor  of  the  project,  should  (he  acdial 
cost  run  above  (he  present  estimated  cost.  In  the  event  that  such  actual  cost 
should  be  less  than  the  grand  (o(al  of  $10,779,303  sliown  above  or  less  than  the 
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present  estimated  cost  of  ii;iO,8;-{7,0(K)  it  umild  im'.iii  tliut  tlu'  assessment 
against  the  lands  in  Indian  ownership  will  he  reduced  proportionately  as  the 
contract  expressly  provides  that  in  no  event  shall  the  ix-r  acre  cost  for  the 
area  of  Indian  hinds  heiiefitcd  he  in  excess  of  the  actual  cost  of  such  work. 

It  appears,  tlierefore,  tr<ini  tlie  h(>st  information  now  availahle,  that  the 
Indians  as  well  as  the  while  a;::ricullural  landowners  in  the  valley  are  in  the 
very  favorahh'  position  of  having;  their  lands  irrij^ated,  reclaimed,  and  pro- 
tected from  floods  at  the  mo<Iei;ile  rate  of  around  $4")  jier  acre. 

Mr.  Marshall.  May  I  ask  a  (iiiestion  ^ 

Mr.  Edwakd.s.  I  am  trviiij;  to  get  tlu'ouo;!!  this  evening. 

Mr.  Marshall.  It  Avill  only  be  a  sentence. 

Mr.  Edwards.  All  right. 

Mr.  Marshall.  Is  it  not  a  tact  that  the  assessment  that  you  have 
there  indicated  as  again.st  the  white  owner  of  land  includes  10  pel' 
cent  for  reserve  and  also  5.7  per  cent  ^ 

Mr.  Edwards.  I  think  it  does. 

Mr.  Marshall.  And  that  would  bring  the  cost  to  the  whites  down 
to$3G'^ 

Mr.  Edwards.  Average  its:elf  down  to  $3G. 

Mr.  Marshall.  You  do  not  pretend  it  is  going  down  for  the 
whites  to  $;U).  There  are  two  items  in  the  $4r»  which  does  not  apply 
to  the  Indians  and  which,  if  excluded,  would  make  the  Indian  valua- 
tion about  $30  an  acre. 

Mr.  Edwards.  If  that  be  true  then  the  lands  go  to  $30  and  I  will 
show  you  the  provision  that  provides  for  that  very  thing. 

Mr.  Marshall.  But  your  figures  do  not  work  out  that  way. 

Mr.  Ed^wards.  a  moment  ago  vou  had  some  figures  that  called  for 
$07.50. 

Mr.  Marshall.  Yes;  and  $71. 

Mr.  Edwards.  $71 ;  and.  as  a  matter  of  fact,  the  statute  would 
not  permit  us  to  pay  $71  if  we  wanted  to. 

Mr.  Marshall.  I  do  not  care  about  that,  but  that  is  what  the 
figures  show. 

Mr.  Edwards.  The  statute  blocks  us  at  $07.50. 

The  Chairman.  That  included  some  previous  payment  that  had 
been  made? 

Mr.  Marshall.  Yes,  sir. 

Mr.  Edwards.  Let  us  talk  about  the  contract  and  leave  everything 
else  out  of  it.  Under  the  contract  Indian  lands  can  not  exceed 
the  actual  cost  of  the  works  done  for  the  benefit  of  the  acreage  to 
be  sub.sequently  determined  by  the  Secretary  of  the  Interior.  It 
would  make  no  difference  what  might  be  said  by  the  district  as  to 
cost.  It  is  the  actual  cost  that  controls  the  matter.  In  no  event 
shall  the  average  cost  to  the  Indians  exceed  the  actual  cost 

Senator  Pine.  That  is  not  clear  to  Mr.  Marshall. 

Mr.  Edwards.  I  am  going  to  read  it  to  him.  It  is  clear  to  everybody 
but  Mr.  Marshall;  I  may  say  that  [reading]  : 

In  no  event  shall  the  average  cost  exceed  .$07.50. 

There  are  three  checks  in  it.  In  no  event  shall  it  exceed  like  cost 
of  like  imi)rovements.  There  are  tiiree  checks  there.  Now,  let  me 
read  it.  The  English  language  is  not  susceptible  of  very  much  doubt 
when  it  is  as  clearly  expressed  as  this  is.  Mr.  Marshall  pointed  out 
to  you  that  there  was  a  mathematical  formula.  There  is  a  mathe- 
matical formula  and  it  is  set  out  in  the  first  part  of  section  14.     In 
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other  words,  this  is  tlio  matheiiiatical  formuhi.  Tliore  are,  approxi- 
mately speakin«r,  2i^.000  Indian  acres:  there  are  13*2,000,  generally 
speakiii<r,  white  acres. 

Senator  Wheelu{.  What  do  you  mean  by  ''white  acres"? 

Mr.  EmvAims.  I  mean  M'hite  acreage:  I  moan  acres  in  white  ()\sn«T- 
ship  as  distinp^uished  from  acres  in  Indian  ownership.  We  used  a 
fraction  of  23  over  132.  It  is  not  expressed  just  that  way,  i)ut  that  is 
what  it  means  of  the  actual  costs  of  the  woi'ks.  and  so  far  as  the  actual 
costs  of  the  works  are  concerned  and  ai-e  known,  tlicy  are  ai)proxi- 
mately  $10,337. 

Mr.  Marshall.  That  is  on  the  amended  district? 

Mr.  Edwards  (continuing).  Now,  if  you  would  segregate  that 
sentence  and  isolate  it  and  not  read  anything  else  in  the  contract, 
that  would  show  the  per  cent  to  be  paid  by  the  Indians  above  the 
figure  that  I  have  been  talking  about,  but  you  can  not  interpret  a 
contract  by  segregating  and  isolating  a  sentence  without  reading  the 
entire  contract.  Now,  follow  me,  please.  After  the  fornnila  is  stated, 
get  the  language.  Ixjok  at  page  9  and  count  down  five  lines  from 
the  top  and  then  where  it  sa^'s  [I'^ading]  : 

It  being  mutually  undersstond  and  agreed  between  the  I'niUMl  States  and  the 
district  that  before  the  foregoing  total  sum  to  be  arrived  at  is  tiiiail.v  deterniintHl 
the  United  States  reserves  the  right  to  consider — 

Notice  that  language  [continues  reading] — 

and  reconsider  eaeii  and  ever.v  component  item  or  element  going  to  make  up  tlie 
cost  of  said  works,  estimated  or  otherwise,  with  iiarticuhir  reference  t»»  whether 
the  I'ueltlo  Indian  land.«  are  in  fact  mateiially  beneliieil  liy  eaeli  and  every 
comiM)nent  item  or  element  enlerimj;  into  and  making  up  said  total  ctist  of  said 
worlcs,  dtnlucting  or  eliminating  therefrom — 

Who  has  to  do  this  eliminating  or  deducting?    Why,  the  Secretary 

of  the  Interior.  He  does  not  have  to  constilt  the  district  [continuing 
reading] — 

dedu'ting  or  eliminating  therefrom  in  wiiole  <»r  in  i)art  the  cost  of  each  and 
every  such  comiMtnent  item  or  element  not  actually  and  nniterially  benefiting  the 
land  of  the  Pueblo  Indians  before  assessment  of  any  charges  or  cost  shall  bo 
fixed  or  apportioned  as  the  sliare  of  tlie  cost  of  the  work  to  bo  paid  to  tlie 
district  under  tliis  agreement. 

Now,  let  us  u.se  a  concrete  illustration.  Mr.  Marshall  has  stated 
that,  in  his  opini(m,  the.se  lands  do  not  need  flood  protection.  Let  us 
suppose  that  later  on.  when  the  district  gets  its  contract  made  and  we 
can  get  all  of  the  comi)onent  items  that  are  fixed — I  am  using  this 
by  way  of  illustration  only — tmd  suppose  the  Secretary  would  find 
there  was  a  million  dollars  going  into  the  ten  millions  of  construction 
that  did  not,  in  his  judgment  and  opinion,  materially  benelit  the 
Indians.  lie  strikes  it  out.  And  the  works  then  wotiid  cost  the 
Indians  on  a  basis  of  nine  millions,  while  they  are  costing  the  whites 
on  the  basis  of  ten  millions.  I  can  not  inuigine  a  more  liberal  thing 
when  you  think  of  Indian  welfare.  Siii)pose  he  says,  "There  is  an- 
other il<'m  in  here,  Mr.  District,  I  do  not  think  the  Indians  are 
materially  benefited  by  this."  He  strikes  it  out,  in  whole  or  in  part, 
and  therein  yon  get  your  determination  of  benefits. 

Senator  ^^'lI^:KLKIt.  And  the  distfict 

Mr.  KnwAiins.  'J'hev  have  not  anything  to  say  about  it.  So  favor- 
able is  that  that  we  are  met  here  to-day  with  the  astounding  argu- 
ment, and  I  say  it  is  astounding,  that  so  favorable  is  this  to  the 
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Indians  that  there  must  be  some  supersecret  understanding;  between 
the  Departnu'iit  of  tlie  Interior  and  the  conservancy  district.  That 
is  tlie  innuendo  thrown  out  here  at  us.  that  when  we  nud\e  favorable 
provisions  for  the  Indians  we  are  not  even  entith'd  to  credit  for  it. 
We  can  not  do  that  without  innuendo  that  somebody  is  jroinp:  to  do  a 
disreputable  act. 

Mr.  Mahshai.i..  Xot  with  me.  1  will  ask  you  this  question  in  order 
to  avoid  any  of  this  dispute  as  to  interpretation.  Would  you  be  will- 
in<r  to  have  the  conti'act  amended  so  as  to  i)rovide  in  no  event  shall 
the  payment  by  the  (lovernment  of  money  to  the  district  on  behalf 
of  the  Indian  l)e  in  excess  of  the  assessment  for  construction  exclu- 
sively a<rainst  white-owned  acreap:e  for  equal  benefits? 

Mr.  Edwahds.  Do  not  anticipate  so  much.  Let  us  talk  about  one 
thing  at  a  time.  I  want  to  talk  about  what  you  said  to  the  eiFect  there 
were  no  benefits  in  this,  that  this  thinir  was  determined  by  a  cold 
mathematical  calculation. 

Mv.  Makshall.  In  order  to  have  to  carry  out  this  plan  you  have 
assessed  $1,000,000. 

Mr.  Edwards.  You  still  stick  to  that  proposition  ? 

Mr.  Marshall.  Yes,  sir. 

Mr.  Edwards.  In  spite  of  what  we  have  said  ? 

Mr.  Marshall.  Yes;  and  I  demonstrated  it. 

Mr.  Edwards.  Now,  gentlemen,  I  am  a  little  bit  sensitive  on  this 
thing  because  the  idea  originated  with  me.  the  idea  of  putting  this 
language  in  here,  and  I  thought  I  had  done  a  w^onderful  thing  in 
protecting  the  Indians.  Why.  of  coui.se,  if  the  Secretary  of  the 
Interior  is  going  to  disregard  all  this  sort  of  thing,  if  we  are  going 
to  impute  to  him  all  of  the  disreputable  things  that  a  human  being 
can  do,  it  is  no  protection  to  anybody. 

Senator  Wheeler.  They  are  suspicious  of  the  Department  of  the 
Interior  since  what  has  gone  on.  You  can  not  blame  some  people 
for  being 

Mr.  Edwards.  I  would  like  for  the  contract  to  be  judged  by  the 
language  used  and  not  by  innuendo. 

]Mr.  Marshall.  Y(mi  have  to  take  the  atmosphere  that  is  present 
here. 

Mr.  Edwards.  I  trust  there  i.s  no  such  atmosphere  hanging  over 
the  department  at  the  present  moment.  Mr.  Marshall  has  made  a 
suggestion.  Turn  with  me  to  the  next  page,  page  10,  going  up  to  the 
top  of  the  page  and  dropping  down  to  line  2  commencing  after  the 
semicolon,  "and  the  sum  so  ai  rived  at."  Now.  that  is  the  mathe- 
matical calculation  [reading!  : 

1111(1  tin'  sum  so  arrived  at  .shall  In'  the  total  sum  to  he  paid  the  district  hy  the 
United  States  under  this  agreement. 

That  would  be  true  if  you  stopped  there,  but  let  us  go  on.  A  con- 
tract is  determined  by  its  contents  and  not  by  an  isolated  sentence,  as 
Mr.  Manshall  argues.     (Continuing  reading:] 

^hi'  mutual  understanding:  hefween  the  parties  hereto  hdn^'  th.il   in  no  event 

Notice  that  language — 

<liall  the  total  sum  for  construetion  of  smh  eonservation.  ii  ri>.'atioii.  draina;:e. 
and  tlood-conlrol  work  to  he  paid  for  hy  the  I'nited  St.Mtes  on  hehalf  of  the 
Indian  puehlo  lands  exceed  .^L.^.Ki.Sn— 

26465— 29— PT  3 3."» 
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It  can  not  exet'ed  that,  U-cause  that  is  the  language  of  the  .statute — 

and  that  in  no  event  shall  the  averaRf*  per  acre  oust  for  the  area  of  Iiulinii  lan<> 
benelltfd  exceed  $67.50. 

Mr.  Marshall.  I  object  to  the  hypnotic  f^uggestions  offered, 
Mr.  Edwards  (continuing  reading:) 

nor  .'Jball  .such  <ost  be  in  excess  of  the  cost  for  like  work  done  for  the  benefit 
of  the  district  lands. 

Xor  shall  ,such  ""  cost  " — not  "  assessment. "  The  word  *'  cost  "  was 
put  in  there  very  deliberately.  Suppo.se  that  district  assessed  its 
agricultural  huufs  $50  an  acre  and  thereby  favored  the  city  of 
Albufjuerque  and  favored  the  c(jrporalions  within  the  district,  then 
the  Secretary  of  the  Interior  would  say,  as  he  has  the  right  to  say, 
"Why,  you  gentlemen  have  put  too  mucli  on  the  white  lands;  I  will 
not  stand  for  that  as  the  basis  of  Indian  lands."  If  we  would  put 
in  the  word  ,suggested  by  Mr.  Mar.^hall.  if  we  would  substitute  "as- 
sessment" for  ''costs"  that  u)ight  happen.  But  it  makes  no  differ- 
ence what  the  assessment  is.  It  is  cost.  "  Xor  shall  such  costs  be 
in  excess  of  the  cost  for  like  work  done  for  the  benefit  of  the  district 
lands."  and  "  cost  "  is  put  in  here  advisedly  because  there  is  no  such 
thing  as  pla^'ing  with  cost. 

Mr.  Marshall.  Will  you  please  define  the  word  "  cost "  as  you 
have  used  it  there  ^  Ordinarily  a.ssessments  control  in  respect  to  pub- 
lic improvements. 

Senator  Wiieeleis.  I  as;5ume  he  means  actual  cost. 

Mr.  Edwards.  The  actual  co.st ;  the  actual  dollars  that  go  to  make 
up  the  works. 

Mr.  Marshall.  We  liave  not  anything  to  do  with  that. 

Mr.  Edwards.  You  understand  this  is  a  district  with  cities  in  it, 
railroad  corporations,  other  corporations.  These  Indian  lands  are 
there  The  United  States  Govermnent  controls  the  Indian  lands. 
It  is  perfectly  possible — I  do  not  think  it  is  true  and  I  do  not  say  it 
will  happen,  but  I  can  see  where  one  class  of  property  might  be 
assessed  more  than  it  really  ought  to  be  asses.sed.  This  word  ^  cost  " 
is  put  in  here  to  block  anything  like  that.  You  determine  the  cost ; 
then  you  determine  the  property  assessment  to  pay  it.  When  you 
apportion  out  that  cost  and  fix  it  as  a  charge  against  the  inelividual 
tracts  of  property,  then  you  have  an  assessment,  and  the  truth  about 
the  matter  is,  cost  ought  to  always  be  an  assessment. 

Mr.  Collier.  How  (1(»  you  si)lit  up  the  cost  of  the  reservoir? 

Mr.  Edwards  (reading)  : 

It  bcin^'  mutujilly  undcpstood  .md  ;ij:rci'(l  lb.it  wilbiii  tlio  hounds  of  otli;ii>nc3' 
and  cDMsistcnl  licrcwilb  tbf  disliici  shall  prosecute  lln'  work  in  iiccordancH* 
with  siiid  ai)itrovt'd  plans  in  the  most  ccoiiondc  way  i)ossil)le.  and  that  in  no 
event  shall  tlie  jH'r-acre  cost  for  the  entire  Indian  lainls  benetltetl  !>e  in  excess 
of  the  actual  cost  of  such  work  as  herein  provided  for. 

How  you  coidd  giuird  the  Indians  better  than  that  I  do  not  know. 
So  well  are  they  giuirded  that  I  again  repeat,  we  have  thrown  our- 
selves under  the  suspicion  of  the.se  gi'iUleuuMi  wlu)  are  attacking;  this 
contract  that  we  are  not  going  to  carry  it  out  honestly  and  lairly, 
and  that  thcic  must  be  some  sort  of  an  undeislaiuUng  betwetMi  us 
and  tfie  district.  Of  cour.se,  I  do  not  want  to  r<'ally  dignify  that  by 
a  denial.  It  is  jireposterous  to  assume  or  to  think  any  such  condi- 
tion exists. 
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Mr.  Mai{siiall.  Aiv  you  ready  to  answer  my  question  now? 

Mr.  Edwakds.  I  am  ^oing  to  get  througli  with  this  contract  tliis 
afternoon,  if  I  can. 

Mr.  Marshall.  Let  us  put  it  this  way:  Would  you  be  willing  to 
iiave  the  contract  amended  so  as  to  provide  in  no  event  shall  the 
l)ayment  by  the  (ioveriiment  of  money  to  the  district  on  behalf  of 
the  Indian  be  in  excess  of  the  assessment  for  construction  exclusively 
against  similar  white  owned  acreage  for  equal  beneiits? 

Mr.  Edwards.  I  .say  to  you  that  the  DeiJartment  of  the  Inteiior  is 
going  to  construe  this  contract,  and  I  want  to  put  tins  into  the  record, 
the  department  is  going  to  construe  this  contract  that  no  Indian  lands 
shall  be  or  will  be  asses.sed  by  the  Secretary  of  the  Interior  in  excess 
of  comparable  or  like  white  lands. 

Mr.  Marshall.  That  is  not  an  answer  to  my  question. 

Mr.  Edwards.  And  if  that  be  true,  there  is  no  occasion  for  answer- 
ing the  question. 

Mr.  Marshaj.l.  'J'hen  you  do  not  want  to  answer  it? 

Mr.  Edwards.  I  say  it  is  wholly  unnecessary  under  that  interpre- 
tation of  the  contract. 

Mr.  CoLiJi'iR.  I  think  tliat  Judge  Edwards  ouglit  to  explain  what 
he  means  by  cost.  There  are  all  of  these  composite  works  that  go 
to  serve  both  the  farms  and  cities;  there  are  flood  control,  storage, 
drainage  ditches,  etc.  Now,  how  is  it  proposed  to  split  up  and  allo- 
cate to  a  given  parcel  of  property  all  tho.se  various  costs? 

Mr.  Edwards.  That  would  be  a  question  for  engineers  and  those 
who  are  familiar  with  the  works  to  settle.    It  can  be  done. 

Mr.  CoixiER.  Has  it  ever  been  done? 

Mr.  Edwards.  I  never  in  all  my  life,  and  I  am  getting  along  in 
years,  found  it  impossible  equitably  to  divide  cost  and  distribute  it. 

Senator  Bratton.  This  contract  expressly'  excludes  silt  control, 
does  it  not? 

Mr.  Collier.  I  am  speaking  of  the  fact  the  works  are  composite. 

Mr.  P^dwards.  Let  me  go  on.  There  is  silt  control.  Suppose  the 
Secretary  of  the  Interior  finds  that  silt  control  does  not  benefit  the 
Indians.  It  has  been  pointed  out  this  silt  control  will  benefit  the 
lower  part  of  the  district.  Under  the  language  of  the  contract,  if  lie 
finds  there  is  a  million  or  two  million  dollars,  Senator  Pine,  that  is 
not  of  benefit  to  the  Indians,  he  strikes  it  out. 

Senator  Pine.  How  can  they  build  this  project  on  that  under- 
standing? 

Mr.  Edwards.  Well,  Senator,  that  does  not  mean  that  we  have  to 
pay  any  more  than  our  share  of  it  because  they  can  not  succeed 
in  doing  it;  that  is  not  a  reason,  and  there  is  no  logic  to  say  in  that 
event  we  should  come  to  their  rescue  and  make  a  gratuitous — that 
is  w^hat  it  amounts  to 

Senator  Pine.  It  seems  to  me  there  shouUl  be  determined  the 
amount  of  money  that  the  Indians  are  going  to  pay, 

Mr.  P]dwards.  It  will  be  what  the  Secretary  of  the  Interior  Is 
fjoing  to  determine. 

Senator  Pine.  It  should  be  stated  in  the  contract  within  certain 
limitations,  so  that"  those  in  charge  of  the  project  can  determine 
exactly  how  mucli  money  they  are  going  to  get  from  the  Indians. 

Mr.  Edwards.  That  will  all  be  determined  in  ilue  time. 
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Senator  Pixe.  Tliov  must  »;<)  forward  with  the  project,  and  it 
should  be  in  such  shape  that  anyone — the  l)uyer.s  of  tlie  }x)nds,  for 
instance — can  determine  fioni  the  contract  liow  niucli  money  is  <;oin«]' 
to  come  in  for  the  improvements  to  the  Indian  hmd. 

Mr.  P^nwARDs.  You  are  anticipatinjr  that  that  sort  of  thinjr  that 
you  say  is  ^oinp:  to  happen  will  wreck  the  contract,  that  nobody  can 
j)roceed  under  the  contract.  They  will  l)e  deliphted  to  have  that  sort 
of  thinji  l)i()U<rht  out. 

Mr.  Maksiiali,.  It  would  have  deli<rlited  us  to  have  been  consulted 
with  icirard  to  the  formulation  of  this  contract,  as  you  now  read  it, 
!>efoi"e  the  contract  was  sijined. 

Mr.  Edwards.  This  was  in  the  contract  when  it  was  si<rned. 

Mr.  Marshall.  I  had  it  about  three  days  before  it  was  si<;ned. 
You  did  not  ask  me  to  come  down.  tellin<r  me  you  were  jroinjr  to  siirn 
it  unless  I  came  within  a  certain  ninnber  of  days,  for  the  purpose  of 
discussin<r  it  with  you.  You  knew  I  was  friendly  to  the  Indians, 
that  I  was  lookin<r  after  the  welfare  of  the  Indians,  and  that  the 
mterests  represented  by  the  Secretary  of  the  Interior  should  have 
been  the  same  as  my  interests  in  that  regard. 

Mr.  Edwards.  Mr.  Marshall,  you  have  had  all  day  and  I  am  trying 
to  finish  this  afternoon. 

Mr.  Marshall.  But  I  am  trvin<r  to  ask  you  about  some  of  these 
thin<;s. 

Mr.  Edw^ards.  If  the  committee  will  turn  to  paragraph  8  on  page 
13.  we  will  talk  about  acreage:  we  have  been  using  all  afternoon  and 
it  is  used  here  in  the  contract  merely  by  way  of  illustration,  twenty- 
three  thousand  and  .some  acres  of  Indian  lands  that  are  susceptilile 
of  beneficial  results  from  these  works.  Now  notice  this  hinguage. 
[Reading:] 

It  is  mutually  understood  and  aCTced  that  the  .said  Secretmy  shall,  in  deter- 
mining definitely  tlie  share  of  the  cost  of  the  works  to  he  apportioned  to  the 
Indian  lands,  take  into  consideration  only  the  Indian  acreage  that  is  feasihly 
susceptible  of  economic  irrigation  and  cultivation  and  that  will  materially  he 
benefited  by  the  works  constructed  by  the  district — 

He  does  it;  nobody  else.     [Continuing  reading:] 

such  acreage  to  be  definitely  determined  by  the  said  Secretary  at  as  early  date 
as  practicable,  and  the  district  to  be  so  notified  of  the  determination  of  such 
acreage  after  same  shall  have  l>een  made. 

Now,  drop  two  or  three  lines.     [Reading:] 

The  area  so  determined  by  the  Secretary  shall  l)e  final  and  be  the  basis  upon 
which  the  total  cost  against  the  Pueblo  Indian  lands  shall  be  jtaid.  priii>er 
adjustments  as  heretofore  provided  with  reference  l<»  payments  tliat  may  have 
been  made  to  such  determination  to  be  adjusted  accordingly. 

Why,  the  Secretary  of  the  Interior  can  go  down  on  the  land  and 
he  can  .say,  "  (Jentlemen,  I  do  not  believe  that  23,000  acres  of  this  land 
is  susceptible  of  material  benefits  from  these  works:  I  think  only 
1.5,000."  or  he  can  say  r),000,  or  he  can  sav  any  ntnnber  he  wants  to, 
iind  what  is  there  to  gainsay  him  under  tlie  contract^  The  district? 
No.  The  Seci-clary  of  the  Intciioi-  does  it.  Are  you  going  to  say  he  is 
going  to  do  it  not  fiiirly.  not  honestly'^  A^'hat  ba-sis  is  there  f(»r  such 
a  thought  or  idea  ^  lie  can  go  down  there  and  absolutely  fix  this 
acreage  of  land  that  will  be  nuiterially  benefited  and  theiv  is  no 
appeal  from  his  decisioiL 
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I  will  jump  now  to  page  14,  section  20.  Droj)  down  to  the  eiul  of 
the  first  sentence,  six  or  seven  lines  down.    [Readin«r :] 

The  said  district  hereby  recognizes  these  water  rights — 

Now,  we  are  speaking  of  the  water  rights  of  (he  Indians — 

now  appurtenant  to  tlie  said  area  of  irrigated  Pueblo  Indian  huids  owned  in- 
dividually or  as  pueblos,  and  for  domestic  and  stock  purposes  of  the  Indians 
as  prior  and  paramount  to  any  rights  of  tlie  district  or  of  any  property  holder 
therein. 

Skipping  over  now  to  the  top  of  the  next  page,  I  want  to  call  your 
attention  to  some  very  strong  language  right  here.  (Continuing 
reading:) 

21.  Ir  is  mutually  understood  and  agreed  that  the  said  8,346  acres  of  culti- 
vated Pueblo  Indian  lands  shall  not  he  subject  by  the  district  or  otherwise  to 
any  pro  rata  share  of  the  co.st  of  future  operation  and  maintenance  or  better- 
ment work  performed  by  the  district,  provided  that  said  district  shall  properly 
perform  at  its  expense  any  of  such  work  on  main  canals  and  laterals  as  may  be 
determined  upon  l\v  the  said  Secretary,  and  his  decision  in  the  matter  shall 
be  final. 

Again  the  decision  of  the  Secretary  of  the  Interior  being  final.  I 
have  jumped  through  this  in  a  hasty  sort  of  way.  I  have  done  that 
because  I  realized  the  fact  that  the  contract  speaks  for  itself.  Our 
contention  as  to  the  contract  I  have  tried  to  make  plain.  I  know 
of  no  one  who  denies  the  interpretation  I  have  placed  upon  that  con- 
tract except  the  gentleman  who  has  appeared  before  you,  and  I  say 
that  under  tlie  language  of  the  contract,  under  its  understanding  in 
the  department,  under  the  way  in  which  it  will  be  interpreted  and 
enforced  by  the  department,  these  Indians  are  admirably  well  pro- 
tected in  every  way,  and  this  contract  is  not  subject  to  the  criticism 
tliat  has  been  made  here  this  afternoon. 

Senator  Bratton.  Mr.  Chairman,  if  the  committee  has  not  any 
questions,  may  I  proceed? 

The  Chairman.  Yes. 

Senator  Bration.  As  I  understand  it,  in  the  practical  administra- 
tion of  the  contract  you  will  not  know  for  ])erhaps  five,  six,  or  seven 
years  just  what  the  Indians'  share  or  cost  will  amount  to.  but  will  have 
to  wait  in  the  determination  of  that  until  the  work  develops  from 
year  to  year  under  the  supervision  of  the  Secretary  ? 

Mr.  Edwards.  Yes. 

Senator  Braiton.  The  total  cost  will  be  finally  determined,  and 
then  the  Secretary  will  determine  how  much  the  Indians  .shall  pay, 
and  Congress  will  ai)pr()priate  accordingly;  and  that  in.stead  of  the 
Indians  being  burdened  with  $67.50  an  acre,  nobody  will  know  for 
perhaps  five  or  six  or  seven  years,  that  being  the  estimated  period  of 
construction 

Mr.  Edwards.  Yes. 

Senator  Brattox.  Until  then  no  one  can  tell  the  amount  in  dollars 
and  cents  that  will  be  the  share  of  the  Indians? 

Mr.  Edwards.  You  have  the  right  idea  of  the  practical  construction 
of  the  contract. 

Senator  Bration.  And  then  it  will  come  Iwfore  the  Congress  again 
in  the  way  of  ai)propriations  to  carry  out  the  contract? 

Mr.  Edwards.  Yes;  Congress  has  merely  authorized  the  appropria- 
tion, not  made  it. 


1478     SURVEY  OF   CONDITIONS  OF   INDIANS   IN   UNITED  STATES 

Senator  Br.vtton.  And  instead  of  the  Indians  being  harmed,  it  is 
practically  impossible  to  ascertain  what  Ihe  outcoiue  will  be  until 
the  Secrotarv  has  acted  and  Congress  i<  ii-I<(i!  tt)  approprialf  ihi- 
money  ? 

Mr.  EnwARHs.  Yes.  Another  tliinj::  I  \>am  i<>  ciiU  yoi.r  atUiiUt-n 
to.  Tliis  district  runs  up  and  down  the  Kio  Grande  for  i)erhaps  100 
miles.  In  some  places  it  is  5  miles  in  width  and  in  some  places  1 
mile,  pr()l)ably  not  averairin<r  over  2  or  '-\  miles  in  width.  Now.  a 
•controversy  has  arisen.  I  ctm  not  pass  upon  it.  bccaUM'  I  am  not 
familiar  with  the  lands  by  personal  visits  to  tiiem.  Some  (juestion 
has  arisen  as  to  what  extent  the  lands  of  the  Indian^  and  the  lands  of 
the  district  <renerally  are  water-lo*r^ed  and  alkalied.  I  do  not  pose  a.s 
knowin*:  anythin<r  about  that,  but  I  do  know  this,  that  usin^  esti- 
mated ficfures.  the  Indians  have  about  28.000  aci'es  of  land--  which  are 
scattered  among  the  six  pueblos.  'It  is  estimated  that  a  little  over 
8,000  acres  of  that  land — S.H-iG  aci-es,  if  I  remember  the  inunber  cor- 
rectly— are  now  in  some  state  of  irri<ration.  Tiiose  S.:iOO  acres  will 
never,  under  the  statute,  and  under  ll)is  I'ontra!  t.  j)ay  one  cent  of 
improvement,  maintenance,  or  betterment  char«re.-  U^v  ;il!  time  to 
come. 

Tiie  contract  further  provides,  because  the  statuu  inns  -  .i  iiiamla- 
tory  that  it  shall  be  in  the  contract — the  contiact  further  provides 
that  4,000  acres  additional  may  be  added  to  the  8.?>00  acres,  makin*^ 
about  12.000  acres,  and  these  additional  4.000  acres,  i^o  lonir  as  tiiey 
are  rented  by  Indians,  and  remain  in  Indian  owneishij).  shall  be  free 
from  rent. 

Now,  if  you  will  take  youi-  8.800  acres  and  a(M  your  4.000  acres 
to  it,  you  have,  in  round  numbers.  12,000  a- res  in  I"'  subtracted  from 
your  total  of  23,000  acres,  leavinjr  11,000  acres. 

Mr.  Marshall.  But  the  whole  char<re  Avili  \n-  piu  onto  the  11,000 
acres. 

Mr.  Edwards.  Now,  let  me  linish,  j)lease.  The  charge — and  tliat  is 
fixed  by  the  Congress  and  not  by  the  SecretaiT  of  the  Interior — that 
is  Hxed  by  statute — this  reimbui'sabh'  charge  is  against  die  remaining 
ll.tJOO  acres  of  land,  and  the  Tnited  States,  if  it  is  ever  reiml)ursed 
for  tins  money,  will  bi'  reimbur.sed  fiom  the  lents. 

I  want  to  call  your  attention  to  the  fact  that  those  lands  to-day  are 
not  productive.  They  aie  not  uiuler  cultivation.  They  are  in  some 
degree  watei--logged  and  alkalied,  and  they  will  be  brought  back  to 
life,  and  these  Indians  will  be  paid  thiough  the  i-<'Ut  from  the  11. (KM) 
acres.  Those  lauds  are  not  now  in  use,  but  they  will  be  in  use  under 
this  reimbursable  fund;  and  whatever  may  have  been  the  wisdom  of 
that — and  I  think,  personally,  it  is  a  very  wise  arrangement,  that 
arrangement  of  Congress  in  an  executive  depaitmeut — we  are  merely 
an  executive  tle|)artment,  and  we  must  merely  execute  liie  law  as  we 
find  it.    I  want  to  call  your  attention  to  that  feature. 

Senator  liitArroN.  In  other  words,  the  I'nited  State.s  takc.s  some- 
thin'j:  that  is  now  valueless  and  j)iits  it  into  a  valuable  condition,  and 
looks  to  it  for  the  leturn  of  its  money  ^ 

Mr.  IOdwakds.  Ves;  and  in  no  sense,  if  I  understand  the  situation 
<-orrectly,  are  we  taking  any  land  from  the  In«lian>  that  i>  now  in 
use  by  the  Imlians,  aixl  foi-  the  benetil  of  the  rnit4'd  State>. 

Senator  BRA'rroN.  No;  you  are  giving  them  a  modern  .system  in- 
stead of  a  half-baked  one. 
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Mr.  Edwards.  T  fear  that  I  have  taken  iiioro  time  than  T  sliould 
have  taken.  Mr.  (Miaiinian.  may  I  introchice  this  Aviittcn  statement 
that  I  have  lead  and  i)ut  (hat  in  the  recoi'd  ^ 

The  Chairman.  Yes;  that  wouhl  Ik*  in  the  reeoi'd. 

Mr.  Collier.  Have  you  any  objection  to  my  askinj^  a  lew  ques- 
tions? 

Mr.  Edwards.  No. 

Mr.  Collier.  You  liave  lon«r  been  connected  with  reclamation  and 
other  matters  in  the  Interior  Department  ? 

Mr.  Edwards.  No;  wliite  rechimation  is  not  uncU'r  my  assign- 
ment, but  I  know  of  it  <renerally. 

Mr.  Collier.  For  a  lon<;  time  a  part  of  this  department  has  re- 
volved around  a  plan  of  determining  payment  by  cost  rather  than 
by  benefits^ 

Mr.  Edwards.  No:  I  deny  that.  That  is  just  what  I  am  saying. 
When  I  say  that  the  Secretary  of  the  Interior  may  .strike  out  each 
and  every  component  item,  saying  that  it  is  not  materially  beneficial 
to  the  Indians,  that  is  a  determination  of  benefits. 

Mr.  Collier.  I  will  not  dispute  that.  1  do  not  admit  it,  either. 
I  am  just  leading  uj)  to  my  question.  I  wanted  to  ask  you  if  you 
knew  of  any  i)recedent  in  the  conservancy  and  reclamation  and  so 
on  showing  how  the  cost  of  a  comi)osite  work,  like  reservoirs,  and  so 
on,  has  ever  been  allocated  down  to  the  ])ro|)erty  benefited  on  a  cost 
basis  instead  of  that  of  benefit;  are  there  precedents? 

Mr.  Edwards.  I  can  answer  that  question  by  repeating  information 
that  I  obtained  when  I  asked  the  question.  I  asked  the  question  how 
white  reclamation  determines  jjer  acre  cost,  and  I  was  told  that 
they  do  not  take  into  consideration  benefits,  but  they  make  a  mathe- 
matical calculation;  and  it  was  because  I  was  not  satisfied  with  that 
condition  that  I  caused  to  be  put  in  that  jjart  of  this  contract  saying 
that  certain  component  elements  may  be  stricken  out  if  under  the  dis- 
cretion of  the  Secretary  they  should  be. 

Mr.  Marshall.  It  would  be  inconsistent  to  talk  about  costs.  Bene- 
fits would  be  the  thing. 

Mr.  Edwards.  I  want  to  call  attention  to  the  statute.  I  know 
some  of  you  gentlemen  are  not  very  much  affected  by  statutes  when 
it  comes  to  certain  interpretations.  Let  me  read  the  statute.  I  did 
not  write  the  statute  and  I  never  knew  anything  about  the  statute 
until  this  matter  came  up  and  I  had  to  interpret  it.  Let  me  read  it 
to  you.     [Reading:] 

The  construction  cost  of  such  cniisfivation.  irrifiation,  di'aiiiafic,  ami  IIimmI 
control  work  apportioned  to  tlie  Indian  lands  shall  not  excetnl  $1..')9.3,.S11  — 

Then  jumping  further  down — 

Providid  fiirUii  r.  That  in  dctcnniniiiji  the  shan-  of  Iho  cost  of  (he  works  to 
be  apportioned  to  tin-  Iinliaii  lanils  tlicr*'  shall  l)o  taken  into  eonsideratioii  oidy 
the  Indian  acreajie  benelilt'd  wliieh  shall  he  delinitely  determined  hy  said 
Secretary,  and  sueh  acreajie  shall  inelude  only  lands  feasihly  susceptiltle  of 
econonuf  irripUion  and  cultivation  and  uialerially  henelited  i)y  this  work, 
and  in  no  event  shall  the  average  per  acre  cost  — 

Notice  the  word  "cost."  used  all  the  way  througli  the  statute.  If 
Congress  contemplated  an  e(iuitahle  division  of  cost  to  be  charged 
against  the  land,  and  when  we  are  able  to  .strike  out  comi)onent  items 
in  whole  or  in  part  we  have  then  determined  benefits;  and  this  whole 
matter  is  in  the  hands  of  the  Secretarv  of  the  Interior,  and  no  man 
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can  say  that  the  Secretary  of  tlie  Interior  at  some  future  time  wUl  be 
so  disreputable  and  so  dishonorable  that  he  will  not  do  this  according 
to  the  dictates  of  his  own  conscience. 

Senator  Pine.  We  had  a  Secrt'tarv  i)efore  u>- — an  ex-Secretary 
l>efore  us — who  said  lie  did  not  know  about  a  jrood  many  thin«r^. 

Mr.  Mahsii.m.l.  There  have  been  Secretaries  of  the  Interior  who 
l)ave  i)een  char<red  with  doinji:  thin<zs  of  that  sort. 

Mr.  Edwards.  I  am  afraid.  Mr.  Marsliall.  if  that  is  the  idea  bein'r 
carried  into  this  contract — let  us  not  charge  thiufrs  a<rain.st  the  con- 
tract, but  let  it  stand  on  its  own  words,  and  judjre  it  from  the  four 
corners  of  the  pa<jre, 

Mr.  Collier.  Let  me  finish  my  question,  so  as  to  make  it  concrete 
rather  than  abstract,  if  I  can. 

Mr.  Edwards.  You  understand  that  I  am  not  an  enjrineer. 

Mr.  Collier.  I  do  not  know  that  you  can  answt»r  the  (juestion.  I 
am  merely  raisin<r  the  point.  If  we  take  the  picture  on  the  map  of 
the  five  pueblos  that  lie  in  the  extreme  north  of  the  district,  as  you 
know,  the  works  downstream  from  those  five  pueblos,  whether  works 
of  irri<T:ation.  flood  control,  or  anythin<r  else,  are  in  a  dilferent  class 
from  the  reservoir  which  will  })rovide  flood  control  and  provide  water 
for  the  irrigation.  Now.  can  you  conceive  the  possil)ility.  or  that  it 
would  be  equitable  to  rule,  that  all  these  work  downstream  from  these 
five  pueblos,  which  are  80  per  cent  of  all  the  works  in  cost,  leaving 
the  reservoir  out,  should  be  charged  ott'  because  (hey  are  not  a  direct 
benefit  to  the  Indians?  "Material  benefit."  is  the  language  u.sed. 
Thev  are  not  material  benefits,  that  is  obvious.  They  are  necessary 
to  tlie  project,  and  the  project  is  necessary  to  the  Indians,  but  these 
structures  obviously  are  not  of  material  benefit  to  these  five  pueblos. 

Mr.  Edwards.  This  requires  ajjportionment  according  to  the  bene- 
fited from  the  construction  of  the  works.  I  can  imagine  tliis  hap- 
pening. I  will  not  .say  that  it  would.  I  can  imagine  when  they  get 
ready  and  are  planning  to  assess  the  benefits,  you  might  have  ditferent 
benefits  here  from  those  over  there.  In  othei-  words,  with  this  work 
.scattered  along  for  150  miles,  it  is  possible  that  ditferent  pueblos 
would  get  different  benefits,  and  while  you  might  have  $4;")  an  acre 
at  once  place,  you  might  have  a  little  bit  more  at  some  other  place 
and  a  little  l^it  less  at  another  pueblo. 

Mr.  Collier.  But  are  you  not  leading  uj)  to  a  sort  of  leductio 
absurdum,  because  that  line  of  reasoning  would  lead  so  far  that  the 
Indians  would  be  unjustlv  led  otF^  The  .structures  south  of  the,se 
pueblos  co.st  over  $5,000,000. 

Mr.  P^dwards.  I  can  not  give  you  the  figures. 

Mr.  Meritt.  Mr.  Chairman,  t  have  a  statement  1  wnm  lo  make  in 
regai-d  to  this  conservancy  matter. 

Mr.  Edwards.  Before  you  leave  this,  Mr.  Chainnan.  1  have  all 
of  the  coriespon<lence  here  that  has  |)as.sed.  I  waiU  .Mi\  .Maishall  to 
heai'  what  I  am  saying.  I  have  all  the  c()i-res|)ondenct'  that  i)a.^.^etl 
between  Mr.  Marshall  and  the  dei)arlment  :  and  when  I  say  "the 
department  ''  I  do  not  mean  the  Indian  Bur<>au.  We  alwavs  distin- 
guished between  the  <lei)artment  and  the  Indian  Bui-eau.  If  any  of 
these  communications  have,  not  been  inti'oduced  in  evidence.  I  wouhl 
like  to  ha\('  them  introduced. 

Mr.  Marshall.  I  int<'n(led  to  produce  every  let  lei-  that  was  writ- 
ten to  me  by  the  commi.ssioner  nr  the  depaitment.  nnd  i)y  me. 


SURVEY  OF   CONDITIONS   OF   INDIANS   IN    UNITED  STATES     1481 

Mr.  Edwakds.  Then  let  (he  record  show  ihat  this  is  pioihiced.  it"  at 
some  future  time  it  appears  that  all  the  eorrespondenee  has  not  heen 
introduced.  I  do  not  know  that  there  is  anythin^r  in  this  tile  that  has 
not  heen  produced. 

Mr.  Gla\t[S.  We  can  take  this  and  check  it  with  the  record  and  see 
if  tliere  are  any  here  that  were  not  produced  before. 

The  Chairman.  How  lon*^  a  time  do  yon  wish  to  take,  Mr.  Mer- 
itt  (     It  is  <rettin<2;  late. 

Mr.  Mkiu'it.  I  sii<r<!:est  that  we  have  a  hearinjj:  to-morrow  morn- 
ing. It  is  too  late  now  to  have  a  hearing.  It  will  take  me  an  hour 
and  a  half  to  make  my  statement. 

The  Chairman.  Owing  to  the  fact  that  there  are  only  two  members 
of  the  subcommittee  here,  we  can  not  sit  in  the  morning ;  also,  so  far 
as  Senator  Pine  and  myself  are  concerned,  we  can  be  here  to-morrow- 
morning  and  continue  to-morrow  morning. 

Mr.  Edwards.  Mr.  Chairman,  I  have  a  world  of  work  to  do,  and  I 
can  not  be  here  in  the  morning. 

The  Chairman.  Senator  Bratton.  you  can  be  here  to-morrow 
morning^  You  said  that  you  wanted  to  make  some  further  state- 
ment ? 

Senator  Bratton.  Later,  Mr.  Chairman. 

The  Chairman.  Would  you  be  prepared  to  have  your  statement 
to-morrow  morning? 

Senator  Bratton.  I  doubt  it. 

Mr.  Edwards.  I  have  a  lot  of  work  to  do.  I  want  to  accommodate 
the  committee  and  to  be  present  at  all  times;  but  do  you  want  me  back 
here,  Mr.  Chairman  ?  You  can  call  me  by  phone  if  you  want  me  and 
I  will  come  down. 

The  Chairman.  I  do  not  think  it  will  be  necessary  for  you  to  come 
back.  Mr.  Marshall  is  here,  and  if  there  is  anything  he  wants  to  say, 
he  can  say  it  to-morrow  when  the  Senators  can  be  here. 

Mr.  Marshall.  If  you  are  speaking  about  my  presence,  I  can  not 
be  here  to-morrow.  I  do  not  think  it  would  be  necessary  for  me  to 
be  here.    I  have  given  the  facts. 

Mr.  Meritt.  I  would  like  to  nuike  my  statement  to-morrow, 
inasmuch  as  a  great  many  statements  have  been  made  that  are  not  in 
accordance  with  the  records,  and  we  would  like  to  have  the  records 
corrected. 

Mr.  Marshall.  In  accordance  with  the  letters,  are  they  not? 

The  Chairman.  I  think  we  can  meet  to-morrow  at  10  o'clock  in 
the  regular  committee  room. 

Senator  Braiton.  Mr.  Chairman,  was  it  understood  at  the  time 
this  committee  was  created  that  any  member  of  the  full  committee 
who  was  not  a  member  of  this  subcommittee  should  be  a  member  of 
this  subcommittee  for  the  purpose  of  investigating  matters  in  his  own 
State? 

The  Chairman.  Yes:  that  was  the  understanding.  They  were 
asked  to  come  in. 

Senator  Bratton.  Asked  to  do  what? 

The  Chairman.  They  were  asked  to  take  part  in  the  proceedings 
and  sit  with  the  subcommittee. 

Senator  Bratton.  AVere  they  to  be  members  of  the  subcommittee? 

The  Chairman.  I  do  not  remember  the  exact  wording  of  that 
phrase,  but  I  think  that  was  the  understanding ;  yes. 
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Senator  Larkazolo.  As  I  understand,  this  is  a  subcommittee,  and 
it  is  to  rei)ort  to  the  full  connnittee? 

The  CnAiHMAN.  Yes. 

Senator  HuATnix.  1  do  not  want  to  impose  upon  the  committee^ 
but  I  wanted  to  be  sure  I  am  a  uuMnl)er  of  the  subc(niiiiiittee  for  this 
particular  phase  of  the  hearin«;s. 

Senator  Pine.  I  think  so. 

The  Chairman.  Yes;  we  will  adjourn  until  10  o'clock  to-morrow 
mornin«r. 

(The  contract  referred  to,  as  executed  by  the  conservancy  di.strict 
December  14,  and  bv  Secretary  West  on  December  17,  1928,  is  here 
printed  in  full  as  follows:) 

Exhibit  No.  15!) 

agreement  by  and  between  the  united  states  of  america,  actino  by  thb 
secretary  of  the  inteuiiok  and  the  middle  rio  gra.vde  conservancy  district, 
providing  for  conskrvation.  ikkigation,  dhalnage,  and  klyood  contiujl  for 
the  pueblo  indian  lands  in  the  uio  grande  valley.   new   mexico 

This  agreement  made  this  14th  clay  of  December,  1U28,  in  pursuance  of  the 
acts  of  February  14,  1927  (44  Stat.  L.  11K>8)  and  March  13,  l!t2S  (Public  1G9, 
70th  Coup.,  1st  .sess.),  and  fsitccially  the  last  mentinncd  act,  by  and  between 
the  United  States  of  America,  herrinafter  styled  the  t'nited  States,  acting 
by  the  Secretary  of  the  Interior  and  the  Middle  Rio  Grande  conservancy  dis- 
trict, a  political  subdivision  of  the  State  nf  New  Mexico,  hereinafter  styled  the 
district,  by  its  duly  authorized  representatives,  their  resi)ective  succes-^Jors  and 
assigns,  witnes.seth : 

1.  Whereas  the  said  act  of  February  14,  1927.  entitled  "An  act  to  autlutr- 
ize  an  appropriation  for  ri'connaissance  work  in  conjunction  with  the  Middle 
Rio  Grande  conservancy  district  to  determine  whether  certain  lands  of  the 
Cochiti,  Santo  Domingo,  San  Felipe,  Santa  Ana,  Sandia,  and  Isleta  Indians 
are  .susceptible  of  reclamation,  drainage,  and  irrigation."  jirovides.  among 
otlier  things,  as  follows : 

"That  there  is  hereby  authorized  to  be  api)ropiiated.  (lut  of  any  money  in 
the  Treasury  not  otherwise  appropriated,  the  sum  of  .$.')0.00().  or  so  much 
thereof  as  ma.v  be  necessary,  to  i)rovido  for  rocoiniaissance  work  on  llu-  lands 
of  the  Cochiti.  Santo  Domingo.  San  l"\'liiM>.  Santa  Ana.  Sandia.  and  Isleta 
Indians,  or  so  nuich  thereof  as  may  be  su.sceptible  of  irrigation,  lying  with  n 
the  exterior  boundaries  of  the  Middle  Rio  Grande  c-onservancy  district,  a 
political  subdivision  of  the  State  of  New  Mexico,  but  not  subject  to  distric-t 
assessment.s  and  to  eiialile  the  Secretary  of  the  Interior  to  jirovide  for  siirveys, 
exam'nations,  and  the  jn-eparation  of  i)lans  and  specifications,  for  the  reclanni- 
tion.  drainage,  and  irrigation  of  sai(l  lands  and  conservation  of  waters  ap- 
purtenant tliereto,  in  cooiu'ration  with  said  Middle  Uio  Grande  conservancy 
distiict,  said  money  to  l)e  paid  from  tine  to  time  as  said  work  i)roc(>eds,  such 
payments,  including  the  salary  and  exjuMises  of  tlie  engineer  hereinafter  te- 
lerred  to.  to  l)e  made  in  i)roi'orlion  to  the  exp(>nditurcs  heretofore  or  here- 
after made  by  the  district  in  the  ratio  tluit  tlu'  area  of  the  Indian  lands  bears 
to  the  other  lands  to  lie  benelited.  siich  expenditures  to  be  subject  t(»  the  ap- 
proval of  tlie  Secretary  of  the  Interior  and  to  be  made  under  such  rules  nnd 
regulations  as  may  be  i)rescribed  by  the  Secretary  of  the  Interior :  /»nir /</«•«/. 
That  said  Secretary,  through  the  Commissioner  of  Indian  Affairs,  shall  des- 
ignate an  engineer.*  who  shall  represent  the  d«'partnient  in  the  preparation  of 
sai<l  plans  and  report  lliereon.  and  whose  salary  and  exin-nses  shall  be  iiald 
f.\jt  of  the  funds  herein  ainliori/.eil  to  be  ajipropriated  :  I'roriiti-il  fiirtlnr.  That 
any  said  sum  or  any  jiarl  lliereof  tli:it  m;iy  lie  exjiended  for  this  nn-onnaissancc 
wdrk  shall  be  rciniJaiisalile  by  said  Indi.in  lantls  if  and  when  the  part  icipjil  ion 
by  the  I'niled  States  in  <Minstr\iction  of  said  projet-t  Is  approve<l  by  the 
ijnited  States,  such  reimbursement  to  be  in  accordance  with  lb»>  terms  of  the 
act  of  Congress  appr<tvlng  such  parttciiiatlon  :  Proritird  further.  That  the 
Secretary  of  the  Interior  shall  reiiorl  to  Coimress  the  results  of  said  recon- 
nal.s.san('e  work  and  his  recommendali<ins  thereon." 
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2.  Where.iis  thf  said  act  upiirovod  March  13,  1JJ2S,  cnlitlud  "An  act  avitlioriz- 
in«  the  .Secret a ly  of  the  Interior  to  execute  an  agreement  willi  the  Micid!"  Uio 
Grande  conservancy  district  providing  tor  conservuiion,  irrigation,  drainage, 
and  flood  control  lor  tlie  I'ueblo  Indian  lands  iu  tlie  Kio  tJrande  Valley,  N.  Mex., 
and  for  other  imrposes,"  provides,  among  other  things,  as  follows: 

•Thai  the  Secretary  of  the  Interior  is  hereby  authorized  to  enter  into  an 
agreement  with  the  Middle  Rio  Grande  conservancy  district,  a  political  suh- 
divisioii  of  tlie  Stale  of  New  Me\u<i,  pioviiling  for  eonscrvatioii,  irrigaLinii, 
drainage,  and  flood  cojitrol  for  the  Tucblo  Indian  lands  .situated  within  the 
exterior  boundaries  of  the  said  Middle  llitj  Grande  conservancy  district,  as 
provided  for  by  plans  prepared  for  this  purpose  in  pursuance  of  an  act  of 
February  14.  I'J^T  (Forty-fourth  Statutes  at  Large,  page  lUSl.S).  The  con- 
struction cost  of  such  con.servation,  irrigation,  drainage,  and  llood-control  w«irk, 
apportioned  to  the  Indian  lands  shall  not  exceed  ,*);  1,51)3,311,  and  said  sum,  or  so 
much  thereof  as  may  Ite  required  to  pay  the  Indians'  share  of  the  cost  of  the 
work  herein  provided  for,  shall  l)e  payable  in  not  less  than  Ave  installments 
without  interest,  which  installments  shall  be  paid  annually  as  work  progresses: 
Provided,  That  should  at  any  tiiii'"  it  i-ppi'-ir  to  the  saiii  Secretary  that  con- 
struction work  is  not  bring  carried  out  in  accordance  with  plans  approved  by 
him.  he  siiall  withhold  i)a.\ment  of  any  sums  that  may  under  the  :jgreement  be 
due  the  conservancy  district  until  such  work  shall  have  been  ilone  in  aceordance 
with  the  said  plans:  Provided  furtlivr.  That  in  determining  the  share  of  the 
cost  of  the  works  to  be  apportioned  t(»  the  Indian  lands  there  shall  be  taken 
into  consideration  only  the  Indian  acreage  beneflted  which  shall  be  delinitely 
determined  by  said  Secretary  and  such  acreage  shall  include  only  lands  feasibly 
susceptible  of  economic  irrigation  atid  cultivation,  and  materially  beiielileil  b.v 
this  work,  and  in  no  event  shall  the  average  per  acre  cost  for  the  area  of 
Indian  lands  beneflted  exceed  .'?G7..">0  :  J'rori<i<tl  fmlli'r.  That  all  present  water 
rights  now  appurtenant  to  the  approximately  eight  thousand  three  hundred  and 
forty-six  acres  of  irrigated  Pueblo  lands  owned  individually  or  as  pueblos 
under  the  projwsed  plans  of  the  district,  and  all  water  for  the  domestic  pur- 
po.'^es  of  the  Indians  and  for  their  stock  shall  be  prior  and  paramount  to  any 
rights  of  the  district  or  of  any  property  holder  therein,  which  priority  so  defined 
sh.all  be  recognized  and  protected  in  the  agreement  between  the  Secretary  of 
the  Interior  and  the  s.iid  Middle  Kio  Grande  conservancy  district,  and  the 
water  rights  for  the  newly  reclaimed  lands  shall  be  recognized  as  eciual  to 
those  of  like  district  lands  and.  be  protected  from  discrinnnation  in  the  division 
and  use  of  water,  and  such  water  rights,  old  as  well  as  new.  shall  nit  be 
siil>ject  to  loss  by  nonuse  or  abandonment  thereof  so  long  as  title  to  said  l.and.s 
shiill  remain  in  the  Indians  individually  or  as  pueblos  or  in  the  United  States. 
and  such  irrigated  area  of  approximately  8..346  acres  shall  not  be  subject  by 
the  district  or  otherwise  to  any  jiro  rata  share  of  the  cost  of  future  operation 
and  maintenance  or  betterment  work  performed  by  the  district.  The  share  of 
the  cost  paid  the  district  on  behalf  of  the  Indian  lands  under  the  agreement 
herein  authorized,  including  any  sum  paid  to  the  district  from  tlie  funds  author- 
ized to  be  ajipropriated  by  the  act  of  February  14.  1!»2T  (Forty-fourth  Statutes 
at  Large,  page  10!»S).  shall  be  reimbursed  to  the  I'nited  States  under  such  rules 
and  regulations  as  may  be  prescribed  by  the  Secretary  of  the  Interior:  Pro- 
vided. That  such  reimburs«'ment  shall  be  made  only  from  the  proceeds  of  leases 
of  the  newly  reclaimed  pueblo  lands  whether  leased  by  Indians  or  others; 
Indians,  however,  to  he  given  the  preference  in  the  making  of  such  leases,  and 
the  proceeds  of  such  leases  to  be  ajiplied.  lirst.  to  the  reimbursement  of  the  cost 
of  the  works  aj>)iorti(»iied  to  .said  irrigated  are.a  of  api»roximately  S.,Tl()  a<-res  : 
Provided  fiirfhrr.  Tli:it  as  to  not  to  exceed  4.(MH)  acres  of  such  newly  reclaimed 
lands  if  cultivated  by  Indians  no  reiit.als  sh.ill  Im-  charged  the  Indians:  I'mvided 
further.  Tliat  there  is  hereby  created  against  the  newly  reclaimed  lands  a  Hrst 
lien  for  the  amount  of  the  eost  of  the  wniks  appcrtioiuvl  to  such  newly  reclaimed 
l:inds,  which  lien  shall  not  Tie  enforced  during  the  period  that  the  title  to  such 
lands  rem.-iins  in  the  i»uebIo  or  individual  Indian  ownership:  Piorided  further. 
That  said  Secretary  of  the  Intt-rior.  througli  the  ('<immiss!on  of  Indian  AlTairs.' 
*)r  his  duly  .lulhorized  aLrent.  shall  be  reco.'niized  by  sjiid  district  in  all  matters 
IK-rraitiiin:  to  its  ojieration  in  the  same  ratio  that  the  Indian  lands  bear  to  tlie 
total  area  of  lands  within  the  district.  ;in<l  tb:it  the  .li^trict  books  and  records 
.shall  be  .available  at  all  times  for  insiiection  by  said  representative." 

.•?  Whereas  the  said  district  has  he.-n  duly  (".n::mized  utulcr  tli<'  provisions  of 
the  cons<-rvancy  act  of  the  State  of  New  Mexico  (chapter  4".  of  (he  Session  Laws 
of  .said  State)  for  the  year  1927.  for  the  iiun)ose  of  a<-complishing  con.servation. 
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irrlRatioii.  drainuK*'.  and  ll<MKl-ct»iUrol  \v<nks  fur  tin-  lands  in  flu-  Middle  Rio 
Grande  Valley  in  said  State;  and 

4  Whei-eas  the  said  district  is  euniprised  of  a  pmss  area  of  approximately 
277.7Gt»  acres,  of  which  approximately  i;i2,724  acres  are  subjeet  1o  iKMiefits  |»y 
the  improvement  works  contemplated,  which  approximate  net  area  embraees 
and  has  interspersed  with  district  lands  certain  Indian  I'uehlo  lands  «»f  the 
Puehlos  of  ('(K'hiti.  Santo  Dominpi.  San  FVliiK-.  Santa  Ana.  Sandia.  and  Isleta, 
containintr  api>roximately  2M,(M)7  acres,  whicii  area  is  estiniate<l  to  lie  irritable 
under  the  projtrt  but  which  is  not  suhj(Ht  to  the  <aid  district  laws  of  the  State 
of  New  Mexico  and  is  not  now  adequately  provided  with  proper  and  m<Kleni 
fitru<tures  and  works  for  the  economic  irri;,'atinii  there<»f ;  and 

5.  Whereas  undei-  sections  SOI  and  S<)2  of  the  s:iid  c(m.seiTancy  act  of  New 
Mexico  the  said  district  is  authorize<l  to  enter  into  contracts  with  the  said 
United  States  for  the  puri)ose  of  furth(>rin>,'  the  acconri>lisIinient  of  the  work  for 
which  he  said  district,  was  or>ranized  or  created  to  the  end  that  the  lan<N  of  the 
said  Pueblos  may  by  a^Teement  willi  the  said  1  lilted  Stall's  share  in  the  cost  of 
the  improvements  of  the  district  projK'rly  charjceable  to  their  lands  under  the 
provisions  and  limitations  of  the  said  act  ai»proved  March  V.i,  1928.  which 
authorization  is  ne<'essary  since  said  pueblo  lands  are  not  .subject  to  district 
assessments ;  and 

(].  Whereas  the  said  district  has  made  surveys,  plans,  .specifications,  and  esti- 
mates for  the  carrying  out  of  the  work  and  improvements  for  both  the  Pueblo 
lands  and  the  distrii-t  lands,  the  United  States  having  c<M)perated  with  the  said 
<listrict  in  the  prei)aration  of  the  plans  in  pursuance  to  an  act  of  February  14, 
1027  (44  Stat.  L.  1W)8)  ;  and 

7.  Whereas  an  agreement  was  executed  the  Ititli  day  of  April,  1926,  by  and 
between  the  I'nited  States  of  America,  acting  in  this  instance  by  Elwood  Mead, 
Commissioner  of  the  United  States  Bureau  of  Reclanration,  and  the  said  district 
under  which  an  investigation  of  the  water  resources  of  the  district  has  been 
made  and  a  reixirt  is.sued  thereon  entitled  "  I'reliminaiT  Kei)ort  on  MiddU-  Uio 
Grande  Investigations.  New  Mexico,"  under  date  of  December  !"».  1927.  which 
rcpfirt,  marked  "  Exhibit  A,"  is  attached  hereto  and  made  a  pan  hereof,  wherein 
it  is  concluded  that  under  the  plans  of  the  district  sufficient  water  will  be 
developetl  for  said  district  and  Pueblo  lands;  and 

8.  Whereas  the  Unite<l  States  under  sjiid  act  of  March  13,  1928.  is  authorized, 
through  its  .said  Secretary  of  the  IntiTior„  to  execute  an  agreement  with  the 
said  district  for  the  carrying  out  of  the  work  of  providing  adcHjuate  conserva- 
tion, irrigation,  drainage,  and  flood  control  for  the  taud  Pueblo  Indian  lands  in 
the  Rio  Grande  Valley,  N.  Mex.,  in  pursuance  to  the  terms  and  conditions  of  said 
act,  which  act  i.s  made  a  part  of  this  agreement. 

Sow,  therefore,  in  order  to  carry  out  the  puriK)se  of  the  aforesaid  acts  of 
Congress,  and  in  con.sideration  of  tlie  covenants  herein  contained,  it  is  mutually 
agreed  by  and  between  the  Ignited  States  and  the  district,  as  follows: 

9.  The  district  agrees  to  construct  the  conservation,  irrigation,  drainage,  and 
flood-control  works  in  pursuance  to  and  in  compliance  with  the  plan  prepared  by 
the  district  and  approved  by  the  Secretary  of  the  Interior,  and  the  dei;iikHl  i»lans 
and  specifications  prepared  for  this  pun»ose  and  liled  in  the  court  as  the  official 
plan  of  tho  district  as  required  by  tlie  said  cons«'rvan(y  act.  and  as  herein  pnv 
vid^^l.  all  of  which  shall  afford  ade<puite  modern  structures  and  works  for 
accoii/plishment  of  the  material  iK'nelits  to  tlu'  Puebl(>  Indian  lands  as  contem- 
|)lated  by  said  act  of  March  VA,  192S. 

10.  It  is  mutually  agreed  that  minor  mo<liflcations  and  alterations  nuiy  Ih» 
made  in  tho  iilans  when  necessary  in  the  o])inion  of  th(>  chief  engineer  of  the 
district  to  best  carry  out  the  purp<tse  of  this  agrtvment.  provld»'<l  that  the 
engiiH'cr  to  be  designatinl  by  the  United  Slates  as  hereinafter  pnn  iiled  agrei>s  to 
such  minor  moditications  or  alterations,  and  that  such  changes  shall  not  oiH*rate 
to  lessen  the  eflicicncy  of  tla*  work  nor  increase  iIh^o^sI  there<»f  to  the  Indian 
lands.  Should  the  representing  engin(H>r  of  the  United  Slates  disagree  with  the 
chief  engineer  of  the  district  as  to  the  efficacy  of  any  proiH>s»><l  (flanges  con- 
templates! by  the  .said  chief  engineer  of  the  district  liefore  any  work  shall  be 
undeilaken  looking  to  the  carrying  on  of  pro|M»sed  minor  mixlilications  <ir  altera- 
tions, liie  matter  shall  first  be  sultmitt«Ml  to  the  Se<'retary  of  the  Interior,  whose 
dt  cision  as  to  whether  or  not  the  ja-oiMistHl  changes  shall  1m'  made  shall  be  final. 

Sluaild  any  material  mcKliflcations  or  alterations  in  said  plans  in  so  far  as 
the  same  alTect  Pueblo  Indian  lands  be  divmed  advisable  by  (he  chief  engineer 
of  tile  said  district,  such  proposed  changes  slmll  be  snlimltt«'<l  In  writing,  acconi- 
panie<l   by  detailed   plans  of  llie  proposed   changes,   togellu'r   with   estimates  of 
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the  cost  of  the  proixisiMl  work  showiiin  iiicn-jisc  nr  dfcrcasi'  of  msts  ovrr  tlii' 
existiiifi  plans,  to  tljo  said  Sefrelaiy  of  tlie  iiitciior,  tlinaiKh  tlio  reprcsontiuK 
eiiKiiH'iT  of  tlio  I'liitotl  Slates  fur  liis  (•(Hisidcration  and  aclinii.  The  said  S»*e- 
retary  will,  as  soon  as  practicahlc  after  receipt  of  any  such  pr(iiHi>ed  channes  in 
the  plans,  either  approve<l  or  disapprove  the  proiM>sed  <-lianj:es.  and  the  ilisiriel 
shall  he  netilitnl  of  the  decision  therein  as  soon  after  it  has  lieen  made?  as  prac- 
ticahle.  and  in  all  cases  the  decision  of  the  Swretary  shall  he  final. 

11.  The  district  ajrrees  that  the  work  to  he  ixMfonned  by  it  for  the  Indian 
lands  is  that  of  providinj;  hy  construction  of  necessary  works  consist iii<„'  of  hn- 
poundinn  re.servoir  or  reservoirs,  diversion  dams,  drainaRe  systems,  levees  aud 
dikes.  irrij;ation  canals  and  structures,  connecting;  lanals  and  laterals,  riv<'r- 
prote<'tion  work.  rejiulatinK-  streiim  channels  hy  chaiiKin;:,  widininf;  or  (k«epeiMii>; 
the  same,  and  flood-control  works  that  will  result  in  material,  permaiient.  and 
lK?neticial  improvements  and  actually  divert  and  carry  the  water  to  the  acreage 
of  Indian  lands  of  the  several  pueblos  approximatiuK  2;i,t5d7  acii's  and  esixn-ially 
so  that  the  new  system  will  carry  and  deliver  to  all  areas  of  Indian  lands  now 
irrisiated  an  adequate  water  suiiply  without  cost  to  tho  Indians  other  than  as 
herein  provided. 

It  is  further  understofKl  and  agreetl  that  during  the  construction  of  the  work.*! 
of  the  district  the  snppl.v  of  water,  whether  for  irripitiou,  stcn-k,  (knnestic  use,  or 
otherwise,  now  enjoyed  by  the  Indians  shall  n()t  he  interfered  with  to  the 
material  fletriment  of  the  Indians. 

12.  In  carrying  out  its  program  of  work  the  district  agrees' that  it  will  not 
show  partiality  to  district  lands,  but  \hat  such  work  consistent  with  the  plan« 
shall  he  performed  for  the  h«>nefit  of  the  said  Pueblo  lands  in  the  same  order  and 
manner  as  tluit  i)ert'oi-med  for  district  lands;  that  should  it  appe.-ir  to  the  rnite<l 
States  that  the  said  district  is  failing  to  carry  out  its  construction  program 
consistent  herewith  the  said  Secretary  shall  notify  the  district  of  its  failure  in 
this  respect  and  direct  that  work  beneficial  to  the  Indian  lands  shall  be  under- 
taken and  carried  on  within  4.5  days  from  date  of  the  I'ecelpt  of  such  notificji- 
tion.  and  failure  to  comply  with  any  such  notice  as  herein  provided,  it  is  mvi- 
tually  agreed  that  the  I'liilfMl  States  shall  l>e  damageil  to  the  extent  of  .^HiO 
a  day  for  each  and  every  day  the  said  district  fails  to  comply  with  the  notifi- 
catio!i.  and  it  is  hereby  mutually  agiie<l  that  the  said  sinn  is  the  amoiuit  of 
liquidated  damages  the  said  T'liited  States  shall  sutler  by  reason  of  such  failure, 
and  that  said  sum  shall  not  in  any  way  be  construed  as  a  penalty,  and  said 
liquidated  damages  shall  he  withheld  from  any  sum  or  sums  unpaid  to  the  dis- 
trict, and  if  nothing  I'emains  unpaid  or  the  unpaid  balance  is  insufficient  in 
amount,  then  the  district  shall  be  liable  for  said  liquidated  damages  including 
any  and  all  costs  and  charges  of  collections  of  such  damages,  including  litigation. 

13.  In  case  of  an  emergency  where  urgent  work  may  be  necessary  in  order 
to  save  loss  or  damage  to  crops  or  proiK'rty  on  the  Indian  lands,  (be  district 
agrees  to  advance  the  order  of  its  construction  program  consistent  with  f)rovi- 
sion  12  hereof  and  to  accompli.sh  such  emergency  work  in  the  shortest  time 
possible,  provided  that  if  district  funds  are  not  then  avail;ible  for  sncli  con- 
struction purposes  the  T'nited  States  may  advance  the  fluids  re<piired  for  such 
emergency  work  to  the  di.strict  from  any  funds  that  may  Yx"-  available  therefor, 
said  sum  so  advanced  to  he  credited  to  the  next  installment  to  be  paid  by  the 
United  States  on  the  Indians'  share  of  the  cost  of  the  work. 

14.  The  estimated  cost  of  the  iiro.iect  for  the  benefit  of  the  Indian  and  district 
lands  is  $11,828,424  to  benefit  a  net  area  approximating  132.724  acres,  of  which 
a  net  area  approximating  23.(107  acres  is  lands  of  said  Pueblo  Indians.  The  ac- 
tual cost  of  the  work  may  be  less  than  this  amount  which  will  result  in  a  re-" 
duction  in  said  cost  to  the  Pueblo  Indian  lands.  From  the  actual  cfist  of  con- 
struction of  the  entire  project  for  both  Indian  and  district  laiKls  tliere  shall  be 
deducted  beftire  definitely  determining  the  share  of  the  cost  to  be  apitortioncd 
to  the  said  Pueblo  Indian  lands  the  following:  The  total  cost  of  sixxial  or 
additional  flood-protection  work  as  contemplated  by  the  phms  or  any  modifica- 
tions thereof  for  the  cit.v  of  Albuquerrpie.  for  San  Marcial.  and  the  Santa  Fe 
Railway  (now  estimatetl  such  additional  work  will  cost  .'?(>r)2.000)  ;  the  extra 
expense  for  increasing  the  capacity  of  the  New  Helen  Can;il  (estiinatetl  to  cost 
$75,000)  :  cost  of  all  silt-control  work  (estimated  to  cost  .^.TOO.OOO ) .  and  the  cost 
of  financing  any  capitalized  interest  to  he  paid  on  liehalf  of  non-Indian  lands 
(estimated  to  cost  .$500,000). 

The  total  sum  arrived  at.  after  making  the  deductions  specified  above,  ap- 
proximating $1,727,000,  shall  be  used  as  the  basis  of  apportionment  to  the 
Indian  lands  to  be  materially  benefited  by  the  work  by  multiplying  the  total 
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sum  to  lie  aitportioni'il  l»y  a  ccrtjiin  fnu-tinn,  the  numerator  of  which  shnll  be 
the  total  Indian  acreage  U>  be  materially  heHefittsl.  and  the  denoniiiiator  of 
which  sliall  he  the  total  area  to  be  materially  benefited  by  tht-  total  works  con- 
structed by  the  district  as  hereinafter  detined,  it  beiny  mutually  understood  and 
agreed  between  the  I'nited  States  and  the  district  that  Itefore  the  foregoing 
total  sum  to  be  arriveil  at  is  linally  determiuiMJ  the  Tuited  States  reserves  the 
ri^ht  to  consider  and  recoiisi(U>r  t-acli  and  every  (omixint-ni  item  or  element 
Roin;^'  to  make  up  I  lie  c<ist  of  said  works,  estimated  or  (dlierwise,  with  iiarlicular 
reference  to  wbeilier  the  Tueblt)  Indian  lands  are  in  fact  materially  ItenetiU'd 
by  each  and  every  component  item  or  eh-ment  entering  into  and  making  up  said 
total  cost  of  said  works,  deducting  or  elinunaling  therefrom  in  wliole  or  in 
part  the  cost  of  each  and  every  such  cimiponent  item  or  element  not  aciually 
and  materially  beneliting  the  land  of  the  Pueblo  Indians  before  assessmint  of 
any  charges  or  cost  shall  be  tixed  or  apportione<l  as  the  share  of  the  cost  of  the 
wtirk  to  be  paid  to  the  district  under  this  agreement.  From  tlie  amount  thus 
arrived  at  there  shall  be  deducteil  the  cost  of  the  Isleta  drainage  canals  i)re- 
viously  constructed  by  the  United  States;  the  sum  of  ."JuO.UOU  previously  paid 
by  the  United  Stales  to  the  district  for  preliminary  expenses  in  pursuance  to 
the  saitl  act  of  February  14.  1927;  a  pro  rata  share  of  the  cost  of  tiu"  Kl  Vado 
Reservoir  to  be  deterniintMl  by  multiplying  the  total  a«tual  cost  of  tliis  reservoir 
by  a  certain  fraction,  the  denominator  of  wldch  is  the  total  irrigable  area  to  be 
Itenetited  by  the  ttital  works  constructed  by  the  district  as  hereinafter  detined 
and  the  numerator  of  which  is  the  acreage  of  irrigated  Indian  land  approx  mat- 
ing S,;i4G  acres  which  is  estimated  to  be  .'i;iu:i.5U0,  and  any  other  proiwr  deduc- 
tions that  may  be  mutually  determined  as  not  being  a  proi>er  exiH'nse  and 
therefore  should  not  be  asses.sed  against  the  Indian  hinds;  and  the  sum  so 
arrived  at  shall  be  the  total  sum  to  be  paid  the  district  by  the  Unite<l  States 
under  this  agreement. 

The  mutual  understanding  between  the  parties  hereto  being  that  in  no 
event  shall  the  total  sum  for  construction  of  such  conservation,  irrigation, 
drainage,  and  tlood-control  work  to  be  paid  for  by  the  United  Slates  on  behalf 
of  the  Pueblo  Indian  lands  exceed  .'j;!, 51)3.311.  and  that  in  no  event  shall  the 
average  per  acre  cost  for  the  area  of  Indian  land  benelited  exceed  $«57.50;  nor 
shall  such  cost  be  in  excess  of  the  cost  for  like  work  done  for  the  benefit  of 
the  district  lands,  it  being  mutually  understood  and  agreed  that  within  the 
bounds  of  efficiency  and  consistent  herewith  the  district  shall  proswute  the 
work  in  accordance  with  said  approved  plans  in  the  most  economic  way  i>os- 
sible,  and  that  in  no  evt'ut  shall  the  i)er  acre  cost  of  the  entire  Indian  lands 
benefited  be  in  excess  of  the  actual  cost  of  such  work  as  herein  provided  for. 
It  is  mutually  understood  and  agreed  that  in  the  vent  any  co'itributions. 
donations,  or  sums,  however  denominated,  other  than  amounts  derived  from 
taxation  by  the  district  or  any  other  tax  agency,  are  received  i»y  the  district 
resulting  in  any  way  or  manner,  directly  or  indirectly,  in  the  reduction  of  the 
assessments,  charg(!S  or  payments  against  proi)erty  or  because  of  ownership 
of  property  in  the  district  outside  Pueblo  Indian  lam's,  then  and  in  that  event 
said  Pueblo  Indian  lands  shall  be  credited  iiroportionmely  so  as  to  reduce 
any  and  all  payments  to  be  made  as  fully  and  as  completely  as  ;iny  projMTty 
outside  said  Indian  owner.ship  is  reduced  or  benefited  by  such  contributions 
and  donations.  Should  any  such  contributions,  donations,  or  siuns,  however 
denominated  be  received  by  the  district  after  final  and  lull  payment  by  the 
United  States  of  moneys  due  the  districi  umler  this  agreement  has  Iuhmi  made, 
then  the  dl.strict  further  agrees  to  withhold  for  and  account  to  tlu'  Se<Tetary 
of  the  Interior,  for  the  benefit  of  the  Indian  lands,  the  share  in  such  conlril)U- 
tions.  donations,  or  sums  properly  due  said  Indian  lands,  and  the  Secretary 
of  the  Interior  may  use  such  snms  so  due  on  behalf  of  the  ln<lian  lands  as 
n  set-off  against  any  sum  or  snms  that  may  be  due  or  become  due  tlie  district 
on  account  of  any  annual  operation,  maintenance  or  betlerment  charges  against 
the  lands  in  Indian  ownership  where  such  charges  may  legally  be  made  by  the 
district. 

in.  II  is  mulually  understood  and  agre«Ml  th.at  the  share  of  the  cost  «»f  tlie 
vv<irk  herein  provided  to  be  apportioned  against  the  Indian  lands  shall  l>e 
payable  by  tlie  I'nited  States  in  not  less  than  live  installments  without  int«>rest. 
which  installnu'nls  shall  be  paid  annually  as  work  progresM's,  the  said  dlslriet, 
llirongli  lis  propel-  representative,  to  submit  every  perio*!  of  (U)  days  statements 
<luly  certified  to  by  its  chief  engineer  and  approved  by  the  proiH'r  o(li((<r  or 
<ifii<'ers  (if  the  district  showing  the  amotud  of  work  done  for  that  jierlotl  and 
Uie  share  of  the  cost    of  such   work   pr(»|)erly  i)ayable  to   the  district  by    ibe 


sur\':ey  of  conditions  of  Indians  in  united  statfs    1487 

United  States  to  the  disbursing  agent  through  the  United  States  engineer 
appointed  for  tlmt  purpose,  for  pii.vment.  In  the  absence  of  any  objection, 
payment  will  be  made  i»y  the  disbursing  agent  lor  tlie  Indian  irrigation  district 
No.  5  or  U.S  otherwi.se  may  be  provided,  as  soon  thereafter  as  practicable.  I'rior 
to  the  clti.se  of  each  year  the  partial  payments  made  to  tbe  district  shall  be 
computed  for  the  purpo.se  of  determining  whether  or  not  the  total  sum  dtie 
the  district  under  the  project  for  that  year  shall  have  been  paid  ami  proper 
adjustment,  if  any,  shall  be  made  at  that  time.  In  no  event  shall  the  total  sum 
due  the  district  be  paid  in  fewer  than  live  years  from  date  oi  beginning  of 
actual  con.struction  and  tinal  adjustments  owing  to  less  acreage  than  the  esti- 
mated Indian  lands  coming  within  the  project  or  due  to  the  acreage  cfist  of 
the  work  t<>  the  Indian  lands  being  less  than  the  maximum  amount  of  $07.r»0 
s^hall  be  made  prior  to  linal  paynn'iit  to  the  district. 

16.  The  district  agrees  that  in  carrying  on  the  construction  work  of  tlie 
district  on  tlu'  IMiehlo  lands  or  for  their  benefit,  it  will  in  the  employment 
-of  laborers,  both  skilled  and  unskilled,  as  well  as  any  other  employment  which 
the  Pueblo  Indians  are  capable  of  performing,  give  preference  to  the  said 
Pueblo  Indians. 

17.  It  is  mutually  understood  and  agreed  that  should  at  any  time  it  appear 
to  the  .said  Six-retary  of  the  Interior  that  construction  work  is  not  being  carried 
out  in  accordance  with  the  i»l;ins  approved  by  the  Secri'tary  of  the  Interior 
and  the  requirements  of  this  agreement,  or  that  such  work  will  not  iirovidt' 
adequate  facilities  for  the  Indian  lands  as  herein  contemjilated  and  as  contem- 
plated by  the  act  of  Marcii  18.  llt2S.  he  shall  withhold  further  jiayinents  of 
any  and  all  sums  that  may  under  this  agreement  be  due  or  become  due  until 
such  work  shall  have  been  done  in  accordance  with  said  plans  or  any  mtxliti- 
cations  thereof  f(u-  the  material  benefit  of  the  I'ueblo  Indian  lands  that  now 
or  may  be  hereafter  agreed  to  as  herein  jirovided.  No  payments,  however,  due 
the  district  under  the  terms  of  this  agreement  shall  be  withheld  because  of  any 
failure  to  have  definitely  determined  the  Indian  acreage  materially  beiielited. 
.such  payments  to  be  made  from  time  to  time,  based  up<in  tlu'  estimated  acre.ige, 
pending  a  final  determination  of  the  exact  acreage  of  I'ueblo  Indian  lands 
that  shall  be  materially  benetited.  provided  that  a  final  deteruiin.ition  of  such 
acreage  for  which  jtayment  is  to  be  made  the  district  shall  be  made  by  the  said 
Secretary  as  hereinafter  provided,  and  the  actual  share  of  the  Indians'  o<ist 
of  the  work  adjusted  in  accordance  therewith  before  linal  payment  shall  have 
been  made  to  the  district. 

18.  It  is  mutually  understood  and  agreed  that  the  s;iid  Secretary  shall,  in 
determining  definitely  the  share  (tf  the  cost  of  the  works  to  be  apportioned 
to  the  Indian  lands,  take  into  consideration  only  the  Indian  .acreago  that  is 
feasibly  su-sceptible  of  economic  irrigation  and  cultivation  and  that  will  ma- 
terially be  benefited  by  the  works  constructed  by  the  district,  stich  a<reage 
to  be  definitely  determined  by  the  said  Secretary  at  as  early  date  as  practicable 
and  the  district  to  be  so  notified  of  the  determination  of  such  acreage  after 
same  shall  have  been  made;  that  such  acreage  so  determined  shall  be.  in 
addition  to  the  foregoing,  exclu.sive  of  roads,  rights  of  way.  .and  all  non- 
cultivable  areas.  The  area  so  determined  by  the  Secret.-iry  shall  be  final  .and 
be  the  basis  upon  which  the  total  cost  against  the  Pueblo  Indian  binds  shall 
be  paid,  proper  adjustments  as  heretofore  provided  with  reference  to  payments 
that  may  have  been  made  prior  to  .such  determination  to  be  adjusted 
accordingly. 

19.  The  United  States,  through  its  said  Secretary,  agrees  to  designate  a  quali- 
fied engineer  who  shall  represent  the  T'nited  States  cm  the  ground  in  all 
matters  pertaining  to  the  execution  of  the  pl.an  by  the  district,  and  the  said 
engineer  shall  insjiei't  all  work  in  progress  affecting  Pm'blo  Indian  lands  from 
time  to  time  and  shall  render  written  rei)orts  to  the  s;iid  Secretary  as  he  may 
be  directed  to  .so  render.  Said  engineer  shall  at  all  times  have  access  to  all 
plans,  estimates,  and  infonnation  of  the  district  being  used  by  it  in  carrying 
on  the  work,  and  slmvild  be  be  of  the  opinion  that  the  work  for  the  Pueblo 
Indian  lands  is  not  being  carried  on  in  accordance  with  such  plans  .and  esti- 
mates and  for  the  material  benefit  of  the  Pueblo  Indian  lands  notification 
shall  be  issued  by  him  to  the  District  of  this  conclusion,  and  should  the  dis- 
trict be  of  the  opinion  that  the  said  engineer  is  in  error,  an  api>eal  by  the 
district  from  the  decision  of  the  engineer  may  lie  dire<-t  to  the  Secretary  of  the 
Interior,  whose  decision  In  the  mutter  shall  i)e  final,  .-md  the  <11«trict  agrees  to 
abide  by  any  and  all  such  decisions. 
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20.  Thf  cultivated  area  of  the  Pueblo  Indian  lands.  appntxinintiuK  S.34B 
acres,  has  water  ri>?ht.s  for  such  area  that  are  not  subje<-t  to  tlie  laws  of  the 
State  of  New  Mexico,  and  are  prior  and  paramount  to  any  riplits  of  the  district 
or  any  pr<»perfy  holder  therein,  such  water  rights  hein^;  for  irriKation,  donjestic. 
and  stock  purposes.  The  said  district  hereby  recognizes  these  water  rights 
now  appurtenant  to  the  s;iid  area  of  irrigate<l  I'ueblo  Indian  lands  owned 
individually  or  as  i)ueblos.  and  for  domestic  and  stock  jiuriKtses  of  the  In«lianK 
as  prior  and  paramount  to  any  rights  of  the  district  or  of  any  property  holder 
therein;  that  in  regard  to  the  newly  reclaimed  I'uelilo  Indian  lands  the  sai«l 
district  hereby  agrees,  recognizes,  and  grants  a  pn»iK'r  share  of  water  sufti«lent 
to  ade(iuately  and  proiH>rly  irrigate  the  newly  reclaimed  I'ueblo  Indian  lands, 
as  for  like  district  lands,  and  further  agrees  that  the  district  shall  not  dls- 
crimiiiJite  in  tlK-  division  and  ust-  of  water  for  such  newly  reclaimed  I'ueblo 
Indian  lands,  and  that  such  water  rights  for  the  newly  rtH'laime«l  lands,  as 
well  as  for  the  now  irrigated  Pueblo  laud.s,  are  not  and  shall  not  be  subje<t  to 
any  laws  relating  to  loss  by  reason  of  nonuse  or  abandonment  thereof  so  long 
as  title  to  said  hinds  .shall  remain  in  the  Indians  individually  or  as  pueblos 
or  in  the  United  States. 

21.  It  is  mutually  understood  and  agreed  that  the  said  8.346  acres  of  culti- 
vated Pueblo  Indian  lands  shall  not  be  subject  by  the  district  or  otherwise 
to  any  i)ro  rata  share  of  the  cost  of  future  operation  and  maintenance  or 
betterment  work  performed  by  the  district,  provided  that  said  district  shall 
proijerly  perform  at  its  expense  any  of  such  work  on  m:iin  canals  and  laterals 
as  may  be  determined  uiion  by  the  said  Secretary  and  his  <lecision  in  the 
matter  .shall  be  final,  it  being  the  intent  of  the  parties  hereto  that  the  opera- 
lion  and  maintenance  of  the  laterals  and  inteinal  wt)rks  and  the  actual  placing 
of  the  water  on  the  lands  of  the  Indians  of  this  area  shall  be  performed  by  the 
Indians  themselves.  The  said  newly  reclaimed  I'ueblo  Indian  lands  approxi- 
mating li»,2Gl  acres,  shall  bear  for  said  acreage  only  their  pntporl innate  share 
of  the  cost  of  operation  and  maintenance  and  betterment  work  that  may  be 
l>erformed  by  the  district  umier  jirojier  ajijiroved  action  of  the  district,  it  being 
mutually  understood  ami  agreed  that  such  area  sluiil  not  bear  an\  greater 
per-acre  cost  of  any  .such  operation,  maintenance,  or  betterment  work  than  lands 
of  the  district. 

22.  It  is  mutually  understood  and  agreed  that  as  to  any  lands  within  any  of 
the  Pueblo  grants  now  claimed  to  be  in  Pueblo  Indian  ownei-ship  but  which 
may  hereafter  be  held  under  the  Pueblo  lamls  a<t  or  other  l.-iws  relating  to  such 
titles  not  to  belong  to  .said  Puel)los,  thereby  rendering  such  lamls  subject  to  dis- 
trict operation  and  control,  the  said  district  shall  then  assess  the  benefits  thereto 
as  provided  by  the  s.iid  conservancy  act.  and  refund  to  the  United  States  any 
payments  jireviously  paid  for  said  disputed  lands,  and  as  to  lands  now  claimed 
to  be  in  non-Indian  ownership  but  which  may  hercafler  be  adjudged  to  belong 
to  .said  Pueblo  Indians,  any  assessments  collected  by  the  district  lor  im|»rove- 
ments  thereon  shall  iiun-e  to  the  benefit  of  the  Unitetl  States  ui)on  ailjustment 
being  made  therefor  as  for  other  lands  improved  under  the  terms  of  this  con- 
tract, it  being  the  intent  of  the  parties  hereto  that  equitable  adjustments  shall 
be  made  in  all  ca.ses  where  land  titles  are  snb.seciuent  to  tlie  dale  hereof 
adjudged  to  be  in  ownership  otherwi.se  than  now  reiognized  between  the  Indians 
and  non-Indians  where  snch  lands  are  subject  to  adjustmeid  under  the  pro- 
visions of  the  s.iid  I'ueldo  lands  act. 

2.'?.  In  i)Uisuance  to  law  or  regidations  the  distilct  shall  tile  applications  for 
neci.ssary  rights  of  way  needecl  in  c(tiniection  with  the  carrying  out  of  this 
work.  After  approval  of  such  apjdications  by  the  United  States  rights  of  way 
shall  be  granted  to  the  district  iirovided  payment  shall  have  been  maiie  by  it 
<»f  any  snm  or  sums  d4't(>rmined  to  be  due  as  ade<)inite  c<»mpensation  to  cover 
any  damages  suffered  by  the  Pueblo  lands  acmss  and  upon  which  such  rights 
Hie  to  be  grjinted.  All  water  rights  for  lands  taken  for  rights  of  way  imder 
this  provision  across  the  n(tw  irrigated  ana  shall  be  transferrt'd  and  altachetl 
to  like  acreage  o|  the  newly  reclainie<l  I'neiilo  lamls,  and  such  acreag»>  shall  In* 
subject  to  the  conditi«ais  and  itrovisions  of  thai  part  of  .Mictions  20  antl  21  of 
Ibis  agreement  dealing  with  now  irrigated  I'ueblo  lands.  This  same  provision 
shall  ap|>ly  to  any  cultivated  an-as  now  claimed  adversely  that  may  be  (he 
said  I'ueblo  lands  boanl  be  dj'e-reiHl  (o  be  Imlian  ownership. 

24.  It  is  mutually  understood  and  agreed  that  the  Secretary  of  the  Interior, 
through  (he  ('onunissioiuT  of  Indian  Affairs  or  his  duly  aulhori/.ed  agent,  shall 
lie  recogidzed  by  the  district  in  all  nnitlers  iM'rtaining  (o  i(s  opera(ion  in  (he 
same   ratio  tlial    the    Indian    lands   bear   to   the   total   area   of   lands   within   the 
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district,  and  tliat  tlie  district  books  and  records  slinll  ho  !ivailal)le  at  ail  tiniits 
for  iiisi)ection  l).v  said  represontaf ivo.  Tlio  said  Secretary  of  tlie  Interior, 
iliroiij,'li  tlie  <'()innnssioner  of  Imlinii  AITairs  or  his  did.v  authorized  ayeiit.  may 
be  rei)resente(l  at  all  refrular  or  sikhmmI  meetings  of  the  hoard  of  coiiunissioners 
of  said  district  and  he  heard  in  matters  alTectiiif,'  said  IMiehlo  Indiiiii  lands. 
The  duly  authorized  ajjent  on  the  ;:roiind  shall  he  notified  in  advance  of  such 
meetings. 

25.  It  is  mutually  understood  and  agreed  that  pjiynionts  hereunder  by  the 
United  States  are  conditioned  upon  the  avaiiahility  of  funds  therefor,  and  tliat 
the  said  United  States  sliall  he  held  harndess  Intm  any  dania};e  that  may 
otherwi.se  he  suffered  hy  the  district  hy  leason  of  any  inahility  to  mal^e  pay- 
ment hy  the  United  States  tor  its  share  of  the  cost  of  the  work. 

2(5.  Nothing  herein  containeil  shall  prevent  the  said  parties,  upon  mutual 
con.seiit,  from  entering  into  any  further  or  sufiplemeiital  a;rreements  as  the 
same  may  he  deemed  desirable  for  the  best  interests  of  the  parties  hereto  in 
carrying  out  the  work  as  plaiuied.  If  the  work  is  not  begun  within  a  i)eriod 
of  three  years  from  the  date  hereof  the  Secretary  of  the  Interior  may  terminate 
tliis  contract  upon  six  months'  written  n«ttice  to  the  district. 

27.  All  api)licable  provisions  and  re<iuircments  of  the  act  approved  March  13, 
1928  (4r>  Stat.  L.  ;n2-.S18).  are  hereby  recognized  and  acknowledged  by  the 
district  as  ol>ligations  which  it  shall  di'<charg(>  fully  and  completely  as  a  part 
of  tills  agreement,  both  in  construction  and  ojieration  of  its  works. 

28.  Xo  laborer  or  mechanic  doing  any  jtart  of  tlie  work  on  I'ueblo  Indian  lands 
contemplated  by  tliis  contract  in  the  employment  of  tlie  district  or  any  con- 
tractor or  subcontractor  of  said  district  shall  he  required  or  i)ormitte<l  to  work 
more  tliaii  eight  hours  in  any  one  calendar  day  uixm  .such  work.  For  each  vio- 
lation of  the  requirements  of  this  article  a  penal; y  of  $;")  shall  be  imposed  upon 
the  contractor  for  each  laborer  or  mechanic  for  every  calendar  day  in  which 
said  employee  is  required  or  permitted  to  labor  more  than  eight  hours  upon  said 
work,  and  all  penalties  thus  imposed  shall  be  withheld  for  the  use  and  benefit 
of  the  United  States:  Prnv^idcd.  That  this  stipulation  shall  be  subject  in  all 
resiiects  to  the  exceptions  and  provisions  of  the  act  of  .Tune  1!».  1912  i'M  Stat. 
137).  relating  to  hours  of  labor.  The  district  further  agrees  tliat  it  shall  not 
employ  any  person  undergoing  sentence  of  imprisonment  at  hard  labor. 

29.  No  Member  of  or  Delegate  to  Congress,  or  Resident  Commissioner,  after 
his  election  or  appointment,  or  either  before  or  after  he  has  qualified  and  during 
his  continuance  in  office,  and  no  officer,  agent,  or  employee  of  the  fJovernment 
.shall  be  admitted  to  any  share  or  part  of  this  contract  or  agreement,  or  to  any 
benefit  to  arise  therefrom.  Nothing,  however,  herein  contained  shall  be  con- 
strued to  extend  to  any  incoriwrated  company,  where  such  contract  or  agree- 
ment is  made  for  the  general  benefit  of  such  incorporation  or  company,  as  pro- 
vided in  section  116  of  the  act  of  Congress  approved  March  4,  1909  (35  Stat. 
1109). 

It  witness  whereof  the  parties  have  hereunto  signed  their  names  the  day  and 
year  first  above  written. 

The  United  St.\te.s  of  Americ.\. 
By  Roy  O.  West.  Secretory  of  the  Interior. 

Middle  Rio  Grande  Co.nsekvancy  District. 
By  Fred  D.  Huning,  Presidoit. 

(Duly  authorized   agent). 
Attest : 
[SEAL.]  E.  G.  Watson,  Secretary. 

(Thereupon,  at   5.30  o'clock   p.   m..  the  siibcommitt<^e   adjourned 
until  to-morrow,  Thursday,  January  17,  1929,  at  10  o'clock  a.  m.) 
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THURSDAY.   JANUARY    17.    1929 

United  States  vSenate, 

SUBCOMMITTF.E  OF  TlIK  CoMMIlTEE  ON  InDIAN  AfFAIRS, 

Washington^  D.  C. 

The  subcoimnittt'e  met.  pursuant  to  adjournment,  at  10  o'clock 
a.  m.,  in  tlie  ro(mi  of  the  committee  in  the  Senate  Office  Building, 
Senator  Lynn  J.  Frazier  presiding. 

Present:  Senators  Frazier   (chairman)   and  Pine. 

Present  also:  Senator  Bratton,  of  the  Committee  on  Indian  Af- 
fairs; Mr.  Louis  R.  Glavis,  chief  investigator  for  the  committee;  Mr. 
Edgar  B.  Meritt,  Assistant  Commissioner  of  Indian  Affairs;  Mr. 
Samuel  J.  Flickinger.  irrigation  division,  Office  of  Indian  Affairs; 
Mr.  W.  M.  Reed;  and  Mr.  John  Collier  and  others. 

The  Chairman.  The  committee  will  come  to  order. 

Senator  Bratton.  Mr.  Chairman,  Senator  Larrazolo  asked  me  to 
say  to  the  committee  that  he  is  ill  this  morning  and  therefore  can  not 
be  present. 

The  Chairman.  I  regret  to  hear  it.  He  was  not  well  yesterday. 
Mr.  Meritt,  you  may  proceed. 

STATEMENT  OF  EDGAR  B.  MERITT 

Mr.  Meritt.  Mr.  Chairman  and  gentlemen  of  the  Committee  on 
Indian  Affairs,  the  Indian  Office  and  the  Department  of  the  Interior 
have  for  several  months  been  in  constant  correspondence  and  held 
several  hearings  with  Mr.  Louis  Marshall,  of  New  York  City,  who 
<?laims  to  represent  as  their  attorney  the  Puebl9  Indians  involved  in 
this  Middle  Rio  Grande  conservancy  matter.  Mr.  Marshall  has  been 
given  every  opportunity  to  present  his  views  on  this  matter,  both  in 
writing  and  by  oral  argument.  Perhai)s  no  important  question  re- 
quiring departmental  consideration  has  received  more  attention  in 
rerent  years  than  has  the  Middle  Rio  Grande  conservancy  district 
and  the  i)lans.  legislation,  and  agreement  connected  therewith. 

The  chief  irrigation  engineer  of  the  Indian  Service  and  the  district 
irrigation  engineer  have  both  gone  over  the  ground  carefully  and  in- 
vestigated the  matter  in  great  detail  and  have  given  months  in  con- 
sideration of  all  phases  of  this  question. 

Mr.  GLA^^8.  May  I  interrupt  yon  at  this  point? 

Mr.  Meritt.  Yes.  sir. 

Mr.  Glavis.  That  was  brought  up  yesterday.  Is  the  report  of  the 
engineers  available  now  i 
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Mr.  Meritt.  We  will  get  it  for  yon  to-day.  I  will  see  that  you 
get  it  to-day. 

Mr.  Glavis.  In  that  connection,  was  it  considered  important  to 
have  the  report  of  these  engineers  hefore  signing  the  contract  ( 

Mr.  Mkritt.  We  considered  it  desirable  to  iiave  the  report. 

Mr.  (rLAvis.  Yes. 

Mr.  MKRiT'r.  The  Assistant  Indian  Commissioner  has  visited  the 
conservancy  district  in  New  Mexico  in  company  with  Congressmen 
Cramton,  of  Michigan;  French,  of  Idaluj;  and  Morrow,  of  New 
Mexico.  The  Secretary  of  the  Interior,  Mr.  West,  made  a  personal 
visit  to  the  Pueblo  country  and  went  over  the  ground  and  investigated 
matters  with  the  greatest  of  care. 

Senator  Pine.  How  much  time  did  he  give  to  it? 

Mr.  Meritt.  What  is  that? 

Senator  Pine.  How  long  was  Secretary  West  there? 

Mr.  Meritt.  I  think  he  was  there  two  days. 

Mr.  Reed.  He  was  on  the  ground  two  days. 

Mr.  Meriit.  He  was  on  the  ground  for  two  days,  going  over  the 
project. 

Senator  Pine.  The  reason  I  asked  that  is  because  the  figures  used 
by  Judge  Edwards  yesterday  in  his  computations  in  arriving  at  the 
amounts  to  be  paid  to  the  IncHans  were  not  the  figures  used  in  tiie 
contract. 

Mr.  Meritt.  Assistant  Secretary  Edwards,  of  the  Interior  Depart- 
ment  

Mr.  Glavis.  What  can  you  say  about  tliat,  Mr.  Meritt?  Can  you 
explain  why  the  figures  were  different  in  the  rcj)ort  from  those  in 
the  contract? 

Mr.  Meritt.  I  will  ask  Mr.  Flickinger  to  explain. 

Mr.  Flickinger.  The  figures  used  in  the  contract  were  the  original 
estimates.  They  were  based  on  the  original  estimate  of  the  total 
work  for  the  district,  which  estinuite  was  dianged  as  the  \Aai\.^  j)ro- 
gres.sed,  and  we  determined  to  eliminate  the  lower  part  of  the  work, 
that  is  at  the  tail  end  of  the  district;  and  since  the  ratio  used  in  de- 
termining the  amount  of  land  of  tlie  Indians  is  only  an  estimate  and 
will  have  to  be  determined  later  on,  the  result  is  not  affected  by  those 
figures. 

Senator  Pine.  But  when  you  use  the  figures  in  the  contract  you  ar- 
rive at  an  entirely  uifferent  assessment  for  tiie  In<lians.  In  otln'r 
words,  as  I  view  it,  when  you  use  the  system  of  computation  u>ed  i)y 
Judge  Edwards  yesterday,  and  then  use  the  figur«'s  in  the  contract, 
you  arrive  at  $07.50  per  acre  to  be  paid  by  the  Indians.  When  you 
change  the  figures  and  use  the  figures  that  .Judge  Ed\\ai-d-  UM-d 
yesterday  you  arrive  at  about  $45  per  acre  to  be  j)aid  by  the  Indian^. 

Mr.  Flickinger.  Of  cour.se,  you  realize.  Senator,  that  that  is  purely 
an  estimate,  and  the  original  estinuite  was  based  on  the  maximum 
acreage  of  the  Indian  lands  based  on  the  origimil  estimate  of  the 
cost  of  the  total  \v(»rk.  and  the  share  2;i.(K)()-|)lus  acres  would  beai'  to 
the  total  co.st,  and  that  was  the  ba.sis  upon  which  the  a|)|)i-o|)riiit ion 
was  nuul<'.  That  is  the  outside  figure,  and.  of  course,  that  ha>  l)eeM 
reduced  and  that  is  not  the  amount  that  probably  will  be  paid,  foi- 
tiie  simple  reason  that  it  depends  upon  the  cost,  and  the  co.st  is  not 
determined  and  can  not  be  determined  until  the  work  is  completed. 
We  are  dealing  with  estimates. 
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Mr.  Meritt.  And  besides,  under  the  law,  the  conservancy  district 
■can  not  charge  for  the  work  done  on  Indian  hmds  more  than  it 
actually  costs  to  do  that  work,  and  in  no  event  can  tlie  average  cost 
exceed  $67.50  per  acre. 

Mr.  Glavis.  Is  it  your  understanding  of  the  contract  that  the 
Indians  will  not  pay  any  more  per  acre  than  the  white  settlers^ 

Mr.  Meritt.  That  is  my  understanding,  and  I  think  the  contract 
specifically  so  states. 

Mr.  Glavis.  For  the  purpose  of  the  record,  will  you  give  the  re- 
porter your  name,  Mr.  Flickinger. 

Mr.  Flickinger.  Samuel  J.  Flickinger. 

Mr.  Glavis.  What  position  do  you  occupy ;  will  you  state  that  for 
the  record  also? 

Mr.  Flickinger.  Attorney  in  chief  of  tlie  irrigation  division,  office 
of  Indian  Affairs. 

The  Chairman.  I  forgot  the  formality  of  swearing  you,  Mr. 
Meritt.     I  will  do  so  now  to  keep  the  record  straight. 

(Mr.  Meritt  was  here  sworn  by  the  chairman.) 

Mr.  Meritt.  Assistant  Secretary  Edwards,  of  the  Interior  De- 
partment, has  held  many  conferences  with  department  and  Indian 
Service  officials  and  has  gone  into  this  conservancy  legij-lation  and 
the  agreement  authorized  thereunder  with  the  most  exhaustive  and 
meticulous  care  with  the  view  of  fully  protecting  the  interests  of  the 
Pueblo  Indians  involved. 

The  project  and  all  of  its  plans  have  been  carefully  investigated 
on  the  ground  and  after  weeks  of  close  study  have  been  api)roved  by 
a  board  of  engineers  consisting  of  some  of  the  most  prominent  engi- 
neers of  the  country,  some  of  whom  have  both  national  and  inteina- 
tional  reputations.  This  board  of  engineers  consisted  of  Air.  A.  J. 
Wiley,  of  Boise,  Idaho,  who  has  served  as  consulting  engineer  to  the 
United  States  i3ureau  of  Reclamation  for  many  years.  Mr.  I).  C. 
Henny,  consulting  engineer  of  Portland,  Oreg.,  one  of  the  outstand- 
ing reclamation  engineers  of  the  West.  He  has  been  identified  with 
the  United  States  Bureau  of  Reclamation  as  consulting  engineer  for 
some  of  the  major  projects  of  that  bureau  and  has  served  as  a  mem- 
ber of  the  board  of  engineers  representing  the  Los  Angeles  Flood 
Commission.  Mr.  W.  M.  Reed,  of  Washington,  D.  C.  former  chief 
irrigation  engineer  of  the  Indian  Service,  who  held  that  position  for 
many  years  and  had  previously  held  the  position  of  project  engineer 
of  the  Rio  Grande  project  in  New  ^Mexico  and  Texas  under  the 
Bureau  of  Reclamation.  He  has  had  long  experience  with  the  Rio 
Grande  and  its  problems,  as  well  as  with  matters  pertaining  to  In- 
dian irrigation.  Mr.  Arthur  E.  Morgan,  of  Dayton,  Ohio,  president 
of  the  Dayton  Morgan  Engineering  Co.,  is  a  consulting  engineer  of 
long  experience  and  high  standing.  He  has  served  as  chief  engineer 
of  the  Miami  conservancy  district  and  also  the  Pueblo  conservancy 
district. 

Senator  Pine.  Just  a  minute;  do  you  claim  that  these  engineers 
made  the  estimates  on  which  tlie  contract  is  based? 

Mr.  Meritt.  They  went  over  the  ground,  and  they  studied  the  esti- 
mates and  they  approved  the  project. 

Senator  Pine.  But  are  the  figures  used  in  the  contract  those  fur- 
ni.shed  you  by  the  engineers  that  you  have  named? 
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Mr.  Meritt.  Mr.  Reed,  one  of  the  engineei-s.  is  present,  and  I  will 
Msk  him  to  answer  that  question. 

Mr.  Hkki).  The  estimates  were  made  hy  the  lx»ard  of  engineers 
after  havin<>;  all  of  the  tijrures  -iihmitted  by  the  enijineers  who  made 
the  actual  surveys  on  the  ground.  The  distribution  of  the  co>t  and 
the  method  of  arriving  at  such  was  suggested  by  the  board  of  en- 
gineers and  was  incorporated,  to  a  certain  extent,  into  the  law,  and 
from  that  the  c(mtract  was  made. 

Senator  Br.xtton.  Senator  Pine,  if  you  will  permit  me,  there  was 
placed  in  the  record  of  our  hearing  of  January  '20.  iy-2«.  a  report 
made  by  the  board  of  consulting  engineers,  setting  out  the  formula 
to  be  followed,  and  I  think  it  was  followed  scrui)ulously  in  the  con- 
tract. It  reads  in  this  way.  It  is  signed  by  Mes>is.  William  Ree<i, 
I).  C\  Hennv.  A.  J.  AViley.  and  Arthur  E.  Morgan,  the  gentlemen 
just  referred  to  by  Mr.  Meritt,  and  {\n>  is  a  letter  addressed  to  Mr. 
Bnrkholder.  the  chief  engineer  of  the  district.  It  reads  as  follows 
I  reading]  : 

ALBiQiERCiiE.  X.  .Mkx..  s<  /iI  i  iiibtr  22.  J921. 

Mr.   J.   L.   BUKKHOLUER. 

Chief  Engineer  Middle  Rio  Graiidc  ('onxcrvntieif  Itixtriet. 

Albinitterqin:.  .\.  Mix. 
Dear  Sir:   In  (leteiininiiij;  what  p.irt  of  the  total  const  met  ion  cost   is  to  be 
apportioned   to    Indian   lands    we   believe   thait    the   following   policy    would   be 
etjuitable  and  desirable. 

From  the  toial  cost  of  the  project  there  should  be  deducted  the  cost  of  any 
local  protection  work  for  the  city  of  .Vlbuqueniue  and  the  cost  of  protecting 
San  Marcial  and  the  Santa  Fe  Railway  at  that  point.  There  should  also  l)e 
deducted  a  portion  of  the  cost  of  irri;rati<'n  storage,  so  as  to  exclude  from 
storage  charge  the  9.000  acres,  more  or  le.ss.  now  being  irrig:Ued.  The  remain- 
der of  the  cost  of  the  project,  including  the  cost  of  irrigation  storage,  may  be 
distributed  over  all  the  benefited  lands  on  an  acreage  basis. 

The  construction  cost  to  the  Indian  lands  would  thus  be  in  aeeordam^e  with 
the  ratio  which  the  benelited  area  of  Indimi  lands  bears  to  the  benefited  area 
of  the  entire  project,  with  the  deductions  noted   above. 

In  regard  to  tin-  cost  of  operation  and  maintenance  «if  irrigatitm  works 
which  serve  Indian  lands,  it  would  sct'Ui  that  the  Indians  should  be  relieved  of 
such  cost  for  the  lands  now  irrigated  inider  existing  ditches,  which  are  so  far  as 
possible  to  be  operated  and  maintained  by  themselves  as  at  present. 

The  new  area  of  Indiair  lands  to  be  irrigated  under  the  jtroposed  pluu  should 
pay  it.s  jiroiK'r  itroportion  of  operation  and   maintenanti'. 

In  general,  we  feel   that   the  above-outlined  apportioinut-nt   of  cost   would  be 
fair    to    the    Indian    iiopulatjon    an<l    at    the    sjinie    tune    give    the    cooperation 
equitably  due  to  non-Indian  landowners  in  making  ne<'essarv   improvements  in 
tlie   .Middle  Hio  (Jrande  Valley. 
Very  respectfully, 

W.\i.  U»:d, 
D.   C.   Hennet, 
A.  J.  Wiley. 
.Vktiicu  K.  Moboan, 
lidoiil  <if  VotiMuUiny  Kn{/inccr8. 

I  have  checked  the  contract,  am!  after  you  have  done  so  vou  will 
agree  with  me  lliiit  it  follows  perfectly  the  foiiiiiila  suirirested  bv  the 
JMtard. 

Senator  I*im..  1  think  (hat  i.s  irtie,  but  it  occiiis  to  me  that  in  the 
contract  the  cost  of  the  project  is  fixed  at  more  than  $11.(R)0.()()0. 

Senator  liHArroN,  No;  the  estimated  cost. 

Semitor  Pink.  Yes. 

Senator  liHArrox.  ,lu>(  the  estimaled  cost. 
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Senator  Pine.  And  that  there  is  a  section  of  the  contract  or  a  clause 
in  the  contract  which  states  tiiat  those  H<rures  are  based  on  estimates 
and  surveys  and  phms  and  specifications,  as  I  recall  it. 

Senator  Bratton.  Yes. 

Senator  Pine.  Within  two  days  after  tiie  contract  was  signed  it 
was  found  that  the  estimated  cost  was  $10,000,000. 

Senator  Bkatton.  Yes. 

Senator  Pine.  Approximately  a  million  and  a  half  less  than  the 
fijrures  fixed  in  the  contract. 

Senator  BuA-rroN.  But  the  fraction  to  be  used  in  dividing  the  cost 
was  chan«red  by  the  reduction  of  the  area,  so  that  when  you  change 
correspondingly  your  fraction  and  change  the  sum  to  be  divided  by 
the  fraction  the  Indians  would  not  suffer  an  additional  penny  of 
financial  burden.     I  am  quite  confident  that  that  is  correct. 

Senator  Pintj,  I  am  confident  that  is  true  if  you  change  the  frac- 
tion ;  but  the  fraction  is  fixed  by  the  contract. 

Senator  Bratton,  Yes;  the  contract  says,  using  the  total  acreage 
benefited  as  the  denominator,  and  the  Indian  acreage  as  the  numer- 
ator. When  you  change  the  total  area  of  the  district  by  reducing 
it,  the  fraction  is  changed.  In  other  words.  Senator — I  have  given 
a  good  deal  of  thought  to  this 

Senator  Pine.  I  follow  you. 

Senator  Bratton.  The  Indian  area,  avo  will  say,  remained  at 
23,000  acres. 

Senator  Pine.  Yes. 

Senator  Bratton.  But  the  total  area  is  reduced  from  132,000  to 
100.000  acres.  Xow,  there  is  the  change  in  your  fraction,  but  the 
figure  to  be  divided  by  the  fraction  is  reduced  from  $11,829,000  to 
$10,000,000  or  a  little  over;  so  that  when  you  change  your  fraction 
and  reduce  the  figure  to  be  divided  by  the  fraction  correspondingly 
the  Indians  come  out  exactly  at  the  same  price  per  acre.  I  think  I 
am  right  about  that. 

Senator  Pine.  But  the  figures  set  ont  in  the  contract  fixes  the 
number  of  Indian  acres. 

Senator  Bratton.  Yes. 

Senator  Pine.  It  fixes  the  total  number  of  acres  to  be  benefited. 

Senator  Bratton,  No,  Senator:  it  says  the  total  area  of  the  project; 
Avhen  they  reduced  the  total  area  of  the  project  they  changed  the 
fraction  to  be  used. 

Senator  Pine,  Have  we  the  contract  here?  I  should  like  to  read 
section  18  to  see  if  it  does  not  fix  the  total  acreage  to  be  benefited. 

Senator  Bratton,  I  do  not  want  to  argue  with  you  Senator.    It  is 
simply  in  the  interest  of  clarifying  it.  if  I  can  do  so, 
(The  contract  was  ])roduced  and  examined.) 

Mr.  Meritt.  I  think  you  will  lind  under  the  terms  of  this  contract 
that  we  are  not  required  to  pay  the  construction  cliarge  on  any  given 
number  of  acres.    That  is  a  matter  that  is  to  be  determined  later. 

Senator  Pine.  I  was  mistaken  about  the  section.  It  is  untler  sec- 
tion 14,  and  I  will  read  it  [reading]  : 

The  t'stimatod  cost  of  the  project  for  (he  bciielit  of  tlie  Imliaus  and  distriet 
lands  is  $11,828,424,  to  /teiiefit  a  net  area  apin-oxiiuatin;:  VA2.124  a<res,  of 
which  a  net  area  approximating  23.607  acres  is  lamls  of  said  rnclilo  Indians. 
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It  seems  to  me  that  you  have  theic  fixed  the  fipure.s  of  which  your 
fraction  is  to  be  made. 

Senator  Bhattox.  Let  me  say.  Senator,  that  in  lonductinnr  our 
hearin<rs  hist  sprin*;  all  of  the  testimony  was  to  tlie  elfect  that  the 
estimated  area  of  tiie  wliole  ])roject  then  was  KVJ.T24  acres.  That 
appears  in  all  the  hearin^rs.  and  that  was  the  estimated  area  then. 

Senator  Pink.  Yes. 

Senator  Br.vtton.  That  was  before  the  reduction  in  the  size  of  the 
district  occurred.  The  estimated  cost  then  was  this  exact  figure. 
That  was  before  the  reduction  in  the  estimated  cost  by  reason  of  the 
reduction  in  the  size  of  the  district.  Hut  now.  Senatoi-.  if  you  take 
23.G07  over  182.724  acres,  and  divide  that  into  $11.S-JM.424 - 

Senator  Pine.  You  <!:et  $()7  per  acre,  do  you  not? 

Senator  Bhatton.  You  will  <ret.  perhaps.  $67.r)0  ]>er  acre.  Now.  if 
you  divide — I  am  usinfr  even  numbers  now — the  fraction  28000  over 
100000,  the  latter  bein«r  the  present  total  area,  into  $10,000,000  plus, 
bein<r  the  present  total  estimated  cost,  you  ou<:ht  to  fret  exactly  the 
same  fi«rure  per  acre. 

Senator  Pine.  That  is  true.  Senator:  but  that  is  not  the  contract, 

Mr.  Meritt.  We  should  like  to  call  your  attention  to  the  words 
read  by  Senator  Pine,  ''approximating  23,G07  acres."  and  also  the 
sentence  following  the  sentence  read  by  Senator  Pine : 

The  actual  cost  of  the  work  msiy  ho  loss  than  this  aiii<»unt.  which  will  itsult 
in  a  reduction  in  said  cost  to  the  I'uchio  Indian  lands. 

That  means  that  if  we  do  not  includo  in  this  project  23,007  acres 
we  will  only  pay  on  the  amount  of  land  that  is  included  in  the  l)roj- 
ect,  and  under  this  contract  and  under  the  law  we  are  not  required  to 
pay  more  than  the  actual  co.st  of  the  work  on  the  Indian  lands;  and 
in  the  event  that  tliat  cost  is  more  than  $07.50  an  acre,  we  pay  only 
$67.50  an  acre  average  throughout  the  district. 

Senator  Pine.  The  only  reason  for  bringing  it  up  at  this  time  is 
that  it  seems  to  me  rather  inijiortant  that  30  days  after  tiie  contract 
is  executed  we  must  ignore  the  figuies  in  the  contract  and  ignore 
the  principal  clauses  in  the  contract  and  rely  almost  entirelv  on  the 
saving  clauses  in  the  contract  for  the  protection  of  the  Indians. 

Mr,  Glavis.  Two  days. 

Senator  Pine.  We  are  30  days  after  the  execution  of  the  contract 
now. 

Ml-.  Flrkinoeu,  Senator,  the  district  dm's  not  know  whether  it  is 
reduced  to  100,000  acres  or  not.  That  is  the  estimate  at  the  present 
time.  It  may  be  less  than  that;  it  may  be  more.  If  you  will  refer 
to  page  0  of  the  ctmtract,  which  is  also  a  continuation  of  the  .section 
to  which  you  refer,  beginning  five  lines  from  the  top,  you  will  .^ee 
that  it  reads  [reading]  : 

It  l)einp  inulually  undcrstcHxl  and  a>;n'»Hl  hctwci-n  the  IniliMl  States  and  tht> 
district  that  before  the  forcjjoint;  total  sum  to  he  arrivcnl  at  Is  llnally  deter- 
mined the  llidte<l  Slates  I'esenos  t!ie  rluld  to  consider  and  riHt)nslder  each 
and  overj'  coniiHaH'nt  item  i>r  element  pdnjc  to  make  up  the  cost  of  said  works, 
estinnited  or  olhenvise,  witli  particular  reference  to  wlietiier  llie  Tuehlo  Indian 
lands  are  in  fact  maleriaily  lieiiellte<l  liy  each  and  every  component  item  or 
plemeni  enterinj;  into  and  makiiij;  uj*  sjild  total  eost  of  said  works,  de<luctlnn 
or  elinunatiiif;  tlierefrom  in  whole  or  In  pail  tlio  cost  of  each  and  i-very  such 
component  item  or  element  not  actually  and  mnterlally  benetltlnn  the  laiul  of 
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the  Pueblo  Indians  before  assessment  of  any  charges  or  cost  shall  be  fixe<l  or 
.ipixirtioned  as  the  share  of  the  cost  of  the  work  to  be  paid  to  the  district  under 
this  agreement. 

Then,  again,  referrino:  to  the  section  to  whicli  you  referred.  18 

Senator  Pine.  Those  are  the  saving  clauses  of  the  contract. 

Mr.  Flickinger,  Senator,  they  are  part  of  the  contract 

Senator  Pine.  Oh,  yes. 

Mr.  Flickinger.  And  we  must  realize  that  we  are  dealing  with 
ostimates.  The  project  has  not  been  completed.  It  has  not  been 
undertaken  except  in  so  far  as  the  preliminaries  are  concerned,  and 
the  surveys,  and  so  forth,  have  been  made.  There  has  not  been  one 
shovel  of  dirt  moved,  and  it  is  necessary  to  base  on  estimates.  I 
think,  as  Senator  Bratton  has  stated,  the  fraction  reduces  propor- 
tionately and  takes  care  of  the  Indians  accordingly,  and  that  sec- 
tion 18  is  certainly  a  very  material  and  vital  part  of  the  contract, 
and  is  certainly  not  only  a  protective  clause  but  a  material  clause  and 
a  determining  factor  in  determining  what  acreage  of  the  Indian  lands 
shall  bear  a  share  of  the  cost. 

Senator  Pixe.  The  only  objection  to  that  is  that  it  is  uncertain 
and  not  determinable;  but  I  do  not  care  to  go  further  on  that  point. 

JSIr.  Meritt.  Approximately  $350,000  was  spent  by  the  engineers  of 
the  conservancy  district  in  preparing  plans  and  estimates,  and  they 
n-ere  engaged  in  all  details  of  this  work  for  approximately  two  years 
before  the  plans  were  finally  submitted  to  the  Department  of  the 
Interior  and  to  Congress. 

Senator  Bratton.  Senator  Pine,  Mr.  Collier  has  just  called  my 
attention  to  the  fact  that  in  using  the  total  area  as  100,000,  a  few 
minutes  ago,  I  understood  the  Indian  acreage  was  included.  He  tells 
me  that  is  not  correct;  that  the  Indian  acreage  should  be  added.  The 
jjrinciple  is  the  same,  but  the  total  area  is  now  120,000  acres  plus 
instead  of  100,000. 

Mr.  Meritt.  That  is  correct,  Senator. 

Senator  Bratton.  Yes;  I  was  mistaken.  It  is  a  matter  of  very 
little  significance,  but  I  want  to  get  it  right. 

Mr.  ^Ieritt.  Congress  being  fully  advised  of  the  plans  of  the  con- 
servancy district  authorized,  by  the  act  of  February  14,  1927  (44 
Stat.  1098),  an  appropriation  of  $50,000  to  cover  the  cost  of  the 
Indian  part  of  the  work  of  investigation,  which  included  six  Indian 
pueblos  as  follows :  Cochiti,  Santo  Domingo,  San  Felipe,  Santa  Ana, 
Sandia,  and  Isleta.  The  net  area  involved  in  the  six  Indian  pueblos 
amounts  to  28,452  acres,  and  the  amount  involved  in  each  of  the  six 
pueblos  is  as  follows: 

Acres 

Cochiti 2,026 

Santo  Domingo , 4,  909 

San  Felipe 4, 133 

Santa  Ana l|  39© 

Sandia 4,277 

Isleta rrr___r__ri___z"rr___r  6,'  711 

The  plan  of  the  Middle  Rio  Grande  conservancy  project  is  fully 
set  out  in  House  Document  No.  141,  Seventieth  Congress,  first 
session.  The  letter  of  the  Secretary  of  the  Interior,  Hon.  Hui)ert 
Work,  transmitting  the  plans  of  the  Middle  Rio  Grande  conservancy 
district  to  Congi-ess,  dated  January  12,  1928.  reads  as  follows: 
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Department  of  the  iNTjmioR, 

Washington,  January  12,  1928. 
The  Speaker  of  the  House  of  REPRBSE^■TATI^'E8. 

Sir:  An  net  Mppritvcd  February  14,  l!t27  (44  Stat.  U©8),  authorized  an  appro- 
priation for  reconnai.ss;nne  worii  in  conjunction  witli  tlie  Middle  Rio  Grande 
conservancy  distrii-t  to  determine  wlietlier  certain  lands  of  the  Cochiti,  Santo 
Doniinuo,  San  Felipe,  Santa  Ana.  Sandia,  and  Isleta  Indians*  are  susceptible 
of  reclamation,  drainage,  and  irrigation,  and  provided  that  the  Secretary  of 
the  Interior  shall  report  to  Congress  the  results  of  the  reconnaissance  work  and 
his  recommendations  thereon. 

Copy  of  the  reintrt  by  the  chief  engineer  of  the  Middle  Rio  Grande  co«n- 
.servancy  district,  also  signed  by  a  board  of  con.sulting  engineers  who  have  had 
long  experience  in  work  of  this  nature,  and  accompanied  by  a  report  by  this 
board,  is  tran.smitted  herewitli.  A  copy  of  letter  by  the  Commissioner  of  Indian 
Affairs  briefly  explaining  the  situation  is  attached. 
The  report  is  approved. 
Respectfully, 

Hubert  Work. 

Mr.  MKurrr.  The  letter  of  the  Commissioner  of  Tmlian  Affairs  dated 
December  19,  1027.  and  wliich  ha.s  the  approval  of  the  Secretary  of 
the  Interior,  gave  full  information  al)out  the  conservancy  project. 
Thi.s;  letter  reads  as  follows : 

Department  ok  the  Intekiok. 

Office  of  Inuia.n  Affauis. 
Wa.'thiufjtoii.  Dcci'mhcr  19.   lUJ"!. 
The  Secretary  of  the  iNTEaiiOR. 

My  Dear  Mr.  Secretary:  An  act  approved  February  14.  1027  (44  Stat.  l(>f>8). 
authorized  an  api)roi)riation  of  ,$50,(K)0  for  reconnaissance  work  in  conjunction 
with  the  Middle  Kio  Grande  Conservancy  District  to  determine  whether  certain 
lands  of  the  Cochiti.  San  Domingo.  San  Felii)e.  Santa  Ana,  Sandia,  and  Isleta 
Indians,  lying  within  the  exterior  boundaries  of  the  Middle  Rio  Grande  <'on- 
.servancy  Distri<'t.  a  i)olitical  subdivisi(m  of  the  State  of  New  Mexico  are  sus- 
ceptible of  reclamation,  drainage,  and  irrigation. 

This  legislation  authorized  cooi)eration  with  the  conservancy  district.  The 
monej'  authorized  to  be  ajJiiropriated  was  to  be  expended  iis  work  progrc^-siil, 
and  payments  when  made  weri>  to  include  the  salary  and  expenses  of  Govern- 
ment engineer,  the  cost  of  the  work  to  be  apporticme*!  on  the  ratio  that  the 
area  of  the  Indian  lands  bears  to  the  other  lands  to  be  benefited.  The  snni 
authorized  to  be  ajjiirojiriated  or  any  i>art  tliere«if  exjiended.  covering  the  share 
of  such  costs  on  liehalf  of  the  Indians,  is  to  be  reimlmrsed  by  (lie  Indian  lands 
when  participati<)n  liy  the  Tinted  States  in  coiistriittion  of  the  ])roj«H't  is  ap- 
proved by  the  United  States.  The  legislation  also  recpiires  that  the  Secn-tary 
of  the  Interior  shall  report  to  Congress  the  I'esults  of  the  reconnaisjince  work 
and  his  reconunendations  thereon. 

The  reconnaisances  work  has  ti(>en  carried  on  by  the  Middle  Rio  Grande 
Conservancy  District,  Innds  to  take  care  of  the  share  i>roperly  chargeable 
under  the  legislation  to  the  Indian  lands  having  been  advanctnl  by  the  district 
owing  to  the  fact  that  approjiriation  in  pursuance  to  the  legislative  authority 
was  not  iii;i(1e  ilnring  the  iiast  .s(>ssion  of  Congress.  :nid  it  was  not  deemed 
feasible  by  the  district  to  discontinue  its  iiive*;tigiit ions.  Hei^MM  of  Iliese  in- 
vestigatioi'S  Jiv  .1.  L.  linrkbolder.  cliief  engineer  of  lbi>  Miildle  Rio  Grande 
Conservancy  Distiict.  dated  Novendier  12.  1'.l27.  ami  also  signed  by  four  emi- 
nent ciin-;nlting  engineeis  comi»rising  a  board  apjiolnled  by  the  conservancy 
district  for  consulting  purposes,  meets  the  ap|iroval  of  the  board.  The  reiK)rt 
of  the  board  of  considting  engineers  .setting  forth  Its  recommendations  which 
are   incorj)orated    in   the   <idef  engineer's   report,   is  attacheil. 

This  report  gives  the  st.Mtiis  and  information  relative  to  the  developnient 
of  official  plan  for  the  work  contemplated. 

The  Mood-control  feature  involves  construction  of  b>vi>es  on  both  sid(»s  of  the 
Rio  Grande  River  of  sutlicient  heiulit  and  sufhi-ient  dlsl:mce  ajiart  to  iHM-mit 
the  s;ife  passage  of  40.(MMi  ciiiiic  feet  of  water  per  s(>cond  measured  at  the  upiwr 
end  (tt  the  project  above  the  city  of  Albu«pierque  Jind  Increasing  to  4.'».0(H)  ••nble 
feet  per  second  measured  jit  the  lower  end  of  S.-iii  Marclal.  Extra  high  level's 
are  contemplated  to  give  incr«>as«>d  security  against   floodimr  of  .Mltuquerque  ami 
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liuids  ill  the  iminodiatc  vicinity  thereof  and  in  the  vicinity  of  San  Marcial  so 
that  those  hij^hly  valuable  areas  may  be  safe  against  flood  How  ainduntin:^; 
to  75,0(K)  cubic  feet  of  water  per  second. 

The  Hood  channel  will  be  yiven  a  widtii  between  levees  incieasinj,'  in  a  down- 
stream direction  from  I.jKMI  to  2.0<K>  feet.  The  channel  of  the  river  is  to  be 
straijrhtened  and  to  be  confined  by  permeable  jetties  to  a  width  of  ISOit  feet  with 
the  expectation  that  the  ordinary  sprinsr  floods  of  10,<M)(>  to  12.(MK)  second-feet 
may  be  passed  throusrh  the  channel  iiroper. 

The  levees  in  i^encial  will  liavc  a  lieiy,ht  frtmi  S  to  I)  feet  for  agricultural- 
land  protection.  10  ftn-t  for  the  protection  of  the  city  of  Albuciueniue,  and  14 
feet  for  the  protection  of  San  Marcial.  Their  top  widths  will  be,  resi)ectively, 
S  and  10  feet  and  their  slopes  1V:j  to  1  on  the  land  side  and  2V2  to  1  on  the 
river  side. 

The  plan  conlemi»lates  protection  asainst  erosion  of  levee  sloijes  in  a  f;radual 
mamier  as  experience  will  dictate. 

The  lands  under  levees  will  be  protected  by  extensive  systems  of  drains,  6  to 
10  feet  in  depth,  servin.ir  tlie  double  function  of  placinj;  the  lands  in  .suitable 
condition  for  successful  irrijration  and  of  stoitpini:  the  larire  evaporation  losse.s 
from  wet  lands  whicii  now  cause  depletion  of  river  flow. 

The  total  area  to  be  irrigated  is  about  12J).(KH»  acres,  to  be  divided  into  four 
uiii!s.  The  plan  calls  for  necessary  diversion  works  on  the  main  stream,  main 
canals,  and  laterals,  all  of  ample  capacity  to  divert  and  carry  the  maximum 
estimated  irrifiation  requirements.  The  laterals  are  ;;enerally  to  extend  to 
within  half  a  mile  of  the  individual  tract. 

The  invesiiR.-itions  show  that  fidl  irrigation  can  be  accomplisbed  without 
depletion  of  outflow  at  the  lower  end  of  the  project  because  increa.sed  irriiia- 
tioii  demands  are  oltset  by  the  effect  of  drainage  in  saving  water.  It  is 
therefore  reported  that  it  is  confidently  expected  the  plan  will  not  interfere 
with  irrigation  rights  below  San  Marcial. 

The  flow  of  the  Rio  Grande  River  at  times  is  far  below  the  irrigatittn  require- 
ments which  necessitates  provision  for  a  regulating  reservoir.  For  tliis  piir- 
pose  a  resen'oir  of  the  capacity  of  190.0<X)  acre-feet  is  considered  snfhcient,  and 
a  reservoir  of  tliis  capacity  is  included  in  the  plan,  being  situated  on  the  upper 
Chama  River  near  El  Vado  and  recjuiring  a  dam  of  the  height  of  17ti  feet.  The 
type  of  dam  i>rovided  in  the  i)lan  is  rejiorted  as  abundantly  safe  and  has  the 
approval  of  the  consulting  board. 

The  Rio  Grande  River  carries  a  liigh  proportion  of  silt,  which  i)roportion 
increases  markedly  below  the  mouth  of  the  Rio  I'uerco.  The  deposit  of  silt  in 
the  channel  of  the  river  at  San  ^Marcial  has  l)een  especially  injurious. 

Silt-retarding  woiks  principally  on  the  Rio  Puerco  wateished  are  provided 
for  in  tlie  plans.  The  work  is  to  be  done  in  a  progressive  manner,  guided  by 
experience  as  gained  .md  liy  the  results  of  studies  that  may  be  made  by  the 
Federal  Government. 

The  estimate  of  the  cost  of  the  plan  is  .$11,829,000. 

The  total  area  benefited  under  the  project  approximates  1,32,000  acres,  of 
which  approximately  23,000  acres  are  Pueblo  Indian  hinds.  Of  the  Pueblo 
Indian  lauds  approximately  <S.34*i  acres  are  under  cultivation.  It  is  con- 
templated that  the  expenditures  covering  the  share  of  the  cost  for  the  benefits 
that  will  accrue  to  these  Indian  lands,  after  certain  deductions,  sh.-ill  be  borne 
by  the  Federal  Govermnent.  The  i)lan  contemplated  allows  .1  deduction  of 
.^1,727,000  from  the  .$11,820,000  before  :i))portioning  the  cost  of  the  benefits 
against  the  Indian  lands.  These  deductions  involve  $500,000  on  account  of 
capitalized  interest  for  ncm-Indian  land.  .$()ri2.(XX)  for  special  flood  protection  at 
Albmiuerque  and  S;in  Marci.il.  .$7.5.000  for  extra  expenses  of  the  Relen  Canal, 
and  .$."(00,000  for  silt  control.  Of  the  total  estimated  cost  after  these  deduction.>i 
have  been  made,  the  ratio  of  the  Indi.m  lands  based  on  the  ratio  of  the  Indi;in 
acreage  to  the  total  acreage  ihe  sb.are  of  llie  cost  of  the  benefits  to  the  Indian 
lands  would  be  .$1.7!Ki.7!Mi.  or  .$7(i.l2  jter  acre.  From  this  certain  credits  are 
allowed  on  iu'lialf  of  the  Isleta  drainage  ditch  which  has  been  constru<'ted  by 
the  Government  at  a  cost  of  .$.".0.1S,-| :  .$10.3,300  on  behalf  of  the  El  Vado  Reser- 
voir, and  .$r»0,000  on  behalf  of  preliminary  expenses  of  Ihe  investigations  in  ac- 
cordance with  the  authorization  of  the  ac(  of  February  14.  1927,  supra.  These 
credits  reduce  the  total  share  of  the  costs  of  the  betiefits  to  the  Indian  lands  in 
the  estimated  sum  to  $1.."9.H..S11.  iir  $f57.."»0  per  acre.  The  .$(57.r>()  per  :u-re  is  the 
fixed  average  per  acre  assessment  .igiiinst  the  Indian  lands  ;ind  will  not  be 
increased.  Should  it  be  found  th.Jt  the  total  area  of  Indian  l.-imls  to  be  bene- 
fited by  the  project  is  less  than  23,G07  acres,  the  total  share  of  the  cost  assess- 


1500     SURVEY  OF   CONDITIONS  OF   INDIANS   IN    UNITED  STATES 

able  against  the  Indian  lands  will  then  he  decreased  in  <-(iirw<pondence  to  the 
actual  acrcaRe  involved.  In  any  event  the  cost  assessahle  again  the  Indian 
lands  shall  not  exceed  JfUT.rK)  per  acre,  tliough  it  may  actually  b«'  less  than 
that  sum. 

The  work  is  necessary  and,  owing  to  tlie  fact  that  the  Indian  lands  are  in- 
terspersed with  the  lands  of  the  district  and  therefon'  a  henefit  to  the  dis- 
trict lands  can  not  be  accouiplishe<l  without  corresponding  benctit  to  the  Indian 
lands,  and  vice  versa,  it  is  felt  that  the  report  should  Ih'  approved  since  the 
Indian  lands  will  be  materially  bem-lited  by  the  work  to  be  accomplished  by 
the  middle  Rio  Grande  conservancy  district,  and  it  is  accordingly  recommended 
that  you  approve  same. 
Respectfully, 

Chas.  H.  Burke,  Conmiisgioner. 

Approved  :  January  12.  1928. 

IIuBEarr  Work,  Secretary. 

Mr.  Meritt.  The  letter  of  the  board  of  consulting  en<rinoers.  who 

very  carefully  investigated  all  details  of  the  conservancy  district, 

dated  November  17,  1927. 

Albi'QUEBQUE,  N.  Mex.,  yorrtnhn-  It.  /.'>?7. 

Commissioners  of  Middle  Rio  Grande  Conservancy  District. 

Albu(/i(i'r<iur.  .V.  Mex. 

Gentlemen:  The  undersigned  board  of  engineers  has  carefully  stmlied  the 
plans  prepared  by  Mr.  J.  L.  Burkhohb'r.  chief  engineer  of  the  middle  Rio 
Grande  conservancy  district,  for  fl(M)d  conlrol,  irrigation,  and  drainage  of  the 
lands  in  the  district.  Most  members  of  the  hoard  had  extended  previous 
experinece  with  reclamation  in  the  vicinity. 

The  board  visited  the  project  in  September  of  this  year  and  insi)ected  all  the 
main  features  of  proposed  construction  as  well  as  lands  to  be  benefited  and  at 
that  time  made  a  preliminary  report  suggesting  certain  changes  of  thf  general 
plan,  with  a  view  to  confining  the  total  cost  within  limits  which  would  iirnniise 
succes.sful  disjwsal  of  the  bonds  to  be  issued. 

In  accordance  with  these  changes,  the  chief  engineer  has  prei>ared  an 
amended  plan  studied  in  detail  by  this  board. 

Flood  control. — It  is  proijosed  to  construct  levees  on  each  side  of  the  Rio 
Grande  of  sufl3cient  height  and  at  sufficient  distance  apart  to  i)ermit  the  safe 
pas.sage  of  40.000  cubic  feet  per  second  mea.sured  at  the  upper  end  of  the  project 
above  Albuquerque  and  increasing  to  4."),000  cubic  feet  i)er  sei-oml  measuretl  at 
the  lower  end  at  San  Marcial. 

The  plan  further  provides  for  extra  height  of  levees  to  give  increased  security 
again.st  flooding  of  Albuquerque  and  lainls  in  its  immwliate  vicinity  and  »>f  San 
Marcial.  with  the  exiw'ctation  that  flieso  highly  valuable  areas  may  be  safe 
against  flood  flow  of  7.").000  cubic  feet  jn-r  .second. 

The  flood  channel  will  be  given  a  width  befwtH'n  levees  increasing  in  a  down 
stream  direction  from  I.-IOO  feet  to  2.000  feet. 

The  channel  of  the  river  is  to  be  straightened  and  to  be  confined  by  iK^rmeable 
jetties  to  a  width  of  (500  feet,  with  the  e.vpectatioii  that  the  tirdinary  spring 
floods  of  10,000  to  12.000  sivond-ftH't  may  be  pas.sed  through  the  channel  projKM-. 

'I'he  levees  in  general  will  have  a  height  of  8  to  !)  feet  for  agricultural  land 
protection,  10  fcH't  for  the  i»rotecti()n  of  Albminenpie,  and  14  fivt  for  the  pm- 
tection  of  San  Marcial.  Their  top  widths  will  be,  re.siK'«-tively,  S  and  10  feet 
and  their  slopes  I'L-  to  1  on  the  land  side  and  'iy-2  to  1  on  the  river  side. 

It  is  proposed  to  iirovide  proleition  against  the  erosion  of  levee  .shuH's  in  a 
gradual  manner  as  ex|)erience  will  dictate. 

l>rn'ni(iffr.—'\-\H^  lands  under  levees  will  Ik*  protect«Hl  by  i»xtensiv»'  systi'ius  of 
drains  (>  to  10  fe<>t  in  depth,  serving  tiie  double  function  of  |ilacing  the  lands  in 
suitable  condition  for  sii<-ce.ssful  irrigation  and  of  stopping  the  larg*'  evjiporation 
losses  from  wet  lands  which  now  caus(>  depletion  of  river  flow. 

Irrif/atioii. — The  total  area  to  be  irrigated  is  about  12JMKKI  acres  dlvid^l  in 
four  tnill.s.  The  plan  cjiljs  fi.r  tlu-  necessary  diversion  works  on  the  main 
stream,  main  canals,  and  laterals,  all  of  ample  capacity  to  divert  and  carry  the 
maxiiiiinn  esiinialed  irrigation  r«'ipiirements.  Lati-rals  are  gem'nilly  to  extend 
to  within  half  a  ndle  of  any  indivldiml  tract. 

Wiitir  siiiiiilif.  It  is  found  that  full  irrigation  can  be  accompnshe<l  without 
depletion  i,\-  uiiltlow  at   Hie  l.iut-i-  end  of  the  projtvt.  heeausj'  increased  irriu'alion 
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demands  are  offset  by  the  effect  of  tlrainaKo  in  saving  water.  It  is  confidently 
exi)ected,  therefore,  the  plan  will  not  interfere  with  iiTlKatioii  rights  below 
►San  Marcial. 

Irrigation  xtorage. — The  flow  of  thi-  river  is  at  times  far  below  llie  irrigation 
reiiuirements,  wliich  mn-essitatos  provisicm  for  a  regulating  reservoir.  For  this 
puntose  a  capacity  of  liK>.(KK>  acre-feet  is  figured  to  be  suflicieiit,  and  a  resi'rvoir 
of  this  capacity  is  included  in  the  plan,  being  .situated  on  the  upiK>r  Chania  River 
near  El  Vado,  recjuiring  a  dam  170  feet  high.  The  type  of  dam  provided  for  in 
the  plan  is  abundantly  safe  and  has  our  approval. 

tillt  CQtiirol. — Tlie  Rio  Grande  carries  a  bigli  proportion  of  silt;  this  proiMtr- 
tion  increases  markedly  Ir'Iow  the  mouth  of  the  Rio  I'uerco.  The  deposition 
of  silt  in  the  channel  of  the  river  at  San  Marcial  has  been  esi)ecially  injurious. 

The  plan  i)rovides  for  condtating  this  tendemy  of  silt  deposition  by  silt- 
retarding  works  principally  tai  the  Rio  I'uerco  watershed.  This  work  is  to  l)e 
done  in  a  progressive  manner.  guide<l  by  exi)erience  as  gained  and  by  the  results 
of  studies  which  it  is  hoi)ed  will  l)e  made  on  a  comprehensive  scale  by  one  of  the 
ilepartments  of  tiio  Federal  Government. 

Estimatct  nf  cost. — We  have  studied  the  estiTnates  of  c()st  prepared  by  the 
chief  engineer,  which  aggregate,  after  addition  of  suitable  general  expen.ses  and 
contingencies.  $11,S29,0(M1. 

Recommendation.- — The  degree  of  i-iver  protection  afforded  by  the  plan  as 
above  explained  is  reasonable  and  well  balanced ;  the  projected  system  of  drain- 
age and  irrigation  is  of  a  permanent  character  and  follows  the  best  practice; 
the  water  supply  of  the  project  is  deemed  sufficient,  provided  it  is  rigorously 
protected  against  upstream  encroachments ;  and  the  estimates  are  comi)rehensive 
and  conservative.     We  recommend  procedure  under  the  plan  as  now  outlined. 

Respectfully  submitted. 

W.  M.  REEa>, 
D.  C.  Henny, 
Arthur  E.  Morgan. 
Board  of  Consulting  Engincci's. 

Mr.  Meritt.  The  plan  of  the  conservancy  district  is  set  out  in  the 
following  report,  wliich  contains  a  great  deal  of  very  valuable  in- 
formation on  this  project.    I  need  not  read  that. 
.   (The  report  referred  to  is  here  printed  in  full,  as  follows:) 

Middle  Rio  Grande  Valley  Project 

Location  and  Statistical  Data 

State. — New  Mexico. 

Counties. — Socorro,  Valencia,  Beraalillo,  and  Sandoval. 

Toimiships. — This  project  embraces  lands  located  in  townships  1  south  to 
7  south,  ranges  1  west  to  1  east,  and  townships  1  north  to  17  north,  ranges 
2  to  6  east,  New  Mexico  principal  meridian. 

Description. — The  middle  Rio  Grande  Valley  extends  along  the  Rio  Grande 
from  San  Marcial  at  the  head  of  Elephant  Butte  Reservoir  of  the  United  States 
Bureau  of  Reclamation  to  the  White  Rock  Canyon,  a  distance  of  about  150 
miles.  It  comprises  a  strip  of  land  from  1  to  5  miles  in  width  through  which 
the  river  meanders  from  side  to  side  of  the  valley  floor  forming  the  lands  into 
a  series  of  natural  unit.s.  This  area  is  all  in  private  ownerships.  The  gross 
area  of  the  valley  floor  is  approximately  210,000  acres  inclusive  of  river  bed, 
cities,  and  towns. 

Principal  towns. — Albuquerque,  county  seat  of  Bernalillo  County,  is  the 
largest  city  in  the  State  of  New  Mexico,  population  30,000;  Bernalillo,  county 
seat  of  Sandoval  County,  population  1..jOO:  Belen,  county  seat  of  Valencia 
County,  population  3,000:  Socorro,  county  seat  of  Socorro  County,  population 
1,500.    There  are  many  small  towns  and  villages  in  the  valley. 

Population. — The  population  of  the  valley  is  estimated  at  55,000  including 
approximately  3,500  Indians. 

Assessed  valuation. — The  as.sessed  valuation  of  the  middle  Rio  Grande  Valley 
including  lands  and  improvements  is  estimated  at  $40,000,000.  This  value  is 
approximately  .10  to  00  per  cent  of  the  actiml  value.  The  assessed  valuation  of 
the  city  of  Albuquerque,  included  in  the  above  figure,  is  about  $20,000,000. 


1502.  SritVEV  OF   CONDITIONS  OF   INDIANS   IN    UNITED  STATES 

Tran.fiMrtatioii. — Th**  area  is  served  by  the  Atchison.  Ti>iK'ka  &  Suiita  Fe 
Railway,  main  line  and  fonncctinpr  branches.  This  railway  traverses  the  entire 
li'iiuth  of  the  valley  and  provides  readily  accessible  shipijinj;  i>oints  for  all 
produce. 

Legal  oryanization. — The  valley  lands  are  all  enibraced  within  the  middle 
Rio  Grande  conservancy  district,  which  was  or;ianized  Ancust  2(3.  192.').  The 
district  is  a  political  subdivision  of  the  State,  organized  under  a  law  foUowinK 
the  Ohio  con.servancy  act. 

Ehvation. — In  elevation  the  valley  lies  between  4.4(J()  f«>et  at  San  Marcial 
and  5.140  feet  at  the  mouth  of  White  Rock  Canyon.  The  elevation  at  Albu- 
querque is  4.935  feet. 

Toiiftt  futures. — The  mean  annual  tcmiterature  at  Albuquerque.  33-.vear  i-ecord, 
is  ,55.7:  the  mean  maximum  is  70.1:  the  mean  minimum  is  41.6. 

Groic'uuj  xciiHon. — The  valley  has  an  average  untwinji  .<e;is(»n  ranging  from 
189  days  at  the  north  end  to  198  days  in  the  lower  end. 

Prrcipitation. — At  AlbiKinrnjue.  4(i  year  mean.  7.59  inches:  at  Socorro.  2S- 
year  mean.  11.09  inches. 

Snilx. — The  soils  are  river  bottom  alluvium  usually  of  sandy  texture  and 
extremely  fertile  when  properly  drained  and  irri;:ated. 

Principal  cropx. — Principal  crops  i;rown  in  the  valley  are  alfalfa,  corn,  jn-ain. 
fruits,  and  truck  gardening  crops.  Some  cotton  is  grown  at  ixtints  south  of 
Albuquerque,  and  recent  experience  with  tobacco  has  proved  th;it  certain  varie- 
ties of  this  crop  are  well  adapted  to  local  soils.  Nicotine  germicides  arc  being 
manufactured  from  the  valley  crop  which  is  esijecially  adapted  to  this  use. 

Irriaotion. — Less  than  one-third  of  the  valley  is  under  iiroductive  cultiva- 
tion and  irrigation.  Irrigation  is  accomplished  by  community  ditches  built  by 
the  early  Indians  or  by  the  Spanish  settlers.  About  (50  such  ditches  head  iu 
the  rivei'  without  adequate  diversion  weirs  or  headgates.  The  irrigated  areas 
have  decreased  materially  since  early  times  due  to  water  logging  and  alkali. 
Shortage  in  water  supply  is  experienced  by  all  lands  locatetl  below  Albuciuerque. 

Drainof/c. — The  United  States  Indian  Service  has  constructed  one  dniinage 
canal  in  the  valley  of  tht'  Isleta  Indians.  This  is  the  only  drainage  work 
ace  niplisheil.  The  work  has  been  very  sufcessfid.  Seventy-two  i»er  cent  of 
the  lands  has  an  average  water  table  ranging  from  above  the  surface  to  4 
feet  below  the  surface,  and  drainage  is  badly  needed. 

Gon  iimciit  ooopcratian. — The  (Jovernment  has  cooperated  in  the  investi- 
gation work  of  the  project  by  authorizing  an  approi)riation  of  .^lO.OOO  oh 
behalf  of  the  Indian  lands  within  the  project.  The  appropriation  bill  failttl 
to  pass  the  Senate  but  will  doubtless  be  passed  when  Congress  reconvenes,  as 
it  is  included  in  the  general  defi'  iciny  bill. 

Thi-  distriit  water  supply  stmlies  have  l)een  made  by  the  United  States 
liureau  of  Reclan)ation  under  the  terms  of  a  cooperative  contract  with  the 
district. 

Indian  lands. — Six  tribes  of  Pueblo  Indians  are  locat«'d  in  the  valley  and 
these  Indians  possess  about  one-sixth  of  the  entire  area. 

THK  RIO  GRANDE 

The  Rio  (Jrande  runs  southerly  in  a  compar;itively  dinnt  course  through  the 
entire  district.  This  is  a  distance  of  about  107  miles  along  the  river,  .\bove 
the  town  of  IJernaiillo  the  channel  is  relatively  well  detined  and  does  not  over- 
flow its  banks  in  ordinar.v  high  water.  I'or  this  jMirtion  the  average  fall  |)er 
mile  is  more  than  H  feet.  Below  ]{ernalillo  the  chiiniiel  is  ill  defined.  Floods 
of  more  than  12,(MH»  second-feet  overflow  the  adjacent  lands.  From  llernallllo 
to  San  Marcial,  a  distance  of  about  i:iO  miles,  the  fall  per  ndle  decreases  irreg- 
ularly to  about  4  feet  jkm*  nule  at  San  Marcial.  The  width  of  the  cliai\nel  Is 
atout  1.5(Kt  feet  to  2.(MH)  feet  from  San  Marci.al  to  Releii.  From  Helen  to 
Bernalill<»  the  width  is  1..500  fe<'t  to  1.200  feel.  Above  Bernalillo  the  width 
decreases  from  SOO  iVei  to  40(>  fe<'t. 

Watershed.  ~Thv  drainage  area  of  the  Rio  (Jrande  and  Its  tributaries  is 
.shown  on  map  R  1.  The  area  of  wiitersbed  above  Flephaiit  Hnlle  is  al>out 
2(t.0(K»  s(|nai<'  miles.  The  area  above  Hncknian  is  about  11. (XK)  sqttare  miles. 
About   7,7((<>  sijuare  miles  of  this  watershed   is   located   in   Colorado. 

7'r/7>H/«r/r«.--The  priixipal  tributaries  of  the  Rio  (Jrande  alutve  San  Marcial 
in  New  Mexic<t  and  their  watershed  areas  are  llstinl  below  in  t>rder  of  their 
location  al)ove  San  Marcial: 
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Name 

Side 

Area 

Discharge  records 

Alamillo  Creek 

East  . 

Square 

miles 

410 

1,150 

5.700 

202 

980 

769 

370 

3,  150 

270 

485 

None. 

RioSalado 

Rio  Puerco 

Tijeras  Creek 

West 

Do. 

do 

East 

1913  to  date,  maxiniiim  14,000  second-feet. 
None. 

West 

Scattering. 

Qalisteo  Creek 

Santa  Fe  Creek 

Rio  Chama 

East-   .     . 

None. 

do 

West 

Scattering,  1913  to  date. 

l!)i:i  to  date,  maximum  11,500  second-feet. 

Embudo  Creek  .  

East 

1910  to  date,  maximum  739  second-feet. 

Rio  Taos 

do 

Maximum  070  secoud-feet. 

Gauging  stations. — Following  is  a  list  of  the  principal  gauging  stations  on 
the  Rio  Grande,  the  length  of  records  available,  and  data  in  regard  to  flow : 


station 


Jyobntos  (State  line) 

Kmbudo 

Huckman 

San  Marcial 


Period  of 
record 


1899-1926 
1889-1926 
1895-1926 
1895-1926 


Mean 
annual  flow 


Maximum  year    Minimum  year 


Acre-feet 

627,  800 

854,000 

1, 342,  000 

1, 183, 400 


Acre-feet 
(1920)  1,040,600 
(1920)  1,579,000 
(1920)  2,359,000 
(1905)  2,422,000 


Acre-{eel 
(1902)    98,700 
(1902)  281,000 
(1902)  425,000 
(1902)  201,000 


Rifling  river  bed. — At  San  Marcial  the  bed  of  the  Rio  Grande  is  approximately 
12  feet  higher  than  it  was  in  1880.  (See  report  A.)  Above  San  Marcial  the 
river  bed  has  iucreasod  in  width,  iis  shown  by  a  comparison  between  the  present 
district  -surveys  and  the  State  eii,uineers'  survey  of  1918.  The  same  surveys 
indicate  a  general  raising  of  the  bed  of  the  river  aveiaging  from  0  to  2  feet. 

FUxtdx. — The  present  capacity  of  the  river  ch;innel  is  about  12.000  second- 
feet.  Such  a  discharge  will  cause  no  materi:il  overflowing  of  bank  or  damage 
to  structures. 

The  greatest  known  Hood  occurred  in  1874.  At  that  time  the  main  path  of 
the  flood  waters  was  through  the  site  of  Albuquerque  near  the  present  location 
i)f  the  Santa  Fe  .Citation.    The  flood  was  not  measured. 

The  greatest  measured  flood  occurred  in  (October.  1904.  when  33.000  second- 
feet  passed  San  Marcial.  Over  15,000  second-feet  of  this  flood  originated  below 
Buckman  and  it  is  probable  that  the  peak  of  the  flood  passing  Albuqueniue 
exceeded  the  quantity  measured  at  San  Marcial.  Other  floods  have  (X-curred 
in  1903,  1905,  and  1920.     The  1904  flood  is  the  only  fall  flood  on  record. 

PreviotiJi  reports  dealing  icith  the  middle  Rio  Grande  Valley,  N.  Mex. 


Refer- 
ence 

Name  of  report 

Author 

Date 

1 

2 

Middle  Rio  Grande  Reclamation  project- 
Reclamation  of  the  middle  Rio  Grande 

Valley  of  Xew  Mexico. 
Drainage    investigations,    middle    Rio 

Grand  Vi.llcy. 
Water  supi*ly  for  and  possible  develop- 
ment of  irrigation  and  drainage  proj- 
ects on  the  Kio  Grande. 
Floods  and  drainage  at  San  Marcial,  N. 

Mex. 
Study  of  the  use  of  water  for  irrigation  on 

the  Rio  Grande  Del  Norte. 
Irrigation  development  and  water  sup- 
ply of  the  middle  Kio  Grande.  N'alley. 
Review  of  water  supply,  drainage,  irri- 
gated areas,  etc.,   Kio  Grande  Basin 
above  Fort  Quitman,  Tex. 

U.  S.  Bureau  of  Reclamation,  H.  D. 
Gault. 

1923. 
1924. 
1919. 
1919. 

1925. 
1896. 
1924. 
UI24. 

1924. 
1912. 

1S90. 

September 

December, 

3 
4 

State  of  New  Mexico,  J.  A.  French-.. 

5 
6 

U.  S.  Bureau  of  Reclamation,  C.  T. 

Pease. 
W.  W.  Follett     

C.  K.  lledke 

g 

9 

De bier  and  Walker     

10 
11 
12 
13 

Soil  survey  of  the  middle  Rio  Grande 

Valley  area.  New  Mexico. 
Twelfth  annual  report,  U.  S.  Geological 

Survey,  pp.  240-278. 
Water-supply  and   silt-control  studies, 

middle  Rio  Grande  Valley. 
Preliminary    Report    on    Middle    Rio 

Grande  Investigations. 

U.  S.  Department  of  .\griculture 

U.S.  Bureau  of  Reclamation,  C.  C. 

Elder. 
U.  S.  Bureau  of  Reclamation,  C.  C. 

Elder  and  E.  B.  Debler. 

1«'J7. 
1927. 
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Rcpfjrtx  on  middle  liio  Grande  Valley  projeet  by  the  etujineers  of  middle  Rio 
Orande  conscrvattcy  diJtirict 


Refer- 
ence 


Name 


Author 


Date 


The  situation  at  San  Mareial 

do 

Rio  Orandf  Channel  improvement 

Channel  improvement  and  flood  protection 

Water-supply  studies 

District  lands  and  irrigable  areas 

(iround-water  determinations 

Krosion  and  control  of  silt  on  the  Rio  Puerco,  N. 
Mex. 

El  Vado  Reservoir  geology- 

San  Felii»e  Reservoir  gemogy 

State  Line  Reservoir  geology 

Cost  est  imates 


C.  H.  Howell 

do 

do 

do 

R.  O.  Hoses 

C.  A.  Anderson 

P.  S.  Oonnell 

Kirk  Bryan  and  O.  M.  Post . 


E.  H.  Wells. 
Kirk  Bryan. 

do 

StafT 


Sept. 
May 
Sept. 
Oct. 
Sept. 
Nov. 
Sept 


ao.  1027 
1.1927 

i.ioas 

8,1«7 
1.1927 
3.1927 
1.1M7 


Do. 

Do. 

Do. 

Do. 

Oct.    15, 1W7 


District  Status  and  PROcraji-EE 
By  Pbakcb  C.  Rodky 

Hixiory  of  organiiiatiou. — As  earl.v  as  the  late  nineties  plans  were  discussed  liy 
various  (irjianization.s  and  individuals  for  the  lietter  irrigation  and  improvement 
of  the  old  ace<iuia  systems  in  the  middle  Uio  Grande  Valley.  Nothinn  >eems  to 
have  come  of  thes«>  esirly  plans,  l»ut  aluiut  15  years  later  a  small  drainaiie  dis- 
trict was  attempted  south  of  Albuquerque  All  of  these  early  plans  were  without 
the  proix-r  lejral  machinery,  hut  as  thesee|»eil  areas  of  the  valley  continued  to 
increa.se.  drainage  iK^ame  more  and  more  an  important  sul)je«'t  of  discussion  in 
the  meetin>rs  of  the  various  civic  iKxlies  and  vnluntary  associations  intt-resttKl  in 
the  agricultural  welfare  of  the  various  river  connnunities.  As  early  as  1917 
Mr.  Joseph  L.  Burkholder.  now  chief  cn^Mnct^r  of  the  middle  lUo  (Jrande  con- 
servancy district,  ajiix^ared  before  a  meeriiiK  «»f  the  Albuiiiier<|Ue  Chamber  of 
Commerce  and  discussed  drainage  ne<*ds.  A  voluntary  association,  known  as 
the  Middle  Uio  Grande  Reclamation  AssiK'iation,  was  formed  and  fostered 
through  the  chamber  of  connnerce  and  many  intereste<l  iiidividintls.  The  spirit 
of  these  pioneers  culminated  in  the  enactment  of  a  law  in  lifJl  creating  the  Uio 
Grande  Valley  Survey  Connirission.  That  commission  enlereil  into  a  contract 
with  the  United  States  through  the  Uc<lamation  Service  for  a  i-e|tort  on  the 
middle  Rio  Grande  project.  Mr.  Hurkholdcr  was  the  first  engineer  to  have  biH'n 
c<msidered  for  that  work,  but  owing  to  the  resignation  of  Mr.  Burkholder  from 
the  Goveriunent  .s«'rvice.  Mr.  Homer  .1.  (iault  ultimatelv  made  the  report  for  the 
Rio  Grande  Valley  Survey  C'onnnission.  This  was  published  in  March.  WVl'A. 
A  further  reiK»rt  was  writlen  for  the  Rio  (irande  Valley  Stirvcy  Commission  by 
Mr.  Vernon  L.  Sullivan.  engine<^r.  (»f  El  I'a.so,  Tex. 

Notwithstanding  this  jaoncMT  work,  no  adecpiate  legal  machinery  had  yi't  l>een 
provided  to  carry  out  Ihe.-^e  plans  for  drain. ige.  storage,  HimkI  control,  river  pro- 
te<'tion,  and  adtHiuale  irrigation  in  the  middh>  Rio  (irande  Valley  With  the 
spirit  fostered  by  the  voluntary  riH-lanralion  associatiim.  aided  by  tii«'  many 
civic  bodies  and  individuals  int«'r(>sted.  a  conservancy  tict  was  pas.scd  by  tiie 
New  Mexico  Legisiatiu'c  m  l!>'j;{,  known  as  chapter  11(1  of  the  si'ssion  laws  of 
tliat  year.  In  Sei)tend)er.  \\)'i:\,  the  llrst  peiiiions  for  liie  organization  of  the 
c<mservancy  district  were  tiled  in  the  district  cotu-t  of  the  second  Judi<ijil  ilistrlct 
sitting  within  and  for  the  county  of  Bernalillo. 

Thes(!  first  iH'litions  were  inade<piate  from  a  legal  stand|M>int.  as  tliey  etm- 
taine<l  no  sxirvey  desi-riplions.  an<l  in  August,  llKi4,  amended  petitions  were 
flknl  containing  a<l<'<iuate  descriptions,  and  the  <'ase  for  the  conserAam-y  dis- 
trict was  from  that  time  forward  carried  through  to  a  sncci'ssful  il«H-r(H>  of 
organization,  which  was  duly  enleretl  b.\  the  court  on  August  'Jtl.  1IVJ."».  In 
order  to  test  the  many  const  ittnional  questions  involved  an  apiH'al  was  ex|H>- 
dlt<'<l  to  the  Supreme  Coinl  of  tlie  Slate  of  New  Mexico,  and  a  de<'lsion  was 
renden-d  by  that  trlljunal  upholding  the  coiislittillonallly  and  l»>gality  of  the 
district  in  all  jihases  on  December  12.  l!>2r> 

No  particular  changes  have  been  made  In  the  legal  status  of  the  district 
since  its  organization  other  than  the  changes  providtnl  for  by  iha|>ter  AT\. 
session  laws  of  the  Slate  of  New  Mexico  for  the  year  W^l't .  This  bist- 
menllone<l    act   Is    largely    a    re<>nai'tment    of   the   former   I'onservancy    law,    but 
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broadened  the  application  of  the  former  act  and  made  clear  the  puwers  of  the 
district  regarding  assessments  for  irrigation  benefits.  The  new  law  also  con- 
tains necessary  provisions  regarding  preliniiuary  finances,  increased  the  board 
of  directors  lo  five  nu'uil>ers,  and  generally  strengthened  certain  adminis- 
trative provisions  contained  in  the  law.  Its  most  important  provisions  improv- 
ing the  old  law  arc  those  relating  to  the  usses-sments  of  benefits  for  irrigation, 
provisions  regulating  the  use  ()f  water  hi  the  district,  provisions  I't'lating  to 
hearings  on  appraisals,  and  enlarging  the  preliminary  financing  iKjwers  of 
the  district  by  clianging  the  original  assessment  ix>wers  of  50  cents  an  acre 
to  the  ad  valorem  basis  and  giving  the  district  preliminary  assessment  powers 
on  the  ad  valorem  basis  of  Jiot  to  exceed  8  mills.  Fortunately  at  the  time 
the  legislature  was  in  session  Mr.  James  H.  Pershing,  of  the  firm  of  Pershing, 
Nye,  Tallmadge  &  Bosworth,  bond  attorneys,  of  Denver,  Colo.,  and  Mr.  Arthur 
E.  Morgan,  president  of  the  Dayton  Morgan  Engineering  Co.,  of  Dayton,  Ohio, 
were  able  to  be  present  in  Santa  Fe  and  to  give  their  exiierience  and  technical 
knowledge  in  drawing  or  adopting  many  provisions  of  the  law.  Poth  the 
bond  attorneys  and  authorities  on  irrigation  who  have  examined  our  New 
Mexico  conservancy  act  consider  it  a  model  legal  instrument  for  carrying  out 
the  flood  control,  drainage,  irrigation,  and  other  purix)ses  contemplated  by 
the  middle  Ilio  Grande  consei-vancy  district.  Under  the  provisions  of  this 
law  the  middle  Rio  Grande  conservancy  district  as  originally  organized  was 
not  affected  but  its  status  confirmeil  and  approve<l,  save  that  the  north  Ixmndary 
of  the  district  was  fixed  as  the  north  line  of  Sandoval  Comity,  the  south 
boundary  as  the  Elephant  Butte  Reservoir,  and  its  east  and  west  boundaries 
i-estricted  to  lands  capable  of  drainage,  flood  control,  or  irrigation,  or  not  more 
than  2  miles  distant  from  any  smch  lands. 

PrcUmiiiarii  fiuan^ing. — The  original  conservancy  act  of  1923  authorized  the 
board  of  directors  to  make  a  preliminary  assessment  not  to  exceed  50  cents 
an  acre.  The  act  .also  authorized  the  sale  of  warrants  by  the  district  based 
upon  these  preliminary  assessments  and  by  the  sale  of  such  warrants  to  the 
amount  of  $200,000  the  preliminary  work  has  been  carried  on.  The  legislature 
in  1927  gave  the  conservancy  district  a  6  mill  ad  valorem  levy  for  refunding 
outstanding  warrants  and  an  additional  2  mill  levy  to  complete  the  preliminary 
work.  Under  the  powers  contained  in  the  law  authorizing  this  additional  2 
mill  ad  valorem  levy,  $75,000  additional  has  been  borrowed  for  the  preliminary 
purposes  of  the  district. 

At  the  last  session  of  Congress  a  law  was  passed  authorizing  an  appropriation 
of  .$.50,000  for  reconnaissance  work  covering  that  part  of  the  preliminary 
expen.ses  of  the  middle  Rio  Grande  conservancy  district  affecting  the  Indian 
pueblos  in  the  valley.  This  authority  for  an  appropriation  was  carried  out  in 
a  provision  of  one  of  the  deficiency  bills  of  the  last  Congress,  which  deficiency 
bill  faileil  of  passage.  It  is  believed  that  at  the  coming  session  of  Congrt^ss 
adequate  provisions  will  be  made  to  take  care  of  that  part  of  the  preliminary 
expenses  incurred  for  surveys  and  plans  affecting  lands  of  the  Indian  pueblos 
within  the  exterior  boundaries  of  the  middle  Rio  Grande  conservancy  district 
but  not  subject  to  assessment  thereby.  Upon  the  availability  of  the  appro- 
priation for  preliminary  expenses  affecting  the  Indian  lands  it  is  believed  that 
the  preliminary  work  of  the  district  will  be  adequately  financed  to  <omp!etion. 
By  the  passage  of  the  act  authorizing  such  appropriation  and  the  inclusion  of 
the  same  in  a  deficiency  hill,  every  indication  has  been  given  that  the  Govern- 
ment through  its  Bureau  of  Indian  Affairs  and  other  departments  interested 
will  give  the  district  fair  and  adequate  cooperation  iu  carrvins.'  out  the  im- 
provements contemplated. 

Hoard  of  ronwiisskoirrs—.^fattm  and  powcrn.—'VXw  board  of  commissioners 
are  appointed  jointly  by  the  judges  of  the  two  judicial  districts  laving  within 
the  exterior  boundaries  of  the  middle  Rio  (Jraiule  onservancv  district.  Their 
tenure  of  oflice  is  for  a  iieriod  of  six  years  dafinir  from  Mai-cli  Itj  1927  and 
they  are  removable  only  for  cause.  Such  board  has  the  general  powers  of  a 
corporate  board  of  directors.  The  district  itself  is  a  political  subdivision  of  flie 
btate  of  New  Mexico  and  a  Imdy  eorix.iate  with  all  the  i>.wers  of  a  public 
or  municipal  coriH)ration.  The  first  iiiiiH)rtaMt  dutv  of  the  board  of  commiv- 
sioners  is  the  preparation  of  an  official  plan  for  the  impn.v.-ments  for  whu-h 
the  district  was  created.  If  no  objecti..iis  are  made  to  th.>  ollicial  plan  the 
board  may  adopt  the  same,  but  if  any  ..bjections  are  made  thereto  the  court 
holds  a  hearing  and  after  .such  hearing  the  plan  is  either  adopted,  modified, 
rejected,  or  referred  back  to  the  board.  After  the  plan  is  adopt. d  the  board 
26465— 20— PT  3 87 
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has  broad  authority  to  exccutt.'  the  saiiu'  mid  curry  all  nf  the  details  thereof 
into  effect. 

Const  I  act  ion  finances. — All  assessments  under  the  middle  Rio  CIrande  con- 
Hcrvancy  district  act  are  based  upon  lu-nelits  to  l>e  confirred  l»y  the  iniinovc 
ments  of  the  distr.ct.  A  board  of  appraisers  was  appointed  Ity  the  jud«e- 
of  the  judicial  districts  havin;?  lands  within  the  exterior  Itoundaries  of  ihe 
district.  This  board  of  appraisers  proceeds  to  appraise  the  lieiiefits  of  every 
kind  to  all  land  and  property  within  or  without  the  district  which  will  re>ult 
from  the  organization  thereof  and  the  execution  of  the  othcial  plan.  Tro 
vision  is  made  in  the  law  for  hearings  on  appraisals.  When  the  court  ap 
proves  and  confirms  the  report  of  the  appraisers  this  appraisement  of  Iwix- 
fits  be<-onies  the  basis  for  assessments  necessary  to  <oiistruct  the  district  im- 
provements. For  example,  if  the  total  benefits  conferred  by  the  improvenjents 
contemplated  sinuld  Ik-  apjiraised  at.  let  us  say.  .S2().()ti<».<K)(>.  and  the  cost  of  th»- 
iniprovemtiits  should  be,  let  us  s.iy.  .$l(»,()(l().tMK).  tbcii  tlie  assi'ssment  res<ilution 
to  be  made  by  the  board  of  conunissioners  would  not  have  to  exceed  r»(i  |xm- 
cent  of  the  benefits  in  order  to  realize  sufficient  funds  for  the  construction 
costs. 

nummary  of  legal  .status. — To  briefly  summarize,  the  middle  Rio  Grande 
conservancy  d  strict  is  a  political  subdivision  of  the  State  of  New  Mexico,  is 
a  body  corporate  with  all  the  powers  of  ii  public  or  municipal  coriwration 
Its  administration  is  governed  by  a  board  of  commissioners  apixiinted  by  the 
joint  act  of  judges  of  the  two  judicial  distr  cts  having  lands  within  tin- 
exterior  boundaries  of  such  district.  This  provision  and  the  facts  that  tlie 
district  oiterates  under  suix>rvision  of  the  court  keeps  the  admin  stration  oi 
the  same  from  political  disputes  or  discord.  Only  th'"  judge  of  the  district 
court  of  the  judicial  district  wherein  the  iK'tition  for  organization  was  HUmI 
has  jurisdiction  of  hearings  and  acts  as  the  "conservancy  court. "" 

The  law  provdes  that  at  least  once  a  year  or  oftener,  if  the  court  shall  so 
order,  the  board  shall  make  complete  report  to  the  court  and  the  ct)urt  must 
annually,  or  oftener,  have  an  independent  audit  made  of  all  receipts  and  dis- 
bursements by  the  district.  As  a  political  subdivision  of  the  State,  all  proi)- 
erty  of  the  district  is  tax  exempt.  The  district  is  given  very  broad  powers 
tor  cooperation  by  contract  or  in  any  other  manner  with  Federal.  State,  and 
local  governments.  Public  corporations  are  assessed  and  pay  their  assess- 
ments by  means  of  an  ad  valorem  tax  upon  the  projierty  within  the  public 
cor])oratioii  affected.  The  district  has  broad  police  jiowers  for  the  i»rotection 
of  the  improvements  made.  Fnder  the  terms  (»f  the  law.  all  business  of  the 
district  is  given  preference  in  promptni'ss  of  hearings  Itefore  the  courts  and 
the  declaratory  provisions  of  the  law  specify  that  the  same  shall  be  liberally 
construed  because  the  conservancy  act  is  essential  "  to  secure  and  preserve 
the  public  health,  safety,  convenience,  and  welfare."  The  classes  of  impn»ve- 
ments  such  as  for  flood  control,  drainage,  irrigation,  and  the  like  are  unre- 
stricted if  for  the  benefit  of  the  projuM-ty  within  the  district,  and  tlie  auilior- 
ity  of  the  district  to  carry  out  such  improvements  and  iirottvt  the  same  Is 
extremely  broad  but  safeguarded  at  every  point  by  judicial  hearings  for 
supervision  and  guidance.  Contracts  of  any  nnignitude  may  only  be  let  uihiu 
advertised  bids,  and  the  same  are  likewise  subject  to  certain  court  confirma- 
tion. 

It  may  be  said  that  the  legal  status  of  the  niiddle  Kio  (Jraiide  coii.servancy 
district  is  largely  the  same  as  that  of  the  Miami  conservancy  district  at  Dayton. 
Ohio,  and  the  Pueblo  conservancy  di,«lrict  at  Pueblo.  <^)l<i..  both  of  which  dis- 
tricts were  organized  to  carry  out  Hood  iiuprovinieuts  of  inagidtude.  save  that 
the  middle  liio  (Jiaiide  conservancy  district  has  ad(Iition:il  powers  »Miabllnir  it  to 
•  leal  more  aile<|ualely  with  the  addition.al  spi'cial  [iroblems  of  drainage  and 
irrigation.  The  New  Mexico  con.servancy  a<'t,  as  originally  enacle«l  In  lJ>2:i, 
was  largely  pall<'rned  after  the  Ohio  and  Colorado  conservancy  atts.  The- 
conservancy  a<'t  as  reeiiacted  in  l!tl.'7  retains  all  of  the  flood  control  antl  other 
ne<*essary  provisions  of  those  laws  and  in  atldltion  thereto  all  of  the  niHHle<l 
powers  to  deal  adet|Ualcly  with  dralnag<>  and  irrigation. 

•riiK  rRoiii.K.M 

'I  hr  riiy-r. — In  the  middb>  Kio  (Jniiide  Valley  the  juesent  river  U'd  is  seldom 
lower  tlian  adjacent  lands.  In  pla<-es  the  be<l  Is  from  If  feet  to  (i  feel  higher 
than  the  low  iwiinl  of  the  valley  floor.  At  San  Marcial,  N.  Mex.,  the  rlv(>r  bi»d 
ha.s  raised  about  12  feel  since  IRSO.  The  raising  of  Ihi-  stream  ImvI  Is  greatest 
at  San  Maicial,  derrcnses  with  distances  ui»slreain,  and  Is  probably  <'hanging 
very  slowly  at  Alliu(nier»|ue. 


Sl'KVEY   OF    CONDITIONS   OF    INDIANS    IN    UNITED   STATES     1507 

Thr  prt'seiit  liver  bed  has  a  tlistiiict  teiuh'iuy  lo  widen  its  chnniiel  as  a  natural 
eiinsequence  of  tlie  risiiijj  Ited  and  the  lixed  course.  This  tendency  is  inaidfest 
throujihout  the  river  course  from  Helen  to  San  Marcial.  where  the  norniul  flow 
channel  i.s  nearly  a  mile  wide  in  several  places. 

In  recent  years  tlie  construction  of  bridj;es,  railroads,  and  river-protection 
work  throughout  the  valley  has  held  the  river  channel  in  itlace,  and  this  work 
ha.s  prevented  major  shifts  iu  channel  locations  su<h  as  took  place  in  former 
years.  The  wati'r  surface  elevation  in  the  stream  has,  therefore,  gradually 
raised,  an»l  this  has  resulted  in  increased  water-loLc^^inj;  and  alUalied  ari'as. 

With  the  increased  use  of  irrigation  water  in  Colorado,  which  began  about 
188(>,  the  river  has  experieuced  a  material  shortage  for  the  irrigation  demand 
i)i  the  ndddle  valley. 

This  shortage  has  resulted  in  a  dry  river  at  San  Marcial  averaging  39  days 
per  annum  since  1915. 

Flood  iitciiacc. — The  watershed  of  the  Kio  Grande  alio\e  San  Marcial  is 
approximately  2G,(K)0  square  nules.  The  largest  flood  recordtMl  at  the  San 
Marcial  gauge  in  ;'>tl  years  of  rivord  is  HH,tK)(>  .second-feet.  The  drainage  area 
id"  the  Kio  (irande  above  Buckman,  X.  Mex.,  is  about  14,(K)0  .square  nnles  and  the 
maxinuim  tlootl  discharge  re<'orded  at  this  point  is  28,800  second  feet.  The 
rucblo  Hood  of  June  :i,  1921,  was  about  100,000  second-feet,  originating  from  a 
drainage  area  of  less  than  GOO  square  miles. 

In  1874  a  very  large  flood  swept  through  the  middle  valley,  covering  almost 
the  entire  floor  of  the  valley.  This  Hood  was  not  measured,  but  it  is  well  re- 
meud)en  d  by  old  setth'rs  and  has  been  recorded  in  the  Catholic  Church  records 
at  Old  Albucpieique.  It  seems  probable  that  this  Hood  exceeded  100.<X)0  second- 
feet.  It  is  evident  that  the  river  channel  is  beconung  less  and  less  able  to  pass 
floods  without  scriiius  damage  to  lands  and  proi)erty.  The  high-water  peak  in 
May.  192H.  was  about  12,000  second-feet,  and  this  discharge  api)eared  to  be 
aiiout  all  the  channel  could  carry  without  seiious  overflow. 

The  business  district  of  Albucpierque  is  largely  built  in  a  former  bed  of  the 
Rio  Grande.  This  is  also  true  of  a  large  part  of  the  residence  portion.  This 
fact  is  established  beyond  question  by  the  statements  of  persons  living  at  the 
time  when  the  river  ran  tlirough  the  area  now  occupied  by  the  city.  It  is 
further  confirmed  by  recent  surveys. 

Ex|»ericnte  with  floods,  especially  those  of  1904  and  1920,  have  demonstrated 
that  the  city  of  Albuquerque  is  (h'pendent  upon  the  dykes  aliove  Alameda  .ind 
upon  the  banks  of  irrigation  ditches  for  protection  against  even  the  norinal 
floods  which  occur  every  t\'w  years.  This  protection,  svk  h  as  it  is.  will  be 
wholly  inadeiiuate  in  the  case  of  exceptional  floods  such  as  may  sweep  through 
the  valley.  Indeed,  due  to  the  tendency  of  the  river  bed  to  rise,  the  flood 
menace  is  increasing  friiui  year  to  year. 

The  danger  from  floods  is  not  peculiar  to  the  city  of  AlbiUjuerque.  San 
Marcial  is  in  grave  danger  from  overflow,  being  located  several  feet  below  the 
present  river  bed.  Protective  dykes  built  by  the  Atchison,  Topeka  &  Santa  Fe 
Itailway,  hold  the  normal  fltiw  of  the  river  from  the  town,  but  discharges  of 
even  12,000  second-feet  are  a  source  of  danger  and  a  real  flood  would  do  groat 
damage.  I'rjictic.iUy  all  of  the  towns  and  villages  located  in  tlu-  valley  floor 
ar*'  subject  In  the  flood  menace  and  are  dependent  for  relief  upon  a  compre- 
lien.sive  plan  of  general  river  improvement. 

.S'ct/K'd  iircit.s. — About  72  per  cent  of  the  area  in  the  valley  floor  has  a  water 
table  ranging  from  above  surface  to  4  feet  below  ground  surface.  Four  feet  is 
about  the  ndnimum  depth  of  unsaturated  soil  required  for  successful  cultiva- 
tion with  diversifled  crops. 

The  total  area  in  alkali,  salt  grass,  and  swamp  is  over  50,000  acres.  Ex- 
i-essive  alkalinity  is  a  common  cause  of  poor  crops  and  a  huge  portion  of  the 
area  now  under  cultivation  is  seriously  afl'ecied  by  alkali.  Drainage  is, 
perhaps,  the  most   urgent  need  of  the  valley.      (See  report  G. ) 

In-it/iition  ucrdx. — The  present  irrigation  works  are  ina»le(iuate  for  the  area 
now  being  cultivated.  The  dit<*h  headings  in  the  river,  nundM^ring  about  GO. 
are  expensive  to  maintain  and  are  freciuently  incapable  of  delivering  water  to 
the  ditches.  The  ditches  are  i>oorly  located:  often  two  or  three  ditches  com- 
maial  ;in  area  which  could  be  .<erved  by  nne  ditch.  The  number  of  ditch 
headings  can  be  reduced  to  four  or  five  tuider  a  modern  irrigation  system. 

The  water  supply  for  irrigatinn  is  freipiently  short  for  all  the  lands  south 
of  AIbu<iuerque.  In  l!l2r>  the  river  was  dry  at  I'.elen  f()r  nearly  (!0  days  during 
the  season  iit  greatest  demand.  At  San  Marcial  a  dry  river  obtains  for  .liHiut 
39  days  each  year  under  average  conditions. 
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ftrrprd  arrax  in  Middlr  Rio  Grande  Valley 
[1926-27  average  condition  on  gross  area] 

Depth  to  ground  water  below  surface 


District 


Algodones: 

Percent 

A  verage  condition  — 
Bernalillo: 

Per  cent 

Averape  condition — 
Corrales: 

Per  cent 

Average  condition 

Alameda: 

Per  cent 

Average  condition 

Albuquerque: 

Per  cent 

Average  condition 

Atrisco: 

Percent 

Average  condition 

Barr: 

Per  cent 

Average  condition 

Pajarito: 

Per  cent 

Average  condition 

Isleta  (partially  drained): 

Per  c*nt 

Average  condition 

Peralta: 

Per  cent 

Average  condition 

Los  Lunas: 

Per  cent 

Average  condition 

Tome: 

Per  cent 

Average  condition 

Belen: 

Per  cent 

Average  condition 

San  J  uan : 

Per  cent 

Average  condition 

San  Francisco: 

Per  cent 

Average  condition 

La  Joya: 

Per  cent- 

Average  condition 

San  Acacia: 

Per  cent 

Average  condition 

Lemitar: 

Per  cent 

Average  condition 

.Socorro; 

Percent 

Average  condition 

San  Antonio: 

I'er  cent 

Average  condition 

Klmendorf: 

Per  cent 

Average  condition 

Val  N'erde: 

Per  cent 

Average  coinlitiori 
San  Murcial: 

I'er  cent 

Average  condition 


Water 

above 
I  surface 


V-l' 


Be* 


Total: 

I'cr  cent 

Average  condition. 

Uunning  total: 
Per  cent  . 
Average  txinditian. 


7.4« 
429 


2.22 
143 


8.36 
254 


4.05 
211 


15.60 
1,478 


3.94 
171 


8.82 
369 


2.52 
184 


3.20 
140 


9.10 
914 


0.03 
3 


4.54 
474 


0.16 
27 


3.02 
200 


24.52 
1,132 


10.30 
561 


18.78 
477 


6.12 
364 


11.92 
6W 


1.71 
165 


5.27 
436 


1.46 
51 


5.33 
103 


5.97 
8,062 


5.97 
8,953 


9.61 
552 


7.71 
496 


22.12 
672 


25.33 
1,317 


26.33 
2,485 


9.86 
428 


18.59 

778 


6.79 
495 


6.45 
282 


31.91 
3,206 


7.94 
691 


15.86 
1,665 


4.40 
724 


5.62 
372 


23.57 
1,068 


5.95 
324 


16.06 
406 


11.32 
673 


19.09 
1,067 


7.68 
740 


9.40 

778 


0.57 
20 


307 


13.06 
19,668 


19.03 
38.520 


I'-r 


10.91 
627 


20.  .17 
1,323 


17.81 
541 


32.88 
1,710 


21.21 
2,010 


18.66 
810 


31.54 
1,320 


17.34 
1,265 


IZ80 
560 


26.80 
2,693 


25.10 
2,184 


16.50 
1,731 


15.42 
2,535 


23.02 
1,525 


12.65 
584 


5.03 
274 


17.84 
453 


11.32 
674 


r-4' 


24.10 

1,300 


35.21 
2,265 


25.02 
760 


31.88 
1,658 


19.67 
1,864 


61.41 
2,665 


33.45 
1,400 


52.23 
3.810 


24.87 
1,088 


26.17 
2,630 


50.06 
4,355 


42.32 
4,442 


.14.27 
8,920 


46.  35 
3,070 


13.61 
628 


4.18 
228 


25.04 
636 


29.72 
1.768 


26.  as  '     27. 14 
1,4.16  j     1,617 


17.32 
1,669 


15.70 
1,209 


0.83 
29 


10.04 
194 


30.35 
2,934 


36.86 
3,0.10 


13.23 
403 


35.  2S 
681 


IK.  32 
27.466 


34.84 
52.213 


37.  SS       7X  10 
55.086   108,188 


*'-& 


Over  6 
feet 


14.86 
854 


21.64 
1,392 


23.83 
724 


3.87 
201 


5.86 
555 


6.13 
206 


7.60 
318 


17.03 
1,242 


29.13 
1,274 


4.33 
435 


7.10 
618 


4.15 
435 


14.30 
2,350 


20.09 
1,331 


14. 13 

652  I 


2.35 
128 


8.19 
206 


16.98  I 
1,010 


6.80 
385 


12.25 
1,180 


8.70 
727 


71.40 
2,500 


25.97  I 
803  I. 


30.  SS 

1,008 


12.65 
814 


2.86 
87 


1.00 
103 


11.43 
1,063 


0.00 

aoo 


rn- 

deter- 
miaed 


4.00 

208 


19.30 
844 


1.00 
170 


8.71 
758 


16.63 
1,746 


11.45 
1,882 


1.51 
100 


11.52 
532 


6.68 
364 


1.06 
27 


10.34 
1,150 


8.91 
406 


3.  .11 
338 


aoo 


1Z51 
438 


aoo 


3.42 
107 

aoo 
aoo 
aoo 
aoo 
aoo 
aoo 
aoo 


4.25 

186 


aoo 


1.06 
02 


aoo 
aoo 


aso 

20 


aoo 


65.51 
3,570 


3.03 
331 


.1.30 


aoo 


27.18 
2,630 


33.08 
1,066 


aoo 


7.86 
146 


85.00       9.r60 
1X7,  iU  14C1416 


0,463 

too 


Total 


100 
^747 


100 
1140^877 


too 

140,  sn 


>  Area  In  river  bed,  27,630  acres,  is  exoludwk 
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Purpose  of  district. — It  seems  clear  that  the  middle  Ri()  Grande  Valley  has 
urjrent  need  for  the  following'  work,  all  of  which  is  necessary  if  property 
values  are  to  be  conserved  and  if  the  valley  is  to  grow  and  prosper  in  accord- 
ance with  its  possibilities: 

(a)  Flood  protection  and  river  improvement. 

(6)  Drainage. 

(c)   Storage  for  supplementing  irrigation  needs. 

id)  An   adequate   distribution   and   diversion   system   for    irrigation. 

ENGINEERING    INVESTTOATIONS 

Official  plan. — Section  305  of  the  conservancy  act  of  the  State  of  New  Mexico, 
under  which  the  middle  Rio  Grande  conservancy  district  has  been  duly 
organized,  recites  as  follows: 

Upon  their  (lualifications,  the  board  shall  prepare  or  cause  to  be  prepared 
a  plan  lor  the  imiirovements  for  which  the  district  was  created.  Such  plan 
shall  include  such  niai)s.  ju-ofiles.  plans,  and  other  data  antl  descriptions  as 
may  be  nocesstuy  to  .set  forth  projierly  the  location  and  character  of  the 
work,  and  of  the  property  benefited  or  taken  or  damaged,  witli  estimates 
of  costs  and  specifications  for  doing  the  work. 

Work  xtarfcd.- — The  middle  Rio  Grande  conservancy  district  engaged  an 
engineering  force  in  the  spring  of  1926,  and  the  first  field  surveys  were  begun 
in  .Turn'.  About  $2oO.()(M)  has  been  expended  to  date  on  investigations  and 
work  appurtenant  thereto. 

Work  (ucomplifihrd. — The  principal  items  of  work  accomplished  are  sum- 
marized as  follows: 

(1)  I'rijpcrtj/  Hurveym. — The  valley  lands  have  been  surveyed  to  establish 
ownerships  and  areas.  Property  maps  have  been  prepared,  on  scale  200  feet 
equals  1  inch. 

(2)  CUifiiiification  ond  listitKj. — All  proiierty  within  the  district.  Indian 
lands  excluded,  has  been  listed  and  classified  for  appraisal  purposes. 

(3)  Rexervoir  inventiyntixyna. — Three  reservoir  sites  have  been  surveyed  on 
the  Rio  Grande  and  three  on  tributaries.  Reconnaissance  work  has  been 
done  at  several  other  cities.  Extensive  foundatiou  testing  has  been  carried 
on  at  the  El  Vado,  San  Felipe,  and  State  I..inc  sites.  Geological  reports  have 
been  secured  on  all  sites  which  appear  favorable. 

(4)  Water  supplii. — Studies  have  been  carried  on  since  June,  11)20.  by  the 
United  States  Bureau  of  Reclamation  under  a  cooi)erative  contract  with  the 
district.  This  work  consists  t)f  the  installation  and  care  of  a  soil-evaporation 
station,  monthly  measurements  of  an  extensive  .system  ot  test  wells  for 
measuring  the  elevation  of  the  ground  water,  stream-gauging  work,  and  silt 
samjjling.  A  preliminary  report  has  been  made  on  this  work  by  the  United 
States  Bureau  of  Reclamation.     (See  Report  13.) 

(5)  Riwr  protection. — Cross  sections,  profiles,  antl  special  studies  have  i)een 
made  of  the  river  channel.  Comparative  schemes  of  river-[)rotection  work  have 
been  laid  out  and  their  cost  estimated.     (See  Report  D. ) 

(G)  Topoyruphij. — The  topograpliic  maps  made  by  the  State  eng  neer  in 
1918,  scale  1.000  feet  etiuals  1  inch,  have  been  used  for  base  mai»s.  Detailed 
toi)Ograrthy  on  scale  200  feet  equals  1  inch  has  l)eeu  taken  to  extent  of  about 
30,000  acres.  The  area  mapped  covers  important  canal  locations,  major-struc- 
ture studies,  and  new  lands  whicli  may  be  susceptible  of  irrigation  under  tlie 
proposed  .sclieme. 

(7)  Rio  Piieroo  silt  studies. — A  reconnaissance  survey  of  the  II  o  Tucrco 
watershed  has  been  made  for  the  purpo.se  of  securing  data  on  tii(>  silt  prol)lem. 
A  special  rejtort  has  been  made  <m  this  subject.      (  See  Rei>ort  H. ) 

(8)  Irriijiition  .ti/stevi. — The  present  irrigation  ditclu's  have  Ix  en  pnifijt'd  and 
their  location  and  grades  have  been  stud  cd.  A  new  irrigation  system  h.is  been 
designed  consisting  of  main  canals  and  laterals  to  cover  the  entire  .area  of  the 
valley  lands. 

(9)  Drainage  system. — The  seeiwil  areas  have  been  determined  .md  i>latteil 
on  projtMt  maps.     A  drainage  system  lias  been  designed  to  serve  all  tiie  land.s. 

(10)  Designs  and  estimates. — Designs  have  been  prt'iwireil  for  Is  illlTerent 
storage  and  fiood-detentioii  dams  for  the  purpose  of  coiiii)ar  ng  t.vpes  and  cost. 
Six  designs  have  been  prepared  for  diversion  dams.  These  are  shown  in  the 
following  table.  The  propo.sed  diversion  dams  and  the  major  and  minor  struc- 
tures on  the  canal,  lateral,  and  drainage  systems  have  l)een  designed.     I>etaile<l 
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estimates  have  Itteii  prepared  for  the  proposeil  sclieine  of  r«'<huniitioii  aiul  llooo 
protection.      (See  Ueport  li.) 

I'n  limiiKii  n  d<.si{jii-x  and  « uliiiintrx  for  Htortiijf  nnd  ilrtentioii   dnnis 


Location 


Purpose 


San  Felipe |  Irrlgstfon  storage  and  flood  detention 

Do     Flood  detention 

Do I do 

State  Line : do ^ 

El  Vado  Irrigation  storage 

Do do 

Do - • do 

Rio  Puerco j  Flood  detention 

Total  storage  and  detention  de-  ! 

signs. 
Diversion  dams:  .  ^ 

Cocliiti Power  development  and  diversion 

Do Diversion  only 

Angostura do 

Isleta do 

San  Acasia do 

Total  diversion  dams. 


THK    Pl-AX 

frf'tKTdl  nUiti  )ii(ii(. — The  prnpn.><ed  reclainatioii  and  tlood-proui  i  n.n  ((inuiaiu 
ei  iisists  of  irriiraiion,  <h'aiiia;re.  and  river  iuiprovenieiit  work  for  tlie  middle 
Rio  Grande  Valliy  Tlie  total  net  area  wliich  will  lie  lieiietiied  is  Mlxnit  l.'ili.omi 
acres.     Tlie  j^ross  area  of  the  valley  inclndini;  the  river  is  2ir».(KiO  acres. 

The  irrigation  i)lan  includes  a  storajie  reservoir  at  V.\  Vado  on  the  liio  Chama. 
a  trilaitary  of  flie  Itio  (irande.  and  the  construction  of  a  modern  iri-ifration  sys- 
tem (insisting  of  main  canals,  laterals,  and  the  neces.sary  structures. 

A  drainage  system  will  he  jirovided  consistinp  of  deep  open  drains  extendiuK 
approximalelx  parallel  to  the  river.  The  drains  will  discharjre  into  the  river 
:it   selecti'd  points, 

Hiver-improvemeiit  work  will  include  a  system  or  levees  detinin;;  a  wide 
lloofl  channel.  An  inner  flow  channel  will  he  defined  l»y  jetties  lo«:ite<l  to  se<-ure 
a  scniirinir  effect  on  the  i»rcsent  clianni'l  and  a<linL:  also  as  silt   retards. 

Thron;rhout  the  ("ochiti  division  the  levees  will  he  omilted  hecause  .adjatvut 
lands  are  jreiierally  at  hiiih  elevation.  Channel  control  l>y  jellies  vsill  lie  jiro- 
vided  fr)r.  however. 

At  S.in  Marci.il  the  river  hed  is  raisiut;  at  a  lapitl  rate  due  to  sill  (le|M>sits. 
Kiver-iniiirovement  work  will  ^ive  temiHirary  relief  to  this  situaton.  hut  silt  re 
lardalioii  on  trihutary  streams,  csiiecially  the  Ulo  I'uerco.  is  retpiired  for  a 
Iienii.'inenl  solution  of  the  prohlem.  It  is  iiropo.sed  to  include  s»ich  a  luouram  of 
silt-retardation  work  in  the  district  jilans. 

In   general    the   projiosed   works   will   heneht    the  entire   valley   floor   and   the 

same  (lefir f  henelit   will  he  extended  to  the   Indian   lands  as  to  the  lands  in 

white  ownership. 

Wdtvr  .v^/j/*///.  -  Comjirehensive  water  sliulics  have  heeii  in  progress  since 
June.  i;>2(J.  hy  the  rnited  States  Hureau  of  Ueclamation.  The  enuinecis  of  the 
hureau  have  rendered  a  report  to  the  district.  (  Stv  report  IH. )  «>ii  ihe  hasis 
of  this  rejMirt.  an  adetpiate  water  supjily  is  helieved  to  he  availahle  iirovided 
Ihe  water  rights  of  the  district  are  ju-otected.  The  dislrici  sup|)ly  is  hased  n|>on 
the  saving  in  water  to  he  elTected  hy  the  drainage  of  Ihe  water-lo^ued  lands 
in  the  valley.  Iherehy  reduciiiL.'  evai»oration  losses.  \o  ilepletion  o  fthe  river  at 
San  .M.ircial  i^^  anticipated,  it  heinir  estimated  that  the  «listri<-t  development 
will  result  in  a  net  \n\\\\  al  this  jioint  duiinu  average  years  of  ahoul  TiM.iMK) 
acre-feel. 

The  district's  water  use.  on  th«»  hasls  of  'Jirt.(M)0  acn-s  valley  area,  of  whieli 
14(>.0()()  acres  is  to  Ih-  irriuale<l.  is  estimated  al  r.7(MMK»  acre  fe«>i.  or  ahout  4  acre- 
fcH'l  iM-r  acre,  including:  the  water  lost  from  the  nonirriuahle  ixallon.  This  esti- 
mate is  lia.scd  on  watf-r  use  in  Ihe  Mesilla  Valley  helow  Kle])hant  Hiitte  Ke.s<'r- 
voir;  howevi-r,  it  includes  1(1  per  ceni  im-rease  over  Mesllln  ^•lllley  use  to  allow 
for  the  Rrentor  water  requirements  of  lornl  crops. 
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Irrigation  nj/sfem. — The  proposed  irrigation  works  of  the  district  are  situated 

in  four  divisions,  as  follows: 

Acrcm 

(1)  Cochiti  division irrigable  area.-  12.674 

(2)  Albuaucrqiie df> ^*>  ^75 

(3)  Belen    division tlo '^^J- ?fl 

(4)  Socorro   division <'" 26,311 

Total — -- 128.  787 

The  areas  given  are  approximate  only  and  are  subject  to  revision  and  change 
by  minor  modification  of  the  plan. 

Main  canals. — The  main  canals  of  the  project  are  all  comparatively  long.  In 
the  Albuquerque  and  Socorro  divisions  these  canals  are  located  near  the  central 
part  of  the  valley  floor  in  order  to  avoid  crossing  the  many  small  arroyos  com- 
ing into  the  valley  from  the  high  mesas. 

In  Kelen  division  one  canal  is  proixtscd  for  construction  which  may  properly 
be  termed  as  high  line.  This  canal,  diverting  from  the  river  at  Isleta.  follows 
the  westerly  side  of  the  valley  above  the  present  irrigated  lands  for  a  distance 
of  about  35  iniles.  It  commands  about  5.000  acres  of  excellent  desert  land  and 
also  carries  water  for  the  lower  i>ortion  of  the  valley  floor.  No  large  arroyos 
cross  the  location  of  this  canal.  The  watershed  tributary  to  the  Rio  Grande  is 
small,  due  to  the  Kin  Pucrco  which  parallels  the  main  river  through  this 
division. 

The  valley  canals  have  many  drop  structures  due  to  the  general  slopes  of  the 
valley,  4  to  5  feet  per  mile.  All  structures  on  the  main  canals  are  to  be  con- 
structi'd  of  concrete  except  bridges. 

LatrraJx. — The  lateral  system  includes  all  canals  of  less  than  50  second-feet. 
In  general  the  laterals  have  been  designed  to  extend  to  within  half  a  mile  of  the 
last  delivery :  that  is.  no  farm  will  be  a  greater  distance  than  half  a  mile  from 
a  district-constructed  canal.  Structures  on  the  lateral  system  are  planned  to  be 
constructed  either  of  concrete  or  treated  timber.  Drops  will  be  of  concrete  in 
all  cases.    Bridges  and  turnouts  from  laterals  will  be  of  timber. 

River  Hipliovx. — The  river  has  pinched  against  the  hills  in  many  places  cutting 
the  valley  into  a  series  of  natural  units  or  parcels.  This  necessitates  river 
crossings  of  the  main  canals  and  gi-eatly  increases  the  c<ist  of  iiTigation. 
Siphons  are  required  at  these  crossings  because  the  high  river  bed  will  not 
allow  sufficient  clearance  for  flumes. 

List  of  river  siphcnH 


Name 

Diameter 

Length 

Name 

Diameter 

Length 

Inches 
60 
40 
40 

Fea 
1,200  ; 

500 
1,200  j 

Atrlsco - 

Inches 
72 
60 
52 

Feet 
1,300 

Sili 

Casa  Colorado.. 

1,200 

Val  Verde 

2,000 

Diversion  dams. — The  locatinn  of  the  diversitm  dams  is  fixed  to  a  large  extent 
by  the  coniiu:uratioii  of  the  valley  and  the  consiilfration  of  the  irrigable  lands. 
Four  diversions  will  be  recjnired  and  one  additional  minor  diversion,  'f  tlu' 
Cochiti  Indian  lands  are  inclmled.  The  major  diversion  jtoints  divide  the  valU-y 
into  three  nearly  equal  lengths  and  the  areas  commanded  by  each  are  the  irri- 
gati"in  divisions  hereinafter  referred  to. 

Corhiti.— At  the  extreme  northern  end  of  the  project  the  river  emerges  from 
the  White  Rock  Canyon.  This  point  is  about  50  miles  north  of  Albuqueripie.  A 
concrete  ogee  weir  is  proposed  at  this  point  to  divert  water  for  about  13,000 
acres,  the  major  portion  of  which  is  in  the  hands  of  the  Indians. 

Anf/oatura. — The  main  canal  serving  the  Albuquerqui>  division  heads  in  the 
Rio  Grande  near  the  village  of  Angostura,  about  24  miles  north  of  Albuquerque. 
The  diversion  dam  at  this  point  consists  of  a  low  flat  weir  of  loo.se  rock 
extending  across  the  river  section  and  joining  a  shorter  section  of  concrete 
paving  which  extends  across  the  gravel  bar  and  joins  the  headworks.  The 
headworks  consists  of  a  concrete  structure  with  a  skinmiing  arrangement  de- 
signi^  to  exclude  the  sand  and  gravel  from  the  canal.     Radial  gate-controlled 
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sluices  are  provided  to  pass  about  5,000  second-feet  with  pates  ojwn.     The  irri- 

naled  ari'U  is  34,000  acres. 

Ixlctu. — Two  main  canals  servinjr  the  Belen  division  head  at  Isleta  ab-mt  12 
miles  south  of  Albuquerque.  Th4>  diversi()n  dam  consists  of  a  Hat  imved  crest, 
rising  about  3  feet  alxjve  the  sand  Itar,  with  r.idal  gate  sluices  at  each  end. 
Diversion  into  the  canals  is  accnmpli.shed  through  a  contmlled  cr<*st  skimming 
weir  designed  to  exclude  the  heavier  stiid  and  gravel.  The  Irrigable  area  under 
this  diversion  is  about  Oo.OOO  acres. 

San  Acacia. — At  San  Acacia,  about  00  mile8  south  <»f  Albuquerque,  the  river 
pas.s(»s  out  of  a  small  canyon  and  t-nters  the  Sfccorro  division.  The  main  cnn:il 
of  the  Socorro  division  heads  at  this  point.  It  is  controlled  by  a  biirra;re  of 
radial  gates  mounted  between  piers  on  c  increte  floor  extending  across  the  river. 
The  headworks  is  a  skimming  arran;:ement  similar  to  the  oiie  at  Isleta.  The 
railroad  pas.ses  the  west  end  of  the  dam  and  fixes  the  elevation  to  whl<h  water 
surface  could  be  raised.  The  irriirable  area  under  th  s  diversion  is  about 
26.000  acres. 

El  Vndo  Rcscnyfnr.- — The  natural  tlow  of  thi*  Hio  Grande  does  not  correspond 
with  irrigation  demands  at  head  gates.  Irrigailun  storage  is  i)rovided  in  the 
EI  Vado  Kc.-=ervoir,  located  on  the  Rio  Chania  about  75  miles  above  its  confluence 
with  the  Rio  Grande.  The  site  may  be  develoix-d  to  225.000  acre-feet  storage 
with  height  of  dam  of  l.SO  feet,  and  to  lOO.OOO  acre-feet  storage  with  height  of 
dam  of  170  feet.  Tlie  smaller  di'velHi)ment  is  sufficient  for  present  n«'eds. 
Plans  include  provision  for  future  10-foot  raise  when  needed. 

This  re.servoir  is  above  any  large  silt  intiow.  It  has  a  small  area,  about  3,U00 
acres  at  high  water,  and  no  diflii;ult  right  of  way  conqilicati<ns  exist. 

The  proposed  dam  is  an  embankment  of  loose  rock  and  gravel.  The  upper 
face  of  the  dam  will  be  i>aved  with  reinforced  concrete,  and  suitable  spillwaj's 
and  outlets  are  provided. 

Drainai/e  .system.- — The  proposed  drains  are  deep  oiien  drains  similar  to  those 
used  at  El  I'aso.  The  riverside  drains  are  6  to  8  feet  deep  and  the  interior 
drains  have  an  average  depth  of  10  feet.  The  drains  will  all  discharge  into 
the  river,  generally  at  points  where  the  valley  floor  pinches  the  stream.  The 
prevailing  flat-river  .shqjes  nece.ssitate  long  drains  with  as  few  outlets  as  ix>ssible. 
This  increases  the  amount  of  water  to  be  carried  and  reijuires  drains  to  have 
wide-bottom  ditclies.  Drains  are  exi^ected  to  be  effective  for  distances  on  either 
side  of  from  half  a  mile  to  three-quarters  of  a  mile. 

Flood  protection. — The  plan  for  flood  jn-otection  consists  of  levees  spnce<l  from 
1,500  to  2.000  feet  apart,  outlining  a  high  flood  channel,  and  jetties  located  to 
define  an  inner  flow  channel  000  to  750  feet  in  width.  No  extensive  changi's  in 
channel  alignment  are  contemplated,  but  the  low  flow  channel  will  be  straight- 
ened and  cleared  of  tre«>s  and  brush. 

The  function  of  the  wide  flood  ciiannel  is  to  pass  the  high  floods  which  may 
occur  at  intervals  of  from  15  to  20  years  without  overflow  to  adjacent  lands. 
That  of  the  inner  low  flow  channel  is  to  carry  the  annual  spring  floods  of  S.OOO 
to  12.000  second-feet.  The  inner  channel  is  exi)ected  to  effect  .stime  jx^rmanent 
scour  because  of  the  pinching  efTi><'t  of  the  jetties  and  the  straightened  uuob- 
structe<l  channel  which  will  be  provide<l. 

It  is  pr(tiK)sed  to  give  the  i-ity  of  Albufiueniue  an  jidditional  niea.sure  of  i)ro- 
tection  over  that  given  the  agricultural  lands  by  providing  higher  levees  around 
the  city. 

San  Marcial  &  Santa  Fe  K.iilway  interests  at  that  point  are  to  be  provided 
with  imiHovenients  of  somewhat  dilli'rent  character,  due  to  the  present  silt  plug 
at  the  head  of  Elephant  Butte  Reservoir.  This  work  is  descril>ed  in  the  next 
chapter. 

The  propo.sed  work  has  been  laid  out  on  the  topographic  maps  -seale  1  inch 
equals  1,000  ftH'l — and  estinmtes  of  cost  have  been  prepared.  The  estimates  in- 
clude the  i)urcha.se  of  all  agricultural  lands  within  tlie  limits  of  the  proiK)sed 
flood  channel. 

Jjcrrcs. — The  h'vees  will  have  an  average  helglit  of  S  feet  and  a  crown  width 
of  S  feet.  The  side  slopes  will  be  l\-2:  1  on  the  land  side  and  2'...:  1  on  the 
river  side.  At  Albuquerque  this  section  will  be  iuireaseil  to  a  10-foot  height 
and  a  lo-foot  crown. 

Jot  tics. — The  proposed  jetties  will  be  constructed  of  woven-wlre  fencing 
held  by  piling  spaced  al)out  10  feet  centers.  The  piling  will  be  of  steel  chan- 
nels or  old  rails.  It  is  expected  that  they  will  gradually  become  imbeddeil  In 
sUt. 
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Levee  protection. — The  h-vee-protectiou  work  will  be  accouiplishod  graduuUy 
as  and  where  the  ueed  becomes  apparent  and  in  accordance  with  exi)erifnce 
to  be  gained  during  construction.  The  estimated  cost  of  such  work  has  been 
included  in  the  plan. 

The  San  Marciai  situation. — At  San  Marcial  tlie  river  has  completely  lilled 
its  bed  above  the  Elephant  Butte  Reservoir.  The  town  and  the  railroad  with 
its  terminal  facilities  are  entirely  ilei)eudent  upon  small  levees  for  protection 
against  even  the  normal  spring  floods. 

The  railway  has  considered  leaving  the  valley  at  this  point,  but  a  long 
ciiangi>  of  line  is  required  and  no  work  has  been  approved  pending  tiie  work- 
ing out  of  district  plans.  If  the  town  and  railroad  were  abandoned,  there 
still  remains  about  5,00(J  acres  of  farm  lands  in  the  Val  Verde  district  east  of 
San  Marcial,  a  portum  of  which  is  now  being  cultivated.  If  the  Socorro 
division  is  to  be  reclaimed,  it  is  necessary  to  maintain  a  scouring  river  channel 
at  its  lower  end. 

A  tentative  plan  has  been  developed  (see  reports  A  and  B)  for  cutting 
(hrough  the  present  silt  deposits  at  the  head  of  the  reservoir  and  maintaining 
a  narrow  .scoured  channel  to  a  point  about  5  miles  below  the  upper  en<l  of  the 
idgh-flow  contour.  The  permanent  success'  of  any  scheme,  considering  the 
Elephant  Butte  Reservoir,  probably  depends  upon  silt  conti'ol  on  the  Rio 
Puerco  and  other  silt-laden  tributaries. 

Silt  control. — Full  consideration  of  the  possible  effect  of  the  works  proposed 
for  construction  on  the  quantity  of  silt  entering  Elephant  Butte  Reservoir  is 
iniiwrtant.  also  the  effect  of  such  .silt  on  the  San  Marcial  situation.  If  Ele- 
phant Butte  becomes  entirely  tilled  with  silt,  it  seems  prol)able  that  San 
Marcial  and  the  lower  end  of  the  Socorro  division  will  also  be  covered  with 
silt  and  that  irrigation  and  drainage  for  this  section  can  not  be  maintained. 
The  i)eriod  of  time  required  for  such  filling  is  directly  prop<u-tional  t<j  the 
quantity  of  silt  entering  the  reservoir.  The  present  annual  de[K)sit  is  about 
20.000  acre-feet  and  it  is  believed  that  this  amount  can  be  materially  decreased 
by  silt-retarding  works. 

Due  to  this  condition,  a  special  study  of  silt  and  erosion  has  been  made  of 
the  Rio  Puerco  watershed.  This  stream  is  responsible  for  more  than  40  per 
cent  of  the  total  silt  entering  Elepliant  Butte  Reservoir.  (See  report  H.) 
From  this  study  it  ajipears  necessary  for  the  district  to  \ind(M-take  a  general 
program  of  silt  control  on  the  Rio  Puerco  and  other  slt-laden  tributaries.  It 
is  hoped  that  tlie  coojieration  of  Elephant  Butte  interests  can  be  secured  in  the 
accomplishment  of  this  work. 

Th(>  silt  problem  affects  many  parts  of  the  West,  and  strenuous  efforts  will 
ho  made  tr>  induce  experimental  studies  to  be  made  by  the  AgrioultTiral  Depart- 
ment, which  may  be  a  guide  in  pinnning  district  work. 

Genera}  i^ummoru  of  costs 

Irrigation,  including  4  diversion  dams $8.  044,  7^4 

Drainage 2. ;"«'..  703 

El  Vadn  Reservoir 1 .  .''.!)4.  S07 

River  improvement,  including  San  Marcial 'J.  22.'^.OM0 

Silt  control   on  tributaries .100.000 

Permanent  improviMuents,  water  rights,  etc IMO.  (i(>0 

Preliminary  investigation ^•'»0,  000 

Temporary  financing  of  early  interest  payments  of  small  farms 500.  000 

Total 11.  S2S.  424 

NoTK. — The  above  estimate  is  subject  to  modification  in  certain  items,  notably 
interest,  to  conform  with  district  iiolicies  not  now  fully  outlined.  Such  changes 
will  not  affect  items  chargeable  to  Indian  costs. 

LANDS  AND  IRRIGABLE  AREAS 

Oross  area.— The  gross  area  within  the  boundaries  of  the  district,  as  shown 
on  the  attached  map.  is  about  277.700  acres.  This  area  includes  the  rivtM-  and  a 
considerable  additional  acreage  which  will  not  Ih>  iH'uefited  by  the  proposed 
plan. 

frrif/ahle  arras.— The  net  irrigable  area  under  the  prop<ised  plan  of  reclamation 
is  12S.7S7  acres.     The  total  l>enefited  area  is  estimate<l  at  132,724  acres. 

India))  lands. — The  gross  area  in  the  hands  of  the  Indians  is  20.302  acres,  of 
which  23,007  acres  are  estimated  to  Ix-  irrigidde.  Within  the  Indian  grants  are 
certain  areas  now  possessed  by  non-Indians,  amounting  to  a  total  of  2,576  acres. 
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The  titles  to  these  uon-Iudiau  holdings  an-  in  (jm-stion  and  the  (iovernnifnt 
has  recently  created  the  Puelilo  Land  lioard  with  jniwer  to  take  testin«<>ny  an<l 
recommend  a  plan  of  settlement  <if  these  dunbtful  tith's.  Until  such  settU-ment 
is  made  these  non-Indian  holdings  are  ciisidered  a  imrt  «»f  the  Indian  lands.  If 
title  to  any  of  tliese  lands  is  confirmed  tit  non-Indians,  the  district  may  assess 
such  lands  in  atvordan<e  with  the  State  conservancy  act. 


r'LASSIFTCATlON    OF  LaXIIS,    MIDDI.E   KlO  flUA.NDE   VaLI.EY.    Will  IK    l;<i«  K 

San  Mabcial 

(Revised  November  3,  1927) 

Areas  shown  are  total  lands  under  constructed  canals  or  i»«»>-ii»l( 
of  existiiiR  canals.     All   roads  and  ditch  rights  of  way  excluded, 
survey  and  inspection  by  district  engineers. 


•   eXleliMKlls 

Data  from 


Classification,  1026-27 


Irrigated: 

Orchard  and  garden 3, -108 

Alfalfa  and  grain 40,001 

Pasture  and  hay i  1,355 

Home  sites !  820 

Total  irrigated 45,584 

Nonirrigated: 

Salt  grass. ]  48,603 

Bosque 37,821 

Swamp  and  lake... '  3,324 

River  wash  and  arroyo  wash '  1,290 

Barren  alkali 275 

Sand  dunes  and  gravel 4,400 

Fallow  land j  4,980 

Home  sites 3,588 

Total  nonirrigated.. j  104,281 

Grand  total I  149, 865 


Percent 


2.» 

26.00 

.00 

.55 


3a  42 


32.43 

25.  at 

2.21 

.86 

.18 

2.94 

3.32 

Z40 


60.58 


loaoo 


Note.— Above  areas  include  about  25,000  acres  of  Indian  lands  located  in  six  dlfterent  pueblos. 

Indian  lands  affected  by  the  middle  Rio  Oraudc  conservnnvy  difttrict 
[Data  compiled  from  records  of  Indian  irrigation  service  and  this  district.    Revised  November  3,  1027) 


I   Area   I 
I  deduct-! 


Private  claims  in 
Indian  grants,  net  > 


Total 
area 
under 
pro- 
posed 


ed  for  I 
roads, 
I  canals, 
R.  R.  j 
and 
R.  W.  I 


Net 
area 
under 
pro- 
posed 

svstem  '  (P""®*'  i  system 
system  e„ian,,| 

pro- 
posed 
I  system) 


Pochito I  2,104 

Santo  Domingo |  5,103 

San  Felipe 4,446 

Santa  Ana I  1,041 

Sandia i  5,320 

Isleta 7,501 


Tolallndian  pueblo 

lands 26,205 

Indian  school  lands 155 


ToUl 20.300 


78 
194 
313 
245 
1,043 
880 


2,753 


2,753 


2,028 
4,909 
4.  133 
I,3«« 
4.277 
6,711 


Culti- 
vated 


525 

224 

17 

28 

325 

93 


23,452     1,2(2 
165    


*33,607  ,  1,212 


Non- 
culti- 
valid* 


129 
140 

0 
142 
807 
86 


1.304 


1.304 


Total 


6.%4 
364 
17 
170 
1, 132 
179 


2,516 


2,510 


Net  in  hands  of  Indians 


Culti- 
vated 


705 

1,440 

1,111 

030 

532 

2,555 


Non- 
culti- 
vaiid  " 


I  New 
irri- 
gable 
area 


449  I 
2,684  i 
1.511 

.■i90 
2,613  I 
3.618 


218 

421 

1,494 

0 

0 

359 


6,979  !  11,465 
155  ! 


7,134     11.466 


%*n 


3^493 


Total 


1,372 
4.545 
4.110 
1,220 
3,145 

o.«n 


aano 

105 


21.001 


>  Private  rluims  In  Indian  Kraut,s  includes  all  truct.s  within  Imlian  grant.H  which  are  oorupieil  by  non- 
Indians.    Titles  to  those  IiiikIs  uro  in  c|iii>stioii  and  lh»>y  may  iiltiiiiiit<-ly  1k<  conllrnipil  to  Imlmii.s. 

>  Areas  under  prcsviit  ditches  t)Ul  not  now  cultiviited  l>eciius«i  tliecxistlnK  irrigation  canals  are  inudo<iuate 
and  tjecauso  of  swamps  and  l)os(|uo. 

'  '£i,W7  acres  otjual  18.33  i>er  cent  of  total  irrigable  area  in  pntjecl  under  new  plan. 
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iiutnmury  of  irriyablr  ari'dx,  middle  liio  Grande  coiiHcrvaticii  dixtrivt 


Division 


Coehiti 

Albuquerque 

Beleu 

Socorro 

Total- 


Area  under  present  ditches 


Gross 
area, 
includ- 
ing 
river 
bed 


14,269 
51,491 
69,886 
47,199 


182, 845 


Net 

area 
sur- 
veyed 


10, 
43,  578 
58,  272 
37,  219 


149, 865 


Less 
deduc- 
tions 


530 
8,053 
8,435 
10,061 


27, 079 


Net 
irri- 
Kable 
under 
new 
plan  2 


Additional 
irrigable  area 


Net  areas  under  new  plan 


Irrigable 


Gross     Net 


I  Non- 
I    In- 


In-      Total 

dian      irri- 

dian  {lands'  gated 


10,266  2.537  2,408:     1,423  11,251    12,674 

35,525]  2,036  1,904   26,700  7,875'  34,575 

49,837  6,272  5,62350,746  4.4811  55,227 

27,158  0  o;  26,311  Oi  26,311 


122,786    10,845     9,938  105,180   23, 607 j  128,  78: 


Drain- 
age 
only 


0 

2,854 

236 

847 


3,937 


Total 
lands 
bene- 
fited 


12,  674 
37,429 
55, 463 
27,158 


132,  724 


'  Represents  total  area  in  valley  floor.    River  bed  equals  26,822  acres.    Present  rights  of  way  on  non- 
Indian  land,  6,158  acres. 
'  Includes  3,937  acres  of  cities  and  towns  to  be  drained  only, 
'  Includes  jirivate  claims  in  Indian  grants, 

Mr.  Mekiti'.  The  Middle  Rio  Grande  conservancy  bills  were  intro- 
duced in  the  House  (H.  K.  70)  on  December  o,  19*27,  and  in  the 
Senate  (S.  700)  on  December  0,  1927,  and  were  the  subject  of  full 
hearings  before  the  Senate  Committee  on  Indian  Aifairs,  as  shown 
by  tlie  printed  hearin«^s  of  January  20,  1928,  and  February  17,  1928; 
also  licarings  before  the  House  Committee  on  Indian  Affairs,  which 
hearin<j;s  were  not  [ninted;  and  hearings  before  the  Interior  De- 
partment subcommittee  of  the  Appropriations  Committee  of  the 
House  of  Representatives  on  December  17,  1927,  on  the  Interior  De- 
partment appropriation  bill  for  the  fiscal  year  1929.  pages  355  to  401. 

Attention  is  al.so  invited  to  the  report  of  the  Secretary  of  the  Inte- 
rior dated  January  12,  1928,  to  Hon.  Lynn  J.  Frazier,  chairman  of 
the  Committee  on  Indian  Affairs  of  the  United  States  Senate  on 
S.  700. 

(Tiie  report  r-eferred  to  is  her'e  printed  in  full,  as  follows:) 

Department   of   the   Interiob, 

WdKhimjtou.  Jauuarii  12,  J9JS. 
Hdii.  Lynn  J.  Fkazier, 

Chaintiau   Vonunittt c  on   Jiuliun  Affa-im, 

i  nitcd  States  Svnate. 

Mv  Dear  Se.natok  Fra/.iek  :  This  is  in  further  referme  t(»  yon  let  tor  without 
date.  ini-Uising  copy  of  S.  700.  hoiiifr  a  bill  authorizing  the  Secretary  of  the  In- 
terior to  execute  an  a^'reenient  witli  the  Middle  Kio  (Jiaiide  conservancy  dis- 
trict providing:  for  con.servation.  irrif,Mtion.  drainajre.  and  Hood  c<»ntrol  for  the 
I'uehlo  Indian  lands  in  the  Rio  (iramle  Valley.  N.  Mex..  and  for  other  purpose. 

The  Middle  Rio  Grande  conservancy  district,  a  political  suhdivision  of  the 
State  of  New  Mexico,  was  created  for  the  jjurpo.se  of  providing'  conservation, 
irrijrat'on.  drainajre.  and  tlood  control  in  the  Rio  (Jninde  Valley,  iiiid  has  within 
the  confines  of  its  Imnndaries  aiiproxiniatt'ly  I.'^L'.OOO  acres,  of  which  aciea^e 
approximately  2H.0tM)  :icres  ;ire  IMielilo  In<lian  lands  and.  therefore,  are  not 
.subject  to  the  Stale  <-onservancy  l.iws.  These  Indian  hinds  are  so  iJiterspersed 
with  distiict  lands  that  any  work  undertaken  by  the  <listr;ct  would  benefit  the 
Indian  lands,  and  likewise  any  work  of  this  nature  undertaken  on  behalf  of  the 
Indian  lands  woubl  benefit  district  lands.  Therefore,  any  conservation,  irriga- 
tion, drainagf.  an<l  flood-control  work  undertaken  for  the  Itenefit  of  the  valley 
muts  include  both  the  Pueblo  Indian  lands  and  the  district  lands. 

An  act  approved  February  14.  W2'  (44  Stat.  10!>S).  authorized  an  appropria- 
tion of  .$50,000  to  defray  the  expen.ses  of  reconnaissance  survey,  and  for  the 
preparation  of  phins  and  estimates  to  determine  the  feasiiiility  of  ac'complishing 
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this  \\<irk  for  tlie  beiu-lit  of  certain  lunds  of  the  Cochiti,  Sauto  Domiugo.  Sau 
Felipe.  Santa  Ana,  Sandia,  and  Isleta  I'neblos  in  conjunction  with  the  lands  of 
the  Mid<lle  Hio  Grande  conservancy  district.  This  le;;islation  provided,  among 
other  tilings,  that  the  Secretary  of  tin-  Interior  slnUl  rejnirt  to  Ci»nt?ress  the 
results  of  said  r«'connai.»<sance  worli  and  liis  r«'<-onunen<lations  tliereon.  A  rejjort 
in  i)iirsuance  to  tliis  legislation  lias  lieen  transmitted  to  Conjiress  in  accordance 
with  tlif  le;.'isl:itive  re<piiienu'nt. 

The  estimated  cost  of  the  ja-oject,  including  the  cost  of  the  work  for  both  the 
district  lands  and  the  Indian  lands,  is  .$ll.S2t),(KX).  There  are  certain  proper 
deductions  to  be  niiide  from  this  sum  befttre  «-onsideriuK  the  share  to  be  apiK)r- 
tioned  ;mainst  the  Indian  lands.  These  deductions  an-,  capitalize*!  interest  for 
noii-Iiidiiin  land.  .*.")< M),()(H> ;  speciiil  llood-prote<tiou  work  for  Albiuiueniue  and 
San  Marcial.  .SO-VJ.dOO :  extra  e.vpeiise  to  the  IJeleii  Canal.  .$7n,(MM):  silt  control, 
$r)tK>.<MKi.  making  a  total  of  .t;i.727.(K)(>.  Ie;ivin>,'  a  balance  of  .$10.1M2.(KM>  to  be 
di.stribuied  lietween  the  district  and  Indian  lands  in  accordance  to  the  ratio  of 
the  respective  areas  involved.  On  tli  s  basis  the  sh.-ire  of  such  cost  apportioned 
Bffaiiist  the  district  lands  is  ,<;.s.:iO,"i.*J()4,  ami  the  share  apiM»rtioned  a;:ainst  the 
Pueblo  Indian  binds  is  .'i;i.7!M),71Ml.  There  are  c»'rtain  credits  to  be  allowed  the 
Indian  lands  which  are  as  follows:  isleta  draina;ie  (jjaid  by  the  (iovernment ), 
$50,185:  Kl  Vado  Reservoir.  .$10.'i,.SfK>;  pn-liminary  exi)enses  authorized  by  the 
act  of  February  14,  1027,  $oO,(KK)  (to  be  paid  by  the  Government),  making  a 
total  of  .$203.48;").  which  leaves  a  balance  asses.sable  against  the  Indian  lands  of 
$1,59:1,311.  This  sum  distributed  over  the  estimated  area  of  Pueblo  Indian 
land.s  make  an  average  jier  acre  charge  against  such  lands  <if  $«?7.50.  The  sum 
carried  in  line  S.  page  2  of  the  bill,  should  accordingly  be  changed  to  ,$1.,'»1)3.311. 
A  s'milar  change  should  al.so  be  made  in  line  14  of  that  page.  It  is  understood 
that  j)robably  not  to  exceed  ,$100,000  will  be  required  to  luiy  the  share  of  the  cost 
of  work  to  be  done  by  the  conservancy  district  during  tli«>  fiscal  year  1020:  there- 
fore, the  sum  of  .$,3.")0.OfM)  appearing  in  line  14  should  be  changed  to  ,$1(M).000 
A  maximum  per  acre  cliargt>  of  .$07..5O  should  also  be  ditinitely  fixetl  in  the  bill. 

At  the  pre.setit  time  there  are  iipjn-oximately  S..34((  acres  of  Pueblo  Indian 
lands  under  cultivation.  A  water  supply,  though  .someAvhat  inadeiiuate.  is 
available  for  this  acreage.  The  i»lans  of  the  conservancy  district  when  carried 
out  will  assure  an  adefjuate  w:iter  sujtply  for  this  acreage  in  ad<litiou  to  th(«  bal- 
ance of  the  Indian  acreage  involved  which  lias  not  heretofore  been  irrigated. 
Flood  iirotection  will  be  provided  for  the  entire  acreage,  and  a  nuuli-ne«'ile<l 
drainage  system  will  be  constructed.  The  bill  as  now  drafted  provides  Ih.it  the 
aore;ige  under  cultivation  will  not  be  subject  to  any  lien  for  the  benelits  that  will 
be  conferred  upon  it.  and,  further,  that  the  cost  of  the  work  ai)i»orlione<l  to  this 
acreage  will  not  be  subject  to  reimbursement  to  the  I'liiled  States.  The  balance 
of  the  cost  so  ai>portioned  against  the  Indian  lands  for  the  work  is  to  be  paid 
for  to  the  district  out  r)f  reimbursable  ai»pioi)riation.  and  the  bill  contemplates 
the  creation  <»f  a  lien  against  the  newly  reela  nied  Pueblo  lands:  such  reim- 
bursement is  to  be  ni.ide  to  the  United  Slates  from  the  proeeeds  received  fr>>m 
such  newl.\  reclaimed  Pueblo  lands.  This  provision  affords  ample  prot»H'ti<tn  to 
tlie  Indians,  and  will  enable  i-einibur.seinent  of  that  portion  of  the  cost  nuule 
reimbursab'e  from  the  iiroceeils  derived  fiom  the  newly  reela  nied  Lands,  and 
should  the  Indian  title,  either  individually  or  as  Pueblo,  become  extinguished, 
then  the  lien  may  be  enforced  against  the  land  for  any  uni>ai(l  charges  remaiiilng 
at  that  time. 

The  payment  to  the  Middle  Uio  Grande  Con.servancy  D  strict  is  to  be  made  in 
not  less  than  live  installments  without  interest,  which  in  accordance  with  the 
bill  ai«'  to  be  paid  annually  .as  work  progresses.  The  appropriation  a|s«>  carried 
in  IIh'  bill  is  lo  take  care  of  the  Ihsl  installment  of  the  Indians'  sbiire  of  the 
work.  As  lierelofore  stated,  the  Jjrst  installment  will  not  require  more  than 
.^KMt.OOO  lo  cover  Hie  Indians"  .share  (.f  the  work.  The  work  ♦•ont'iiipliited  un- 
doubtedly will  be  of  material  benelil  lo  the  Pueblo  lands  .-ilVeeted.  and  Hie  cost  If 
fixed  at  not  to  exceed  ifClJA)  per  acre  for  Hie  I'm  bio  lands  aclii.ill.v  benetile<l  will 
enable  the  ac(.'omplisbiiienl  of  :i  jiMblic  n |  whieli  probably  could  not  be  accom- 
plished if  Hie  Indian  lands  did  not  participate,  and  such  ac»-omplislinient  will 
be  wilhiii  feasible,  economic  cost  lo  the  Indian  lands.  It  Is  believed,  however, 
that  tile  bill  should  be  nioiiilied  in  some  respect  to  more  Jidc(|uatel\  protect  the 
Puebbi  Indian  laials.  and  a<-cordingly  the  following  suggeslbtns  are  made  in 
addition  to  the  above-siiggeste<!  changes  with  reference  to  the  total  sum  iiulhor- 
I'MH]  to  be  ajiiiroprialed  ant!  the  amount  of  the  anmuil  Installments. 
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In  line  10,  page  2,  tlie  word,  "further."  should  be  stricken  out.  In  Tne  24. 
page  2,  strike  out  the  word  "  .sum."  and  the  remainder  of  the  bill,  substituting 
therefor  the  following  lanjiujige: 

•'AUowaiK-es  determined  by  the  Secretary  of  the  Interior  as  properly  deduct- 
ible, and  the  total  Indian  acreage  benefited  shall  be  definitely  di't«-rmined  by 
said  Secretiiry  and  such  acreage  include  only  lands  feasibly  susceptible  of  eco- 
nomic irrigation  and  cultivation,  and  in  no  event  shall  the  average  iwr  acre 
cost  for  tlie  area  of  Indian  binds  benefited  exceed  $r.7.r)() :  Pniridid  furlbir. 
That  all  present  water  rights  now  appurtenant  to  approximately  S.:Ut»  acres  of 
irrigated  Pueblo  lands  owikmI  individually  or  as  I'ueblos  under  the  proposed 
plans  cf  the  district,  and  all  water  f(U-  the  domestic  pur^Ktses  of  ibe  Indians  and 
for  their  stock  shall  lie  prior  and  paramount  to  any  rights  of  tlie  district  or  any 
proiterty  holder  therein,  whi<h  jiriority  so  defined  shall  be  recognized  and  pro- 
tected in  ihe  agreement  between  the  Secretary  of  the  Interior  and  the  said 
Middle  Rio  Grande  conservancy  district,  and  the  water  rights  for  newly  re- 
claimed lands  shall  be  recognized  as  equal  to  those  of  like  district  lands  and  be 
protected  from  discrimination  in  the  division  and  u.se  of  water,  and  sucli  water 
rights,  old  as  well  as  new.  shall  not  be  subject  to  loss  by  nonuse  or  abandonment 
thereof  so  long  as  title  to  said  lainls  shall  remain  in  tlie  Indians  individually  or 
as  Pueblos  or  the  United  States,  and  such  irrigated  area  shall  not  he  <id)jected 
directly  or  indirectly  to  the  reindtursable  ft  .it u res  of  lliis  act.  nor  shall  it  be 
subject  by  the  district  or  otherwise  to  any  i;ro  rata  share  of  future  operatiim 
and  maintenance  or  betterment  work.  Subject  to  the  foregoing  exception  the 
remainder  of  the  share  of  the  cost  paid  the  district  on  behalf  of  tlse  Indian  lands 
under  the  agreement  herein  authorized,  including  any  sum  paid  to  the  district 
from  :he  funds  authorized  to  be  aiipropriated  by  tbe  act  of  February  14,  1927 
(44  Stat.  L.  p.  lODS)  shall  be  reiml)ursed  to  the  I'nited  States  in  accordance 
with  the  benefits  derived,  but  in  no  event  to  exceed  the  limitation  of  cost 
herein  fixed,  under  such  ruh  s  and  regulations  as  may  be  jircscribed  l)y  the 
Secretary  of  the  Interior:  Proi'dcd.  That  such  reindiursement  shall  l)e  made 
from  leases  or  proceeds  from  the  newly  reclaimed  Pueblo  lands  in  not  less  than 
40  annual  payments,  and  there  is  hereby  created  against  sncli  newly  reclaimed 
lands  a  first  lien,  which  lien  shall  not  be  enforced  during  the  jn  riod  that  the 
title  to  .such  lands  remains  in  the  Pueblos  or  individual  Indian  ownersbip: 
ProvJdrd  further.  That  said  Secretary  of  the  Interior,  througli  ihe  Commis- 
sioner of  Indian  Affairs,  or  his  dul.v  authorized  agent,  shall  be  recognized  by 
said  di.strict  in  all  matters  pertaining  to  its  operation  in  the  same  ratio  that 
the  Indian  lands  bear  to  the  total  area  of  lands  within  the  district,  and  that 
the  district  books  and  records  shall  be  available  ar  all  times  for  in.speitiou  by 
said  representative." 

The  propo.sed  language  in  substitute  for  that  part  of  the  bill  indicated  it  is 
believed  will  result  in  adequate  protection  of  the  Indian  and  (Jovernment's 
rights  and  interests  in  this  matter.  The  work  undoubtedly  will  result  benefi- 
cially to  the  Pueblo  lands  affected,  and  this  bill  if  enacted  with  the  pr(!iM)se<l 
anietidments  will,  therefore,  enable  the  accomplisbment  of  a  benefit  to  the 
Pueblo  Ind'an  lands  and  permit  the  carryimr  out  of  a  public  need  which  un- 
doubtedly could  not  be  carried  out  wi;hout  cooiieration  by  the  Federal  Ciovern- 
ment  on  beh.ilf  of  the  Indians.  It  is  accordingly  recommemled  tliat  the  bill  as 
amended  receive  favorable  consideration  by  your  committee  and  the  Congress. 
The  Dire<tf)r  of  the  Bureau  of  the  Budget  has  advised  that  this  rei)ort  is  not  in 
conflict  witli  the  financial  program  of  the  President. 
Very  truly  yoiirs. 

Hi'BERT  Work. 

Ml-.  Meiutt.  The  conservancy  hill  was  discussed  extensively  on  the 
flfX)!-  of  hoth  the  House  and  Senate.  The  discus.sion  in  the  Senate 
coverinir  a  period  of  two  days,  may  he  found  in  tlie  Confjressional 
Records  of  February  2I»  and  Alarch  1,  ID'iS.  After  this  extensive  di.s- 
cussion  on  the  floor  of  the  Senate  the  final  vote  on  the  hill  was  51)  in 
favor  of  the  hill  and  Ki  a<rainst  it.  The  conservanc}'  act  as  finally 
passed  by  the  Confrress  reads  as  follows. 

(The  matter  referred  to  is  here  printed  in  lull,  as  follows:) 
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[rUBI.IC   -No.    IGO — 7(>TH    «'0Nr,BKS8l 

IS.  T<Mil 

AX  ACT  AutliorizinK  the  Socrctary  of  the  Interior  to  cxi-cuto  an  agrt-eiucnt  with  th** 
Mitldh.'  Kill  <;rnn<lt'  Conservancy  Dlstrirt  provicliuK  ff>r  conworvatJon,  irrlKation.  flrainage, 
ainl  flood  control  for  the  Pueblo  Inflliin  lands  In  the  Klo  fJrande  Valley,  New  Mexico, 
and  for  other  purposes 

Be  it  enacted  by  the  Senate  and  lionise  uf  ReprenentntireH  of  the  Lnited  SiatfH 
of  Anu'iira  in  Congrvna  aioieinbird,  Tluit  the  Sinretiiry  of  ilu-  Int«'ri(ir  is  hereby 
authorized  to  enter  into  an  agreement  witli  the  Middh*  Rio  (Iraiidi'  Conservancy 
District,  a  political  subdivision  of  the  State  of  New  Mexico,  proviilin;:  for  cou- 
servatiou,  irrijiation,  drainage,  and  11(mm1  control  for  the  I'ueldo  Indian  landis 
situated  within  the  exterior  Ixjiindaries  of  the  said  Middle  Uio  Grande  Cou- 
servancy  Distri<'t.  as  provided  for  by  plans  prepared  for  this  purpose  in  pur- 
suance to  an  act  of  February  14.  ]!>27  (Forty-fourth  Statutes  at  Large,  page 
10!)S).  The  <-()nslruction  cost  of  sucli  conservation,  irrigation,  drainage,  and 
(lood-control  work  apportioned  to  tlu'  Indian  lands  shall  not  exceed  ."<l.r»".i3.311, 
and  said  sum,  or  >o  much  thereof  as  may  be  rc<iuircd  to  pay  the  Indians'  share 
of  the  cost  of  the  work  herein  provided  for.  shall  Ik-  iMiyabie  in  not  h'ss  than 
five  installments,  without  interest,  which  installments  shall  be  paid  annually 
as  work  progresses:  l'r(nided.  That  should  at  any  tina*  it  appear  to  the  said 
Secretary  that  construction  work  is  not  being  carried  out  in  accordance  with 
j)lans  approved  by  him.  he  shall  withhold  payment  of  any  sums  that  may  under 
the  agreement  be  due  the  conservancy  district  until  such  work  shall  have  l)een 
done  in  a<'cordaiice  with  the  said  plans:  Proriilcd  further.  That  in  <letcriiiiiunR 
the  share  of  the  cost  of  the  works  to  be  apportioiu'd  to  the  Indian  lands  there 
shall  b(>  taken  into  consideration  only  the  Indian  acreage  InMiefited.  which  shall 
be  detinitely  determined  by  said  Secretary,  and  >w\\  acreage  shall  include  only 
lands  feasible  susceptible  of  ecoiiondc  irrigation  and  (Ultivation  and  materially 
benefited  by  this  Wftrk.  and  in  no  event  shall  the  average  per  acre  cost  for  the 
area  of  Indian  lands  !)eneti(ed  exceed  J<G7.r)() :  Provided  further.  That  all  present 
water  rights  now  appurtenant  to  (he  ajiproximately  eight  ihousaiiil  three  hun- 
dred and  forty-six  acres  of  irrigated  I'neblo  lands  owned  individually  or  a.s 
pui>blo>^  uixler  the  j)roposed  i)lans  <if  the  district,  and  all  water  for  the  domestic 
pnr]i(ises  of  tiie  Indians  and  for  (heir  slock  shall  be  prior  and  paramount  to 
any  rights  of  the  distiict  or  of  any  proixrty  lioldtT  (herein,  which  priori! j'  so 
defined  shall  be  recognized  ami  protected  in  (he  agre«'ment  belween  llu'  Secre- 
(ary  of  (he  In(erior  and  (he  said  Middle  Uio  Grande  Ctaiservaiay  District,  and 
the  water  riglds  for  the  newly  reclainn d  lands  shall  be  recognized  as  equal  to 
thoye  of  like  district  lands  and  be  protected  from  discrimination  in  the  division 
and  use  of  water,  ami  such  waler  rights,  (dd  as  well  as  new.  .shall  not  be 
std»ject  to  loss  by  noiuise  or  abandonment  (hereof  so  long  as  title  to  said  lands 
shall  remain  in  (he  Indians  individually  or  as  i)ueb|os  or  in  (he  rni(ed  States, 
and  such  irrlga(ed  area  of  approximately  S.:i4(i  acres  shall  not  be  sid>ject.  by 
the  district  or  ntlierwise.  to  any  pro  ra(a  share  of  (he  cos(  of  fiKure  ojK^ration 
and  mainli nance  or  bett«'rmeii(  work  jwrfornu'd  by  (he  dislricl.  The  share  of 
(he  cost  i)aiil  (he  dis(ric(  on  behalf  of  (be  Indian  lands  under  (he  agreement 
herein  atidiorizcd.  including  any  smu  paid  to  (he  district  from  the  fumU  author- 
ized lo  be  ai)propriated  by  (he  ac(  of  February  14.  15>li7  (For(y  fourth  Statutes 
at  Large,  pagu  lOOHi.  shall  be  reimbursed  to  (he  FnKed  S(a(es  luider  such  rule'^ 
and  regulalions  as  may  be  prescribed  by  the  Secrelary  of  (he  In(erior:  Pro- 
ridrd.  That  such  reimbursement  shall  be  made  only  from  (he  proceeds  of  leases 
of  (he  iM'wIy  reclaime<l  pueblo  lands,  whelher  leased  liy  Indians  or  others. 
Indians,  however,  (o  be  given  the  preference  in  the  making  of  such  leases,  and 
the  i)roceeds  of  such  leases  (o  be  ai)plied.  llr-t.  to  (he  reimburseineid  of  the 
cost  of  tlie  works  appnrtiontMl  (o  said  iiriga(»'d  area  of  approximately  S..'{4(I 
acres:  Pmriileil  furttur.  That  as  to  not  (o  exc<'<Ml  4. (KM)  acres  of  such  newly 
reclaitned  la  mis  if  cuKivated  by  Italians  no  rtMitals  shall  be  charged  (he  In<lians  ; 
Proridrd  furthir.  That  (here  is  hereby  crea((>d  against  (he  n(»wly  r«^-l;iimed 
lands  a  flrs(  lien  for  (he  amount  of  (he  cost  of  the  works  apixirtfoned  lo  such 
newly  reclahne<l  laials.  which  lien  shall  not  be  enforced  during  the  iwrlod  tluil 
(he  (i(h>  to  such  lands  remains  in  (be  pueblo  or  iudividtnil  Indian  owiuM'sbip: 
Provided  further.  Thai  said  Secre(ary  of  llie  Interior,  through  (he  C'onunis- 
sloiier  of  Itidiaii  .\fPairs  or  his  dtdy  aulhorlzed  agent,  shall  be  recogidzed  by 
said  (lis(ric(  in  all  nuiKers  i>ertainlng  to  its  o|M>ra(ion  In  the  same  ra(io  ihat  the 
Iialian  Innd.*^  bear  to  the  total  area  of  lands  within  the  district,'  and  that  the 
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district  books  and  records  shall  be  available  at  all  times  for  insi^ection  by  said 
reprosentative. 
Approved,  March  13,  1928. 

Mr.  Mekitt.  Wliile  this  act  does  not  contain  all  of  the  provisions 
oriirinally  ui<red  by  representatives  of  the  Indian  Service  appearing 
before  the  committees  of  Con<rress,  it  is  believed  to  be  a  very  favor- 
able one  so  far  as  tlie  six  Indian  pueblos  are  concerned,  involving 
property  ri<ihts  of  3.044  Indians.  For  example,  the  Indian  Service 
officials  11  r<red  before  the  committees  of  Congress  that  the  land  now 
cultivated  by  Indians,  consisting  of  approximately  8,34G  acres,  should 
be  free  from  all  charge.s  of  any  kind  for  conservation,  irrigation, 
drainage,  and  llood-control  work  thereon,  but  we  were  not  able  to 
get  the  legishition  in  this  form  as  finally  passed  by  Congress.  How- 
ever, it  is  believed  that  the  compromise  measure  as  finally  pa.ssed  by 
Congress  and  approved  by  the  President  on  March  13.  1928,  is  very 
liberal  to  the  six  Indian  pueblas  involved. 

After  a  personal  visit  to  the  Middle  Rio  Grande  conservancy  dis- 
trict and  going  carefully  over  the  land  in  question,  I  can  testify  that 
there  was  a  great  need  of  legislation  to  bring  about  the  conservation, 
iriigation,  drainage,  and  flood  control,  involving  a  gross  area  of 
approximately  lilo.OOO  acres,  of  which  123,000  acres  net  will  be  bene- 
fited. The  gross  area  of  Indian  land  involved  is  more  than  26,000 
acres  and  after  deducting  the  noniriigable  areas,  it  is  estimated  that 
23.452  acres  of  Indian  land  may  be  brought  under  irrigation.  Any- 
one experienced  in  congressional  legislative  matters  must  realize  that 
where  thei'e  is  a.  strong  contest  such  as  was  the  case  in  regard  to  the 
conservancy  legislation  in  cjuestion,  necessarily  there  must  be  certain 
compromises  on  the  terms  of  the  bill  in  order  to  procure  the  enact- 
ment of  the  desired  legislation.  The  big  majority  by  which  this 
legislation  passed  Congress  was  a  strong  indication  that  its  terms 
were  reasonably  satisfactory. 

I  have  had  nearly  a  quarter  of  a  century  of  experience  in  the  Indian 
Service,  and  I  waiit  to  say  fiankly.  and  emphasize  that  fact,  that  I 
have  never  known  of  any  congressional  legislation  affecting  any 
Indian  irrigation  project  tliat  was  more  favorable  to  the  Indians  than 
this  conservancy  act.  and  an  analysis  of  that  act  will  show  the  follow- 
ing benefits  to  the  Pueblo  Indians  involved : 

First.  The  conservancy  act  permits  an  agreement  to  be  entered  into 
between  the  Secretary  of  the  Interior  and  the  officials  of  the  con- 
servancy district  and  there  has  been  placed  in  that  agreement  very 
many  provisions  that  will  protect  the  interests  of  the  Pueblo  Indians. 

In  fact,  this  agreement  is  so  beneficial  to  the  Indians  that  the 
conservancy  officials  conq^lain  that  it  was  rather  a  one-sided  agree- 
ment all  in  favor  of  the  Indians.  In  case  of  a  controversy  on  ques- 
tions involving  Indian  matters,  the  decision  of  the  Secretary  or  the 
Interior  is  final. 

Second.  Only  lands  susceptible  of  economic  irrigation  and  culti- 
vation within  the  Indian  pueblos  can  be  included  in  the  project  and 
the  Secretary  of  the  Interior  is  to  determine  what  land  is  to  be  so 
included  ancf  what  land  shall  be  considered  as  susceptible  of  economic 
irrigation  and  cultivation.  Tliorefore.  the  conservancy  district  of- 
ficials can  not  include  anv  lands  within  the  project  that  are  not 
actually  subject  to  economic-  irrigation  and  cultivation. 
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Senator  Pine.  Does  not  the  contract  set  out  the  acreage  that  is  to 
be  incluiled  in  the  contract? 

Mr.  Meritt.  No.  sir.  Those  are  simply  approximate  tipures.  and 
the  acreage  included  in  the  project  can  l)e  reduced  to  as  low  as 
15,000  acres  or  less  by  the  Secretary  of  the  Interior.  Only  lands  that 
are  susceptible  of  economic  irrigation  and  cultivation  can  be  included 
in  the  project.    I  should  like  to  emphasize  that  point. 

Third.  The  cost  of  the  improvements,  including  conservation,  irri- 
gation, drainage,  and  flood-control  work,  shall  not  exceed  an  average 
of  $67.50  per  acre  over  the  entire  23,452  acres  of  Indian  land.  Any- 
one familiar  with  irrigation  matters  will  agree  that  $07.50  per  acre 
is  not  an  excessive  cost  for  irrigation.  The  average  cost  for  irri- 
gation at  this  time  is  approximately  $100  per  acre.  The  15.000 
acres  of  new  land  within  the  Indian  pueblos  not  now  irrigated  are 
worth  not  to  exceed  $10  per  acre.  The  average  value  of  the  8.JH6 
acres  of  land  now  cultivated  by  Indians  will  not  average  a  value  of 
$75  per  acre.  When  the  23,452  acres  of  Indian  land  within  the  six 
Indian  pueblos  are  properly  <lrained,  irrigated,  and  protected  from 
flood  their  average  value  will  be  not  less  than  $150  per  acre,  showing 
a  net  increase  in  value  to  the  Pueblo  Indians  of  approximately 
$2,750,000.  Therefore,  the  Indians  will  receive  a  net  increased  prop- 
erty value  of  approximately  $2,750,000  by  reason  of  the  construction 
work  authorized  under  the  conservancy  act. 

Fourth.  Another  benefit  the  Indians  will  receive  is  the  provision 
in  the  act  that  the  entire  amount  of  8,346  acres  shall  have  a  guaran- 
teed water  right.  This  is  a  great  protection  to  the  Pueblo  Indians. 
Prior  to  the  enactment  of  the  conservancy  act  the  Pueblo  Indians  had 
no  guaranteed  water  right  for  the  land  in  question.  There  is  no 
treaty  provision  with  the  Pueblo  Indians  that  grants  them  any  pro- 
tection in  their  water  rights. 

I  want  to  emphasize  that  this  is  indeed  a  great  protection  to  the 
Pueblo  Indians. 

Fifth.  The  water  rights  of  the  15,000  acres  are  recognized  by  the 
con-^ervancy  act  and  they  are  protected  by  its  provisions.  The  water 
rights  of  the  Indian  lands,  including  the  whole  area  of  8,346  acres, 
as  well  as  the  15,000  acres  of  newly  reclaimed  land,  shall  not  be 
subject  to  loss  because  of  nonuse  or  abandonment  as  long  as  title  to 
the  land  shall  remain  in  the  Indian  pubelos  or  indiviilual  Indians. 
This  is  another  very  great  benefit  to  these  Pueblo  Indians.  It  is  a 
well-known  fact  that  the  Indians  do  not  make  good  u.se  of  their 
water,  and  under  certain  State  laws  they  are  subject  to  forfeiture 
because  of  nonuse,  but  under  the  provisions  of  the  conservancy  act  the 
Pueblo  Indians  are  protected  in  their  water  rights  even  though  they 
do  not  make  proper  and  full  use  of  the  water. 

Sixth.  Under  the  terms  of  the  conservancy  act  the  8,346  acres 
shall  not  be  subject  by  the  di.strict  to  any  pro  rata  share  of  any 
future  operation,  maintenance,  or  betterment  work  performed  by  the 
disliict.  This  is  another  very  great  benefit  to  those  Indians,  and  in 
all  future  years  they  will  not  be  called  upon  to  pay  any  op<M"ation 
and  maintenance  cost  for  the  irrigation  of  lands  within  the  Indian 
[)ueblos  now  protected,  which  amounts  to  S,3  K)  acres,  'i'liis  pro- 
vision is  worth  at  least  $8,346  per  year  to  the  Pueblo  Indians  for 
all  the  future  years  to  come,  so  long  as  they  may  occupy  and  own  the 
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land.  Under  the  terms  of  the  conservancy  act  the  Indians  may  also 
cultivate  an  additional  4,000  acres  of  newly  reclaimed  land,  but  no 
rental  shall  be  charged  the  Indians. 

Seventh.  Reimbursement  shall  be  made  out  of  the  rentals  on  the 
newly  reclaimed  lands.  In  other  words,  the  Indians  occupyinf;  the 
8,346  acres  Avill  not  be  called  u])()n  to  pay  out  of  the  proceeds  from 
their  cultivated  lands  any  of  the  reimbursable  charges  for  the  im- 
provements. 

Eighth.  There  will  be  no  lien  upon  the  8,346  acres  for  imi)r()ve- 
ments  or  betterments.  This  is  another  protection  the  Pueblo  In- 
dians will  get  that  they  do  not  ordinarily  get  in  legislation  passed  by 
Congress. 

Ninth.  Liens  on  the  newly  reclaimed  Indian  lands  shall  not  be 
enforced  during  the  ])eriod  that  thi'  title  sliall  I'cmain  in  the  puel)los 
or  in  individual  Indian  ownershij).  This  is  another  protection  to  the 
Pueblo  Indians,  because  in  all  ordinary  legislation  that  provision 
does  not  obtain.  Ordinarily  the  lien  is  enforceable  against  the  In- 
dian lands,  even  while  it  is  owned  by  the  Indians.  It  is  our  practice, 
however,  not  to  enforce  such  liens  as  long  as  the  Indian  lives,  but 
to  take  it  out  of  the  proceeds  from  the  sale  of  land  after  the  Indian 
dies  and  before  the  distribution  of  the  proceeds  of  his  estate  to  his 
Indian  heirs. 

Tenth.  Under  the  conservancy  legislation  the  department  will  be 
recognized  in  all  matters  pertaining  to  the  operation  of  the  district 
in  the  ratio  that  the  Indian  lands  bear  to  the  total  amount  in  the 
district.  We  will  have  a  voice  in  the  management  of  tlu'  conser\  ancy 
district  and  we  can  at  any  time  have  absolute  control  of  conditions 
within  the  pueblos  involved  in  the  district. 

Eleventh.  The  Indian  lands  are  not  taxable  so  long  as  held  by 
Indians.  Under  the  terms  of  the  conservancy  act  they  will  not  be 
required  to  pay  any  taxes  as  long  as  they  own  tiie  lands,  and  they  are 
in  Indian  ownership,  either  individual  or  tribal.  This  is  a  big  ad- 
vantage to  the  Pueblo  Indians  as  compared  with  the  non-Indian 
farmers  who  will  cultivate  the  land  in  this  district  outside  of  the  six 
])ueblos  involved. 

I  might  add  that  the  non-Indian  farmers  will  be  required  to  pay 
interest  over  a  long  period  of  years,  and  ultimately  those  non-Indian 
farmers  when  you  hgure  the  interest  Avill  paj'  approximately  twice 
Vv-hat  it  will  cost  to  irrigate  and  do  the  necessary  work  on  tiie  Indian 
lands. 

Senator  Pine.  That  is  because  the  Government  advances  the 
Indians'  part,  is  it  not? 

Mr.  Meritt.  Yes,  sir. 

Twelfth.  Indians  are  not  required  to  pay  any  interest  on  money 
advanced  by  the  Government.  Under  the  terms  of  the  conservancj' 
act  they  will  not  be  required  to  pay  any  interest  for  thedoan  of  the 
money  advanced  by  the  Government  for  the  construction  of  their 
share  of  the  project,  even  if  it  is  not  returned  to  the  Government  for 
100  years. 

Thirteenth.  The  Indians  will  get  a  very  great  benefit  by  reason 
of  flood  protection  under  the  terms  of  the  conservancy  act.  Part 
of  the  land  in  question  is  subject  to  flood,  and  Indian  jiroperty  there 
has  been  destroyed  because  of  floods,  but  under  the  terms  of  this  act 
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the  Indians  will  not  only  <;et  the  l>enefit  of  conservation,  irrijration, 

anil  (li!iina«ro  l)Ut  they  will  also  have  flood  protection. 

Fourteenth.  While  under  the  ronservancy  act  the  cost  of  the  work 
under  said  act.  so  far  as  Indian  lands  are  concerned,  will  not  exceed 
$1,593,311  for  the  conservation,  irrigation,  drainajre,  and  flood- 
control  work  on  the  ^3.0(i()  acres  of  Indian  land,  the  net  increased 
value  of  this  Indian  land  will  he  apjiroximately  ^i^JaO.tXM).  and  in 
addition  to  not  hcinir  rc(juired  to  make  any  rcinil)»irseinents.  indud- 
in«;  operation  antl  maintenance  of  S.34(')  acres,  they  may  cultivate 
4.000  acres  additional  of  the  newly  reclaimed  lands  without  payin«; 
rentals  there<m. 

Fifteenth.  As  a  matter  of  fact,  and  the  way  it  will  work  out  in 
nctual  practice,  the  Pueblo  Indians  will  not  pay  any  of  the  construc- 
tion charges  for  the  cost  of  the  conservation,  irrijiation,  drainage, 
and  flood-control  work  on  their  •23,45-i  acres  of  lands,  but  will  get  a 
perfected  irrigation  system,  including  irrigation,  drainage,  and  flood 
control  on  this  '23.4r)2  acres,  most  of  which  is  now  of  little  value,  but 
A\  hich  will  increase  in  value  by  reason  of  the  construction  work  to 
iHi  done  under  the  legislation  in  (juestion  by  approximately  $"2,750,0(.)0. 
The  non-Indian  lessees  who  will  cultivate  the  la.OOO  acres  of  newly 
reclaimed  land  will  in  fact  and  actually,  as  it  will  work  out  in  prac- 
tice, reimburse  the  (xovernment  for  the  entire  construction  charge 
advanced  bv  the  (lovernment.  amounting  to  approximatelv 
•$1, 500,000. 

If  there  is  any  reimbursable  irrigation  legislation  that  has  ever 
l.'een  passed  by  Congress  that  is  more  lil)eral  than  tlie  provisions 
of  this  conservancy  act  I  have  nevei-  heard  of  it.  1  will  challenge 
anyone  to  point  out  any  reimbursable  Indian  irrigation  legislation 
that  is  more  liberal  in  fact  and  will  work  out  more  liberally  in  actual 
practice  than  is  the  Middle  Rio  (hande  conservancy  legislation  for 
the  six  Indian  puelilos  in  question.  The  legislation  is  most  generous 
indeed  to  the  Indians  occupying  the  six  pueblos  involvc^l. 

During  my  nearly  25  years'  connection  with  the  Interior  Depart- 
ment I  have  ne\er  kncjwn  an  agieement  to  receive  more  careful  at- 
tention than  was  bestowed  upon  this  agreement  by  representatives 
of  the  Indian  Bureau  and  the  Interior  Department.  It  has  been 
the  subject  of  innumerable  conferences  not  only  with  the  oflicials  of 
the  conservancy  district  but  with  officials  of  the  Indian  Bureau  and 
the  Interior  Department.  The  agreement  has  been  written  and  re- 
written, has  been  gone  over  line  by  line,  has  been  studied  carefidly 
in  the  light  of  the  conservancy  act  passed  by  C'ongiess  and  the  hear- 
ings before  the  couunittees  of  Congress,  as  well  as  an  enormous 
amount  of  data  lile<|  in  connection  with  this  matter.  The  out>^tand- 
ing  protective  fealuics  of  this  agreenu-nt  in  behalf  of  the  Indians 
of  the  six  pueblos  involved  nniy  be  sunnnari/ed  as  follows: 

Section  9,  page  5:  Disti'ict  agrees  to  construct  conservation,  iiri- 
gation,  drainage,  and  flood-c<»nlrol  works  that  will  provide  adi'tpiate 
modein  >tructures  and  works  for  the  material  benelit  to  the  Pueblo 
Indian  lands. 

Section  10.  j)ages  5  and  (i:  Piov  i(le>  for  minoi-  modilication  and 
alteratir)ns  in  j)lans  for  cai'iying  out  work,  without  le^si-ning  the 
elliciencN'  of  the  work  or  increavinir  co>t   to  the  Indian   lands.     'I'he 
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Secretary  of  the  lutei-ior'.s  decision  shall  be  liiial.  in  any  material 
modifications  or  alterations  in  the  plans  that  may  be  proposed  by 
the  district,  anil  in  cases  of  disputes  over  minor  modifications  ni- 
alterations  j)roposed  by  tlie  district  his  dei-ision  shall  also  be  final. 

Section  11.  i)a<res  ('»  and  T:  The  district  is  bound  to  |)erfoiin  the 
foUowiufj  work  for  tiie  Indian  land:  Imj)oundin<i  icsei'voii-  or  leser- 
voirs,  diversion  dams.  draina<re  system,  levees  and  dikes,  iii-i<;jition 
canals  and  structures,  connect in<r  canals  and  laterals.  livei-  protec- 
tion work,  stream  channel  re<xulatin^  by  chan<ring.  wideninjr  or 
dee])enin^  same,  and  Hood-control  work  that  will  result  in  material, 
permanent,  and  beneficial  improvements  to  the  Indian  lands,  and 
actually  divert  and  carry  the  watei-  to  such  lands,  and  especially  so 
the  new  system  will  cari'v  and  deliver  to  all  areas  of  Indian  lands 
now  irri«rated  an  adeijuate  water  supply  witiiout  additional  cost  to 
the  Indian. 

Section  11,  pa«j:e  7:  Dui'ina"  con.sti-iiction  woi-k  (he  supply  of  watei- 
for  irritjation.  stock,  and  domestic  use  oi-  otherwise  now  enjoyed  by 
the  Indians  shall  not  be  inteifered  with  to  their  material  detriment. 

Section  12.  paofe  7:  The  district  shall  show  n(»  partiality  in  per- 
formin«r  the  work  to  the  district  lands  otlier  than  Indian,  and  the 
district  is  oblijiatcd  under  penalty  of  $100  a  day  to  correct  any  fail- 
ure in  this  resjH'ct  within  4.'">  days  from  date  of  Tiotification  i)y  the 
Secretary  of  the  Interior  of  any  such  failure. 

Sei'tion  18.  pa<>e  8:  In  case  of  emerp:ency  the  disti'ict  agrees  to 
advance  its  proaram  foi'  the  benefit  of  the  Pueblos  to  save  crops 
or  property  if  funds  are  available  therefor. 

Section  14.  pa<res  8.  9.  10.  and  11:  This  section  provides  for  pay- 
ment of  the  share  of  the  Indians'  cost  of  the  work  after  proper  deduc- 
tions have  been  made,  antl  restricts  the  average  co.st  of  the  area  of 
Indian  land  benefited  to  not  to  exceed  $67.50.  and  i)i-ovides  that 
such  cost  shall  not  be  in  excess  of  the  cost  for  like  work  done  for 
the  benefit  of  the  district  lands,  and  al.so  provides  that  in  the  event 
of  any  contributions,  donations,  oi-  sums  however  denominated  other 
than  amounts  deri\ed  from  taxation  by  the  district  that  may  be 
received  by  the  district,  the  Indian  lands  shall  participate  projioi-- 
tionately  in  same.  Should  any  such  contributions,  donations,  or  sums 
be  received  after  the  work  has  been  completed  and  final  payment 
made  by  the  United  States,  the  district  will  withhold  such  amount 
to  be  apportioned  to  the  Indian  lands  for  and  on  account  of  the 
Indian  land,  and  any  such  sums  may  be  used  as  set-off  ajrainst  any 
sum  that  may  become  due  the  district  on  account  of  annual  opeiation 
and  maintenance  or  betterment  charires  that  may  legally  be  assessefl 
aofainst  the  Indian  lands. 

Section  15.  pa<re  11:  Payment  to  the  district  to  be  made  in  not 
fewer  than  five  years  from  actual  date  of  be*rinnin<r  of  construction 
work,  and  final  adjustment  owinjr  to  less  acreaire  of  the  estimated 
Indian  lands  or  due  to  less  cost  of  the  work  to  be  made  before  final 
payment. 

Section  It).  pa<re  12:  District  jiives  preference  to  employment  on 
the  work  to  the  Pueblo  Indians. 

Section  17.  pa^jes  12  and  18:  The  Secretary  will  withhold  payments 
from  the  district  should  it  appeal-  to  him  that  construction  work  is 
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iioi  beini:  canictl  on  :i>  n'(|iiiit'(l  by  the  |>laii>  in  this  iif/rcrnifiit.  or 
that  the  work  will  not  provide  a«le(|uate  facilities  for  the  Indian  land 
as  contemplated  by  the  a«rreenient  and  the  uet  of  Marcii  Ki,  lU'JS, 
until  siu'h  work  shall  have  been  tlone  in  aeeordance  with  the  reqnire- 
nients.  The  Secretary  of  the  Interior  shall  determine  the  exact 
acreage  of  Pueblo  Indian  lands  that  will  be  nuiterially  benefited  by 
the  work  and  for  which  payment  shall  be  made  to  the  ili>tiict.  iind 
his  decision  shall  be  limil. 

Section  18,  l)a«^e  l*k  Ihe  Secretaiy  in  determining  the  share  of  the 
cost  of  the  work  to  be  apportioned  to  the  Indian  lands  will  lake  into 
consideration  only  Indian  acreajre  feasibly  susceptible  of  economic  ir- 
rifjation  and  cultivation  that  will  be  materially  benefited  by  the 
works  constructed  by  the  district,  and  he  shall  determine  definitely 
.such  acreaire  which  shall  be  exclusive  of  roads,  rights  of  way.  and 
all  iH^ncultivable  areas. 

Section  10,  pages  VA  and  14:  The  Secretary  is  to  designate  an 
engineer  to  be  on  the  ground  during  tiie  construction  work  who  shall 
inspect  all  work  and  progress  atf'ecting  Indian  lands,  and  wiio  shall 
have  access  to  all  district  plans,  estimates,  etc..  and  who  will  notify 
the  district  in  the  event  it  is  not  carrying  out  requirements,  and  if 
the  district  disagrees  with  the  engineer  it  mav  appeal  to  the  Secretarv 
of  the  Interior  whose  decision  on  the  disi)uted  nuitter  shall  be  final. 

Section  'JO.  j)age  14:  The  district  recognizes  that  the  Pueblo  irri- 
galde  lands  haxc  prior  and  paramount  water  I'ights  to  the  district  or 
anv  pro[)erty  holder  under  the  district,  and  that  sut'h  rights  are  not 
subject  to  district  laws.  The  district  recognizes  and  grants  proper 
share  of  water  sufficient  to  adequately  and  properly  irriL^ite  the 
newly  reclaimed  Pueblo  Indian  lands  as  for  like  district  lands.  The 
district  shall  not  discriminate  in  the  diversion  and  use  of  water  for 
the  newly  reclaimed  Pueblo  Indian  lands.  The  newly  reclaimed 
Puebhi  Indian  lands  as  well  as  the  now  irrigated  Indian  lands  are 
recognized  by  th(>  district  as  not  being  subject  to  loss  by  reason  of 
nonuse  or  abandonment  as  long  as  title  to  the  land  remained  in  the 
Indians  or  the  United  States. 

Section  21,  page  lo:  The  cultivated  Pueblo  Imlian  lands  are  not 
subject  to  future  costs  of  the  district  for  operation,  maintenance,  or 
betterment  work  performed  by  the  district.  The  newly  reclaimed 
Puei)lo  Iiulian  lands  shall  bear  (udy  their  jiroportionate  share  of 
such  cost  which  shall  not  be  in  exce.ss  of  jier  acre  cost  for  similar 
work  done  for  other  district  laiuls. 

Section  22,  pages  1.")  and  10:  Propel-  adjustments  will  be  made  by 
reason  of  increased  oi-  decreasetl  ai-reage  of  Itulian  Pueblo  huuls 
caused  by  changes  in  titles  being  effected  by  decisions  of  the  Pueblo 
Lands  Board. 

Section  23,  page  Hi:  District  reipiireil  to  tile  application  foi-  neces- 
sary rights  of  way  needed  across  the  Pu(4)lo  lauds  in  connection  with 
this  woi'k.  and  i)ay  all  damages  caus(»d  then-by.  Water  rights  on  all 
such  lands  taken  within  such  rights  of  way  acioss  n(»w  ii-rigated 
Pueblo  land  will  be  transfeiicd  and  attach  to  like  acreage  of  lU'wly 
reclaimed  Pu(4)lo  land,  and  such  ai'eas  shall  ha\t'  the  same  beiielit  as 
though  they  wei'e  now  irrigated  lands. 

Section  24.  paL'es  1(1  and  17:  The  district  is  ie(|uireil  to  recognize 
the  duly  atif liori/e(|   agent   of  the  Secii'faiy  (d"  the   Interior  on  the 
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/riound  in  all  luatters  pertuinin<2;  to  its  operation  in  the  same  ratio 
that  the  Indian  lands  bear  to  the  total  area  of  land  within  the  dis- 
trict, and  the  district  will  notify  in  advance  snch  rejircsentative  of  all 
le^iular  and  s[)ecial  nieetin;2>. 

Section  25,  pajre  17:  Payments   under   the   a«rreement  are   condi 
[ioned  upon  availability  of  funds  tlierefor,  and   the   Tnited   State: 


ates 


is  held  harndess  from  any  dama«>es  that  may  be  sutlei-ed  by  the 
<Ustrict  by  reason  of  its  inability  to  pay  the  district  for  ils  shai-e  of 
the  cost  of  the  work. 

Secti(m  *2G,  page  IT:  Permits  upon  mutual  consent  the  entering  into 
future  agreements,  and  provides  if  work  not  begun  by  district  within 
three  years  of  date  of  conti-act  Secretary  may  tei-minate  same  upon 
six  months'  written  notice  to  the  district. 

Section  27.  page  17:  Si^ecilicallv  make;-  all  provisions  applicable 
of  act  of  March  V^.  1028  (-l.>  Stat.  L.  812-^18)  as  part  of  the  contract. 

Mr.  Chaiiman,  the  junior  Senator  from  New  Mexico  in  his  state- 
ment yesterday  said  tliat  the  l*iieblo  Indians  were  very  generously 
treateci  by  the  Government.  I  want  to  emphasize  that  statement.  1 
have  frequently  visited  the  Pueblo  country,  and  I  know  intimately 
the  ctmditions  existing  among  the  Pueblos.  We  expended  last  year 
over  $700,000  for  tlie  Pueblo  Indians.  There  are  approximately 
8,000  of  these  Indians.  I  l)elieve  that  there  are  no  other  people  in 
tlie  United  States  who  receive  more  attention  from  tlie  Federal  (iov- 
ernment  than  do  the  Pueblo  Indians. 

For  example,  we  have  in  the  Pueblo  country  20  day  schools.  We 
have  a  splendid  boarding  school  at  Santa  Fe.  We  have  a  splendid 
school  at  Albuquer(|ue.  We  have  a  new  hospital  at  Taos.  We  have 
just  completed  a  splendid  new  hospital  at  Santa  Fe  with  a  60-bed 
rapacity.  We  have  one  of  the  Hnest  hospitals  in  the  Indian  Service 
at  the  Albutiuerque  school,  with  a  bed  capacity  of  80. 

Senator  Pink.  IIoav  many  ])ersons  are  in  the  ho.spital,  Mr.  Meritt? 
Are  the  Indians  utilizing  it? 

Mr.  Meritt.  Yes.  sir:  they  are  utilizing  it.  I  was  in  that  hospital 
within  the  last  three  months,  and  the  Indians  weve  utilizing  it — 
both  the  school  children  and  the  adult  members  of  the  Pueblos. 

We  have  a  sanatorium  in  the  Pueblo  country  where  tubercular 
Indians  may  iro.  AVe  keep  farmers,  doctors,  and  dentists  doing  work 
for  the  Pueblo  Indians.  Only  vesteixlay  I  directed  that  a  dentist 
diould  visit  every  jiueblo  and  every  PueI)lo  Indian  school,  so  that  the 
Indians  may  have  pro])er  dental  treatment. 

In  order  that  you  may  know  just  what  we  arc  doing  for  the  Pueblo 
Indians  and  what  we  did  last  year,  I  am  going  to  take  time,  with 
your  permission,  to  read  just  a  short  statement  setting  out  some  of 
the  things  that  we  did  for  the  Pueblo  Indians  last  year. 

Mr.  (iL.wis.  Mr.  Meritt.  is  not  that  getting  away  from  the  subject 
matter  this  morning  of  tlie  conservancy  contract?  I  know  the  com- 
mittee will  want  to  take  up  all  those  things,  but  the  (jue.stion  is 
whethei-  at  (his  time  we  want  to  g(»  into  the  various  matters  relative 
to  administration. 

Mr.  Mkkitt.  I  will  not  take  the  time  to  lead  it  if  I  may  just  insert 
this.  Mr.  Chairman. 
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The  C'fiaik.man.   I  tliink  llmt  will  Ije  jii>t  as  well. 

Mr.  Mkkitt.  It  is  just  a  short  statement. 

(The  statement  referred  to  is  here  printed  in  full,  as  follows:) 

aUwv  our  liist  mcetin;:  a  yoar  iiyo,  .muI  lar;:«-ly  as  a  dinvt  result  of  the 
rouiicil  held  at  that  time,  many  imprnvemeiits  have  h»H'H  made  in  the  Pueblo 
country  and  consideiiihle  pioyress  has  l>een  made  alony  eilnealional  liney. 
Many  improvtinents  are  nniiccalde  at  Ixith  rlie  Alliuquerciue  an«l  the  Santa  Fe 
hoarding  sthimls.  as  well  as  at  the  UM  I'uelilo  day  schools.  I  find  that  there 
are  2,:i'A7t  I'uehlo  Indian  i-hildren  of  ><  honl  ;ii,'o  with  li.l47  clilldren  in  -<-hooi 
(Inrins;;  the  lasi  rtseal  year,  a.s  follows: 

In  l'nel>lo  day  sehools l.OHO 

In  S.ii.ta   Fe   hiiardiiiLr  seh«H»l ., 'J.btJ 

In  Ail.uqneriiue   bourdiuK  school '.\V2 

In  mission    schools :VJ."> 

In  (itiier    schools MM 

The  (Jovernment  has  e.\iiendt'd  I'm-  ilu-  luiiclit  of  \\\v  Fuehlo  Indians  durini: 
I  he  lasl   fiscal  year  ?746.10:i.S2. 

Tlie  following  ari'  some  i»l"  the  imiirovements  that  have  lieen  ma<le  in  the 
I'ueblo  country  sine*-  the  holdinj:  of  the  last  I'luted  States  Put'blo  Ciiun<-il  a  year 
afio : 

The  I'icuiis  da\  schoni  jilant  has  liren  entirely  rcne'deled  an<l  two  additional 
rooms  built. 

A  thre.shiii;r  machine  has  been  purchasod  f(»r  the  Tai>s  Indians  and  was  usetl 
in  threshinti  this  year's  crop. 

The  entire  plant  at  Taos  has  bi'en  repaired,  and  sidewalks  constructed  wher- 
ever nc';*ssary. 

A  Hour  mill  lias  been  ]ainhased  for  the  Taus  Indians  ;ind  will  be  install"d 
at  an  tarly  date. 

Two  bridu'es  over  the  Kio  de  Taos  have  been  re<ently  completed.  An  em- 
jiloyee  ••  cotiajje  at  the  Taos  hospital  has  recently  been  completed.  The  hospital 
itself  !»as  been  completed  and  fiiridshed,  and  ;i  nurse  pmviilcd  for  the  hospital 
and  f(n-  community  work  in  the  Taos  Pueblo. 

The  San  Jmm  day  school  plant  lias  been  enlari:ed.  (»n«'  adititional  teacher 
has  been  iir<ivided.  and  the  enroMment   at   this  school   has  iieen  in<-reased   to  Si*. 

The  San   .luaii  communiry  batli  and   laundry   has   recently    been  linishi>d. 

\  h:iy  bailer  and  platform  scales  for  the  Tesiiipie  Indians  have  been  provid«tl 
and  were  used  in  bailing  this  years  crop  of  alfalfa. 

The  Santo  DoniiiiKo  dav  school  construction  has  recently  been  completed 
and  we  now  have  sulticient   room  to  accommodate  :ilii>  children  of  the  pueblo. 

The  community  bath  and  lainidiy  for  this  puebi.i  has  recently  ln-en  linished 
and  is  now  ready  for  use. 

The  Cochiti  day  school  jdant  has  recent l.\  bei-n  ovtrhaub'd  .ind  is  now  in 
excellent  condition. 

Kstimates  havt-  been  made  for  tin*  further  development  of  the  San  IMcfonso 
Indians  and  it  is  hoped  thai  apindpri.itions  will  be  obtained  for  this  work  at 
the  comim:  sessions  of  ('on;,'ress. 

The  boundary  lines  between  the  Lauuna  and  .Vcoma  grants  iir«'  beinii  fenced 
on  a  cooperative  basis,  as  result  of  joint  vonncil  meeting's  between  the  I.aKuna!<i 
and  Ac<mKis. 

We  have  tompleted  the  Chicalc  day  sehool  plant  on  the  Isleia  I'ueblo.  to- 
i:ellier  with  (he  addition  of  a  teachers"  (pmrieis,  which  :ils.>  includes  quarters 
for  the  nurse  :iiid  dispensary. 

A   tr.-ictor  has  been   pui<-hased   to  break   np  lands  in   the   Isleia    Pueblo. 

Arranucmeiils  are  bein^'  made  for  the  purchase  of  additiiuial  bulls  on  Hit 
reimb.irsable  |)lan  for  the  Santa  .\iia   Indians. 

Ivi^'lit  buiidrcil  siiei-p  lia\('  bet-ii  |iiircbascd  for  llic  S;in  I-'cMim-  liidi;iiis  under 
the  reimbursable  plan. 

Th»'  new  bridge  <ivei  the  .leiney.  Uiver  near  the  /la  Pueblo  \u\^  \uv\i  i-om- 
|ilete<l  and  Is  now  in  use.  We  w«>re  successful  in  prot-urin^  an  ap|iroprlation 
of  $7,r.(K)  f<u-  this  bridge  at  the  hi.st  .session  of  Connress. 

Work  (Ui  the  construction  of  the  new  schoolhouse  wilbin  the  Zia  Pueblo 
has  been   started    and    will    be  compleled   about    the    Nt    of    I  »e(  endter. 
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Sevi'i-al  bulls  have  been  imrcliast'd  fttr  the  Jfiucz  Indians.  The  new  Cfovein- 
meiit  (lay  school  at  Jeiuoz  has  been  complett'd  and  was  opened  on  September  9 
with  about  35  pupils  enrolled. 

The  Laguna  tuberculosis  sanatorium  has  been  improved  during  the  past  year 
and  the  facilities  of  this  institution  have  l)een  better  utilized  than  ever  before. 
Indians  with  tuberculosis  are  showini;  appreciation  of  the  benefits  that  can  be- 
obtained  at  th  '  Lacuna  Sanatorium. 

On  the  Zuni  Reservation  we  have  completed  a  well  that  supplies  water  for  the 
day  scL'OoI  and  the  Indians;  a  bath  house  and  laundry  has  Itcen  c(inii)leted.  and 
is  bein;;'  generously  patronized  by  the  Indians;  improvements  have  been  made 
to  the  hospital;  a  new  school  buildiiiLr  has  been  constructed  at  the  Zuni  Sana- 
torium; a  new  bridire  has  been  authorized  to  be  constructed  and  an  appropria- 
uon  has  been  obtained  for  a  road  running  tlirough  this  i)ueblo.  together  with 
many  other  improvements  that  have  been  authorized  during  the  past  year. 

A  lOO-bcd  In  spilal  has  been  constructed  at  the  Albuiiueniue  Indian  School 
at  a  cost  of  $(ir).(M)0:  additional  lauds  are  being  purchased  for  this  .school 
and  many  other  improvements  have  been  made;  duiing  the  last  fiscal  year. 

A  buys'  new  dormitory  with  a  capacity  of  approximately  'J()(»  has  been  con- 
structed at  the  Santa  Fe  Scliool  at  a  cost  of  $8U,0<)U ;  an  appropriation  of 
$r>0.000  for  a  new  "lO-bed  hospital  lias  been  obtained,  and  the  hospital  is  i  ow 
in  the  process  of  construction;  the  old  dormitory  for  boys  has  l)een  remodeled 
and  improved  at  a  cost  of  about  .$l(i.(KM»;  the  ciipacity  of  the  school  has  been 
increased  from  450  to  500.  and  many  other  improvements  have  been  made 
during  tlie  past  year. 

Grades  have  bei-n  increased  in  the  following  puel)lit  schools  during  the  past 
year: 

Southern  I'ueblo.s — Acomita.  Eucinal.  Laguna.  Paguate. 

Northern  I'ueblos — San  Juan,  Santa  Clara,  Santo  Domingo. 

It  is  our  iKjlicy  ultimately  to  have  sixth-grade  sclmols  in  each  of  the  pueblos. 

We  were  successful  in  procuring  an  act  of  Congress  authorizing  the  setting 
aside  of  additional  lands  for  the  Acoma  Indians,  amounting  to  appr(»xiniatelv 
14,000  acres. 

We  were  also  fortunate  in  procuring  the  euactmeut  of  legislation  to  authorize 
the  accjuisitiou  iif  rights  of  way  through  lands  of  I'ueblo  Indians  of  New  Mexico 
in  accordance  with  P\Hleral  laws,  wliich  is  an  .-idditional  protection  to  the 
Pueblo  Indians. 

Congress,  on  INIarch  27.  1J)28.  passed  an  act  on  the  recommendation  of  the 
Interior  Dei)artment  to  provide  for  the  protection  of  tlie  watershed  within  the 
Carson  National  Forest  from  wliicli  water  is  obtained  for  the  Taos  Pueblo. 

There  was  also  enacted  l>y  Congress,  on  March  13.  1J>2S.  legislation  authoriz- 
ing the  Secretary  of  the  Interior  to  execute  an  agreement  with  the  Middle  Rio 
Grande  conservancy  district,  providing  for  con.servation,  irrigation,  drainage,, 
and  flood  control  for  the  Pu«'blo  Indian  lands  within  the  pueblos  of  Cochiti, 
Santo  Domingo,  San  Felipe,  Santa  Ana,  Sandia,  and  Isleta. 

Senator  Pine.  I  will  say  at  this  point  that  the  committee  is  inter- 
ested, not  in  the  amount  of  money  that  is  being  expended,  but  in  the 
effect  that  we  are  jrettin^. 

Mr.  Meriti\  I  think  you  will  Hnd  in  the  Pueblo  country  that  we  are 
doing  a  wonderful  work  for  tho.se  Pueblo  Indians,  both  along  medical 
and  educational  lines.  Senator  Bratton  has  lived  there  a  great  many 
years.  He  knows  about  these  conditions,  and  he  can  tell  you  of  his 
personal  knowledge  of  the  situation. 

Senatoi-  Bk-MTox.  I  have  no  hesitiiucy  in  saying  that  I  tliiuk  the 
Pueblo  Indians  arc  well  cared  for. 

Mr.  Mekitt.  ]\lr.  Chairman,  that  conchuK's  my  statement. 

Mr.  Glavis.  Mr.  Chairman.  I  should  like  to  ask  just  one  question.. 

It  seems  to  me  that  the  whole  controversy  between  Mr.  Marshall 
and  the  Department  of  tiie  Interior  is  as  to  whether,  under  the  terms 
of  the  contract,  the  Indians  will  be  compelled  to  pay  more  per  acre- 
than  the  white  settlers.     I  think,  narrowed  down,  that  is  about  what 
it  gets  to. 
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Yesterday,  when  Mr.  P2chvai«ls  w.i^  (cstifviiii:.  Mr.  MarslwiU  asked 
him  this  question  (reading]  : 

Mr.  Makhhai.l.  I>et  us  put  it  this  way:  Would  ycju  lie  williiij;  to  have  the 
contract  anicuded  so  as  to  i)rf>vide  in  no  ov<iit  shall  tlir  payment  by  the  (Jov- 
ernment  of  money  to  the  district  on  he-half  of  the  Indian  he  in  excess  <»f  the 
asstssmeiil  for  construction  exclusively  against  similar  white-owned  acreafn»  for 
eipial  henelitsV 

Mr.  KnwARus.  I  say  to  you  that  the  Department  of  the  Interior  is  yointr  to 
construe  this  (-ontract,  and  I  want  to  put  this  into  the  re<tir<l.  the  de[iartment  is 
Roins:  to  construe  this  contract  that  no  Indian  lands  shall  he  or  will  U*  aK.ses.sed 
hy  the  Secretary  of  the  Interior  in  excess  of  comparahle  or  like  white  lands. 

Mr.  Maiishai.i..  That  is  not  an  answer  to  my  question. 

Mr.  Edwards.  And  if  that  he  true,  there  is  no  (K'casion  for  answerint:  the 
•questifin. 

Mr.  Mar.siiaix.  Then  you  do  not  want  to  answer  it? 

Mr.  Edwai?i)S.  I  say  it  is  wholly  unneces.sar.v  under  that  iniei  iir.-iitiinn  i>t  iIh- 
■contract. 

In  other  words,  in  view  of  lliis  .statement  of  Mr.  Edward.s.  he  has 
in  mind  that  the  contract  contemphites  that  which  Mr.  Marshall 
wants;  hut  Mr.  Marshall  takes  the  position,  apparently,  that  it  is 
unnecessary  to  make  definite  that  nieaninjr.  I  want  to  ask  j'ou 
whether  or  not  there  would  be  any  objection  to  amendino;  the  con- 
tract so  that  it  would  be  definitely  stated  that  the  Indians  would  not 
pay  more  than  the  white  settlers  on  an  acreage  basis  ^  It  seems  that 
if  that  were  done  there  would  not  be  anv  indefinitene.-s  in  connection 
with  it. 

Mr.  Meiu'i-t.  I  do  not  think  there  is  any  indefiniteness  on  that 
subject. 

Mr.  Glavis.  I  know,  and  that  is  the  view  of  ^Ir.  Edwards;  but  it  is 
not  the  view  of  Mr.  Marshall,  who  represents  the  Indians,  and  if  that 
is  your  intention,  Mr.  Meritt,  I  can  see  no  reason  why  it  would  not  be 
definitely  stated. 

^fr.  Mkiiitt.  I  think  it  is  definitely  stated  in  the  contract,  as  fol- 
lows.   The  language  appears  on  page  10,  section  14  [reading]  : 

And  that  in  no  event  shall  the  averajre  per  acre  cost  for  the  area  of  Indian 
land  henefited  excee<l  .$(i7.;")0 ;  nor  shall  such  cost  be  in  excess  of  the  cost  for  like 
work  done  for  the  benefit  of  the  district  lands. 

And,  reading  down  farther  in  the  .same  i)aiagiaph  : 

And  that  in  no  event  shall  the  per-aere  cost  for  the  entire  Indian  lands 
beiieliled  be  in  excess  of  the  actmd  cost  of  such  work  as  herein  provided  Tor. 

It  seems  to  me  that  that  language  absolutely  nmkes  it  clear  that 
under  no  circumstances  can  the  Indians  be  chargeil  a  greater  cost  than 
the  non-Indians. 

Mr.  (jrLA\is.  Of  course  1  do  not  know  very  mucli  idxmt  the  ("oiuract : 
V)ut  when  a  man  of  Mr.  MarshaH's  legal  al)inty  thinks  it  not  definite, 
it  has  some  controliing  force  with  me:  and  lie  takes  the  op|)osite 
view  of  it. 

Ml".  Mkkitt.  That  i!ingua;ie  is  pertectly  clear. 

Mr.  (iLAVis.  Although  Mr.  Edwards  .says,  and  you  ^ay.  that  the 
contract  will  protect  them  in  tln'  way  that  Mr.  Marshall  wants  to 
protect  them.  So  for  that  reason  I  thought  Mr.  Marshall  and  your- 
.selves  coidd  get  together,  and,  inasmuch  as  you  both  have  the  same 
purpose,  appjiri'ntly,  make  the  contracl  so  plain  that  i(  would  lu>  sat- 
i.sfactory  to  Mr.  Marshall  thai  it  did  protect  the  Indians  in  that  way. 
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Mr.  Meritt.  And,  what  is  more,  it  should  be  remembered  that  the 
Secretary  of  the  Interior  under  the  terms  of  this  eontraet,  so  far  as 
Indian  lands  are  concerned,  is  the  final  authority  in  the  matter. 

Mr.  Glavis.  Yes;  I  understand  thai;  but  where  you  can  make  a 
contract  definite  without  a  necessity  for  arbitration  or  interpretation, 
of  course  we  all  know  it  would  be  much  better. 

Mr.  Meritt.  The  lanjjjua^re  is  so  clear  that  we  do  not  believe  it  is 
necessary  to  make  any  chan<;e  in  the  contract  alonj;  that  line. 

The  Chairman.  Of  course  the  connnittee  understands  that  the 
explanation  you  have  <i:iven  is  also  Commissioner  Burke's  idea  of  tlie 
meanin*;  of  the  contract,  too. 

Mr.  Meritt.  Yes,  sir. 

The  Chairman.  x\re  there  any  further  questions? 

Mr.  Glavis.  No,  sir ;  that  is  all. 

Senator  Bratton.  Mr.  Meritt,  I  have  one  question.  You  stated  to 
the  committee,  at  the  outset  of  your  remarks,  who  had  visited  the 
district.  You  referred  to  Secretary  West's  visit  out  there.  I  was  not 
there  at  the  time,  but,  according  to  the  newspapers,  Assistant  Secre- 
tary Finney  was  with  him.    Is  tiiat  true? 

Mr.  Meritt.  Yes,  sir. 

Senator  Bratton.  So  that,  in  addition  to  the  persons  you  have 
already  named.  Assistant  Secretary  Finney  visited  the  district? 

Mr.  Meritt.  Yes,  sir. 

Senator  Pine.  Wliy  was  the  advice  of  Mr.  Marshall  disrejzarded  by 
the  Indian  Bureau? 

Mr.  Meritt.  AVe  did  not  disrejjfard  the  advice  of  Mr.  Marshall, 
Senator.  We  o;ave  him  every  opportunity  to  be  heard.  He  was  heard 
in  the  Indian  Bureau;  he  was  heard  in  the  Secretary's  office,  and  he 
wrote  a  <jreat  man_v  letters  to  the  department,  and  we  wrote  a  <;reat 
many  letters  to  Mr.  Marshall.  I  think  Mr.  Marshall  received  every 
attention  and  every  courtesy  from  both  the  Indian  Bureau  and  the 
Interior  Department.  We  considered  very  carefully  all  the  letters 
that  were  written  by  Mr.  Marshall  to  the  Indian  Office  and  to  the 
de])artment  in  formulatino;  the  contracts. 

After  a  man  has  been  iiiven  two  hearin<rs,  after  we  have  furnisiied 
him  all  the  records  that  he  requested,  after  we  have  written  him  a 
great  many  letters  as  sliown  by  the  hearing  and  the  papers  put  in 
the  record  by  Mr.  Marshall  himself,  it  seems  that  it  can  not  be  justly 
claimed  that  Mr.  Marshall  was  not  given  every  consideration  in  this 
matter. 

Senator  Pine.  Do  you  feel  that  Mr.  Marshall  could  have  any 
other  interest  than  a  desire  to  benefit  the  Indians? 

Mr.  MJERiTT.  Mr.  Marshall  is  a  very  high-minded  gentleman,  and 
I  have  no  complaint  to  make  against  him.  In  fact,  my  feeling 
toward  everybody  is  cordial  and  jileasant.  and  my  disposition  is  to 
cooperate  and  get  the  best  possible  results  for  the  Indians.  That 
always  has  been  my  disposition  and  will  continue  to  be  my  disposi- 
tion as  long  as  I  am  in  the  Indian  Service. 

The  Chairman.  Are  there  any  further  questions?  That  will  be 
all,  Mr.  Meritt. 

Mr.  Merit.  Thank  you  very  much,  gentlemen,  for  your  kindness. 

Senator  Bration.  Mr.  Chairman.  I  stated  yesterday  that  I  might 
have  a  statement  to  make. 
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The  Chairman.  Are  you  prepared  to  go  ahead  with  it  now? 

Senator  Bratt<»n.  No:  I  do  not  care  to  make  any  statement  at  all. 

The  Chairman.  Mr.  Colli»'r  has  a.sked  to  make  a  .short  statement. 
How  lon«r  will  it  take  you  ^ 

Mr.  Collier.  I  should  think  10  or  15  minutes  at  the  outside,  I 
siiouhl  like  very  much  to  have  Mr.  Meritt  remain,  too. 

Tiie  Chairman.  Yes:  certainly.  Can  you  remain.  Senator 
J3ratton? 

Senator  Br.\tton.  Yes.  Mr.  Chairman. 

TESTIMONY  OF  JOHN  COLLIER.  SECRETARY  OF  THE  AMERICAN 
INDIAN  DEFENSE  ASSOCIATION    (INC.) 

(The  witness  wa>  swoin  by  the  chaiiiuau.) 

The  Chair.man.  (ii\e  your  name  and  addre.ss  and  position. 

Mr.  Collier.  John  Collier.  87  Bliss  Buildin*:.  AVashin«rton :  home 
adihess  Mill  Valley.  Calif.;  secretai-y  of  the  American  Indian  De- 
fense Association    (Inc.). 

The  Chairman.   You  may  proceed. 

Mr.  CoLLiEit.  Mr.  Chairman,  I  do  not  want  to  encumber  the  record 
or  repeat  anythin«r.  and  wish  to  make  it  plain  that  I  am  here,  not 
to  supplement  Mr.  Marshall's  statement,  but  exclusively  in  the  ca- 
pacity of  le<rislative  representative  of  these  several  tribes  in  this 
conservancy  matter.  It  is  a  continuin*;  le«;islative  matter,  because 
it  comes  before  the  Appropriations  Committees  each  year:  and  I 
desire  merely  to  till  in  the  jecord  at  certain  points.  I  shall  be  verj' 
swift. 

First,  as  to  the  responsibility  for  the  particular  formula  of  ratios 
and  equations  that  has  been  so  much  discussed : 

As  far  as  I  am  able  to  discover  from  the  record,  that  formula 
oriL'inated  in  the  Interioi-  Department  at  a  time  prior  to  tiie  report 
by  these  consultinj^  en<rineers.  Ju(l<j:e  Finney.  writin<;  to  Mr.  Scott 
I^eavitt,  on  January  18,  1927,  referrin*;  to  the  then  pendinjx  appro- 
priation of  $50,000  for  leconnaissance  work  on  behalf  of  the  Pueblo 
lands,  stated  [reading]: 

f)f  the  total  art-a  of  laiul.s  involved,  approximately  17  per  iviit  arc  Imlian 
lands.  The  Indian  Innds  would,  thcrcfoio.  bear  iipproxinialcly  17  ikt  tcm  of 
the  <-OHt  of  the  work. 

Mr.  (iLAvi.s.  Mr.  Collier,  may  I  interrupt  ju.st  there  ^  Is  that 
about  this  bill,  or  is  not  that  about  some  other  bill  ^ 

Mr.  Collier.  No;  this  is  about  the  appropriation  of  $50,000  that 
has  <rone  toward  (lie  innvcrvancy  woik  alieady  for  reconnai.ssance 
work. 

I  do  not  want  l<>  tm  imibi-r  the  record,  but  we  find  d(»wn  throu<rh 
a  lon<;  .series  of  hcaiin;r>  a  lepetitiou  of  this  formula. 

CoMimissioncr  BiirUc  wrote  to  the  Sccictary  of  the  Inlciior  Di'cem- 
bei-  IJ),  11)27,  and  then  he  was  comnientin<r  on  tiie  bill  that  became 
law  on  March  1:5,  lU-Js.     He  u.sed  these  wouls  ( reading]  : 

The  (Jovernnieiii  piiyinent  should  bo  .$1.50.'^:ni.  or  $(17.r»0  an  acre. 

I  am  not  implying  ciiticism — uhmcIv  making  the  r^'coid. 

.Vow  I  shift  from  tli<>  record  foi*  a  nionient.  and  recall  the  heai'ings 
and  (he  debates.  .\1  (hat  lime  I  believe,  and  it  is  my  impression 
tha(    everybody    believe*!,    that    (In-    \vhi(e    riM'al    acreage    woidd    be 
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jvssessi'tl  more  than  $70  an  acre.  Indeed,  all  the  discussions  were 
predicated  on  that  belici'.  The  records  are  numerous,  hut  I  will 
<)Uote  just  one  in  order  to  he  authentic. 

This  is  from  the  hearin<>  before  this  Senate  Indian  Affairs 
Committee  on  Senate  bill  700,  February'  17,  1928  [reading]  : 

Mr.  Collier.  Is  it  not  in  the  i)rintt'(l  Senate  record  that  the  wliite  a;rrienltural 
.icreaKe  debt,  tliat  is  the  .iniortization  of  their  (tlie  white)  whole  indebtedness, 
is  $77.28  an  acre? 

Mr.  Meritt.  The  <-liief  eiifriiieer  tells  me  thiit  it  is  ;i  fact. 

That  was  elaboi-ated  in  the  House  a|)pro])iialioii  hearinofs  for  the 
year  1029. 

Of  cour.se  we  now  know  that  the  white  acrea<re  assessment  will  not 
I»e  $70.12  or  $77. 2S.  as  variously  >tated.  but  in  the  nei<rhl)orhoo(l 
of  $4G. 

Senator  Bratton.  Mr.  Collier,  assuming  all  that  to  be  true,  if  the 
contract  gives  the  Indians  the  l)enefit  of  any  reduction  on  white  land, 
it  would  inure  to  their  benefit,  would  it  not? 

Mr.  CoixiKK.  I  am  coming  to  that.  I  am  really  endeavoring  to 
cxjdain  how  these  figures  that  now  ajjpear  to  be  incongruous  got  into 
the  act  and  into  the  contract. 

Senator  Bhaiton.  Rather  than  complaining  a<'ainst  them' 

Mr.  Collier.  1  am  not  at  this  point  com|)laining  again.st  them. 
There  was  misinformation.  We  did  not  know  at  that  time,  as  a 
nuitter  of  fact,  that  $77.28  an  acre  for  the  white  was  figured  on  the 
whole  area  beinji'  agricultural,  as  we  now  know. 

Senator  Braiton.  As  the  figures  were  explained  yesterday,  if  the 
whole  white  portion  of  the  debt  were  laid  on  agricultural  lands,  anrl 
no  part  of  it  against  the  cities,  utilities,  and  the  railroad  company,  it 
would  approximate  $100  an  acre,  would  it  not.  or  perhaj)s  $00  an 
acre  ? 

Mr.  Collier.  You  mean  on  the  basis  of  the  existing  plan? 

Senator  Braiton.  Yes.  In  other  words,  approximately  100,000 
acres  would  bear  about  $0,000,000;  would  they  not? 

Mr.  Collier.  It  would  approximate  $85,  as  I  figure  by  mental 
arithmetic — something  of  that  kind;  yes,  sir. 

Senator  BKA'rrox.  Instead  of  $77.  as  we  discussed  it  before. 

Mr.  Collier.  Yes.  The  $77  figuie  excluded  that  nuich-talked- 
aliout  10  per  cent  as.sessment  for  a  construction  contingency  fun<l. 

The  next  item  of  the  record  that  I  woidd  wish  to  put  in  is  from  the 
hearings  befoiT  the  House  Ap|n(>i)riations  Connnittee  of  November 
19.  1928 — that  is,  on  the  apiiroi)riation  bill  for  1930 — and  it  is  a 
dialogue  betwecni  Mr.  Meritt.  Mr.  Cramton.  and  Mr.  Flickinger. 
[  Reading:] 

^Ir.  Mkrttt.  The  conserv  iHit-v  oHiiials  Jiavc  (>xeciited  tiie  com  lact.  and  are 
sati.sfied  with  its  terms. 

Mr.  ('r.xmton.  Yon  Imiic  that  there  will  lie  a  contiaci  made  with  them  in 
the  nt  ar  fntureV 

Mr.  MEnRiTT.  Yes.  sir. 

Mr.  Cramton.  That   oiiiriiial  api'miiriatioii  nf  iilOO.CMK) — 

I  interpolate  that  he  refers  to  the  appropriation  in  the  urgent  de- 
ficienc}'  bill  of  last  spring — 

was  just  a  hegiiminK.     The  total  that  the  (Jovernmeut  will  liave  to  appropriate 
(that   is.   heneeforward  I.   as    1    recall,   will   he   about   .?! ..'lOU.OOO.   and    is  to   be 
approjtriated  in  live  years,  as  the  work  propres.ses? 
Mr.  FUCKINGER.  Yes.  sir. 
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Mr.  (iLAVis.  Do  you  mean  hy  thai  fliMt  Mi-.  FIi«'kin<;(M''s  opinion 
was  tliat  all  of  it  is  «roin<r  to  he  used  i 

Ml-.  CoLMKK.  Mr.  ('liiniton  was  anti<-i|>atiiifi  that  tlic  whole  a|>i)ro- 
piialioii  would  he  railed  f<»i-.  and  he  aske<l  the  cjuostion.  and  the 
answer  was  *'  Ye.s."  I  d<j  not  make  t<jo  much  of  that.  That  was  a 
conversation,  not  a  written  record.  Nevertheless.  I  [)ut  it  in  as 
indi(atin«if  one  of  the  leasons  why  the  Indians  have  heen  worried. 

Now.  j)assin^  from  the  record,  I  wish  to  talk  for  a  moment  about 
this  wh(»le  suhject  of  the  allocation  of  costs  ami  the  makin«r  of  l>ay- 
ments  hy  the  Indians  acc(»rdin<j:  to  the  cost  of  the  work  done  for  them, 
and  the  other  jiroposition  of  c(iuali/.in«r  the  Indian  payment  hy  find- 
injr  out  what  the  cost  of  the  work  done  for  identical  white  acreai^e  is. 

I  may  say  tiiat  when  the  tirst  draft  of  this  agreement  was  placed 
in  our  hands,  I  went  to  work  to  learn  if  there  e.xisted  any  precedent, 
and  if  anyhody  could  explain  hmv  there  could  he  a  fixin«r  of  payments 
ajrainst  parcels  of  property  by  splitting:  up  the  cost  of  the.se  com- 
posite tliin<rs  like  reservoirs  and  Hood-control  works  an<l  silt-control 
works,  and  so  forth — to  see  if  there  was  any  precedent  in  law.  any 
mechanism  that  had  ever  been  established. 

I  even  secui'cd  from  an  ci'onomist  an  outline  of  how  it  theoretically 
mi<xht  be  done,  and  theoretically  this  individual  alleges  that  it  mi<rhl 
be  done  in  such  a  way  as  to  result  in  ultimate  equity  to  all  parties: 
but  con.sultin^  the  Reclamation  Service  of  the  Interior  Departtnent 
an«l  numerous  lawyei-s  1  (-ouM  find  no  |)recedent  in  law  for  doini: 
anylhin<j;  of  the  sort. 

The  difficulty  lies  in  this^and  it  was  not  explained  fully  yesterday: 

These  conservancy  developments  like  the  Miami  and  the  Ptieblo 
anil  the  Rio  (irande  are  interlockinjj:  })rojects.  in  which,  for  example, 
a  stora«j^e  reservoir  functions  to  re<^ulate  the  flow  of  the  water  and 
thereby  to  contnd  silt,  thereby  to  control  floods,  thereby  to  hoard 
water  for  ii-ri<.;ation.  The  downstream  stmctuieN.  such  as  those  for 
diaina<re,  pourinj;  water  back  into  the  river  downstream.  relea.-^e 
water  up.stream  which  can  be  applied  to  upstream  lands.  In  such  a 
way  ar(*  these  .structures  interde|M'ndenl  that  all  are  dependent  on 
each.  1  mean,  every  structure  functions  in  terms  of  the  other  struc- 
tures, and  every  structure  benefits,  at  least  indirectly,  every  parce' 
of  ])roperty. 

It  is  becau.se  of  that  fact  that  any  attempt  to  split  up  the  ^•o.•^l  of 
this  and  that  structure,  and  say  that  so  much  benefits  either  a  whole 
class  of  propery  or  a  particular  parci-l  of  property,  is,  while  theo- 
retically conceivable,  actually  impossible,  and  has  never  been  ilone 
in  law  oi'  in  prai-tice.  It  is  mechanically  impossible.  It  can  not  be 
done. 

We  have  the  exist  in»r  >talule>,  of  wiiich  the  New  Mexico  statute  is 
a  model  one,  showinjr  how  e(|iiity  can  be  allaine«l.  We  luni'  identi- 
cal projects  in  California,  like  (he  San  (Jabriel  Canyon  project,  itow 
in  process,  involvin<;  a  $2S.(HJ(),0U0  expenditure;  and  I  could,  of 
course,  multiply  case.s.  In  all  in.stances,  without  exception,  the  ailo- 
<;ation  of  charges  against  a  «riven  parcel  of  property  is  rejjrulated 
bv  (he  measurement  of  benefits;  and  that  i.>  nol  because  of  some  le«:al 
j)r4'cedent  in  the  i)ast  that  we  are  followin«r.  but  because  it  is  the  oidy 
way  it  can  be  done  intelli«;ibly,  practically. 
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What  I  am  saying  has  the  utmost  bearing  on  the  meaning  of  whai 
Mr.  Edwards  called  these  balancing  clauses  in  the  contract,  the  ones 
about  which  all  of  the  real  controversy  rages.  The  contract  still 
proceeds  on  the  theory  that  the  will  be  a  determination  of  just  what 
it  costs  to  benefit  the  Indian  lands  or  to  improve  the  Indian  lands. 

Senator  Brattox.  Let  me  inquire  just  there:  Who  will  make  that 
determination? 

Mr.  Collier.  The  Secretary  of  the  Interior. 

Senator  Braiton.  Then  you  disagree  with  Mr.  Marshall's  state- 
ment yesterday  that  the  Secretary  of  the  Interior  has  no  discretion 
under  the  contract,  but  will  be  compelled  to  jiay  $G7.50  per  acre? 

Mr.  Collier.  Frankly,  I  did  not  quite  understand  his  statement — • 
I  mean,  shall  I  saj-  "comprehend  "?     I  heard  the  statement. 

Senator  Bratton.  If  he  made  that  statement,  you  are  not  in  har- 
mony with  it? 

Mr.  Collier.  Well.  I  should  have  to  qualify  it  in  this  way:  I  flo 
not  know  whether  Mr.  Mai'shall  meant  that  as  a  legal  pi-oposition  he 
was  constrained,  or  that  in  view  of  the  way  the  assessments  have 
been  levied,  and  the  nature  of  the  whole  undertaking,  he  would  in 
the  future  be  constrained:  but  as  a  proposition  of  law — I  am  not  a 
lawyer,  as  you  know.  Senator — I  would  say.  if  it  is  just  a  bare  prop- 
osition of  law,  no:  that  the  contiact  clearly  reserves  to  the  Secretary 
of  the  Interior  the  right  to  diminish  the  payment  to  the  district  by 
actions  which  I  shall  in  a  moment  indicate  would  be  arbitrary  and 
confusing  to  the  district,  but  could  be  taken.    He  has  that  discretion. 

Senator  Bratton.  But  that  would  throw  the  burden  on  the  dis- 
trict and  not  the  Indians? 

Mr.  Collier.  If  he  took  the  action;  3^es. 

Senator  Bratton.  So  that  the  Indians  have  no  complaint  as  to 
tiiat  aspect  of  the  situation? 

Mr.  Collier.  The  Indians  would  have  a  complaint  in  this  sense, 
Senator  Bratton :  I  come  back  to  the  basic  proposition  that  the  In- 
dians need  this  work;  they  need  it  badly,  in  the  long  run,  I  mean. 
We  do  not  need  to  go  back  over  that  ground.  The  Indians  are  ulti- 
mately just  as  much  concerned  in  the  success  of  this  project  as  their 
neio;hboring  white  farmei-s— no  more,  but  just  as  much — and  any 
action  by  the  Secretary  of  the  Interior  under  this  existing  contract 
which  would  play  havoc  with  the  operations  of  the  district,  and  pre- 
vent it  from  being  completed,  would  hurt  the  Indians  as  it  would 
hurt  the  whites;  and  in  that  sense  in  the  main.  Senators,  the  Indians 
have  a  parallel  and  identical  interest  with  the  whites  in  this  thing. 

Senator  Bratton.  Tluit  does  not  seem  to  be  generally  understood 
around  here.    You  and  I  understand  it,  because  we  have  been  tliere. 

Mr.  Collier.  T  have  made  that  record  repeatedly  myself.  Sena- 
tor, in  the  hearings  and  otherwise.  I  might  interpolate  at  thi.- 
very  point,  they  have  an  interest  which  could  be  ma<le  wholly 
identical,  and  it  would  be  made  wholly  identical  if  there  could  l)e 
inserted  in  the  act — I  am  speakin<r  for  myself,  not  for  Mr.  Marshall : 
I  do  not  control  him— in  my  judgment,' tlie  interest's  of  the  wiutcv 
and  the  Indians  would  be  "made  wholly  identical  and  the  contro- 
versy would  be  ended  if  there  were  inserted  in  the  contract  language 
unequivocal  and  categorical  wliich  I  will   repeat,  not   attempting  to 


1534     Sli;\KV    OF    CONDITIONS   OF    INDIANS    IN    rNlTED   STATES 

follow  litenilly  tlic  text  tliat  Mi-.  Mai>liali  put  in — that  tin-  (iov- 
einment  i)uyiia*nt  to  the  district  shall  not  he  in  excess  of  tliat  assess- 
ment levied  by  the  district  a«:ainst  comparable  bodies  of  white- 
<j\vned  ajrriciiltuial  land,  after,  of  course,  ileductinj;  from  the  white 
a^sessment  the  tinancinj^  factor. 

Senator  BK.vrrox.  Have  yon  jriven  thought  to  this  additional 
>afe<^nard,  Mr.  Collier — that  after  the  Secretary  has  determined 
wiiat  is  the  actnal  co.sl,  the  di.'^trict  will  not  ^et  a  penny  nntil  Con- 
•iress  appropriates  the  money. 

Mi-.  Colliku.  Of  course,  C'on«rivss  i»a>  appro|jriati'd  Sloii.udO  al- 
ready*. 

Senator  liuATrox.  Oh.  well,  that  i>  not  ^oin;;  to  wreck  the  Tica-- 
ury  nor  enrich  the  district. 

Mr.  Collier.  1  shall  refer  to  that  matter  as  one  of  the  reason> 
for  our  disquiet  in  a  moment.  Of  course,  what  you  say  is  obviously 
coriect;  but  why  it  does  not  leassiiie  us  any  1  will  state  in  a 
moment.  1  do  desire,  however.  l<t  make  cleai-  that  the  weakness  of 
the.se  balancinjr  clauses,  whether  they  be  intended  in  all  sincerity 
or  otherwise  intended,  is  that  they  are  all  predicated  upt)n  a  con- 
ception of  tile  determining:  of  the  cost  of  the  structures  that  benefit 
a  j)articular  parcel  of  land,  and  1  assert  that  it  can  not  be  d<»ne  ex- 
cept arbitiarily ;  and  even  if  you  do  it  lawlessly,  arbitrarily,  in  a 
composite  project  of  this  kind,  that  action  ni  restrictin<^  the  pay- 
ment in  terms  of  the  cost  of  the  structures  doin«£  the  behetit  would 
be  in  itself  a  novelty  in  ilepai'tmeiUal  procedure  and  in  law. 

1  say  nothin<^  about  the  anticii)ations  (»l  the  district.  Thai  wa- 
all  put  into  the  record  yesterday.  The  entire  matter  could  have 
been  short-circuited,  controversy  could  have  been  averted  by  the 
simple  process  of  adoptin<^  that  [jrinciple  of  payment  by  benetit.s 
which  has  already  been  applied  to  the  rest  of  the  district,  and  which 
is  equitable,  and  which  is  precedented.  ami  for  which  all  the  ma- 
chinery exists;  and  why  it  was  not  atlopted  I  can  not  ima«rine,  ex- 
cept on  two  <j;rounds. 

One  is  that  the  Inteiior  Department  <i()t  a  lixed  idea  away  back 
there  in  the  time  wiien  ,lud<:,t'  Finney  wrote  his  statement — a  lixed 
idea  that  the  thin<j:  ou<j:iit  to  be  a  matter  itf  ratios,  and  just  would 
not  chan<:e  its  mind.  The  other  is  that  the  Department  «»f  the 
Interior  was  afi'aid  that  under  tin-  benefit  scheme  either  its  earlier 
statements  to  Con^jress  about  what  the  Indians  ou<rhi  t(»  pay  would 
have  been  proved  fallacious,  or  it  would  ha\e  been  restricted  in 
makiiif^  payments  that  it  wanteil  to  make. 

Senator  Bkaiton.  Let  me  remind  you  of  the  faii  ihat  the  ai-t  of 
Conjrress  expressh'  provides  that  the  sums  >hali  i)e  ilie  ailual  (osi — 
not  on  the  basis  oi  benefits,  but  cost. 

Mr.  CoLLiKit.  1  do  not  a^ree  with  that.  I  was  just  watchini;  the 
time.  May  I  say  what  is  next  ^  'I'heii.  if  the  bell  d(u's  not  rin;.'.  1 
will  c«jme  back  to  that. 

Senatoi-  Bratton  has  pointed  out.  as  I  did  at  the  b(';:ininLr  <»t'  my 
remarks,  that  this  matter  is  all  up  to  Congress  e\ery  year,  because 
they  have  to  keep  comiiiir  back  to  Con;;ioss  foi'  approj)riation>. 
That  is  entirely  correct.  The  method  by  which  Coni^re.ss  proceeds 
IS,  of  course,  well  known;  but  I  mij;ht  as  w<'ll  icstate  it. 

The  House  Appiopiiations  Committee  puts  a  bill  in  and  incorpo- 
rates in  thai   bill   items  fiscal  oi'  le<rislat ivt".     'I'hat   bill  comes  to  the 
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Senate.  The  Senate  may  disaj^ree,  frequently  disagrees,  and  the 
House  may  refuse  to  recede;  and  the  House  does  refuse  to  recede,  as  a 
rule,  in  these  Indian  matters  because  of  the  make-ui)  of  the  House 
Appropriations  Committee,  and  the  Senate  yields.  We  have  had 
again  and  again,  in  these  years,  the  experience  of  attempting  to- 
struggle  in  the  Senate  with  propositions  which  the  Senate  deemed 
to  be  inequitable,  that  have  been  put  in  by  ^Mr.  Cramton  on  the  House 
side,  and  the  Senate  took  our  view  and  ended  by  yielding  to  the 
House;  and  we  are  i)erfectly  conscious  that  with  tlie  existing  make- 
up of  the  House  Approi)riations  Committee  there  will  be — I  say 
this  deliberately — no  disposition  (I  si)eak  not  of  the  bureau  now, 
but  of  the  chairman  of  the  subconnnittee  of  the  Appropriations  Com- 
mittee on  the  Interior  Department  in  the  House)  to  hold  these  pay- 
ments down;  and  under  the  parliamentary  situation  as  a  whole, 
unless  the  Interior  Department  holds  them  down,  they  will  not  be 
held  down.  If  the  Interi(»r  Department  holds  them  down  it  has 
the  power  to,  absolutely,  in  my  judgment. 

Senator  Buattox.  Do  you  mean  in  this  particular  projects 

Mr.  Collier.  Yes.  I  refer  to  Mr.  Cramton.  It  is  Mr.  Cramton 
who  forced  the  amendment  of  the  act  last  year  and  it  resulted  in 
much  conflict.  Mr.  Cramton  went  to  New  Mexico  and  was  quoted 
in  the  press  as  saying  that  the  contract  then  signed  by  the  district, 
which  had  been  formulated  by  the  bureau,  was  unfair  to  the  district; 
although  we  considered  it  mighty  generous  to  the  district.  He 
wanted  more  for  the  district.    That  is  his  ])oint  of  view. 

Senator  Braxton.  Do  you  think,  Mr.  Collier,  that  Mi.  Cramton 
would  favor  an  excessive  sum  against  the  Indians? 

Mr.  Collier.  I  can  only  answer  tiiis,  that  the  record  since  1922 
is  loaded  with  cases  where  Mr.  Cramton  has  countenanced  and  de- 
fended excessive  charges  against  the  Indians  in  matters  of  reim- 
bursable payment;  yes. 

I  would  say  this,  if  appropriations  were  initiated  in  the  Senate 
there  would  be  another  story,  but  under  the  existing  situation  it  is 
the  Interior  Department  that  nuist  hold  these  payments  down  if  they 
are  going  to  be  held  down.  And  the  i)oint  I  am  making  is  that  under 
the  formula  with  all  its  saving  clauses  the  process  of  holding  them 
down — I  do  not  say  the  Interior  Department  can  not  do  it,  it  can — 
will  entail  acts  of  an  uni)recedented  and  arbitrary  chaiacter;  and  I 
can  best  illustrate  by  developing  for  a  moment  a  question  that  I 
asked  Judge  Edwards  yesterday.  * 

There  is  this  clause  about  holding  back  all  or  part  of  the  cost 
represented  by  structures  that  do  not  directly  benefit  materially  the 
Pueblo  lands.  Cnder  that  clause  the  Secretary  of  the  Interior  could 
absolutely  play  havoc  with  the  district's  linances.    He  is  not  going  to. 

Senator  Bratton.  Before  you  go  further.  Mr.  Collier,  do  you  not 
think  the  charge  or  the  implication  you  have  just  made  against  Mr. 
Cramton  is  rather  serious? 

Mr.  Collier.  If  you  would  state  your  understanding  of  the  impli- 
cation  

Senator  BitArrox.  The  elfect  of  what  you  said  was  that  Mr.  Cram- 
ton has  countenanced  excessive  api)r<)i)riations  of  a  I'cimbursable 
character  against  Indians  during  some  years  past,  and  that,  based 
up(m  that,  you  think  he  would  do  the  same  thing  in  this  case,  and 

• 
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that  if  the  appropriations  are  hehl  doNvii  to  the  proper  figure  the 
bureau  will  have  to  do  it  without  the  assistance  of  Mr.  Cramton. 

Mr.  CoixiKK.  That  is  wiuit  I  i-ai<l.  I  think  I  can  make  it  a  little 
ftronfjer — that  he  has  countenanced  reimbursable  appropriations  not 
onlv  excessive,  but  wholly  illef;itimate. 

Senator  Bratton.  Do  you  think  that  he  woiild  be  so  disposed  in  this 
Instanced 

Mr.  Colli EK.  I  <ro  on  the  record  exclusively.  I  do  not  personally 
know  Mr.  Cramton.  I  am  <;uided  by  the  record  and  by  hi.s  activity 
in  securinfj  amendments  of  this  bill  unfavorable  to  the  Indians,  in 
the  face  of  tlie  tact  that  the  dejiartment  was  then  behind  a  bill  more 
favorable  to  the  Indians,  and  that  both  committees  of  Congress  had 
reported  a  bill  more  favorable  to  the  Indians;  and  I  am  guided  fur- 
ther by  his  statement  in  New  Mexico  that  the  contract  then  under 
negotiation  and  signed  by  the  district — this  was  in  October — was 
imfair  to  the  district,  although  we  did  not  so  consider  it. 

Senator  Bkattox.  That  revolved  around  the  provision  in  the  con- 
tract that  no  one  acre  should  be  charged  more  than  $67.50? 

Mr.  CoLLiKR.  Yes. 

Senator  Bkattox.  He  stated,  did  he  not.  that  the  law  contemplated 
a  provision  in  the  contract  that  the  average  cost  per  acre  should 
apply? 

Mr.  CoLLiKR.  Yes;  that  is  right. 

Senator  Bratton.  The  statute  says  that  the  average  cost  per  acre 
shall  not  exceed  $67.50. 

Mr.  Collier.  As  far  as  the  statement  of  the  act  is  concerned,  there 
is  no  controversy. 

Senator  Bratton.  Mr.  Cramton's  statement  did  accord  with  the 
terms  of  the  act? 

Mr.  Collier.  Undoubtedly,  but  the  district  had  entered  into  a  con- 
tract voluntarily  which  substituted  the  word  "maximum"  for  the 
word  '•  average."  I  am  not  saying  that  Mr.  Cramton  did  anything 
inappropriate;  only  that  it  indicates  his  bias,  and  his  bias  i.s  indicated 
in  a  long  series  of  acts  connected  with  this  very  legislation  and  other 
reimbursable  charges. 

There  is  one  more  thing  that  I  want  to  put  into  the  record  be- 
cause I  do  not  believe  it  has  been  made  entirely  clear  by  others,  as  to 
the  nature  of  tlie  lien  that  is  imposed  on  the  Pueblo  lands.  Be  it  a 
large  or  a  small  lien,  it  is  a  double  lien.  There  is  a  lien  placed  on 
the  laml  of  the  Pueblos,  w^jich  lien  is  a  suspended  lien  until  the  land 
passes  out  of  Indian  owneiship.  That  lien  rej)ri'sents  the  eiuire 
amoimt  aihanced  to  the  district,  whatever  it  is.  Tliere  is  a  second 
lien  placed  upon  tlie  rent  yield  of  a  ceitain  acreage  to  be  rented  to 
Indians  oi-  whites,  to  be  paid  out  of  the  rent  yield  of  those  acres. 

I'he  second  lien  is  contained  within  the  first  lien.  They  are  not 
pyramided.     The  first  lien,  which  is  larger,  contains  the  second  lien. 

Serial  OI-  Bra'iton.  They  i)oth  secuie  the  same  debt  i 

Mr.  Collier.  They  both  secure  the  same  debt.  The  rent  lien 
secures  only  a  part  of  the  (lel)t  which  is  secured  in  whole  by  the 
land  lien. 

Now,  (lie  land  lien  is  not  to  be  disclmrged  until  the  land  pas.sei6 
out  of  Indian  ownership.  We  h:\\o  com|)aiable  situations  all  over 
the  Indian  country:  and.  in  brief.  I  wonld  just  say  this:  That  if  the 
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Indian  lands  were  allotted  under  tlie  jreneral  allotment  art,  then 
the  heirship  land,  the  land  of  the  allottee  who  died,  would  pass  out 
of  Indian  ownership  promptly,  as  it  is  doinj;  in  the  allotted  reserva- 
tions all  over  the  United  States:  and  thus.  re<rardless  of  any  act  by 
the  Indians,  the  land  lien  would  be  collected  from  the  land.  So  that 
it  is  not  a  theoretical  lien,  or  one  that  becomes  collectible  only  throu<j;h 
some  inadvertence  or  error  of  action  by  the  Indian  himself.  Of 
course,  we  do  not  want  allotment  down  there.  It  is  not  the  present 
l)olicy  of  the  Indian  Office  to  allot;  but  allotment  has  been  the  pre- 
vailing policy  all  over  the  country,  and  is  still  the  prevailing  policy, 
and  we  do  not  know  what  the  next  administration  may  do. 

On  the  subject  of  the  statute,  Senator,  if  I  may  say  just  a 
word 

Senator  Dill.  Before  you  leave  that,  what  is  your  own  view  of 
what  should  be  done  with  these  Indians,  as  to  their  allotments  being 
held  by  the  Government  or  turned  over  to  lliem^ 

Mr.  Collier.  You  are  speaking  now  of  the  Pueblo  tribes? 

Senator  Dill.  Yes. 

Mr.  CoLLEi.R  I  think  the  existing  policy  of  the  department  is  the 
right  policy  regarding  their  land  holdings.  I  am  referring,  not  to 
this  conservancy  matter  but  the  land  holdings.  They  hold  their 
land  in  fee  simple,  which  title  is  in  the  community.  It  is  a  com- 
munity title  under  the  guardiansliip  of  the  United  States.  The  land 
that  is  areable  is,  I  may  say,  allotted  informally  by  arrangement  in- 
side the  tribe  itself,  so  that  the  individual  is  entitled  to  have  the  land 
which  he  can  use. 

Mr.  Collier.  So  that  the  individual  is  entitled  to  have  the  land 
which  he  can  use  and  with  all  improvements;  it  belong  to  him  and 
he  can  pass  it  on  to  his  children,  or  he  can  sell  it  within  the  tribe. 

Senator  Dill.  That  is  what  I  wanted  to  get  clear.  He  does  not 
have  a  fee-simple  title  ? 

Mr.  Collier.  Xo;  it  is  a  communitv  title,  or  tribal  title. 

Senator  Dill.  But  he  has  sort  of  a  subtitle? 

Mr.  Collier.  A  subtitle  from  the  tribe  which  is  regarded  very 
scrupulously  by  him  and  by  tlie  tribe. 

Senator  Dill.  Are  any  of  these  Indians  given  the  fee-simple  title 
to  the  i)roperty? 

Mr.  Collier.  As  individuals? 

Senator  Dill.  Yes. 

Mr.  Collier.  No.  There  has  been  no  allotment.  There  was  a 
little  allotment  down  there  at  Laguna. 

Senator  Dill.  Is  it  your  view  these  Indians  should  be  kept 
forever  ? 

Mr.  Collier.  No;  they  do  not  have  to  be  kept  forever.  The  view 
is  simply  this:  These  pueblos  are  to-day  corporations  under  the  laws 
of  the  Territory  of  New  Mexico.  They  should  be  allowed  to  con- 
tinue to  hold  their  land  as  corporations  in  the  white  worhl  hold  lands 
at  present.  Of  course,  we  can  not  see  into  the  remote  future.  They 
work  their  land  cooperatively;  they  are  industrious:  thev  support 
themselves  all  right,  and  undoubtedlv  an  allotment  as  under  the 
general  allotment  acts  would  play  the'mischief  with  them.  That  is 
the  view  of  the  department  and  "of  the  friends  to  the  Indians. 

Senator  Bratton.  They  would  lose  their  allotments  ! 
26465— 29— PT  3 39 
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Mr.  Coi.LiKU.  Then  ^vould  Iom'  tlu'ir  luotivo  foi-  ciiltivalion  In'c-ause 
their  feeling:  is  h  s(>it  of  a  tril)al  feelin<r.  'J'hey  woiUd  die  for  the 
trihal  hinds.  Tliat  i«  true  of  Indians  «renerally.  or  was  in  the 
lu'ilinninjr-  They  (h»  not  have  very  niiicli  feelin^^  as  an  individual 
huidowner.  An  Indian  will  have  more  emotion  al>out  an  ohlharren 
mountain  too  ow^ned  and  held  >a<-red  hy  the  trihe  than  In-  will  have 
ahout  his  individual  allotment. 

Senator  Dill.  Of  ((mrse,  that  jxflicy  would  never  pet  the  Indian 
from  the  (lovernment's  control, 

Mr.  Collif:r.  I  do  not  know.  You  are  touchin«r  upon  ^omethinj: 
very  fundamental.  I  would  throw  in  this  su^jrestion.  it  is  precisely 
that  i)oliey,  with  certain  modifications  which  could  rapidly  emanci- 
j)ate  the  Indian  without  causin«r  him  to  lose  his  land,  and  at  sonje 
future  time  I  hope  to  be  able  to  .^tate  that  more  fully  to  this 
eoMUuittee. 

Mr.  Mkkiit.  It  is  my  jnd<rment  the  allotment  of  the  I'ueblo 
Indians  will  result  in  the  destruction  of  the  Pueblo  Indian  life  as 
well  as  the  Pueblo  Indians  losin<r  their  property  and  I  strongly  op- 
pose the  allotjnent  of  the  Pueblo  Indians. 

Mr.  Collier.  That  is  somethin<r  on  which  Mr.  Meriitt  and  1 
heartily  agree. 

Senator  Dill.  I  want  to  get  the  view  of  those  who  have  studied  it. 

Mr.  CoLLiKH.  It  is  that  we  would  desii-e  to  see  the  corporate  exis- 
tence more  definitely  recognized  and  made  more  responsible  and  still 
to  have  a  nKnlitied  form  of  Fetleral  guardianship. 

Senator  Dill.  I  think  they  are  a  kind  of  Indian  that  do  not  go 
out  and  mi.x  very  much. 

Senator  Bk.viton.  Tiiev  are  essentially  tribal  in  their  habits  and 
view. 

Senator  Dill.   Yes. 

Mr.  C'oLLiKK.  May  I  s])eak  to  the  statute  i'oi-  a  moment.  l)ecause 
Senator  liratton  referred  to  it — whether  the  statute  itself  recjuired 
that  the  agreement  and  contract  be  formulated  on  a  cost  rather  than 
benefit  theory ;  does  that  correctlj'  state  the  point  ? 

Senator  Bkatton.  Yes. 

Mr.  CoLLiKR.  I  have  given  the  history  of  it.  Now,  I  am  not  a 
hiwyer,  but  it  would  appear  to  me  that  it  does  not  so  imply.  Take 
the  second  i)roviso.  that  in  detiMUiining  the  share  of  the  I'ost  of  the 
woi'ks  to  be  api)or'ti()ned  to  the  Indian  lands  there  shall  be  taken  into 
ronsideiation,  and  so  on  down  the  line.  'I'he  language  used  there  is 
'^' the  share  of  the  cost  of  the  works."  The  works  referred  t()  is  th(» 
con.servancy  project,  and  the  word  "share"  refers  to  the  (iovern- 
nient  i)ayment  toward  the  cost  of  the  whole  project.  I  do  not  see 
that  that  language  (»r  any  other  language  down  tlio  line  can  be  con- 
strued as  directing  the  Secretary  one  way  oi-  the  other.  The  Secre- 
taiy.  undei-  (his  act.  as  I  see  it,  is  hdt  free  to  ti'V  out  his  peculiar 
id«'a  of  making  the  payments  according  to  sonu'  sort  of  cost  sclu'ine 
or  to  ado|)(  a  benefil  scheme;  and  the  S<'cretary  himself  has  r«'cog- 
nized  that  same  fact  because  he  stated,  as  (|Uoted  yesterday  fiom  his 
annual  report,  that  he  was  waiting  to  get  the  report  on  Pueblo 
benefits  before  sitrninir  the  contiact.     Oidv  he  did  not  wait. 
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Senator  Bratton.  What  do  you  say  about  this  hin<riia<^('  in  tlie 
act: 

The  construction  cost  of  such  conservation,  irrigation,  drainajic,  an<l  tlood- 
control  work  apportioned  to  the  Indian  lauds. 

The  construction  cost  apportioned  to  the  Indian  hinds  ^ 

Mr.  Collier.  I  Avouhl  say  this:  That  is  ^()in<j:  to  be  a  very  vahiabh* 
clau.se  if  the  Indians  shouhl  ever  0:0  into  court.  It  says,  in  ctl'cct. 
that  the  Indians  arc  not  resi)onsible  for  financin":  costs  but  only  for 
construction  cost.  It  relates  ao^ain  to  tiie  share  of  the  total  construc- 
tion cost  to  the  district  which  shall  be  aj^portioned  to  the  IncHan 
lands.  Now,  I  a^rree  with  you.  Senator,  and  I  am  as  much  to  blame 
as  anybody:  it  would  have  been  very  helpful  if  in  this  case  there  had 
been  put  phraseolo<;y  brinjrino-  the  act  into  line  with  the  recojrnizcd 
procedure  in  conservancy  districts  (renerally  and  brin<j:in<r  it  in  line 
with  the  New  Mexico  conservancy  act.  which  is  a  model  act.  As  it 
stands,  it  does  not  direct  the  Secretary  by  what  method  he  shall  jno- 
ceed  to  determine  the  Indian's  share  of  payment. 

Senator  Brattox.  Let  me  ask  you  this  general  question  and  see 
if  we  are  in  substantial  accord  as  to  this  contract :  If  the  Interior 
Department  is  alert  and  faithful  in  the  discharcre  of  its  duties  as 
piardian  of  the  Indians  in  administerinjr  the  contract,  they  will  be 
j)rotected.  If,  on  the  other  hand,  tlie  dej^artment  should  be  recreant 
and  faithless  in  its  jruardianship  of  the  Indians,  they  could  be  very 
substantially  harmed.  So.  in  the  finality  of  the  thino;.  the  outcome 
will  depend  upon  whether  the  department  is  faithful  or  faithless  in 
its  protection  of  the  Indian? 

Mr.  Collier.  The  department  does  not  have  to  be  faithless.  The 
department  can  simply  be  careless,  as  it  has  been. 

Senator  Brattox.  I  will  accept  your  modification.  If  the  depart- 
ment acts  without  carelessness  but  with  diliirence  on  behalf  of  the 
Indians  they  will  be  abundantly  protected  under  the  c(mtracts? 

Mr.  Collier.  Yes,  sir.  I  may  even  say  if  they  act  with  a  zeal  made 
possible  under  this  contract  they  can  rip  the  very  vitals  out  of  the 
conservancy  district  in  financing.  I  would  add.  however,  it  woidd  l)e 
exceedingly  difficult  for  the  department  to  justify  deductions  wliich 
it  may  make  under  the  contract  to  the  district  or  before  Congress 
because  of  the  inapplicability  of  this  theory  of  payment  by  cost 
rather  than  payment  by  benefits. 

Senator  Brattox.  Do  you  not  think  that  we  i-an  act  witii  nnich 
more  safety  when  the  facts  are  develoi)ed  and  brought  to  Congress 
than  we  can  now  ? 

Mr.  Collier.  I  think  this,  Senator:  I  can  not  see  any  conceivable 
reason  for  not  inserting  in  the  contract  that  which  it  is  said  by  the 
bureau  the  contract  means,  namely  that  the  payment  is  to  be  eqiuilized 
with  the  assessment  for  construction  against  white  acreage  receiving 
equal  benefits.  Now,  that  is  what  the  department  says  they  are  going 
to  construe  it  to  mean.  We  maintain  that  such  a  construction  is  not 
inherent  in  the  language  but  is  something  put  on  top  of  it  and  outside 
the  contract.  If  they  mean  it  I  can  not  see  why  from  tlie  district's 
point  of  view  or  tlie  Indian  Bureau's  j)oint  of  view  or  the  Indians' 
point  of  view  it  would  not  be  proper  to  in.^ert  it. 
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Senator  Bkatton.  Conjrress  will  liiivc  to  consider  llmt  wlien  it 
comes  to  make  the  appropriations.  Avill  it  not  ^  Congress  will  liave 
to  construe  the  contract  at  that  time  i 

Mr.  Collier.  Hardly  so.  The  Secretary  of  the  Interior  passes  on 
tiie  payment.  Congress  does  not  pass  in  detail  upon  the  payment. 
The  Secretary  of  tlie  Interior  authorizes  the  payments  to  be  made. 
Of  course,  he  has  to  jj^ive  his  justification  for  tliis.  but  wc  all  know 
how  casual  those  justifications  often  arc  at  the  present  time. 

I  have  before  me  a  report  filed  by  the  advisory  committee  on  Indian 
irri<ration  projects  to  the  Secretary  of  the  Interior  only  last  June. 
I  have  copied  out  two  instances  of  carelessness  by  the  department 
that  do  not  involve  any  turpitude  at  all,  but  it  is  more  fantastic 
than  the  extremest  thinjr  Mr.  Marshall  may  have  predicted  in  this 
matter.  They  are  assertions  from  within  the  department  itself  as 
to  carelessness  which  I  would  be  ^lad  to  read  into  the  record  and 
which  I  intend  later  in  any  event  to  put  in  the  record.  This  does 
not  relate  directly  to  the  conservancy  matter. 

The  whole  matter  would  be  safe«ruarded  if  they  inserted  a  clause 
Avhich  says  what  they  say  they  mean.  It  may  be  that  the  statements 
by  Mr.  Edwards  and  Mr.  Meritt,  who  says  Mr.  Burke  agrees  with 
him,  will  be  construed  by  the  courts  and  be  construed  by  Congress 
in  the  nature  of  an  interpretative  addendum  to  the  contract.  If  so, 
God  bless  them.  But  it  would  save  a  whole  lot  of  controversy  if 
it  were  put  in  the  contract. 

The  Chairman.  Senator  Dill,  did  j'ou  have  anything  for  the 
committee  ? 

Senator  Dill.  I  have  some  questions,  but  I  want  Mr.  Meritt  to 
get  some  data.  He  could  not  answer  these  questions  without  looking 
up  the  data,  so  I  think  we  better  let  that  go. 

The  Chairman.  If  that  is  all  at  this  time,  I  want  to  say  there  will 
be  a  meeting  of  the  full  committee  Saturday  at  10  o'clock  to  take 
up  mea.sures  having  to  do  with  the  Klamath  Falls  Reservation  and 
one  or  two  others. 

(Thereupon  the  subcommittee  adjourned,  subject  to  the  call  of  the 
chairman.) 
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